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CITIZENSHIP. 

I.  Children  bom  in  the  United  States  of  alien  parents  are  citi- 
zens of  the  United  States. 

II.  Children  bom  abroad  of  American  parents  are  aliens. 
These  are  general  rules  subject  to  very  few  exceptions.     And 

these  exceptions  rest  upon  principles  which  are  in  harmony  with  the 
principles  upon  which  the  general  rules  are  based. 

I.  The  subject  of  citizenship  is  practically  a  national  one.  Each 
nation  must  necessarily  determine  for  itself  who  are  and  who  are 
not  its  citizens.  And  when  it  has  so  decided,  its  decision  is  author- 
itative within  its  own  territory,  and  conclusively  binding  upon  every 
department  of  its  government  and  upon  every  one  charged  with  the 
execution,  or  affected  by  the  operation  of  its  laws. 

It  is  true  that  when  a  citizen  goes  abroad  he  is  without  the  juris- 
diction of  his  own  nation,  and  within  the  jurisdiction  of  other 
nations,  and  subject  to  their  laws.  And  consequently,  when  the 
laws  of  liis  own  country  are  not  in  harmony  with  those  of  his  for- 
eign residence,  conflicting  claims  may  cause  complication  between 
the  two  nations,  and  create  international  questions  which  may  call 
for  diplomatic  adjustment,  or  result  in  war.  Yet  in  all  such  com- 
plications, each  nation  asserts  its  own  law  and  recognises  no 
superior  authority. 

Under  our  law  the  child  of  British  parents,  bom  in  the  United 
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2  CITIZENSHIP. 

States  is  a  citizen  of  this  country.  Under  the  common  law  the  same 
child  is  a  subject  of  Great  Britain.  Under  the  law  of  France,  chil- 
dren born  in  that  country  of  alien  parents,  are  aliens.  Conse- 
quently while  the  allegiance  of  a  child  born  in  this  country  of  Eng- 
lish parents  is  claimed  by  both  nations,  the  allegiance  of  a  child 
born  in  France  of  American  parents  is  claimed  by  neither  nation. 
There  is  no  tribunal  having  authority  to  settle  such  conflicting 
claims,  and  no  law  binding  upon  the  nations  asserting  such  claims. 
The  question  of  citizenship  involves  practically  and  almost  exclu- 
sively the  reciprocal  obligations  of  a  nation  and  those  who  claim  or 
are  claimed  to  be  its  citizens.  So  long  as  a  person  remains  in  a 
country,  it  is  a  matter  of  no  consequence  to  other  nations  whether 
or  not  he  be  accorded  the  rights  of  citizenship  in  the  place  of  his 
residence.  It  certainly  could  give  no  offence  to  France  if  all  the 
rights,  privileges  and  immunities  of  American  citizenship  should  be 
given  to  one  claimed  to  be  a  subject  of  France  while  he  is  domiciled 
in  the  United  States.  But  even  when  the  citizen  goes  abroad  his 
citizenship  depends  upon  national  laws.  The  nation  that  he  looks 
to  for  protection  will  give  or  withhold  it,  so  far  as  his  right  to  it  is 
supported  by  its  own  laws,  regardless  of  the  laws  of  other  nations 
or  of  any  supposed  conflicting  law  of  nations. 

If,  then,  there  is  any  law  of  the  United  States  declaring  who  are 
citizens,  that  is  the  law  and  the  only  law  for  us.  The  constitution 
of  the  United  States  has  clearly  and  authoritatively  defined  citizen- 
ship of  the  United  States.  The  Fourteenth  Amendment  provides 
that  '^  All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof  are  citizens  of  the  United  States,  and 
of  the  state  wherein  they  reside.  Assuming  this  to  be  the  supreme 
law  of  the  land  we  need  look  no  farther,  but  must  confine  our 
inquiry  to  the  ascertainment  of  the  meaning  of  this  law.  Citizen- 
ship with  us  must  rest  upon  birth  or  naturalization.  Naturalization 
is  regulated  by  Congress,  and  depends  upon  legislation,  which  may 
at  any  time  be  altered  at  the  discretion  of  Congress.  But  citizen- 
ship founded  on  birth  is  recognised  and  guaranteed  by  the  constitu- 
tion, and  is  not  subject  to  and  cannot  be  affected  by  legislation.^ 

But  birth  alone  in  this  country  does  not  constitute  citizenship  of 
the  United  States.     To  entitle  one  to  citizenship  with  us  he  must 

>  This  is  the  reason  why  do  reference  is  made  in  the  article  to  sects.  1992  and  1993 
of  the  Revised  Statutes  ;  nor  to  any  previous  legislation  of  Congress. 
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not  only  be  a  native,  but  he  must  also  have  been  at  the  time  of  his 
birth  "subject  to  the  jurisdiction  of  the  United  States.**  When 
is  a  person  subject  to  the  jurisdiction  of  the  United  States  ?  The 
Fourteenth  Amendment  was  prepared  by  able  lawyers  and  states- 
men, and  was  critically  examined  and  thoroughly  considered  before 
it  was  submitted  for  ratification  to  the  several  states.  It  was  cer- 
tainly their  purpose  to  make  an  accurate,  comprehensible  and  certain 
definition  of  that  citizenship  to  which  they  were  about  to  attach  as 
incidents  the  most  valuable  rights,  privileges  and  immunities.  It 
was  reasonably  to  be  expected  that  these  lawyers  and  statesmen 
would  use  language  which  Was  familiar  to  lawyers  and  statesmen, 
and  which  had  acquired  an  accurate  meaning,  and  would  convey  no 
uncertain  sound.  And  they  did  so.  They  have  used  words  of  no 
unusual  sound  or  uncertain  import.  The  word  jurisdiction  means 
authority,  power,  potential  authority,  actual  power.  The  juris- 
diction of  a  nation  extends  so  far,  and  only  so  far,  as  its  authority 
prevails,  its  power  is  exerted  and  its  laws  operate. 

The  authority  of  a  nation  is  co-extensive  with  its  territory.  The 
authority  of  a  nation  is  limited  to  its  territory.  The  authority  of 
a  nation  is  exclusive  and  supreme  over  persons  and  property  within 
its  own  territory. 

In  his  work  on  the  Conflict  of  Laws,  No.  2  (ch.  2,  sees.  17-20, 
29-31),  Judge  Story  says,  "  before  entering  upon  any  examination 
of  the  various  heads  which  a  treatise  upon  the  conflict  of  laws  will 
naturally  embrace  it  seems  necessary  to  advert  to  a  few  general 
maxims  or  axioms,  which  constitute  the  basis  upon  which  all  rea- 
sonings on  the  subject  must  necessarily  rest."  And  these  '^  general 
maxims  or  axioms  "  are  stated  by  him  as  follows :  "  The  first  and 
most  general  maxim  or  proposition  is  that  which  has  been  already 
adverted  to,  that  every  nation  possesses  an  exclusive  sovereignty 
and  jurisdiction  within  its  own  territory.  The  direct  consequence 
of  this  rule  is  that  the  laws  of  every  state  affect  and  bind  directly 
all  property,  whether  real  or  personal,  within  its  territory,  and  all 
persons  who  are  residents  within  it,  whether  natural-born  subjects 
or  aliens,  and  also  all  contracts  made  and  acts  done  within  it." 

^*  Another  maxim  or  proposition  is  that  no  state  or  nation  can  by 
its  laws  directly  affect  or  bind  property  out  of  its  own  territory,  or 
bind  persons  not  resident  therein,  whether  they  are  natural-born  sub- 
jects or  others." 

And  the  same  author  says  on  this  subject,  '^  Huberus  has  laid  down 
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these  axioms,  "which  he  deems  suflScient  to  solve  all  the  intricacies 
of  the  subject.  The  first  is,  that  the  laws  of  every  empire  have 
force  only  within  the  limits  of  its  own  government,  and  bind  all  who 
are  subjects  thereof,  but  not  beyond  these  limits.  The  second  isy 
that  all  persons  who  are  found  wiihin  the  limits  of  a  government, 
whether  their  residence  is  permanent  or  temporary,  are  to  be  deemed 
subjects  thereof.  The  third  is,  that  the  rulers  of  every  empire  from 
comity  admit  that  the  laws  of  every  people  in  force  within  its  own 
limits  ought  to  have  the  same  force  every  where  so  far  as  they  do 
not  prejudice  the  powers  or  rights  of  other  governments  or  their 
citizens.  *  *  *  Indeed,  his  first  two  maxims  will  in  the  present  day 
scarcely  be  disputed  by  any  one  ;  and  the  last  seems  irresistibly  to 
flow  from  the  right  and  duty  of  every  nation  to  protect  its  own  sub- 
jects against  injuries  resulting  from  the  unjust  and  prejudicial  influ- 
ence of  foreign  laws,  and  to  refuse  its  aid  to  carry  into  effect  any 
foreign  laws  which  are  repugnant  to  its  own  interests  and  policy." 

If  these  be  universally  recognised  principles  of  law  governing 
the  conduct  of  nations,  the  framers  of  the  Fourteenth  Amendment, 
who  were  familiar  with  them,  must  have  had  them  in  mind  in  pre- 
paring the  amendment,  and  selected  their  language  with  immediate 
reference  to  these  fundamental  maxims. 

Having  in  mind  then  these  general  maxims  and  that  the  laws  of 
the  United  States  were  supreme  and  exclusive  within  the  territory 
of  the  United  States,  and  their  force  and  operation  co-extensive  with 
that  territory,  and  bound  '^  all  persons  who  are  resident  within  it, 
whether  natural-born  subjects  or  aliens,  "  they  used  the  language  of 
the  Fourteenth  Amendment  advisedly,  and  intended  to  extend  the 
rights  of  citizenship  to  all  persons  who  at  their  birth  became  subject 
to  the  authority  and  laws  of  the  United  States.  It  might  be  perti- 
nently asked,  if  all  persons  born  within  the  territorial  limits  of  the 
United  States  became  ip%o facto  "  subject  to  the  jurisdiction  thereof," 
whf^t  was  the  necessity  or  propriety  of  using  in  this  definition  of 
citizenship  two  equivalent  expressions  ^'  born  in  the  United  States  " 
and  '^subject  to  the  jurisdiction  thereof"  The  reason  was  that 
the  framers  of  the  Fourteenth  Amendment  were  aware  that  there 
were  certain  well  known  and  universally  recognised  exceptions  to 
the  rule  of  territorial  jurisdiction  and  supremacy,  which  rendered 
the  qualification  ''subject  to  the  jurisdiction  thereof,"  necessary  to  an 
accurate  complete  definition. 

For  example,  a  foreign  minister  actually  resident  within  the  ter- 
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ritory  of  the  United  States  is  considered  to  be  and  remain  within 
the  territory  of  his  own  state,  subject  to  the  laws  of  his  own  country, 
both  with  respect  to  his  personal  status  and  his  rights  of  property. 
He  is,  therefore,  in  no  respect  subject  to  the  jurisdiction  of  the 
United  States,  though  within  the  territory  of  the  United  States. 
And  the  same  fiction  of  extra- territoriality  attaches  to  and  fixes 
the  national  status  of  his  children  born  in  the  United  States,  who 
are  in  theory  born  upon  the  soil  of  the  sovereign  whom  the  parent 
represents. 

Again,  alien  parents,  acting  under  the  authority  of  their  own  sov- 
ereign and  in  hostility  to  the  nation  in  whose  territory  they  may  be 
at  the  birth  of  their  children,  are  not  subject  to  the  jurisdiction  of 
the  invaded  country.  And  children  born  under  such  circumstances 
are  born  subject  to  the  jurisdiction  of  the  country  to  which  their 
parents  belong.  National  vessels  in  a  foreign  port  are  not  regarded 
as  within  the  territory  of  the  nation  in  whose  harbor  they  may  be, 
and  their  crews  are  everywhere  subject  to  the  jurisdiction  of  the 
sovereign  to  which  they  belong.  Consequently,  children  born  on 
such  vessels  are  native-born  subjects  of  the  nation  whose  flag  these 
vessels  carry.  Since  the  adoption  of  the  Fourteenth  Amendment, 
our  courts  have  recognised  other  exceptions  to  or  qualifications  of 
the  general  rule.  But  in  all  of  them  the  child  born  in  the  United 
States  was  not  at  the  time  subject  to  the  complete  jurisdiction  of 
the  United  States. 

The  Supreme  Court  of  the  United  States  {Utk  v.  WUkinSj  112 
U.  S.  94),  has  held  that  an  Indian  bom  in  the  United  States,  but 
being  at  the  time  of  his  birth  a  member  of  one  of  the  Indian  tribes, 
which  still  exists,  and  is  recognised  as  a  trii^e  by  the  government 
of  the  United  States,  was  not  at  the  time  of  his  birth  ^'  subject  to 
the  jurisdiction  of  the  United  States,"  in  the  sense  in  which  those 
words  are  used  in  the  Constitution,  as  those  words  were  intended  to 
enabrace  those  only  who  were  subject  to  the  complete  jurisdiction  of 
the  United  States,  which  could  not  be  properly  said  of  Indians  in 
tribal  relations."  •  Two  of  the  justices  of  the  court  dissented,  not 
on  the  ground  that  the  Indian  whose  citizenship  was  denied  had 
been  born  *^  subject  to  the  jurisdiction  of  the  United  States,"  but 
because  he  had  since  severed  all  connection  with  his  tribe,  and  was 
residing  in  good  faith  outside  of  Indian  reservations,  and  within 
one  of  the  United  States. 

In  another  case  {McKay  v.  CampbeUj  2  Saw.  C.  C.  Bep.  118), 
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decided  since  the  adoption  of  the  Fourteenth  Amendment,  in  the 
District  Court  of  the  District  of  Oregon,  it  was  held  that  the  child 
of  a  British  subject,  born  in  Oregon  during  the  joint  occupation  of 
the  country  under  the  convention  between  the  United  States  and 
Great  Britain,  was  not  a  citizen  of  the  United  States,  not  because 
his  father  was  an  alien,  but  because  he  was  not  born  subject  to  the 
jurisdiction  of  the  United  States.  The  court  held  that  although 
the  territory  was  ultimately  conceded  to  belong  to  the  United  States, 
yet  during  such  joint  occupation  ''the  country  as  to  British  sub- 
jects therein  was  British  soil,  and  subject  to  the  jurisdiction  of  the 
king  of  Great  Britain,  but  as  to  citizens  of  the  United  States  it 
was  American  soil,  and  subject  to  the  jurisdiction  of  the  United 
States." 

The  national  allegiance  of  the  parent  does  not,  per  se^  in  any 
respect  affect  the  stattis  of  a  child  born  in  the  United  States.  Such 
a  child  is  born  ''subject  to  the  jurisdiction"  of  the  United  States, 
whether  the  father  be  at  the  time  in  the  United  States  or  not.  If 
the  father  be  in  the  United  States  he  is  himself  "  subject  to  the 
jurisdiction  thereof."  If  he  is  out  of  the  United  States  he  is 
beyond  their  jurisdiction,  but  the  child  is  not. 

Certainly  the  status  of  the  child  cannot  depend  upon  the  fact 
that  his  father  is  or  is  not  in  the  United  States  at  the  time  of  his 
birth,  when  the  constitution  has  prescribed  as  the  only  condition 
that  the  child  shall  at  the  time  of  his  birth  be  himself  "  subject  to 
the  jurisdiction  of  the  United  States." 

The  conclusions  which  the  plain,  certain  and  positive  language 
of  the  Fourteenth  Amendment  renders  inevitable,  are :  1st.  That 
the  children  born  in  the  United  States  of  alien  parents,  unless  at 
the  time  of  their  birth  they  be  not  in  fact  "  subject  to  the  jurisdic- 
tion" of  the  United  States,  are  citizens  of  the  United  States;  and 
2d.  The  children  born  abroad  of  American  parents  are  not  citizens 
of  the  United  States,  even  though  the  residence  of  the  parent  or 
parents  in  the  foreign  country  be  merely  temporary,  unless  the 
parents  be  abroad  in  the  service  of  the  United  States.  The  first  of 
these  conclusions  has  received  judicial  sanction  in  a  recent  case 
{In  re  Look  Tin  Sing,  4  West  Coast  Rep.  363 ;  21  Fed.  Rep.  905), 
in  which  the  Circuit  Court  of  the  District  of  California  decided 
that  a  child  born  in  San  Francisco,  of  Mongolian  parents,  who 
were  themselves,  not  only  aliens,  but  incapable  of  becoming  nat- 
uralized was  by  reason  of  his  birth  a  citizen  of  the  United  States. 
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The  court  could  have  made  no  other  decision  under  the  consti- 
tution. The  child  when  born  was  absolutely  and  completely  subject 
to  the  jurisdiction  of  the  United  States,  and  so  were  his  parents,  if 
at  the  time  they  were  both  in  this  country.  The  parents  being 
aliens,  owed  allegiance  to  their  sovereign,  the  Emperor  of  China, 
but  being  beyond  his  territory  they  were  not  subject  to  his  juris- 
diction or  laws.  A  citizen  or  subject  when  abroad  owes  certain 
duties  to  his  sovereign,  but  these  duties  need  not  be  recognised  by . 
the  citizen  and  cannot  be  enforced  by  the  sovereign,  so  long  as  the 
former  remains  away  from  home  and  beyond  the  jurisdiction  of  the 
sovereign. 

Speaking  of  the  binding  force  upon  a  citizen  of  the  laws  of  his 
own  country.  Justice  Story  says :  ^'  Whatever  may  be  the  intrinsic 
or  obligatory  force  of  such  laws  upon  such  persons,  if  they  should 
return  to  their  native  country,  they  can  have  none  in  other  nations 
wherein  they  reside.  Such  laws  may  give  rise  to  personal  relations 
between  the  sovereign  and  subject,  to  be  enforced  in  his  own  domains, 
but  they  do  not  rightfully  extend  to  other  nations,  '  stattUa  suo 
clauduntur  territorio  nee  ultra  territorium  disponunt^  nor  indeed 
is  there  strictly  speaking  any  difference  in  this  respect,  whether  such 
laws  concern  the  persons  or  concern  the  property  of  native  sub- 
jects. *  *  * 

*''  When,  therefore,  we  speak  of  the  right  of  a  state  to  bind  its 
own  native  subjects  everywhere,  we  speak  only  of  its  own  claim 
and  exercise  of  sovereignty  over  them  when  they  return  within  its 
own  territorial  jurisdiction^  and  not  of  its  rights  to  compel  or  require 
obedience  to  such  laws  on  the  part  of  other  nations  within  their  own 
territorial  sovereignty.  On  the  contrary,  every  nation  has  an  exclu- 
sive right  to  regulate  persons  and  things  within  its  own  territory, 
according  to  its  own  sovereign  will  and  public  policy :"  Story  on 
'  Conflict  of  Laws,  sect.  20. 

It  is  contended  by  some  that  under  the  Fourteenth  Amendment 
children  take  their  status  from  their  parents,  unaffected  by  the 
place  of  their  birth,  and  that  the  children  of  aliens,  though  born  in 
the  United  States,  are  not  citizens  of  the  United  States.  The  con- 
tention is,  that  the  words  ^'  subject  to  the  jurisdiction  of  the  United 
States,"  do  not  mean  under  the  actual  authority  of  the  United 
States  and  subject  to  their  laws,  but  owing  allegiance  to  the 
United  States.  And  it  is  contended  that  as  the  alien  parent,  though 
within  the  territory  of  the  United  States,  still  owes  allegiance  to 
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his  sovereign,  he  is  subject  to  the  jurisdiction  of  that  sovereign, 
and  not  to  that  of  the  United  States,  and  that  the  child  taking  his 
status  from  the  parent,  is  in  the  same  manner  and  to  the  same 
extent,  subject  to  the  jurisdiction  of  the  same  foreign  sovereign 
or  nation.  It  is  said  that  the  "words  ^'subject  to  the  jurisdiction 
thereof,"  do  not  mean  ''  territorial  jurisdiction,"  but  national  juris- 
diction, that  is,  the  jurisdiction  ^'  which  a  nation  possesses  over  its 
citizens  or  subjects  as  such."  There  is  no  such  distinction  between 
national  and  territorial  jurisdiction  as  is  here  suggested.  All  juris- 
diction is  territorial.  The  jurisdiction  of  a  nation  is  co-extensive 
wiih  and  confined  to  its  territorial  limits.  Within  its  own  territory 
the  jurisdiction  of  a  nation  is  supreme  and  exclusive.  Beyond  its 
own  /territory,  and  within  the  territory  of  a  foreign  nation,  it  has 
no  jurisdiction  whatever  over  persons  or  property.  Jurisdiction  is 
"the  power  to  make,  declare  and  apply  the  law,"  or  "the  power  or 
right  of  exercising  authority."  It  implies  actual  and  potential 
power  and  authority. 

Nations  have  claims  upon  .the  allegiance  and  fidelity  of  their  citi- 
zens, wherever  they  may  be,  and  the  citizens  of  a  country  every- 
where owe  duties  to  it.  But  these  claims  cannot  be  enforced,  and 
these  duties  need  not  be  recognised,  so  long  as  the  citizen  remains 
from  home ;  for  so  long  aa  he  is  abroad  he  is  beyond  the  jurisdiction 
.of  his  country,  out  of  its  power  and  not  subject  to  its  law.  That 
which  is  denominated  "  national  jurisdiction,"  and  defined  as  "  the 
jurisdiction  which  a  nation  possesses  over  those  who  are  its  citizens 
or  subjects  as  such,"  when  they  are  beyond  its  territorial  jurisdic- 
tion, is  no  jurisdiction  at  all.  It  is  not  actual  or  potential,  and 
the  citizen  is  not  "  subject "  to  it  in  any  sense  of  the  term. 

There  is  another  serious  objection  to  this  construction  of  the 
constitution.  It  would  render  a  provision  which  was  intended  to 
clearly  and  definitely  settle  the  question  of  citizenship,  and  to 
remove  the  uncertainty  which  prevailed,  as  vague  and  uncertain  as 
th«  pre-existing  law  on  the  subject.  If  we  substitute  for  the  words 
of  the  amendment  "  subject  to  the  jurisdiction  thereof,"  the  meaning 
attributed  to  them,  the  constitution  would  read  as  follows:  "All 
persons  bom  in  the  United  States,  and  subject  to  that  jurisdiction 
which  the  United  States  possesses  over  those  who  are  its  citizens  or 
subjects  as  such,  are  citizens  of  the  United  States,  &c."  And  as 
citizens  of  the  United  States  only  are  subject  to  such  jurisdiction, 
the  amendment  could  be  reduced  to  the  still  more  simple  form : 
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"  All  citizens  bom  in  the  United  States,  and  at  the  time  citizens 
of  the  United  States,  are  citizens  of  the  United  States." 

The  argument  for  this  construction,  which  takes  all  sense  and 
meaning  from  the  amendment,  is  based  upon  the  fact  that,  in  the 
Civil  Rights  Bill,  which  was  passed  by  Congress  before  the  adop- 
tion of  the  proposed  Fourteenth  Amendment,  citizenship  was 
defined  as  follows :  '^  All  persons  born  in  the  United  States,  and 
not  subject  to  any  foreign  power,  excluding  Indians  not  taxed,  are 
declared  to  be  citizens  of  the  United  States." 

The  presumption  is  reasonable  that,  in  adopting  different  lan- 
guage in  the  Fourteenth  Amendment  from  that  already  in  use  in 
the  Civil  Kights  Bill,  to  define  citizenship,  the  Congress  which 
proposed  the  amendment  were  not  satisfied  with  their  first  defini- 
tion, and  if  the  Civil  Rights  Bill  was  susceptible  of  the  construction 
we  are  considering,  it  is  not  to  be  wondered  at  that  they  should 
deem  it  necessary  to  revise  and  reform  their  definition.  For  if  the 
words  ^'  subject  to  any  foreign  power,"  were,  as  asserted,  equivalent 
to  *^  subjects  of  any  foreign  power,*'  the  definition  was  unmeaning 
and  threw  no  light  whatever  upon  the  question  of  citizenship. 
Making  the  substitution,  the  Civil  Rights  Bill  would  read  as  fol- 
lows :  ''  All  persons  born  in  the  United  States,  and  not  subjects  of 
any  foreign  power,  *  *  *  are  declared  to  be  citizens  of  the  United 
States." 

The  question  attempted  to  be  solved  being,  what  persons  born 
in  the  United  States  are  to  be  deemed  citizens  of  the  United  States, 
how  much  nearer  are  we  brought  to  a  solution  by  a  declaration  that 
all  persons  so  born  are  citizens  of  the  United  States  who  are  ''  not 
subjects  of  any  foreign  power?" 

But  the  Congress  which  passed  the  Civil  Rights  Bill  cannot  be 
justly  charged  with  such  senseless  legislation,  and  that  act  is  not 
susceptible  of  any  such  construction.  The  words  '^  subject  to  any 
foreign  power,"  are  not  the  equivalents  of  "  subjects  o/any  foreign 
power."  One  may  be  the  subject  of  a  nation  and  not  subject  to  it. 
An  alien,  though  the  subject  of  another  nation,  is,  nevertheless, 
subject  to  the  authority  and  laws  of  the  nation  in  whose  territory 
he  may  be,  and  is  not  subject  to  the  jurisdiction  of  his  own  nation. 

II.  That  the  child  of  American  parents  born  in  a  foreign 
country  is  an  alien,  is  a  corollary  of  the  conclusion  that  the  child 
of  alien  parents  bom  in  this  country  is  an  American  citizen.    In 
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each  case  the  child  is,  at  the  time  of  its  birth,  saly'ect  to  the  juris- 
diction of  the  country  in  nvhich  it  is  born.  If,  therefore,  a  child 
born  of  Chinese  parents  in  the  United  States  is  a  citizen,  for  the 
same  reason  a  child  born  of  American  parents  in  China  is  not  an 
American  citizen. 

This  is,  however,  true  only  upon  the  assumption  that  the  Four- 
teenth Amendment  contains,  not  only  an  authoritative  declaration 
who  are  citizens  of  the  United  States,  but  also  a  comprehensive  and 
exhaustive  definition  of  citizenship,  including  all  who  are  within  its 
terms,  and  excluding  all  who  are  without  them. 

The  adoption  of  the  Fourteenth  Amendment  was  so  recent  that 
the  causes  which  led  to  it  are  well  known.  Its  history  is  given  by 
Justice  Miller,  in  the  Slau^fliter-Houae  CaseSy  16  Wall.  36,  as 
follows :  ''  The  first  section  of  the  Fourteenth  article,  to  which  our 
attention  is  more  especially  invited,  opens  with  a  definition  of  citizen- 
ship— not  only  citizenship  of  the  United  States,  but  citizenship  of 
the  states.  No  such  definition  was  previously  found  in  the  constitu- 
tion, nor  had  any  attempt  been  made  to  define  it  by  Act  of  Congress. 
It  had  been  the  occasion  of  much  discussion  in  the  courts  by  the  exe- 
cutive departments  and  in  the  public  journals.  It  had  been  said  by 
eminent  judges  that  no  man  was  a  citizen  of  the  United  States  ex- 
cept as  he  was  a  citizen  of  one  of  the  states  composing  the  Union. 

'^  Those,  therefore,  who  had  been  born  and  resided  always  in  the 
District  of  Columbia,  or  in  the  territories,  though  within  the  United 
States,  were  not  citizens.  Whether  this  proposition  was  sound  or 
noH  had  never  been  judicially  decided.  But  it  had  been  held  by 
this  court,  in  the  celebrated  Dred  Scott  Cascj  only  a  few  years  be- 
fore the  outbreak  of  the  civil  war,  that  a  man  of  African  descent, 
whether  a  slave  or  not,  was  not  and  could  not  be  a  citizen  of  a  state 
or  of  the  United  States.  This  decision,  while  it  met  the  condem- 
nation of  some  of  the  ablest  statesmen  and  constitutional  lawyers  of 
the  country,  had  never  been  overruled,  and  if  it  was  to  be  accepted 
as  a  constitutional  limitation  of  the  right  of  citizenship,  then  all  the 
negro  race  who  had  recently  been  made  freemen,  were  still  not  only 
not  citizens  but  were  incapable  of  becoming  so  by  anything  short 
of  an  amendment  to  the  constitution."   16  Wall.  86. 

And  having  stated  thus  the  uncertainty  and  doubt  which  pre- 
vailed respecting  the  whole  subject  of  citizenship,  the  court  says : 

^'  To  remove  this  difficulty  primarily  and  to  establish  a  clear  and 
coinprehermve  definition  of  citizenship^  which  should  declare  what 
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should  constitute  citizenship  of  the  United  States  and  also  citizen- 
ship of  a  state,  the  first  clause  of  the  first  section  was  framed." 

Justice  Field,  in  his  dissenting  opinion  in  the  same  cases,  after 
referring  to  the  same  previous  uncertainty  as  to  citizenship,  says : 
^*  The  first  clause  of  the  Fourteenth  Amendment  changes  this  whole 
subject  and  removes  it  from  the  region  of  discussion  and  doubt.  It 
recognises  in  express  terms,  if  it  does  not  create,  citizens  of  the 
United  States,  and  it  makes  their  citizenship  dependent  upon  the 
place  of  their  birth,  or  the  fact  of  their  adoption,  and  not  upon  the 
constitution  or  laws  of  any  state  or  the  condition  of  their  ancestry." 

Immediately  following  the  declaration  that  ^'  all  persons  born  or 
naturalized  in  the  United  States  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein 
they  reside,"  the  Fourteenth  Amendment  declares  that,  ''No  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States."  According  to  the 
rules  of  legal  construction,  the  words  ''citizens  of  the  United 
States/'  as  used  twice  in  this  section,  are  to  be  taken  as  applying  to 
the  same  persons.  It  is  first  declared  who  are  citizens  of  the  United 
States,  and  then  the  states  are  inhibited  to  abridge  the  privileges 
and  immunities  of  these  citizens  of  the  United  States.  If  there  be 
any  citizens  of  the  United  States  not  included  in  the  declaration, 
such  citizens  are  not  within  the  protection  of  the  inhibition.  Is  it 
reasonable  to  suppose  that  in  adopting  this  amendment  it  was 
intended  that  certain  citizens  of  the  United  States  should  enjoy 
privileges  and  immunities  not  guaranteed  to  other  citizens  of  the 
United  States?  If  the  view  taken  by  the  Supreme  Court  be  not 
the  correct  one,  if  the  Fourteenth  Amendment  be  not  comprehen- 
sive and  exclusive,  then  we  have  no  authoritative  and  exhaustive 
definition  of  citizenship  at  all.  The  previous  uncertainty  on  the 
subject  has  not  been  removed.  We  cannot  have  recourse  to  the 
established  principles  of  the  common  law  upon  which  citizenship  of 
the  state  in  which  that  law  prevails  may  be  supported.  For  the 
common  law  never  has  been  adopted  as  the  law  of  the  United  States. 
In  all  respects,  then,  except  so  far  as  the  Fourteenth  Amendment 
has  expressly  granted  or  recognised  citizenship  of  the  United  States, 
we  are  left  to  the  undefined  and  indefinable  law  of  nations  to  ascer- 
tain who  are  and  who  are  not  citizens  of  the  United  States. 

The  occasion  of  and  reasons  for  the  adoption  of  the  Fourteenth 
Amendment,  as  well  as  the  unambiguous  comprehensive  language 
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of  the  amendment  itself,  forbid  any  such  narrow  construction  of  so 
important  a  constitutional  provision.  If  the  Fourteenth  Amend- 
ment includes  all  who  are  citizens  of  the  United  States,  then  the 
conclusion  is  irresistible  that  the  children  of  American  parents  born 
abroad  are  not  citizens  of  the  United  States. 

But  it  is  claimed  that  the  Supreme  Court  of  the  United  States 
has  decided  to  the  contrary,  in  the  Slaughter-house  CaseSy  in  which 
this  language  is  to  be  found:  '^The  phrase,  'subject  to  its  juris- 
diction,' was  intended  to  exclude  from  its  operation  children  of 
ministers,  consuls  and  citizens  or  subjects  of  foreign  states  born 
within  the  United  States  :*'  16  Wall.  73. 

It  cannot  be  denied  that^this  language  gives  some  countenance  to 
the  construction  of  the  Fourteenth  Amendment  contended  for.  But 
when  it  is  considered  that  the  question  what  constituted  citizenship 
of  the  United  States  was  not  involved  in  the  decision,  nor  even  dis- 
cussed in  the  Slaughter-house  CaseSy  the  only  issue  being  how  far 
and  as  to  what  "privileges  and  immunities*'  citizens  of  the  United 
States  were  guaranteed  against  hostile  state  legislation,  no  one  can 
claim  that  in  using  the  language  cited  the  court  has  made  an  autho- 
ritative decision  on  the  subject.  The  opinion  expressed  by  the 
learned  justice  who  wrote  the  opinion  of  the  court,  was  a  mere 
obiter  dictum^  and  was,  no  doubt,  the  result  of  inadvertence.  If, 
in  the  opinion  of  the  court,  the  children  of  all  citizens  or  subjects 
of  foreign  states  born  in  the  United  States  were  excluded,  why 
should  the  children  of  ministers  and  consuls  be  mentioned?" 

In  the  case  of  Mk  v.  Wilkins,  112  U.  S.  102,  which  was 
before  the  Supreme  Court  in  1884,  the  construction  of  the  section 
of  the  Fourteenth  Amendment  was  necessarily  involved,  and  the 
court  was  called  upon  to  decide  the  meaning  of  the  words,  "  sub- 
ject to  the  jurisdiction  thereof,*'  and,  in  doing  so,  used  the  follow- 
ing language:  '' Indians  born  within  the  territori&l  limits  of  the 
United  States,  members  of  and  owing  immediate  allegiance  to  one 
of  the  Indian  tribes  (an  alien,  though  dependent  power),  although 
in  a  geographical  sense  born  in  the  United  States,  are  no  more 
'  born  in  the  United  States  and  subject  to  the  jurisdiction  thereof, 
within  the  meaning  of  the  first  section  of  the  Fourteenth  Amend- 
ment, than  the  children  of  subjects  of  any  foreign  government  born 
within  the  domain  of  that  government^  or  the  children  born  within 
the  United  States,  of  ambassadors  or  other  jmblic  ministers  of 
foreign  nations,'* 
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I(^  in  the  opinion  of  the  court,  children  born  of  alien  parents 
anywhere  become  citizens  of  the  country  of  their  parents,  would 
they  not  have  said  that  these  Indians,  born  members  of  a  recognised 
tribe,  were  no  more  citizens  of  the  United  States  than  the  children 
of  subjects  of  any  foreign  government  born  within  the  domains  of 
this  government  ? 

In  the  case  already  referred  to  (4  West  Coast  Reporter  864), 
decided  in  the  Circuit  Court  of  the  District  of  California,  Justice 
Field  says :  ^^  They  alone  are  subject  to  the  jurisdiction  of  the 
United  States  who  are  within  their  dominions  and  under  the  protec- 
tion of  these  laws,  and  with  the  consequent  obligation  to  obey  them 
when  obedience  can  be  rendered ;  and  only  those  thus  mbject  by 
their  birth  or  naturalization  are  within  the  terms  of  the  amend- 
ment The  jurisdiction  over  these  latter  must,  at  the  time,  be  both 
actual  and  exclusive.  The  words  mentioned  except  from  citizen- 
ship children  born  in  the  United  States  of  persons  engaged  in  the 
diplomatic  service  of  foreign  governments^  such  as  ministers  and 
ambassadorSy  whose  residence,  by  a  fiction  of  public  law  is  regarded 
as  part  of  their  own  country.  This  extra  territoriality  of  their 
residence  secures  to  their  children  born  here  all  the  rights  and 
privileges  which  would  enure  to  them  had  they  been  born  in  the 
country  of  their  parents." 

If  the  Fourteenth  Amendment  is  susceptible  of  the  construction 
given  it  in  this  article,  it  includes  those  who  ought  not  to  be  citi- 
zens and  excludes  those  who  should  be.  It  includes  the  children 
of  persons  to  whom  our  laws  deny  the  right  of  naturalization,  and 
it  excludes  the  children  of  our  own  citizens  who,  at  the  time  of 
their  birth,  may  be  temporarily  residing  or  travelling  for  pleasure 
in  a  foreign  land. 

There  may  not  be  any  serious  objection  to  the  granting  of  civil 
rights  to  the  children  of  Mongolians,  but  there  is  real  danger  in 
according  political  rights  to  those  who  have  no  knowledge  of  our 
laws,  no  appreciation  of  our  principles  and  no  attachment  to  our 
government  or  its  institutions. 

The  Fifteenth  Amendment  of  the  constitution  supplements  the 
Fourteenth  Amendment  by  prescribing  that  '^  the  right  of  citizens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  state,  on  account  of  race,  color  or 
previous  condition  of  servitude." 

In  view  of  the  danger  to  be  feared  from  the  participation  in  our 
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government,  at  no  distant  day,  by  the  children  of  Chinese  parents, 

and  in  view  of  the  omission  to  provide  for  the  children  of  our  own 

people  born   abroad,  our  constitution  ought  to  be  amended,  and 

that  without  delay. 

Thomas  P.  Stonby. 

San  Francisco,  Cal. 


tm 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Pennsylvania. 

SINGERLY  V.  THAYER. 

T.  a^ecd  to  put  in  for  8.  an  elevator  '^  warranted  satisfactory  in  every  respect.'' 
After  trying  the  elevator,  S.  refused  to  accept  it. 

Hdd,  reversing  the  court  below,  that  provided  he  acted  in  good  faith,  S.  was  by 
the  terms  of  the  contract  the  sole  judge  whether  the  elevator  was  satisfactory.    ' 

Error  to  the  Common  Pleas  of  Philadelphia  County. 

This  was  an  action  on  the  case  to  recover  the  contract  price  of  an 
elevator.  The  facts  are  sufficiently  stated  in  the  opinion  which 
was  delivered  by 

Merour,  C.  J. — This  contention  arises  on  a  contract  contained 
in  the  following  written  proposal,  to  wit : 

Fifteenth  and  Market, 

Philadelphia,  Pa.,  8-10-1881. 
Wm.  M.  Singkrly,  Esq.  : 

I  propose  to  put  my  Patent  Hydraulic  Hoist  in  your  new  build- 
ing on  Chestnut  street  (including  a  duplex  pump  worth  $800)  ac- 
cording to  verbal  specifications  given  by  your  architect,  for  $2300, 

warranted  satisfactory  in  every  respect. 

Yours, 

Eli  Thayer. 

Plaintiff  in  error  accepted  this  proposition.  The  elevator  was 
substantially  finished.  It  proved  to  be  unsatisfactory.  He  therefore 
declined  to  accept  it,  and  gave  notice  that  he  desired  it  to  be  removed. 
This  Thayer  refused  to  do ;  thereupon  Singerly  took  it  down,  and 
hoidd  it  subject  to  the  order  of  Thayer.  The  latter  brought  this 
suit,  claiming  the  contract  price. 

The  controlling  question  is.  What  meaning  and  effect  are  to  be 
given  to  the  words  ^^  warranted  satisfactory  in  every  respect  f** 
Satisfactory  to  whom  ?  Certainly  not  to  the  maker  only.  Was  it 
to  be  satisfactory  to  the  person  for  whom  it  was  to  be  made  and 
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by  irhom  it  Tvas  to  be  used  ?  The  learned  judge  thought  this  was 
not  a  necessary  requirement,  but  if  it  was  built  in  a  workmanlike 
manner  and  performed  its  intended  purpose  in  a  manner  which 
ought  to  be  satisfactory  to  the  plaintiff  in  error,  that  was  sufficient. 
In  other  words,  it  may  have  been  wholly  unsatisfactory  to  him,  yet 
if  the  jury  thought  he  ought  to  have  been  satisfied,  he  was  bound 
to  accept  it.  In  effect,  that  is,  it  need  not  have  operated  to  his 
satisfaction  in  any  respect,  but  to  the  satisfaction  of  the  jury  which 
might  be  called  on  to  pass  on  the  rights  of  the  parties. 

The  proposition  was  made  to  him  to  purchase  a  kind  of  elevator 
not  in  general  use.  The  fair  inference  is  that  he  desired  to  pur- 
chase one  that  would  be  satisfactory  to  himself.  The  manifest 
import  and  meaning  of  the  language  used  is  that  it  should  be  sat- 
isfactory to  him.  This,  then,  was  the  agreement.  To  him  alone 
was  the  proposition  made.  It  would  not  have  been  any  clearer  had 
it  read,  "  warranted  satisfactory  to  you  in  every  respect."  He, 
therefore,  was  the  person  to  decide  and  to  declare  whether  it  was 
satisfactory.  This  was  a  fact  which  the  contract  gave  him  a  right 
to  decide.  He  was  the  person  negotiating  for  its  purchase.  He 
was  the  person  who  was  to  test  it  and  to  use  it.  No  other  persons 
could  intelligently  determine  whether  in  every  respect  he  was  satis- 
fied therewith. 

McCarren  v.  McNuUy  et  al.j  7  Gray  189,  was  on  an  agreement 
to  make  a  book-case  ''  in  a  good,  strong  and  workmanlike  manner, 
to  the  satisfaction  of  the  president  of  the  society,"  for  which  it  was 
to  be  made.  It  was  held  not  to  be  sufficient  to  prove  that  it 
was  constructed  according  to  the  terms  of  the  agreement,  without 
also  proving  that  it  was  satisfactory  to  or  accepted  by  the  defendant. 

When  the  agreement  is  to  make  and  furnish  an  article  to  the 
satisfaction  of  the  person  for  whom  it  is  to  be  made,  numerous 
authorities  declare  it  is  not  a  compliance  with  the  contract  to  prove 
he  ought  to  have  been  satisfied.  It  was  so  held  in  Gray  v.  Rd., 
11  Hun  70,  where  the  contract  was  for  the  purchase  of  a  steam- 
boat ;  in  Brovm  v.  Foster^  113  Mass.  136,  where  the  agreement 
was  to  make  a  suit  of  clothes ;  in  Zaleski  v.  Clark,  44  Conn.  ,218, 
on  a  contract  for  a  plaster  bust  of  a  deceased  husband  of  the  de- 
fendant ;  in  CHbson  v.  Cranage^  39  Mich.  49,  where  a  portrait  was 
to  be  satisfactory  to  the  defendant,  and  in  Hoffman  v.  Oallaghety 
6  Daly  42,  where  a  portrait  of  defendant  was  to  be  satisfactory  to 
his  friends.     So  where  a  person  got  a  set  of  teeth  from  a  dentist 
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under  an  agreement  that  they  were  to  be  satis&ctory,  it  was  held, 
in  Hartman  v.  Blackburn^  7  Pittsburgh  I^egal  Journal  140,  that 
he  was  made  the  exclusive  judge  of  their  value. 

To  justify  a  refusal  to  accept  the  elevator  on  the  ground  that  it 
was  not  satisfactory,  the  objection  should  be  made  in  good  faith. 
It  must  not  be  merely  capricious.  It  is  declared  in  1  Parsons  on 
Contracts  542,  if  A.  agrees  to  make  something  for  B.,  to  meet  the 
approval  of  B.,  or  with  any  similar  language,  B.  may  reject  it  for 
any  objection  which  is  made  in  good  faith,  and  is  not  merely  capri- 
cious. Andrew  v.  Beljield,  2  C.  B.  (N.  S.)  779,  is  cited  to  support 
this  view.  That  case  arose  on  a  written  agreement  to  build  a  car- 
riage, in  a  manner  which  should  meet  the  approval  of  the  person 
for  whom  it  was  to  be  made,  not  only  on  the  score  of  workmanship, 
but  also  that  of  convenience  and  taste.  It  was  held  that  his  rejec- 
tion, made  in  good  faith,  was  conclusive. 

This  "  hoist'*  is  unlike  those  in  most  general  use.  They  are 
usually  suspended  from  a  wire  or  rope  cable,  which  may  be  operated 
either  by  water  or  by  steam ;  this  is  supported  by  a  single  upright 
iron  column  made  in  sections,  which  run  into  each  other,  like  the 
sections  of  a  telescope ;  it  stands  under  the  centre  of  the  car;  when 
the  sections  are  folded  closely  together  the  car  is  at  its  lowest  posi- 
tion ;  on  the  water  being  poured  into  the  sections  by  a  steam  pump, 
the  pressure  of  the  water  within  the  column  causes  the  sections  to 
draw  out,  thereby  forcing  the  car  upward,  and  so  sustaining  it. 
When  a  valve  is  opened,  the  water  escapes,  then  the  weight  of  the 
car  and  the  weight  of  the  upper  sections  of  the  column  cause  the 
sections  to  run  into  each  other,  and  the  car  descends. 

While  the  evidence  is  conflicting  as  to  the  eflScient  working  of  the 
elevator,  and  the  weight  thereof  induced  the  jury  to  find  the  ele- 
vator ought  to  have  been  satisfactory,  yet  we  think  there  is  evi- 
dence to  show  the  plaintiff  in  error  acted  in  good  faith  and  not  in 
mere  caprice,  in  refusing  to  accept  it.  We  will  refer  to  some.  John 
Doris  testifies  that  he  ran  this  elevator  about  a  month  ;  that  he  would 
take  it  from  the  first  to  the  sixth  floor ;  it  would  almost  drop  from 
the  sixth  to  the  third  floor,  and  then  it  would  almost  stop,  and 
then  go  slowly  down ;  it  acted  the  same  whether  the  steam  pres- 
sure was  great  or  small ,  it  would  start  and  jump  in  getting  up  to 
where  we  wanted  to  go ;  almost  every  trip  it  would  drop  suddenly 
from  the  sixth  to  the  third  floor ;  if  we  put  on  a  load  it  would  jump 
all  the  way  up.    John  Norris,  who  rode  on  it  four  or  five  times, 
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says,  **  it  was  jerky,  and  every  little  period  it  gave  a  little  jerk, 
causing  your  stomach  to  rise."  Albert  Merritt  testified  he  had 
ridden  on  them,  but  they  were  so  unsatisfactory  and  uncertain  that 
he  preferred  to  walk  upstairs;  they  would  stick  both  going  up 
and  coming  down.  He  had  one  of  the  same  kind,  which  he  says 
was  not  entirely  completed,  although  two  or  three  months  were  oc- 
cupied in  trying  to  put  it  in  order ;  he  '*  considers  them  the  biggest 
frauds  he  ever  saw  in  the  elevator  line."  S.  Lloyd  Wiegand,  a  me- 
chanical engineer  of  twenty-eight  years  experience,  testifies  that  a 
building  of  moderate  height  ean  use  them  very  well;  it  don't  work 
well  in  a  tall  building."  Hale,  the  architect  of  the  building,  rode 
on  it  and  saw  it  often.  He  says,  it  did  not  run  smoothly ;  at  the 
end  of  every  section  it  would  give  a  jerk  and  a  click.  He  exam- 
ined this  and  others  of  the  same  kind  to  report  to  the  plaintiff  in 
error,  and  ^'  came  to  the  conclusion  that  it  would  never  do  as  a  pas- 
senger elevator  on  which  ladies  were  to  ride."  He  informed  the 
agent  of  the  contractor  that  the  elevator  was  a  failure.  PlaintiiT 
in  error  also  testifies  to  its  jerking  and  irregular  motion,  being  such 
as  to  scare  him,  and  his  fear  of  an  accident ;  of  notice  to  the  agent 
that  it  was  unsatisfactory ;  and  of  his  offer  to  give  $500  if  he  would 
take  it  out. 

It  may  have  been  very  unwise  in  the  maker  of  this  elevator  to 
agree  to  expend  labor  and  furnish  materials  and  rely  for  payment 
on  the  uncertain  approval  of  one  so  largely  interested  in  determin- 
ing whether  it  was  satisfactory  to  himself.  Having,  however, 
entered  into  a  contract  whereby  he  did  run  this  risk,  his  legal 
rights  are  to  be  determined  thereby ;  McCarren  v.  McNulty  et  a?., 
8upra.  In  Nehon  v.  Von  Bonnhorat,  6  Casey  852,  one  gave  a 
written  instrument  under  seal  admitting  an  indebtedness  to  another 
in  a  specific  sum,  which  he  agreed  ''  to  pay  whenever,  in  my  opin- 
ion, my  circumstances  will  enable  me  to  do  so."  It  was  held  that 
the  instrument  imposed  no  legal  obligation  which  could  be  enforced 
by  action,  as  the  maker  was  the  sole  judge  of  his  ability.  In  that 
case  there  was  an  unquestioned  indebtedness  to  be  discharged  by 
the  payment  of  money.  Every  other  person  might  swear  the  cir- 
cumstances of  the  debtor  made  him  abundantly  able  to  pay,  yet 
that  did  not  determine  his  legal  liability. 

It  is  claimed  that  the  elevator  was  rejected  before  it  was  finished, 

and,  if  time  had  been  given,  it  would  have  been  made  satisfactory. 

If,  in  fact,  it  was  rejected  before  it  was  substantially  completed,  so 
Vol.  XXXI v.— 8 


18 


8INGERLY  ».  THAYER. 


that  the  plaintiff  m  error  could  not  reasonably  determine  whether 
it  was  or  would  be  satisfactory  to  him  in  all  respects,  then  his  rejec- 
tion was  prematurely  made,  and,  under  the  pleadings,  would  not 
constitute  a  bar  to  the  action.  If,  however,  it  was  sufliciently  com- 
pleted so  he  could  understand  how  it  would  operate,  he  was  not 
bound  to  wait  an  unreasonable  time  for  the  entire  completion  of 
some  minor  things. 

In  so  far  as  the  specifications  of  error  are  in  conflict  with  this 
opinion,  they  are  not  sustained. 

Judgment  reversed  and  a  venire  faduB  de  novo  awarded. 


A  high  anthority,  Dr.  Wharton,  (Con- 
tracts sect.  289,  note)  criticises  the  book- 
case case,  cited  in  the  foregoing  opinion, 
and  the  case  of  Atkins  v.  Barnstable,  to 
be  noitieed  further  on,  as  going  '*  too  far 
in  leaving  the  matter  to  the  porchascr's 
caprice^"  6ti]l  we  believe  that  the  opin- 
ion of  MflBCxm,  C.  J.,  lays  down  the 
reasonable,  as  well  as  the  actual  rule. 
For  it  must  be  borne  in  mind  that  the  law 
assumes  not  to  make  contracts,  but  to  en- 
force them  according  to  what  the  parties 
intended,  according  to  the  ordinary  mean- 
ing of  words.  If  the  parties  choose  to 
make  a  hard  contract,  tfaat>isiheir  own 
lookoot. 

A  word  or  two  more  may  he  said  as  to 
some  of  the  authorities  cited  in  the  prin- 
cipal case. 

In  Gray  v.  Railroad  the  steamboat  was 
to  be  taken,  **  provided  upon  trial,  they 
(the  purchasers)  are  satisfied  with  the 
soundness  of  her  machinery." 

The  plaster-bust  case  is  a  very  strong 
one.  The  order  was  taken  by  the  sculp- 
tor's agent,  who  assured  Mrs.  Clark  that 
she  need  not  take  the  bust  unless  satis- 
fied witl)  it.  Mrs.  Clark  visited  the 
studio  more  than  onc0  while  the  work 
was  in  progress,  and  made  some  sugges- 
tions which  the  artist  carried  out.  The 
lack  of  proper  life-like  expression,  which 
was  the  objection  to  the  bust,  appeared 
to  be  not  the  artist's  fault,  but  owing  to 
the  nature  of  the  bust  as  a  dead-white 
model.    Here  was  a  case  of  c^pridoiis 


dissatisfaction  if  ever  one  there  was  ;  but 
as  the  court  pithily  said,  the  contract  was 
not  to  make  a  bust  that  she  ought  to,  but 
one  tluit  she  would,  be  satisfied  with. 

In  Browfi  v.  Foster  evidence  was  given 
of  the  custom  among  tailors,  that  clothes 
should  bo  sent  back  for  alteration  if  the v 
did  not  fit.  The  defendant  was  called 
upon  to  try  on  the  clothes  in  court,  and 
several  tailors  testified  that  a  few  altera- 
tions would  make  them  right ;  but  the 
contract  was  for  a  suit  to  be  ready  at  a 
certain  day,  and  the  court  refused  to  in- 
terfere. Leaving  now  the  cases  adduced  by 
Mercur,  C.  J.,  in  Atkins  v.  Barnsta- 
bUf  97  Mass.  428,  one  of  the  cases  which 
Dr.  Wharton  objects  to,  the  contract  was 
for  work  to  be  done  *'  to  tjie  acceptance 
of  the  county  commissioners.'*  In  Bar- 
tow V.  Thompson^  46  Jud.  884,  water- 
wheels  were  to  work  to  the  **  entire  sat- 
isfaction" of  the  purchaser. 

In  Harris  v.  Miller,  6  Saw.  319, 
under  an  agreement  that  they  should  have 
a  bond  *'  to  their  satisfaction,"  defend- 
ants were  held  to  be  justified  in  refusing 
plaintifTs  own  bond,  and  demanding  a 
bond  with  sureties  ;  but  this  case  is  not 
as  strong  as  are  the  others,  other  circum- 
stances beside  the  tenor  of  the  contract 
rendering  a  bond  with  sureties  proper. 

In  an  English  case,  Roberts  v.  Smith, 
4  H.  &  N.  315,  the  plaintiff  was  to  be 
engaged  at  a  certain  salary,  as  secretary 
of  a  company  about  to  be  formed ;  in 
case  the  company  was  not  formed  he  was 
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to  receiye  for  his  time  and  labor  expend- 
ed, such  remnneration  as  the  defendant 
might  deem  right.     The  company  was 
not  formed,   and  the  plaintiff  brought 
soit  for  his  compensation.      The  coart 
decided  that  there  was  no  contract  such 
that  he  could  recover  upon,  and  Martin, 
B.,  said:    "The  argument  that,   as  a 
matter  of  law,  the  plaintiff  is  entitled  to 
be  paid,  is  incorrect ;  it  is  by  no  means 
a  matter  of  law  that  a  person  shall  be 
paid  for  his  scrrices — ^it  is  a  matter  of 
contract."     Other  members  of  the  court 
alluded  to  the  probability  that  the  plaintiff 
was  willing  to  take  the  chance  of  losing 
all  compensation,  to  ensure  his  position 
in  case  the  company  should  be  organized. 
And  on  this  subject   a   recent  English 
author  (Pollock  on  Contracts,  p.  44)  re- 
marks :  **A  promise  of  this  kind,  though 
it  creates  no  enforceable  contract,  is  so 
far  effectual  as  to  prevent  the  promisee 
from  falling  back  on  any  inferred  con- 
tract to  pay  a  reasonable  remuneration.*' 
In  Hartford    Co,   y.   Brush,  43   Vt. 
538),  the  sale  was  of  a  patent  sugar 
evaporator,  which  the  defendant  was  to 
uke  if  be  liked  it.     It  was  in  evidence 
that  the  defendant  was  sick  during  most 
of  the  time  the  apparatus  was  being 
tested,  and  his  objections  were  derived 
from  the  reports  of  the  workmen  under 
him.    The  jury  found  for  defendant,  and 
their  judgment  was  sustained  on  appeal, 
the  court  saying  that  "honesty  of  pur- 
pose," absence  of  **  wilful  caprice,"  or 
"dishonorable  design"   were   all   that 
could  be  required.      In  almost  all  the 
rases  this  element  of  good  faith  is  spoken 
of  as  necessary  on  the  part  of  the  party 
refusing  the  aniclc.     At  this  point  the 
inquiry  suggests  itself:  How  is  this  ques- 
tion of  good  faith  to  be  determined  ?    Is 
not  good  faith,  like  everything  else  in  the 
contract^  at  the  option  of  one  party? 
There  is  some  diflSculty  here.     The  best 
answer  is  to  be  found  in  the  language  of 
a  case  which  well  illustrates  the  whole 
subject :  Daggett  v.  Johnson,  49  Vt.  345. 
*'He  (the  buyer)   must   act    honestly 


and  in  accordance  with  the  reasonable 
expectations  of  the  seller  as  implied  from 
the  contract,*^  (The  italics  are  ours.) 

The  sale  in  this  case  was  of  a  set  of  pat- 
ent milk-pans,  for  which  the  buyer  was 
to  pay  **  if  satisfied  with  the  pans."  The 
peculiarity  of  the  pans  was   that  they 
were  to  be  used  in  a  certain  manner, 
with  running  water  al>out  them  to  grad- 
uate the  temperature  of  the  milk.     The 
buyer  used   them   like  ordinary  pans, 
which  was  of  course  no  test,  and  then 
declared  himself  dissatisfied  with  them. 
It  was  adjudged  that  he  must  pay  for 
them.  *'  His  dissatisfaction,"  it  was  said, 
'*  must  be  actual,  not  feigned."     But  it 
roust  be  presumed  from  the  analogy  of 
the  decisions  reviewed  in  this  note,  that 
if  the  buyer  had  used  the  pans  in   the 
manner  the  contract  contemplated,  the 
court  would  not  have  made  inquiry  into 
the  degree  or  the  reality  of  his  objections. 
One  case  only  has  been  found  opposing 
this  line  of  decision  ^Folliard  v.  Wal- 
lace, 2  Johns.   395),  a  contract  for  the 
purchase  of  real  estate,  for  which  the 
buyer  was  to  pay  after  he  was  well  satis- 
fied the  title  was  undisputed  and  good 
against  all  other  claims.    Payment  was 
refused  on  the  ground  of  an  outstanding 
claim  of  title,  but  it  was  shown  that  this 
claim  was  unsound  and  the  title  really 
good.  Chancellor,  then  Ch.  Justice  Kevt, 
after  showing  the  clearness  of  tiie  title, 
said  :  '*  Nor  will  it  do  for  the  defendant 
to  say  he  was  not  satisfied  with  his  title 
without  showing    some    lawful   incum- 
brance or  claim  existing  against  it.     A 
simple  allegation  of  dissatisfaction,  with- 
out some  good  reason  assigned  for  it, 
might  be  a  mere  pretext,  and  cannot  be 
regarded.     If  the  defendant  were  left  at 
liberty  to  judge  for  himself  when  he  was 
satisfied,  it  would  totally  destroy  the  obli- 
gation, and  the  agreement  would  be  abso- 
lutely void.  ♦  ♦  ♦  This  law  in  this  case 
will  determine  for  the  defendant  when  he 
ought  to  be  satisfied." 

This  authority  is  certainly  opposed  to 
the  principal  case,  although  its  force  may 
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be  lessened  by  the  fact  that  the  question 
in  the  case,  the  title  to  land,  is  one  which 
is  peculiarly  within  the  power  and  duty 
of  a  court  to  determine. 

Sinyerly  y.  Thayer^  and  the  cases  in 
accord  with  it,  become  clearer  when  they 
are  put  in  contrast  with  others  where  the 
right  of  decision  is  not  vested  absolutely 
and  even  arbitrarily  in  a  party  to  the 
contract. 

The  agreement  in  Cummer  v.  ButtSf 
40  Mich.  322,  was  for  selling  lumber 
on  commision,  and  might  be  cancelled  by 
either  party  **  for  good  cause."  One 
party  became  dissatisfied  and  ended  the 
contract.  The  court  below  allowed  the 
question  of  good  cause  to  go  to  the  jury. 
The  Appeal  Court  reversed  the  judgment 
because  it  was  impossible  to  reduce  the 
phrase  *'good  cause,"  to  any  legal  cor* 
tainty. 

In  Mueller  v,  U.  5.,  19  Court  of 
Claims  581,  the  agreement  was  to  fur- 
nish building  stone  **at  such  times  and 
in  such  quantities  as  may  be  required  by 
the  government."  The  government,  con- 
templating a  change  of  plan,  broke  off 
the  work,  causing  heavy  loss  to  the  con> 
tractor.  The  court  said  that  the  word 
required^  referred  not  to  the  unsettled 
purposes  of  the  government,  but  t^  the 
needs  of  the  work  contemplated  by  the 
contract.  In  other  words  the  working 
of  the  contract  conferred  no  arbitrary 
power  of  refusing  the  stone. 

In  McClamrockw  Flint,  101  Ind.  278, 
a  mill  was  sold  on  condition  of  xetum 
if  it  did  not  **  work  well."  It  was  held 
necessary  to  state  wherein  the  machine 
did  not  work  well,  because,  as  the  court 
observed,  "  a  defendant  who  alleges  that 
a  mill  or  machine  does  not  work  well 
simply  states  his  own  judgment."  Sec 
also  Clark  v.  Rice,  46  Mich.  308. 

Between  a  case  like  this  and  the  prin- 
cipal case,  the  distinction  is  plain.  In 
the  former  case  the  sufficiency  of  the  arti- 
cle, the  subject-matter  of  the  contract  is 
a  matter  of  fact,  to  1)e  settled  as  questions 
of  fact  are  settled — the  case  is  one  of  war- 


ranty ;  in  the  latter  case  the  sufficiency  of 
the  article  is  left  to  the  judgment,  call 
it  the  caprice  if  you  will,  of  one  party 
to  the  contract.  It  is  a  question  of  what 
the  ordinary  meaning  of  words  is.  The 
word  satisfactory^  for  instance,  which 
has  been  found  to  occur  so  oftep,  hoB  in 
common  acceptation  a  subjective  mean- 
ing, a  reference  to  ihe  attitude  of  the 
mind  towards  a  thing,  and  not  to  the 
intrinsic  merit  of  a  thing. 

The  losing  sight  of  the  distinction  be- 
tween a  contract,  the  decision  of  which 
rests  with  the  parties,  and  one  the  de- 
cision of  which  devolves  upon  the  court 
and  jury,  is  at  the  bottom  of  all  the  trou- 
ble in  the  class  of  cases  before  us. 

The  rule  laid  down  in  the  text  covers 
the  numerous  instances  of  contracts 
where  the  judgment  of  a  supervising 
architect  or  other  expert  is  final  as  to 
work  done,  as  in  Dinghy  v.  Greene,  54 
Cal.  333;  Schenke  v.  Rowell,  7  Daly 
(N.  Y.)  286;  Kane  v.  Stone  Co.,  3» 
Ohio  St.  1  ;  Hartupee  v.  Pittsburgh,  97 
Pcnn.  St.  107  ;  Kihlbergr.  United  States, 
97  U.  S.  398  ;  Sweeney  v.  United  States, 
109  Id.  618  ;  CassY.  Railroad,  80  Penn. 
St.  31.  At  least  one  decision,  however, 
denies  the  finality  of  the  architect's  dc- 
cision :  Hnrst  v.  Litchfield,  39  N.  Y. 
377. 

A  somewhat  curious  point  is  decided 
in  Tetz  v.  Butterfield,  54  Wis.  242.  The 
work  was  to  conform  to  the  specifica- 
tions, etc.,  "according  to  the  full  satis- 
faction of  W.  D.,  architect,  and  to  the 
satisfaction  of  the  owner."  It  was  con* 
sidered  that  the  last  clause  was  meant 
only  to  prevent  any  change  of  plan 
without  sanction  of  the  owner ;  as  to 
tlic  quality  of  the  work  the  architect 
alone  was  to  judge. 

Another  class  of  cases  arises  on  con- 
tracts to  build  railroads  where  the  amount 
of  grading,  etc.,  done  is  to  be  estimated 
finally  by  the  company's  engineer.  In 
England,  no  agreement  can  shut  out  the 
jurisdiction  of  equity  to  correct  erro- 
neous statements,  while  here  it  is  usually 
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held  that  an  estimate  in  good  faith  is  88  Ind.  460),  rules  that  any  agreement 

final.     iSco/f  T.  ^9er^,  5  House  of  Lords  not   to  resort   to    legal    proceedings  is 

811;  Herrieky,  Railroad,  27Vt.  673;  against  the  policy  of  the  law.     But  the 

Hanessey  v.  Farrell,  4  Cush.  267  ;  Con-  case  arose  on  an  undcr-estimate  of  work 

rfoii  T.  Railroad,   14  Gratt.  302;  Alton  done — a  simple  question  of  fact. 
Ri.r,  Nartheottj  15  111.  49.     One  case  Charles  Chaumcbt  Sataoe. 

at  least,  howeyer  {Kistler  v.  Railroad,         Philadelphia. 


Supreme  Court  af  Indiana. 

HEDDERICK  v.  SMITH. 

A  tenant  who,  for  the  better  enjoyment  of  the  leasehold,  erects  thereon  buildings, 
may,  at  any  time  before  his  ri^ht  of  enjoyment  ceases,  remove  such  buildings,  if  the 
remoral  can  be  accomplished  without  permanent  injury  to  the  freehold. 

If  he  neglects  to  remove  them  during  his  rightful  continuance  in  possession,  unless 
his  right  to  do  so  afterwards  is  reserved  by  agreement  with  the  landlord,  he  is  pre- 
sumed to  have  abandoned  them,  and  his  right  ceases. 

If  the  tenant  take  a  new  lease  from  the  landlord  without  reserving  the  right  to 
rcmore  the  buildings  placed  by  him  on  the  demised  premises  for  his  own  enjoyment, 
he  cannot  at  the  expiration  of  such  new  term  remove  such  buildings. 

A  mere  extension,  however,  of  the  old  lease  upon  the  same  terms  will  not  con- 
clude his  right  to  remove  suoii  buildings ;  and  the  respective  rights  of  the  parties 
will  remain  the  same. 

Appeal  from  the  Marion  Superior  Court. 

P.  Bappaporty  for  the  appellant. 
F.  S.  RoUinSy  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mitchell,  G.  J. — Elizabeth  D.  Smith,  as  owner  of  certain  pre- 
mises in  the  city  of  Indianapolis,  brought  this  suit  against  Hed- 
derick  who  was  in  possession,  to  restrain  him  from  removing 
therefrom  a  ^'  club  house,"  which  had  been  erected  thereon,  and  other 
alleged  fixtures,  which,  it  was  claimed,  were  a  part  of  the  freehold. 
The  case  was  put  at  issue  and  tried  by  the  court,  the  result  being 
a  finding  and  judgment  for  the  plaintiff  below.  On  appeal  to  the 
general  term,  the  only  error  assigned  was  that  the  court,  at  special 
term,  erred  in  overruling  the  appellant's  motion  for  a  new  trial. 
Under  the  settled  practice  no  alleged  errors  will  be  considered  here, 
except  such  as  were  assigned  at  the  general  term :  Miller  v.  State^ 
61  Ini  502. 
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It  is  a  question  whether  the  bill  of  exceptions  containing  the 
evidence  is  certified  by  tl^e  judge  in  such  manner  as  to  entitle  it  to 
consideration  here.  But  waiving  the  alleged  irregularities  in  that 
regard,  we  find  the  following  undisputed  facts  exhibited  in  the  evi- 
dence. The  plaintiff  took  title  to  the  premises  from  her  deceased 
husband,  Ebenezer  Smith.  The  place  was  known  as  '*  Volks  Gar- 
den/' and  had  upon  it  one  building  which  was  used  as  a  saloon,  and 
another  called  the  "  Club-house."  The  club-house  was  built  by  one 
Baldes  while  occupying  as  tenant  of  Smith.  In  April  1879,  Hed- 
derick,  with  the  knowledge  and  consent  of  Smith,  purchased  the 
club-house  and  fixtures  of  Baldes,  paying  therefor  $700  in  cash. 

Contemporaneously  with  the  purchase  from  Baldes,  he  took  a 
lease  of  the  premises  from  Smith  for  a  term  of  three  years. 
Whether  by  the  terms  of  this  lease  the  right  to  remove  the  pro- 
perty in  dispute  was  reserved  does  not  appear.  During  the  con- 
tinuance of  this  lease  Smith  died,  and  his  widow  succeeded  to  his 
title.  At  the  expiration  of  the  term  Hedderick  leased  the  premises 
from  Mrs.  Smith,  for  the  term  of  one  year  at  a  stipulated  rent, 
payable  monthly.  The  rent  reserved  for  the  new  term  was  different 
from  the  old.  The  lease  contained  the  usual  covenants  for  repair 
by  the  tenant,  and  for  the  surrender  of  the  premises  at  the  expira- 
tion of  the  term,  without  waste.  There  is  in  it  no  reservation  of  a 
right  to  remove  any  building  or  fixtures  annexed  to  or  situate  upon 
the  land.  Some  repairs  and  alterations  were  made  to  the  club-room 
by  the  tenant  during  his  term,  and  he  asserted  the  right  to  remove 
it  and  the  fixtures  which  he  had  purchased  from  Baldes.  Whether 
the  building  was  so  annexed  to  the  freehold  as  to  become  part  of  it, 
or  whether  it  could  be  removed  without  injury  to  the  reversion, 
were  propositions  asserted  on  one  han'd  and  denied  on  the  other. 
But  as  the  finding  of  the  court  was  for  the  plaintiff,  it  must  be 
assumed  here  that  it  was.  That  a  tenant  who,  for  the  better  enjoy- 
ment of  the  leasehold,  erects  thereon  buildings,  may,  at  any  time 
before  his  right  of  enjoyment  ceases,  remove  such  buildings,  if  the 
removal  can  be  accomplished  without  permanent  injury  to  the  free- 
hold, is  well  settled.  It  is  equally  well  settled  that  if  he  neglects 
to  remove  them  during  his  rightful  continuance  in  possession,  unless 
his  right  to  do  so  afterwards  is  reserved  by  agreement  with  the  land- 
lord, he  is  presumed  to  have  abandoned  them,  and  his  right  ceases. 
Cromie  v.  Hoover j  40  Ind.  49  ;  Allen  v.  Kennedy,  Id.  142  ;  Hanir 
Uton  V.  Huntley,  78  Id.  621 ;  Griffin  v.  UansdelU  71  Id.  440. 
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Assuming  that  the  tenant  had  the  right  to  remove  the  building 
and  fixtures  during  the  continuance  of  his  first  term,  the  question 
still  remains,  what  was  the  effect  of  his  taking  a  new  lease  upon 
different  terms  from  Mrs.  Smith,  without  reserving  any  right  of 
removal  ?  Without  question,  if  there  had  been  nothing  more  than 
an  extension  of  the  old  lease  upon  the  same  terms,  the  respective 
rights  of  the  parties  would  have  remained  the  same.  The  accept- 
ance of  a  new  lease  upon  different  terms  was,  however,  the  creation 
of  a  new  tenancy.  It  would  seem  that  when  the  new  lease  was 
made,  it  was  a  lease  of  the  whole  estate  as  it  then  existed,  including 
the  club-house  now  in  dispute,  with  whatever  else  was  a  part  of  the 
freehold.  This  estate  the  lessee  covenanted  to  maintain  in  repair, 
and  at  the  expiration  of  his  term  surrender  up.  It  results  from  the 
terms  of  the  lease,  that  whatever  constituted  a  part  of  the  freehold 
at  the  time  the  lease  was  accepted  must  be  surrendered  at  its  termi- 
nation, and  the  lessee  will  not  be  permitted  to  say  that  part  of  the 
premises  leased  was  in  fact  a  trade  fixture,  erected  by  him  under 
a  previous  lease,  and  that  he  has  the  right,  against  the  face  of  his 
contract,  to  sever  and  remove  it.  To  permit  the  tenant  to  do  this, 
would,  in  effect,  be  to  permit  him  to  deny  the  title  of  his  landlord 
to  part  of  the  demised  premises.  And  if  he  may  deny  his  title  to 
a  part,  why  not  to  the  whole  ?  The  acceptance  of  the  new  lease 
was  an  effectual  surrender  of  the  old,  together  with  the  estate,  and 
all  other  rights  which  the  old  lease  secured  to  him.  Thenceforth 
he  was  in  as  of  a  new  estate,  which  is  to  be  measured  by  the  condi- 
tion of  things  existing  when  it  commenced,  and  by  the  covenants, 
conditions  and  reservations  contained  in  the  new  lease,  from  which 
the  rights  of  the  parties  must  be  determined  and  regulated.  Upon 
this  subject  the  elementary  writers  are  agreed.  Accordingly,  the 
rule  is  stated  by  an  approved  author,  thus :  ^'  But  while  a  tenant 
may  remove  trade  fixtures  at  any  time  during  his  original  term,  or 
any  renewal  thereof,  yet,  although  he  continues  in  possession  after 
the  expiration  of  his  original  term,  if  he  holds  under  a  new  leasp, 
in  which  no  provision  for  the  removal  of  the  fixtures  is  made,  he  is 
treated  as  having  abandoned  his  right  thereto:''  Wood.  Landl.  and 
Ten.,  §  532.  So,  also,  in  Tayl.  Land],  and  Ten.,  §  552,  the  author 
says :  '^  If  a  tenant,  at  the  close  of  his  term,  renews  his  lease,  or 
surrenders  it  for  the  purpose  of  acquiring  a  fresh  interest  in  the 
premises,  be  should  take  care  to  reserve  his  right  to  sever  under 
the  old  tenancy  ;  for  when  his  continuance  in  possession  is  under  a 
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new  lease  or  agreement,  his  right  to  remove  fixtures  is  determined, 
and  he  is  in  the  same  situation  as  if  the  landlord,  being  seised  with 
the  land,  together  with  the  fixtures,  had  demised  both  to  him.*' 

The  principles  above  stated  are  sustained  by  the  adjudications 
of  the  courts  in  the  following,  among  other  well-considered  cases : 
Loughran  v.  RobSj  46  N.  Y.  792 ;  Watriss  v.  First  Nat  Banky 
^c,y  124  Mass.  571 ;  Jungerman  v.  Bovee^  19  Cal.  855. 

Judgment  affirmed,  with  costs. 


This  note  will  be  confined  to  those 
cases  touching  the  time  when  a  tenant 
most  exercise  bis  right  to  remove  fix> 
tares  placed  by  him  on  the  freehold.  If 
the  tenant  has  the  right  to  remove  the 
fixtures,  when  most  he  exercise  it  ? 

The  reasons  for  the  rule  allowing  the 
tenant  to  remove  the  fixtures  has  been 
well  stated  by  Judge  Coolet  :  *'  The 
right  of  a  tenant  to  remove  the  erections 
made  by  him  in  furtherance  of  the  pur-  ^ 
pose  for  which  the  premises  were  leased 
is  conceded.  The  principle  which  per- 
mits it  is  one  of  public  policy,  and  has 
its  foundation  in  the  interest  which  so- 
ciety has  that  every  person  shall  be 
encouraged  to  make  the  most  beneficial 
use  of  bis  property  the  circumstances  will 
admit  of.  On  the  other  hand,  the  require- 
ment that  the  tenant  shall  remove  during 
his  term  whatever  he  proposes  to  claim  a 
right  to  remove  a(  all,  is  based  upon  a 
corresponding  rule  of  public  policy,  for 
tlie  protection  of  the  landlord,  and  which 
is — ^that  the  tenant  shall  not  be  suflered, 
after  he  has  surrendered  the  premises,  to 
enter  upon  the  possession  of  the  landlord 
or  of  a  succeeding  tenant,  to  remove  fix- 
tures which  he  might  and  ought  to  have 
taken  away  before.  A  regard  for  the 
succeeding  interests  is  the  only  substantial 
reason  for  the  rule  which  requires  the 
tenant  to  remove  his  fixtures  during  the 
term ;  indeed,  the  law  does  not  in  strict- 
ness require  of  him  that  he  shall  remove 
them  during  the  term,  but  only  before  he 
surrenders  possession,  and  daring  the 
time  that  he  has  a  right  to  regard  him- 
self as  occupying  in   the   character  of 


tenant:"  Kerrr,  King^ry^  39  Mich. 
150;  B.  C.  33  Amer.  Rep.  362;  17 
Amer.  L.  Reg.  638. 

The  expression  **  during  the  term  "  is 
frequently  used  in  the  cases,  and  has  its 
origin  in  an  early  case.  Tlius  in  1804, 
in  the  Year  Book,  Henry  VII.  136,  pi. 
24,  the  rule  is  stated,  *'  And  if  the  lessee 
for  years  makes  such  a  furnace  for  his 
advantage,  or  a  dyer  makes  his  vats  and 
vessels  to  carry  on  his  occupation  during 
his  term,  he  may  remove  them ;  but  if 
he  suffers  them  to  remain  fixed  to  the 
earth  after  the  end  of  his  term,  then  they 
belong  to  the  lessor."  So  in  Ihole^a 
Case,  1  Salk.  368,  it  was  said  by  Lord 
Holt  that  **  during  the  term  the  soap- 
boiler might  well  remove  the  vats ;  but 
after  the  term  they  become  a  gift  in  law 
to  him  in  reversion,  and  are  not  remov- 
able. 

In  Lyde  v.  Bussell,  1  B.  &  Ad.  394, 
Lord  Tektekden  said:  *'In  a  very 
excellent  treatise  on  the  law  of  fixtures 
by  Mr.  Amos  and  Ferrard  (p.  87),  it  is 
laid  down  that  a  tenant  must  use  his 
privilege  in  removing  fixtures  during  the 
continuance  of  his  term ;  for,  if  he  for- 
bear to  do  so  within  this  period,  the  law 
prestunes  that  he  voluntarily  relinquishes 
his  claim  in  favor  of  the  landlord.'* 
After  citing  the  two  cases  last  cited 
above,  he  proceeded :  **  According  to 
these  authorities  then,  the  property  in 
fixtures,  which  would  be  in  the  tenant  if 
he  removed  them  during  the  term,  vests 
in  tlie  landlord  on  the  detei-raination  of 
the  term."  See  also  Ilallen  v.  Runder, 
1  C,  M.  &  R.  266 ;  Lee  v.  Bisdon^  7 
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Taunt.  188  ;    MaddrUoah  v.   Trotter,  3 
M.&  W.  184. 

In  Weeton  v.  Woodcock,  7  M.  &  W. 
14,  19,  Alderbon,  B.,  said :  **  The 
role  to  be  collected  from  the  several 
cases  decided  on  this  subject  seems  to  be 
this — that  the  tenant's  right  to  remove 
fixtures  continues  during  his  original 
term,  and  during  such  further  period  of 
possession  l)y  him  as  he  holds  the  prem- 
ise* under  a  right  to  consider  himself 
a  tenant.  That  was  the  rule  on  which 
this  court  acted  in  MinshaU  v.  Ltoyd,  2 
M.  &  W.*  460,  in  which  Pabke,  B.,  in 
giving  hb  judgment,  puts  it  on  the 
ground  that  there  was  *  no  doubt  that  in 
that  case  the  steam-engines  were  left 
affixed  to  the  freehold  after  the  expira- 
tion of  the  term,  and  after  the  plaintiffs 
had  any  right  to  consider  themselves  ten- 
ants. In  the  present  case,  also,  this 
boiler  was  removed  after  the  entry  for 
a  forfeiture,  and  at  a  time  after  the  as- 
signees had  ceased  to  have  any  right  to 
consider  themselves  as  tenants.*' 

In  Merritt  v.  Judd,  14  Cal.  59,  the 
rule  is  stated  in  the  following  language  : 
**  The  tenant's  right  to  remove  fixtures 
oontinnes  during  his  original  term,  and 
during  suclt  further  period  of  possession 
by  him,  as  be  holds  the  promises  under 
a  right  still  to  consider  himself  a  tenant ; 
and,  we  have  seen,  beyond  this  the  great 
weight  of  authority  does  not  go  :"  Citing 
WMon  V.  Woodcock,  7  M.  &  W.  14. 

In  Leader  v.  Homewood,  5  C.  B.  (N. 
S.)  546,  Mr.  Justice  Willes,  comment- 
ing on  Weston  T.  Woodcock,  and  Psnton 
V.  Robart,  2  East  88,  said  :  "  It  is  pcr- 
hapa  not  easy  to  understand  fully  what 
is  the  exact  meaning  of  this  rule,  and 
whether  or  not  it  justifies  a  tenant  who 
has  remained  in  possession  after  the  end 
of  his  term,  and  so  become  a  tenant  at 
Bofferanoe,  in  severing  the  fixtures  dur- 
ing the  time  he  continues  in  possession 
as  such  tenant.  But  the  rule,  whatever 
its  exact  jneaning  may  be,  is  plainly  in- 
consistent with  the  argument  relied  on 
by  the  counsel  for  the  plaintiif  in  the 
Vol.  XXXIV.- 


present  case,  viz.  :  that  the  right  of  the 
tenant  continues  till  he  has  evinced  an 
intention  to  abandon  his  right  to  the  fix- 
tures."    So  in  Mackintosh  v.  Trotter,  8 
M.  &  W.  184,  Baron  Pa&ke,  after  stat- 
ing whatever  is  planted  in  the  soil  be- 
longs to  the  soil,  remarked  ''that  the 
tenant  has  the  right  to  remove  fixtures 
of  this  nature  during  his  term,  or  during 
what  may,  for  this  purpose,  be  consid- 
ered as  an  excrescence  on  the  term.*' 
And   in   the  Massachusetts  case,  refer- 
ring to  these  English  cases,  it  was  said : 
''It  is  clear  from  these  cases  that  the 
right  of  a  tenant,  in  possession  after  the 
end  of   his  term,   to   remove    fixtures 
within  a  reasonable  time,  docs  not  rest 
merely  on  the  fact  that  he  is  in  occupa- 
tion, or  has  not  evinced  an  intention  to 
abandon,  but  because  he  is  still  in  con- 
templation of  law,  in  occupation  as  ten- 
ant  under  the  original  lease,  and,  as 
Baron  Pabkb  says,  under  what  may  bo 
considered  an  excrescence  on  the  term, 
that  is,  as   tenant  at  sufiTerance :   Wa- 
triss  V.  First  Nat.  Bank  of  Cambridge, 
124  Mass.  571 ;  B.  c.  26  Amer.  Rep. 
694. 

From  these  cases,  and  others  to  be 
cited,  it  may  be  laid  down  as  a  general 
rule,  that  so  long  as  the  tenant  occupies 
the  premises  previously  leased  under  or 
by  Tirtne  of  the  lease,  during  the  con- 
tinuance of  which  he  placed  the  fixtures 
on  the  demised  premises,  he  may  remove 
the  fixtures  ;  but  the  instant  he  ceases  to 
hold  the  premises  under  or  by  virtue  of 
the  lease,  his  right  is  at  an  end. 

To  this  there  is  an  exception.  Thus, 
"  where  the  term  is  uncertain,  or  de- 
pends upon  a  contingency,  as  where  a 
party  is  in  as  tenant  for  life,  or  at  will, 
fixtures  may  be  removed  within  a  rea- 
sonable time  after  the  tenancy  is  deter- 
mined :"  Watriss  v.  First  Nat,  Bank  of 
Cambridge,  supra;  Ellis  v.  Paige,  1 
Pick.  43,  49  ;  Doty  v.  Gorham,  5  Id. 
487,  490;  Martin  v.  Roe,  7  E.  &  B. 
237  ;  Reynolds  v.  Shuler,  5  Cow.  323 ; 
Loughran  v.  Ross,  45  N.  Y.  792 ;  b.  o. 
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6  Amer.  Rep.  173;  Elwes  v.  Afawe,  S 
East  38  ;  s.  0.  2  Smith's  L.  C.  228 ; 
Whiting  v.  Brastow^  4  Pick.  310;  see 
Penton  y.  Robart,  2  East  88. 

The  taking  of  a  new  lease  while  in 
possession  under  a  previous  lease  has 
been  regarded  such  a  surrender  of  the 
possession  that  it  was  a  release  by  the 
tenant  of  his  right  to  remove  the  fixtures 
placed  there  during  such  previous  lease. 
It  is  construed  as  a  lease  of  the  freehold 
with  the  fixtures,  especially  if  the  new 
lease  contains  any  terms  different  from 
the  first  lease.  In  Watrias  v.  First  Nat, 
Bank  of  CambridgCf  supra,  it  was  said  : 
**  But  a  very  different  question  is  pre- 
sented when  the  same  tenant  continues 
in  possession  under  a  new  lease  contain- 
ing different  terms  and  conditions,  making 
no  reference  to  the  old  lease,  reserving 
no  rights  to  the  lessee  in  fixtures  annexed 
during  the  previous  term  and  not  re- 
moved before  its  expiration,  and  con- 
taining the  covenant  to  deliver  up  the 
premises  at  the  end  of  the  term  in  the 
same  condition.  This  is  not  the  exten- 
sion of  or  holding  over  under  an  existing 
lease  ;  it  is  creation  of  a  new  tenancy. 
And  it  follows  that  whatever  was  a  part 
of  the  freehold  when  the  lessee  accepted 
and  began  his  occupation  under  the  new 
lease  must  be  delivered  up  at  the  end  of 
the  term,  and  cannot  be  severed  on  the 
ground  that  it  was  put  in  as  a  trade  fix- 
ture under  a  previous  lease  which  has 
expired.  The  failure  of  the  lessee  to 
exercise  his  right  to  remove  during  the 
former  term,  or  to  reserve  it  in  his  new 
contract,  precludes  him  from  denying  the 
title  of  his  landlord  to  the  estate,  and 
the  fixtures  annexed  which  have  become 
part  of  it.  The  occupation  under  the 
new  lease  is  in  effect  a  surrender  of  the 
premises  to  the  landlord  under  the  old." 
In  Lowjhran  r.  Ross,  supra^  it  was 
said  :  **  The  surrender  of  the  premises, 
after  the  expiration  of  the  lease,  is  such 
an  abandonment  as  vests  the  title  in  the 
landlord.  In  reason  and  principle  the 
acceptance  of  a  lease  of  the  premises,  in- 


cluding the  building*:,  without  any  reser- 
vation of  right,  or  mention  of  any  claim 
to  the  building  and  fixtures,  and  occupa- 
tion under  the  new  letting,  are  equivalent 
to  a  surrender  of  the  possession  'to  the 
landlord  at  the  expiration  of  the  first 
term.  The  tenant  is  under  a  new  ten- 
ancy, and  not  under  the  old ;  and  the 
rights  whicli  existed  under  the  former 
tenancy,  and  which  were  not  claimed  or 
exercised,  are  abandoned  as  effectually 
as  if  the  tenant  had  actually  removed 
from  the  premises,  and  after  an  interval 
of  time,  shorter  or  longer,  Rad  taken 
another  letise  and  returned  to  the  prem- 
ises. A  lease  of  lands  and  premises 
carries  witli  it  the  buildings  and  fixtures 
on  the  premises,  and  tlie  tenant,  accept- 
ing a  lease  of  the  premises  without  ex- 
cepting the  buildings,  takes  a  lease  of  the 
lands  with  the  buildings  and  fixtures, 
and  acknowledges  the  title  of  the  land- 
lord to  both,  and  is  estopped  from  con- 
troverting it.'*  See  Eten  v.  Luyster,  60 
N.  Y.  252,  261. 

In  Watriss  v.  First  Nat.  Bank  of  Cam- 
bridge, the  plaintiff  leased  the  premises 
to  the  Harvard  Bank  on  January  1st, 
1861,  for  five  years  at  a  fixed  rent,  with 
the  privilege  of  an  additional  term  of 
five  years  on  the  same  conditions.  The 
lessee  constructed  a  fire-proof  safe  or 
vault  and  placed  other  fixtures  on  the 
premises.  The  lessee  (the  bank)  was 
afterwards  changed  into  a  national  bank 
under  the  name  above  given.  The  new 
bank  elected  to  extend  the  lease  as  above 
stated,  and  continued  in  occupation  until 
October  7th,  1870,  when  a  new  lease  was 
entered  into  by  the  parties  for  five  years 
from  January  1st,  1871,  at  an  increased 
rent,  and  the  new  lease  contained  the 
same  provisions  as  the  old  one,  with  an 
additional  covenant  in  cose  of  fire,  that 
tlic  rent  was  to  cease  until  the  repairs 
were  completed.  About  November  8th, 
1875,  the  defendant  (the  bank)  removed 
the  safe  and  fixtures.  Under  these  facts 
it  was  held  that  such  remoual  was  unlaw- 
ful. 
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Other  cases  on  a  similar  state  of  facts 
are  decided  in  the  same  way :  Marks 
T.  Ryan^  63  Cal.  107  ;  Jungerman  v. 
JBwee,  19  Id.  345;  Abell  y.WUliams, 
3  Daly  17  ;  Deeble  v.  McMuIlen,  8  Ir. 
Com.  L.  355  ;  Shepard  v.  Spauldim/,  4 
Met.  416;  Darrak  v.  Bairdj  40  Leg. 
Int.  121  ;  s.  c.  22  Amer.  L.  Reg.  533. 
See  generally,  Thovms  v.  CVoirf,  5  Bush 
37 ;  Dinffley  v.  Buffum,  57  Me.  381  ; 
Yomgblood  v.  Harris^  68  Ga.  630. 

A  lessee,  who  had  erected  fixtures  for 
the  purposes  of  trade  upon  the  demised 
premises,  and  afterwards  took  a  new 
lease  to  commence  at  the  expiration  of 
his  former  one,  which  new  lease  con- 
tained a  coTenant  to  repair,  it  was  said, 
was  hound  to  repair  those  fixtures  unless 
strong  circumstances  existed  to  show 
that  they  were  not  intended  to  pass 
under  the  general  words  of  the  second 
demise.  Thresher  v.  East  London  Wa- 
ter-Works, 2B.&C.  608. 

A  suit  in  ejectment  was  commenced 
Fehruary  8th  ;  on  the  1 9th  the  defendant 
allowed  judgment  to  go  by  default  upon 
the  lessor  of  the  plaintiff  entering  into 
the  following  agreement :  **  In  consider- 
ation of  Messrs.  J.  &  G.  B.  [the  tenants], 
not  appearing  in  this  action,  I  hereby 
undertake  not  to  issue  a  writ  of  posses- 
sion until  after  the  25  th  dav  of  March 
next.*'  It  was  held  that  the  defendants 
were,  by  the  agreement,  precluded  from 
remoring  fixtures  put  up  by  them  on  the 
premises,  in  the  inter\'al  between  Feb- 
roary  19th  and  March  25th,  the  fair  con- 
struction of  the  agreement  being  that  the 
premises  should  be  given  up  in  the  same 
state  that  they  were  in  on  the  day  the 
judgment  was  signed.  Heap  t.  Barton^ 
12  C.  B.  274  ;  s.  c.  16  Jur.  891. 

FUxherhert  T.  Shaw,  1  H.  Bl.  258,  is 
considered  one  of  the  leading  cases  on 
Ihis  subject.  There  the  purchaser  of  land 
brought  an  ejectment  suit  against  the 
tenant  from  year  to  year,  and  the  parties 
entered  into  an  agreement  that  judgment 
^oold  be  signed  for  the  plaintiff  with  a 
May  of  execution  antil  a  given  period. 


It  was  held  that  the  tenant  could  not  m 
the  interval  remove  fixtures  from  the 
premises,  which  he  had  himself  erected 
during  his  term,  and  before  the  action 
was  brought. 

A  tenant  at  will  of  a  lessee  of  land 
erected  a  small  building  on  the  land 
resting  on  stone  posts  sunk  in  the  ground. 
The  building  was  erected  with  the  knowl- 
edge and  consent  of  the  lessor  of  the 
ground,  and  with  the  understanding  on 
his  part,  and  on  that  of  the  tenant  at 
will,  that  it  would  be  removed  as  a  trade 
fixture.  Both  tenancies  expired  at  the 
same  time,  and  neither  tenant  removed 
the  buildings  ;  the  lessor  resumed  pos- 
session of  the  premises,  and  soon  after 
the  former  tenant  at  will  hired  it  with 
other  land  at  an  increased  rent.  It  was 
held  that  the  tenant  at  will  could  not, 
after  this,  remove  the  building.  Mclver 
V.  Estabrookj  134  Mass.  550. 

The  doctrine  of  the  principal  case  has 
not  always  been  followed  :  A'crr  v. 
Kingsbury ,  39  Mich.  150 ;  8.  c.  33  Am. 
Bep.  362,  is  a  notable  instance  of  this 
dissent.  In  that  case  the  following  rea- 
soning was  used,  after  referring  to  the 
general  rule  that  the  fixture  must  be 
removed  before  the  term  expires  or  pos- 
session is  given  :  '^  But  why  the  right 
should  be  lost  when  the  tenant,  instead  of 
surrendering  possession,  takes  a  renewal 
of  his  lease  is  not  very  apparent.  There 
is  certainly  no  reason  of  public  policy  to 
sustain  such  a  doctrine ;  on  the  con- 
trary, the  reasons  which  saved  to  the  ten. 
ant  his  right  to  the  fixtures  in  the  first 
place  are  equally  influential  to  save  him 
on  a  renewal  what  was  unquestionably 
his  before.  What  could  possibly  be  more 
absurd  than  a  rule  of  law  which  sliould 
in  effect  say  to  the  tenant  who  is  about 
to  obtain  a  renewal :  '  If  you  will  be  at 
the  expense  and  trouble,  and  incur  the 
loss,  of  removing  your  erections  during 
the  term,  and  of  afterwards  bringing 
them  back  again,  they  shall  be  yours ; 
otherwise  you  will  be  deemed  to  aban- 
don them  to  your  landlord.'  " 
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This  was  a  case  where  the  new  lease 
was  accepted  from  a  new  landlord,  and 
it  was  held  that  the  tenant  was  not  pro- 
hibited from  removing  trade  fixtures 
placed  on  the  premises  during  the  continu- 
ance in  force  of  the  first  lease  ;  and  the 
court  cites  the  language  used  in  Davis  y. 
Mosa,  38  Penn.  St.  346,  353,  where  it 
is  said,  **  if  a  tenant  remains  in  posses- 
sion after  the  expiration  of  his  term,  and 
performs  all  the  conditions  of  the  lease,  it 
amounts  to  a  renewal  of  the  lease  from 
year  to  year,  and  I  take  it  he  would  be 
entitled  to  remove  fixtures  during  the 
year.*'  To  the  same  efiect  is  Devin  v. 
Dougherty^  27  How.  Pr.  458. 

If  the  first  lease  is  a  written  one,  and 
the  second  onlj  in  parol,  the  effect  upon 
the  right  to  remove  the  fixtures  is  the 
same  :  Loughran  v.  i2os«,  supra. 

An  exception  to  the  general  rule,  that 
the  tenant  must  remove  the  fixtures  during 
the  term,  has  already  been  noted.  In 
one  case  it  was  said  of  this  rule,  **  to 
apply  it  to  a  party  in  possession  under  a 
lease  revocable  at  pleasure,  would  be 
manifestly  unjust  and  without  reason. 
It  would  bo  allowing  a  party,  without 
any  fault  of  his  own,  or  any  opportunity 
of  removal,  to  be  deprived  of  his  pro- 
perty at  the  mere  Avill  and  caprice  of 
another :"  Northern  Cent,  By,  Co,  y. 
Canton  Co,,  30  Md.  347  ;  B.  0.  8  Am. 
L.  Keg.  540.  So  that  whero  a  landlord 
agreed  to  sell  a  trade  fixture  for  the  ten- 
ant's benefit,  and  the  tenant  lef^  it  after 
tlie  expiration  of  his  time,  and  the  land- 
lord failed  to  sell  it,  it  was  held  that  the 
tenant  had  a  reasonable  time,  after  the 
terra,  to  remove  it,  and  that  his  creditors 
bad  the  same  right  of  attachment :  Tor- 
rey  v.  Burnett,  9  Vroom  457  ;  B.  0.  20 
Am.  Bep.  42l. 


So,  where  a  lease  was  given  by  an 
agent  without  sufficient  authority  during 
the  absence  of  the  owner,  and  was  ter- 
minated by  the  owner  on  his  return 
from  abroad,  it  was  decided  that  the 
tenant  became  a  tenant  at  sufferance,  and 
could  remove  his  fixtures  within  a  reason- 
able time  after  such  termination  :  Anioni 
T.  Belknapt  102  Mass.  193. 

So  the  same  is  true  in  case  of  a  for- 
feiture of  a  leaee  :  Weeton  v.  Woodcock, 
6  M.  &  W.  14. 

Likewise  if  the  landlord,  before  the 
expiration  of  the  term,  enjoins  the  ten- 
ant from  removing  his  fixtures,  the  tenant 
will  be  allowed  a  reasonable  time  after 
the  dissolution  of  the  injunction  within 
which  to  demand  and  remove  them: 
Goodman  v.  Uannibal  ff  St,  Joseph  Rd, 
Co,,  45  Mo.  33. 

Certain  premises  were  let  for  no  cer- 
tain time,  for  a  nursery,  for  raising  trees 
and  plants  until  ready  to  be  transplanted. 
It  was  ruled  that  the  trees  must  be  re- 
moved within  a  reasonable  time  after 
the  lease  was  terminated  :  King  v.  Wil- 
combs,  7  Barb.  263 ;  and  if  the  term  is 
certain,  then  before  possession  is  yielded : 
Brooks  V.  Galster,  51  Barb.  196. 

But  where  the  lease  is  thus  unexpect- 
edly terminated,  it  would  seem  that  the 
fixtures  must  be  removed  be/ore  posses- 
sion is  yielded,  else  the  effect  will  be  an 
abandonment :  Lerader  v.  Jlotnewood,  5 
C.  B.  (N.  S.)  546;  Gibson  t.  The 
Banunersmith  Rd,  Co,,  32  L.  J.  Ch. 
337,  342  ;  Beap  v.  Barton,  supra ; 
Martin  v.  Roe,  supra ;  Weeton  v.  Wood- 
code,  supra.  See  Sumner  v.  Bromilou, 
34  L.  J.,  Q.  B.  130  ;  Minshall  v.  Lloyd, 
2  M.  &  W.  450. 

W.  W.  Thobktok. 

Crawfordsville,  Ind. 
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Circuit  Court,  JE.  D.  Louisiana, 
SEIGNOURET  v.  HOME  INS.  CO.  et  al. 

The  capital  stock  of  a  corporation  cannot  be  reduced  except  by  express  legislative 
aathority. 

A  statute  giring  authority  to  stockholders  to  make  modifications,  additions  or 
changes  in  their  act  of  incorporation,  or  to  dissolve  it,  with  the  assent  of  three-fourths 
of  the  stock,  does  not  confer  upon  them  power  to  reduce  the  capital  stock. 

In  Chancery. 

E,  H.  Farrar  and  E.  B.  Kruttschnitt^  for  complainants. 

Okas.  B,  Singleton,  Richard  H.  Browne,  and  B.  F.  Choate,  for 
defendants. 

The  opinion  of  the  court  was  delivered  by 

Pardee,  J. — The  suit  is  brought  to  restrain  the  Home  Insurance 
Company  from  reducing  its  capital  stock.  The  question  is  one  of 
the  power  of  the  company,  and  not  of  the  propriety  of  its  proposed 
action.  It  is  well-settled  corporation  law,  ''  that  a  corporation  has 
1^0  implied  aathority  to  alter  the  amount  of  its  capital  stock  where 
the  charter  has  definitely  fixed  the  capital  at  a  certain  sum.  The 
shares  of  a  corporation  can  neither  be  increased  nor  diminished  in 
number,  or  in  their  nominal  value,  unless  this  be  expressly  author- 
ised by  the  company's  charter."  Morawetz  Priv.  Corp.,  §  230.  See 
Tayl.  Priv.  Corp.,  §  133 ;  Green's  Brice's  Ultra  Vires  158 ; 
Changers  Life  Ins.  Co.  v.  Kamper,  73  Ala.  325.  And  it  is  un- 
derstood that  the  same  law  prevails  in  Louisiana.  See  Percy  v. 
^Oiaudon,  3  La.  569.  Article  239  of  the  constritution  of  Louisiana 
Prohibits  increase  of  stock  of  corporations,  except  in  pursuance  of 
general  laws.  See,  also,  act  26th  of  1882,  of  the  Laws  of  Louisiana, 
specifically  providing  the  mode  and  manner  by  which  the  stock  of 
corporations  may  be  increased.  See,  also,  section  693,  Rev.  St.  La. 
^rom  these  Louisiana  authorities  it  seems  clear  that  the  authority 
to  increase  the  capital  stock  of  a  corporation  must  be  express.  It 
^oald  also  seem  that,  as  the  constitution  and  the  law  thereunder 
provide  for  the  increase  of  the  stock,  but  are  silent  as  to  a  decrease, 
the  power  to  decrease  the  stock  of  a  corporation  was  intentionally 
denied. 

All  the  authorities  examined,  and  the  nature  of  things,  are  to  the 
effect  that  a  decrease  of  capital  stock  afTects  injuriously  more  parties 
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and  interests  than  would  an  increase ;  increase  of  capital  being 
generally  considered  to  be  beneficial  to  shareholders  and  creditors 
alike — to  the  former  as  tending  to  diminish  and  not  to  add  to  their 
individual  risks ;  to  the  latter  as  increasing  the  amount  of  their 
security.     See  Green's  Brice's  Ultra  Vires  160. 

In  Percy  v.  Millaudon^  supra^  Judge  Martin,  speaking  of  the 
attempted  reduction  of  the  capital  of  the  Planters*  Bank,  says : 
*'  Creditors  and  customers  have  a  claim  to  the  preservation  of  the 
capital  in  its  original  integrity,  for  the  faith  of  which  they  accept 
the  notes  of  the  institution,  deposit  their  money,  and  lodge  paper 
for  collection.  So  has  the  public,  on  account  of  the  advantages 
which  the  legislature  has  stipulated  the  bank  should  afford,  as  a 
consideration  for  the  immunities  and  privileges  which  the  charter 
confers.  So  have  the  stockholders,  on  account  of  the  profits  which 
they  have  a  right  to  expect  on  the  investments  they  have  respect- 
ively made." 

I  do  not  understand  counsel  for  defendant  to  seriously  deny  that 
the  authority  to  increase  or  decrease  the  amount  of  capital  stock  of 
a  corporation  must  be  express;  but  he  claims  that  to  corporations 
created  under  the  general  law,  as  the  Home  Insurance  Company 
was,  the  power  to  increase  or  diminish  stock  is  given  by  section  687, 
Rev.  St.  La.,  which  reads : 

*'  It  shall  be  lawful  for  the  stockholders  of  any  corporation,  at  the 
general  meeting  convened  for  that  purpose,  to  make  any  modifica- 
tions, additions,  or  changes  in  their  act  of  incorporation,  or  to  dis- 
solve it  with  the  assent  of  three-fourths  of  the  stock  represented  at 
such  meeting;  any  such  modification,  addition,  change,  or  dissolu- 
tion shall  be  recorded  as  required  by  the  preceding  section." 

And  he  contends  that  his  construction  of  the  power  given  in  said 
section  has  been  sanctioned  by  long-continued  practice  end  usage 
among  the  corporations  of  the  state,  and  the  case  proves  that  a  num- 
ber of  leading  insurance  companies  in  the  city  of  New  Orleans,  under 
such  construction,  have  either  increased  or  decreased  their  capital 
stock.  Some  have  done  both.  The  legislative  construction  of  sec- 
tion 687  can  be  found  in  the  proviso  of  section  693,  "  provided  that 
nothing  in  this  act  shall  be  so  construed  as  to  authorize  an  increase 
in  the  capital  stock  of  any  railroad  company."  The  judicial  con- 
struction should  be  found  in  the  reports  of  adjudged  cases,  but  an 
examination  of  the  Louisiana  Reports  shows  no  case  where  the 
question  has  been  raised.    It  is  a  fair  inference,  then,  that  in  every 
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ease  where  there  has  been  an  increase  or  decrease  of  capital  stock, 
under  authority  claimed  to  be  given  by  section  687,  there  has  been 
unanimous  consent  of  stockholders  and  creditors,  which  makes  a 
very  different  case  from  the  present  one. 

While  the  Louisiana  courts  have  not  been  called  on  to  determine 
whether  an  increase  or  decrease  of  the  capital  stock  of  a  corporation 
is  within  the  scope  of  section  687,  and  there  are  few  if  any  cases 
from  sister  states,  the  English  courts  have  construed  similar  pro- 
visions against  the  claimed  authority. 

In  Smithy.  Goldaworthy,  4  Adol.  &  E.  (N.  S.)  430,  it  was  held 
that  a  provision  "  that  for  the  better  conduct  and  management  of 
the  affairs  of  the  company,  it  should  be  lawful  for  a  special  general 
meeting  called  for  the  purpose,  from  time  to  time,  to  amend,  alter, 
or  annul,  either  wholly  or  in  part,  all  or  any  of  the  clauses  of  the 
said  deed,  or  of  the  existing  regulations  and  provisions  of  the  com- 
pany," did  not  authorize  a  reduction  of  the  number  and  value  of 
the  shares  of  the  company.  See,  also,  Droitwich  Patent  Salt  Co, 
V.  Curzon,  L.  R.,  3  Exch.  35;  In  re  Ebbw  Vale  Steel,  etc.,  Co.y  4 
Ch.  Div,  827 ;  In  re  Financial  Corporation,  {ITolmes'  Case),  L.  R., 
2  Ch.  714  ;  Society  v.  Abbott^  2  Beav.  559.  For  American  cases, 
see  Ghrangers  Life  Ins.  Co.  v.  Kamper^  73  Ala.  325  ;  Salem  Mill 
Bam  v.  Ropes,  6  Pick.  23. 

The  power  to  dissolve  does  not  carry  the  power  to  change  the  cap- 
ital stock.  Reducing  the  capital  stock  is  practically  the  dissolution 
of  the  company  and  the  organization  of  a  new  company.  It  did  ap- 
pear to  me  on  the  hearing  that  the  proposed  action  of  the  home 
company  was  not  a  reduction  of  the  capital  stock,  for  the  capital 
and  assets  of  the  company  are  to  remain  the  same.  It  seems  that 
since  the  organization  the  capital  has  been  nominal,  to  the  extent 
that  only  by  estimation  has  the  actual  capital  of  the  company  been 
equal  to  the  par  value  of  the  shares,  and  the  proposed  action  now  is 
but  to  write  off  the  par  value  of  the  shares  so  that  the  par  value  and 
the  estimated  value  may  be  equal,  the  actual  capital  not  being 
affected — the  actual  stock  being  the  same  after  the  proposed  action 
as  before.  It  seems  clear  to  me  that  the  writing  off  the  value  of 
shares  is  such  an  infringemeutof  the  rights  of  property  as  can  only 
be  accomplished  by  consent,  or  a  clear  power  given  in  the  charter. 
However,  I  have  concluded  to  treat  the  case  as  the  parties  have  pre- 
sented it,  and  not  from  this  latter  view.     It  seeigj^jj^';.  ^ectly  clear 
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to  me  that  the  proposed  action  of  the  Home  Insurance  Company 
cannot  be  lawful  over  the  protest  of  dissenting  stockholders. 

The  injunction  issued  in  the  case  will  be  perpetuated  in  the 
decree. 


Reductions  of  capital  stock  of  a  cor 
poratioD  are  not  so  common  as  increases 
thereof.      Nevertheless  there  are  a  few 
cases  in  point. 

In  Smith  V.  Goldsworthyy  4  Q.  B.  480  ; 
12  L.  J.,  Q.  B.  192,  the  deed  of  settle- 
ment of  a  company  incorporated  by  a 
special  act  declared,  that  it  should  be 
lawful  for  '*  a  special  general  meeting  to 
amend,  alter  or  annul,  either  wholly  or 
in  part,  any  or  all  of  the  existing  pro- 
visions of  the  deed,  and  to  make  any 
new  or  other  regulations  in  lieu  thereof; 
and  such  new  regulations  should  ''  **bo 
binding  and  conclusive  upon  the  share- 
holders."  The  deed  provided  that  the 
capital  should  be  2,000,000/.,  divided 
into  20,000  shares  of  lOU/.  By  resolu- 
tions, passed  and  confirmed  at  meetings 
duly  convened  and  holden,  it  was  re- 
solved that  the  capital  should  be  reduced 
to  1 ,000,000/,  in  50/.  shares.  The  Court 
of  Queen's  Bench  held  that  sucli  reduc- 
tion was  uhra  vires  of  the  company. 
Denmak,  C.  J.,  said :  **  The  amount 
of  shares  is  properly  part  of  the  consti- 
tution of  the  company,  and  does  not 
strictly  depend  upon  any  clause,  resolu- 
tion or  provision  of  the  deed.  The  al- 
teration of  shares  seems,  therefore,  not 
to  come  within  the  meaning  of  the  29th 
clause  (above  quoted).  «  *  *  The  de- 
fendant further  argues  that  the  effect  of 
the  resolution  reducing  the  Rharcs  was  to 
dissolve  the  company.  We  do  not  think 
any  such  effect  followed,  but  rather  that 
they  were  simply  void  and  inoperative. 
We  think  the  shares  always  were,  in 
point  of  law,  100/.  shares." 

A  similar  conclusion  is  reached  in 
Droitwich  S'ln  Co,  v.  Cxirzon,  L.  R.,  3 
Ex.  42.  In  this  case  the  capital  stock 
was  partially  t^-*'  tmjI  it  was  undcr- 
tftken  to  rj^aS  been  rai^al  capital  to 


the  sum  actunlly  paid.  Kellt,  C.  B., 
in  refusing  to  permit  the  reduction,  said : 
*'  If  such  a  proceeding  were  permitted, 
the  shareholders*  liability  would  be  lim- 
ited not,  as  was  intended,  by  the  amount 
of  their  shares,  but  by  the  amount  of  the 
already  paid  up  portion  of  their  shares. 
Justice,  the  language  of  the  act  and  the 
intention  of  the  legisloture,  alike  forbid 
an  interpretation  which  would  lead  to 
such  a  result."  It  was  further  decided 
in  this  case,  that  if  a  new  company, 
formed  under  a  general  incorporation 
act,  could  not,  under  that  act,  reduce  its 
capital  stock,  an  old  one  coming  in  to 
share  the  benefits  of  such  act  could  not 
do  so. 

In  re  Ehbw  Vale  S.  L  ^  C.  Co.,  4 
Ch.  Div.  829,  arose  under  the  English 
Companies  Act  of  1867,  whicJi  empow- 
ered a  company  to  reduce  its  capital,  and 
required  the  reduction  to  be  confirmed  by 
order  of  court,  and  to  be  registered,  &c. 
The  nominal  copital  of  the  company  was 
divided  into  shares  of  32/.  each,  all  of 
which  were  subscribed  for.  On  all  the 
shares  ^except  a  few  which  were  paid  in 
full)  23/.  per  share  was  paid,  leaving  3/. 
per  Hhare  to  be  called  up.  The  capital 
having  been  partially  lost  through  the 
depreciation  of  the  property  which  repre- 
sented it,  the  company  desired  to  write 
off  the  loss,  and  for  that  purpose  pro- 
ceeded to  taice  steps  under  thecompani 
act  for  reducing  their  nominal  capital. 
They  accordingly  resolved  that  the  nomi- 
nal capital  should  be  reduced  to  a  speci- 
fied amount,  and  that  each  32/.  share 
should  be  reduced  to  23/.  by  the  extinc- 
tion of  9/.  per  share,  to  the  intent  that 
the  existing  liabitity  of  3/.  per  share  on 
all  the  shares  except  those  fully  paid, 
should  be  preserved,  that  is,  the  new 
shares  were  to  be  deemed  full  paid  to 
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the  extent  of  20/.,  leaying  the  3/.  still 
dae. 

The   application  was  refused   on   the 
ground    that,   as   the  nominal   liability 
of  the  stockholders,  namely  the  3/.  per 
share   unpaid  remained   still  due,  there 
was  in  fact  no  reduction  of  the  nominal 
capital.    Jksael,  M.  R.,8aid:  '*Now, 
first    of  all,  what  does  *  reduce  its  capi- 
tal'   (in   the   statute)    mean,    standing 
alone  f     I    should    think   it   meant   an 
actual  reduction.     This  is  not  an  actual 
reduction  because  the  capital  has  been 
lost.     It  is  merely  acknowledging  that  to 
be  lost  which  is  lost ;    9/.  per  share  is 
lost ;    S/.  per  share  remains  to  be  paid 
up,  and  the  company  wish  that  3/.  to  be 
still  called   up.     All  they   want  is   to 
write  off  9/.  per  share  as  loss.     That  is 
not  reduction  of  capital ;     part  of  the 
capital  has  gone  already ;    it  has  been 
reduced    by  a  very  unpleasant  process. 
It  requires  no  resolution  of  the  company 
to  do  that :"    In  re  Ebbw  Vale  S,  L  ^ 
C.  Co,,  4  Ch.  Div.  832. 

In Li  re  ftnanciaf  Corporation,  L.  K.,  2 
Cb.  714,  the  memorandum  of  association 
of  a  company  provided  that  the  capital 
should  be  3,000,000/.,  divided  into 
30,000  shares-  of  100/.  each,  **  subject 
to  be  increased  or  modified,"  and  the 
articles  gare  the  board  of  directors 
power  to  divide  the  shares  into  shares 
of  smaller  amount.  The  directors  exer- 
cised such  power,  and  converted  each 
100/.  share  into  five  20/.  shares.  Held^ 
that  such  conversion  was  unauthorized 
and  Toid,  as  not  being  authorized  by  the 
companies  act. 

It  is,  however,  sometimes  desirable 
that  the  capital  stock  of  a  corporation 
should  be  reduced.  Accordinftly*  pro- 
vision therefor  has  been  made  in  some 
states  by  statute.  Sec  New  York  Stat- 
ntes,  for  example  (chapter  264,  Laws 
1878,  N.  Y.),  providing  in  substance 
that  whenever  any  company  shall  desire 
to  call  a  meeting  for  '*  diminishing  the 
amount  of  its  capital  stock,  notice  shall 
be  published  and  served  ;  a  vote  of  two- 
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thirds  of  all  the  shares  of  stock  shall  be  ne- 
cessary ;  a  certificate  shall  be  made  and 
verified  showing(  1 )  ,the  amount  of  capital 
actually  paid  in ;  (2),  the  amount  of  debts 
and  liabilities  ;  (3),  the  amount  to  which 
the  capita]  stock  shall  be  diminished ; 
which  certificate  must  be  filed,  with  the 
approval  of  the  comptroller,  to  the  effect 
(1),  that  the  reduced  capital  is  enough 
for  the  corporate  purposes ;  (2),  that  it 
is  in  excess  of  all  debts  and  liabilities  of 
the  company,  exclusive  of  debts  secured 
by  mortgage,  and  (3),  that  the  actual 
market  value  of  the  stock  before  reduc- 
tion was  less  than  par.     It  will  bo  ob- 
served  that  the    objects   sought  to  bo 
obtained  by  this  enactment  were  the  pro- 
tection of  corporate  creditors  and  the  as- 
surance of  a  fund  sufficient  to  carry  out 
the  corporate  purposes,  and  that  it  per- 
mits a  reduction  where  either  it  was  origi- 
nally fixed  at  too  high  a  sum  or  has  become 
impaired,  so  that  the  nominal  exceeds 
the  actual  sum.     But  it  does  not  permit 
the  distribution  among  stockholders  of  a 
sum  equal  to  the  difference  between  the 
nominal  and  the  reduced  capital,  although 
if  that  sum  may  be  taken  out  and  yet  leave 
capital  of  the  company  unimpaired  and 
the  creditors  secm'c,  it  may  be  divided 
among  shareholders  as  a  surplus  entitled 
to  be  distributed  in  dividends.     Strong 
V.  Brooklyn  Cross  T.  /?</.  Co.,  93  N.  Y. 
426. 

And  a  statute  (Gren.  Stat.  N.  H.,  chap. 
354,  sect.  6)  which  authorizes  a  corpo- 
ration, at  any  meeting  called  for  the  pur- 
pose, to  reduce  its  capital  stock  and  the 
number  of  shares  therein,  does  not  em- 
power such  corporation  to  effect  such 
reduction  by  purchasing  shares  of  a  par- 
ticular  subscriber ;  unless  a  course  is 
adopted  which  will  work  exact  and  even 
justice  to  all  the  owners  of  stock,  the 
statute  is  inoperative  :  Currier  v.  Lelt- 
anon  Slate  Co.,  56  N.  U.  262  ;  see  also 
Gill  V,  Balis,  72  Mr>.  424  ;  Ckeflain  v. 
Republic  Life  Ins.  Co.,  86  111.  220;  see 
alKD  Pennsylvania  Statute  of  29tli  April 
1874,  8cct.  23,  P.  L.  83. 
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There  are  not  many  cases  bearing 
directly  on  the  decrease  of  corporate 
stock.  Bat  there  is  a  large  number 
iivhere  such  stock  has  been  increased, 
and  the  validity  of  the  proceeding  has 
been  passed  upon.  Incidentally,  some 
of  these  cases  discuss  reduction  of  capital 
stock.  And  it  is  well  settled  that  neither 
increase  nor  decrease  of  capital  stock  is 
within  the  power  of  the  company,  except 


where  authority  so  to  do  is  expressly  con- 
ferred. See  iV.  Y.  ^  N.  H.  Rd.  Co.  v. 
SdiuyUrf  S4  N.  Y.  30 ;  Knowlton  t. 
Congress^  etc.,  Co. ^  14  Blatch.  S64;  103 
U.  S.  49 ;  Railway  Co.  y.  Allerton, 
18  Id.  235  ;  Oldtoum  Rd.  Co.  v.  Veazie, 
39  Me.  571  ;  Spring  Co.  v.  Knowlton, 
103  U.  S.  49;  57  N.  Y.  518. 

AoBLBERT  Hamilton. 


Supreme  Court  of  Michigan. 

ATTORNEY-GENERAL  v.  BOARD  OF  COUNCILMEN  OF  THE 

CITY  OF  DETROIT. 

A  statute  providing  for  the  appointment  in  a  city  of  a  board  of  four  commissioners 
,to  take  charge  of  elections,  two  members  thereof  to  be  selected  from  each  of  the  two 
leading  political  parties  of  the  city,  such  board  to  appoint  registers  and  inspectors  of 
election  from  each  of  the  two  leading  political  parties  is  unconstitutional,  as  requiring 
an  unlawful  test  for  the  holding  of  a  public  office. 

Far^  representation  being  the  main  object  of  such  a  law,  the  court  cannot  treat  it 
as  not. essential  and  sustain  the  commission  by  allowing  the  selection  of  its  members 
without  STiich  a  test. 

The  creation  by  statute  of  a  board  of  commissioners  for  a  city,  having  control  of 
all  the  municipal  elections  and  the  appointment  of  election  officers,  is  unconstitu- 
tional, as  being  a  delegation  of  governmental  powers  and  in  violation  of  the  settled 
principle  that  all  officers  exercising  powers  of  government  and  control  over  municipal 
affairs  must  derive  their  power  and  office  either  from  the  people  directly  or  from  the 
agents  or  representatives  of  the  people. 

Application  for  mandamus. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J.-r-The  attorney-general  applies  for  a  mandamus  to 
compel  the  respondents  to  take  action  upon  certain  nominations 
^ade  by  the  mayor  of  Detroit  of  four  persons,  two  being  Repub- 
licans and  two  being  Democrats,  to  act  as  a  board  of  commissioners 
of  registration  and  of  election  for  the  city  of  Detroit.  Respondents 
refused  to  consider  the  nominations  because  they  regarded  the 
statute  which  provides  for  such  board  as  unconstitutional  and 
invalid.  To  an  order  to  ^how  cause  they  interpose  that  ground  of 
defence.  No  other  question  is  of  much  importance  in  the  case. 
The  necessity  of  an  immediate  decision,  in  order  to  allow  time  for 
tho  action  of  the  city  authorities  in  season  for  the  coming  election, 
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made  it  impossible  for  the  court  to  do  more  than  announce  its  deter- 
mination, on  rendering  judgment  in  favor  of  respondents,  as  any 
oral  statement  in  brief  form  of  the  grounds  of  their  action  would 
have  been  liable  to  some  misapprehension.  It  was  therefore  thought 
best  that  the  members  of  the  court  should  express  their  views  more 
formally  in  writing.  The  statute  in  question  purports  to  amend 
chapter  2  and  some  sections  of  chapter  3  of  the  charter  of  Detroit, 
as  revised  in  1883.  Chapter  2,  which  refers  to  the  registration  of 
voters,  is  entirely  superseded  by  the  present  act,  as  is  also  so  much 
of  chapter  3  as  provided  for  the  choice  of  inspectors  of  election. 
The  new  statute  undertakes  to  provide  a  board  of  commissioners  to 
appoint  ward  registers  and  inspectors,  who  are  to  perform  the 
duties  formerly  imposed  on  the  boards  made  up  of  aldermen  and 
their  appointees,  and  of  persons  elected  by  the  voters.  The  board 
thus  provided  for  is  required  to  be  composed  of  four  members  holding 
office  for  four  years,  the  first  board  being  appointed  for  one,  two,  three 
and  four  years  respectively,  so  that  one  vacancy  shall  be  filled  each 
year.  They  are  all  to  be  resident  electors  of  the  city,  and  two 
members  thereof  to  be  from  each  of  the  two  leading  political  parties 
of  the  said  city.  They  are  required,  two  weeks  before  the  time 
fixed  by  law  for  the  meeting  of  boards  of  registration  of  voters,  to 
appoint  two  qualified  electors  of  each  voting  district,  one  from  each 
of  the  two  leading  political  parties  of  the  said  city,  to  act  as  registers, 
and  form  a  district  board  of  registration.  The  various  district 
boards,  sitting  together,  are  to  constitute  a  city  board  of  registra- 
tion. The  board  of  commissioners  are  to  fill  any  district  vacancies 
by  persons  of  the  same  political  party  to  which  the  absentee  belongs. 
The  commissioners  arc  also  required  to  appoint  for  each  voting 
district  two  inspectors,  one  from  each  of  the  two  political  parties 
^'represented  in  the  common  council  of  said  city,"  the  electors 
choosing  a  third.  Vacancies  in  any  board  of  inspectors  are  to  be 
filled  by  viva  voce  vote  of  the  electors,  but  each  vacancy  must  be 
filled  by  a  person  of  the  same  political  party  as  the  absentee.  The 
commissioners  also  appoint  the  various  clerks  of  election,  but  have 
no  immediate  part  in  the  work  of  registration  by  action  or  super- 
vision. 

The  statute  makes  a  number  of  new  provisions  upon  the  subject 
of  registration  and  election,  which  were  more  or  less  discussed  on 
the  argument^  but  which  would  only  be  important  if  the  law  were 
not  held  to  be  entirely  invalid,  as  we  deem  ii  to  be.     These  several 
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provisions  will  not,  therefore,  be  dwelt  upon.  The  invalidity  of  the 
statute  was  chiefly  based  on  the  argument  upon  the  illegality  of 
creating  a  board  with  such  powers  as  those  conferred  by  the  statute, 
and  required  to  be  composed  of  equal  numbers  of  two  political  par- 
ties appointed  as  such  members,  and  ineligible  without  such  party 
connection.  Relator  insists  that  the  legislsture,  under  its  power  to 
pass  laws  to  preserve  the  purity  of  elections  and  guard  against 
abuses  of  the  elective  franchise,  has  discretionary  power  over  the 
methods,  and  that,  even  if  the  partisan  disqualification  is  improper, 
the  court  mav  treat  it  as  not  essential  and  sustain  the  commission 
by  allowing  the  selection  of  its  members  without  any  such  test. 
Neither  of  these  grounds  is  tenable,  in  our  view  of  the  constitution. 
In  order  to  appreciate  the  bearing  of  the  considerations  presented 
on  the  case,  it  will  be  necessary  to  make  some  reference  to  the 
general  elective  system  of  the  constitution  itself.  It  is  needless  to 
explain  that  under  that  system,  the  whole  scheme  of  government,  in 
every  department,  depends  upon  the  action  of  the  qualified  voters 
in  their  electoral  districts.  All  male  citizens  of  lawful  age,  and 
some  whose  United  States  citizenship  is  incomplete,  are  entitled 
after  a  certain  term  of  residence  to  vote  in  the  township  or  wards 
in  which  they  reside.  Every  vote,  for  any  purpose  whatever,  is 
required  to  be  cast  in  such  township  or  ward.  The  only  exception  is  in 
case  of  soldiers  in  the  field  during  the  war.  All  legislation  impos- 
ing restraint  or  conditions  upon  voting  must  conform  to  the  other 
clauses  and  provisions  of  the  constitution.  No  part  of  that  instru- 
ment can  be  allowed  to  override  or  destroy  any  other  part.  It  is 
also  well  settled  that  our  state  polity  recognises  and  perpetuates 
local  government  through  various  classes  of  municipal  bodies,  whose 
essential  character  must  be  respected,  as  fixed  by  usage  and  recog- 
nition when  the  constitution  was  adopted ;  and  any  legislation  for 
that  purpose  which  disregards  any  fundamental  and  essential  requi- 
sites of  such  bodies  has  always  been  regarded  as  invalid  and  uncon- 
stitutional. There  is  nothing  in  the  constitution  which  permits  the 
legislature,  under  the  desire  to  purify  elections,  to  impose  any  con- 
ditions which  will  destroy  or  seriously  impede  the  enjoyment  of  the 
elective  franchise.  And  as  the  right  of  voting  is  the  same  every- 
where, it  is  obvious  that  the  conditions  regulating  the  manner  of 
exercising  it  must  be  the  same  in  substance  everywhere.  The  ma- 
chinery of  the  government  differs  in  its  details  in  cities,  villages, 
and  townships,  and  of  course  in  methods  and  ofiicers  to  administer 
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the  election  laws.  But  it  cannot  be  lawful  to  create  substantial  or 
serious  differences  in  the  fundamental  rights  of  citizens  of  different 
localities  in  the  exercise  of  their  voting  franchises. 

It  is  also  a  most  important  principle  under  our  constitutional 
system  that  no  one  shall  be  affected  in  any  of  his  legal  and  political 
rights  by  reason  of  his  opinions  on  political  subjects  or  other  matters 
of  individual  conscience.  The  political  right  to  freedom  of  belief 
and  expression  is  asserted  in  the  most  distinct  way,  and  applies  to 
every  privilege  which  the  constitution  confers.  No  one  has  ever 
supposed  that  any  new  condition  could  be  added  to  those  which  the 
constitution  has  imposed  on  the  right  of  suffrage,  beyond  such  as  are 
nec^sary  to  guard  against  double  voting,  or  to  prevent  its  exercise 
by  those  who  are  not  legal  voters.  The  only  legitimate  object  of 
registration  laws  is  to  secure  a  correct  list  of  actually  qualified 
voters.  Any  attempt  to  inquire  into  the  sentiments  of  the  voters 
is  not  only  an  abuse,  but  one  which  it  is  the  chief  purpose  of  the 
ballot  system  to  prevent.  The  ballot  is  a  constitutional  method 
which  cannot  be  changed,  and  its  perpetuation  means  the  security 
to  vote  without  any  inquisition  into  the  voter's  opinion  of  men  or 
measures ;  and  it  would  be  entirely  meaningless  if  the  voter's 
choice  of  candidates  for  any  office  must  be  made  from  any  particular 
party  or  number  of  parties.  But  the  constitution  has  made  this 
more  specific  (although  this  was  hardly  necessary),  by  providing,  after 
giving  the  form  of  an  official  oath,  that  *•*•  no  other  oath,  declaration 
or  test  shall  be  required  as  a  qualification  for  any  office  or  public  trust." 

It  is  manifest  that  any  important  function  of  government  comes 
under  one  or  the  other  of  these  heads  of  "  office"  or  "  public  trust." 
The  board  of  registration  commissioners  consists  under  this  statute 
of  persons  holding  permanent  offices.  The  district  registrars, 
clerk  and  inspectors  perform  functions  connected  with  the  most  vital 
and  important  action  of  citizens  in  their  capacity  as  choosers  of  the* 
officers  of  government.  The  constitutional  rule  covers  them  all,  lit- 
erally as  well  as  impliedly. 

It  was  urged  on  the  argument  that  if  the  term  '*  test"  can  be 
held  applicable  to  inquiries  into  party  affiliation,  it  is  equally  appli- 
cable to  those  other  qualifications  often  required  for  public  service, 
such  as  education,  scientific  acquirements  in  surveyors  and  other 
specialists,  legal  knowledge  in  law  officers,  and  the  like.  But  this  is 
not  so.  Not  only  is  it  evident  from  the  other  provisions  in  this 
clause  that  all  the  exemptions  referred  to  are  such  as  would  be  appli- 
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cable  in  all  sorts  of  oflSces,  but  the  use  of  the  word  "  test"  is  espe- 
cially significant,  because  its  recognised  legal  meaning  in  our  con- 
stitution is  derived  from  the  English  test  acts,  all  of  which  related 
to  matters  of  opinion,  and  most  of  them  to  religious  opinion. 
Such  has  been  the  general  understanding  of  the  framers  of  consti- 
tutions. If  this  were  not  so,  and  if  the  power  of  the  legislature 
in  imposing  conditions  of  office  is  at  the  same  time  only  restrained 
by  express  clauses  applying  in  terms  to  oflScers  and  to  no  one  else, 
it  would  not  be  diflScult  for  any  dominant  party  controlling  the 
legislature  to  perpetuate  its  power  until  overthrown  by  revolution. 
But  such  discriminations  are  as  repugnant  to  the  rights  of  voters 
in  selecting  as  to  the  rights  of  those  chosen  in  assuming  ofiSce,  and 
this  clause  is  but  an  additional  assertion  of  a  principle  found  in 
other  parts  of  the  constitution,  expressed  or  clearly  implied.  In 
the  case  of  People  v.  Hurlhut^  24  Mich.  44,  it  was  not  disputed 
by  any  of  the  judges  who  referred  to  the  matter,  that  it  would  not 
be  lawful  to  confine  the  choice  of  officers  to  particular  parties, 
although  two  of  the  judges  thought  that  the  provision  in  that  par- 
ticular case  was  capable  of  being  eliminated  from  the  statute.  And 
it  is  claimed,  in  the  present  case,  that  the  present  law  is  declared 
and  intended  to  be  non-partisan,  and  that  the  board  may  be  chosen 
without  reference  to  this  restriction  of  party  membership. 

It  is  altogether  likely  that  the  framers  of  the  law  were  of  opinion 
that  the  evils  of  partisan  action,  and  the  temptation  to  carry  it  to 
abusive  extremes,  would  be  lessened  by  requiring  that  one  party 
should  not  monopolize  the  offices,  but  that  two  should  share  them. 
No  one  can  doubt  the  advantage  of  impartiality  in  public  action. 
But  parties,  however  powerful  and  unavoidable  they  may  be,  and 
however  inseparable  from  popular  government,  are  not  and  can  not 
be  recognised  as  having  any  legal  authority  as  such.  The  law  can 
not  regulate  or  fix  their  numbers,  or  compel  or  encourage  adhe- 
rence to  them.  Many  good  citizens  form  no  permanent  party  ties, 
and  when  elections  are  close,  the  effort  of  each  party  is  to  detach 
votes  from  the  friends  of  the  other.  Where  there  are  two  parties 
larger  than  any  other,  the  success  of  either  is  very  often  gained  by 
coalition  with  a  third  one.  In  local  matters  party  allegiance  is  not 
uncommonly  laid  aside  for  the  time  being,  so  that  it  cannot  be  said 
that  any  party  is  represented  in  the  election.  However  well  meant 
such  a  statute  as  that  before  us  may  be,  it  distinctly  makes  party 
adhesion  a  condition  of  office ;  and  not  only  so,  but  it  puts  all  but 
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the  two  &vored  parties  beyond  the  possibility  of  representation,  if 
the  law  is  obeyed. 

It  is  equally  clear  that  this  party  representation  is  the  essential 
purpose  of  the  law  and  that  the  other  changes  are  merely  sub- 
sidiary. There  are  some  changes  in  detail,  but  the  main  purpose 
can  not  be  mistaken.  The  partisan  qualifications  are  made  em- 
phatic in  regard  to  all  the  offices.  It  is  impossible  for  any  candid 
person  to  read  the  act  and  believe  that  the  real  legislative  design 
can  be  carried  out,  by  leaving  the  councilmen  and  mayor  at 
liberty  to  choose  commissioners  from  a  single  party,  or  for  the 
commissioners  to  appoint  registers  and  inspectors  without  distinc- 
tion of  party,  at  their  pleasure,  and  it  would  need  no  great  saga- 
city to  see  that  if  such  unlimited  power  were  vested  in  a  body 
made  np  as  this  body  might  then  be  constituted,  all  of  the  old 
evils  would  remain,  and  would  be  made  worse  by  the  absence  of 
any  responsibility  to  the  voters  of  the  precincts. 

In  my  judgment,  the  creation  of  a  board  with  such  powers  as 
are  given  to  this  board  is  quite  as  serious  an  infringement  of  the 
constitution  as  the  partisan  clauses,  and  much  more  dangerous. 
This  board  is  made  by  the  statute  the  repositary  of  some  of  the 
most  important  powers  of  government.  It  has  the  entire  control, 
directly  or  indirectly,  of  the  elections  on  which  all  the  departments 
of  government  depend.  It  has  the  appointment  of  officers  who  can 
deprive  any  man  of  his  vote  at  any  election,  if  they  see  fit  to  do  so, 
without  any  adequate  means  of  redress  to  save  it.  While  it  is 
unavoidable  that  a  voter's  rights  at  election  must,  in  case  of  dis- 
pute, be  disposed  of  summarily,  it  is  all  the  more  necessary  that 
the  tribunal  which  decides  on  so  sacred  a  right  should  be  made  up 
in  harmony  with  representative  and  popular  institutions. 

While  boards  are  not  uncommonly  created  for  the  more  conven- 
ient management  of  the  business  interests  of  the  municipalities,  it 
is  a  principle  universally  settled  in  our  system  that  all  officers  and 
functionaries  exercising  power  of  government  and  control  over 
political  action  must  derive  their  power  and  office  either  from  the 
people  directly,  or  from  the  agents  or  representatives  of  the  people. 
The  officers  of  towns  and  cities  have  always  been  so  created.  The 
discretion  of  a  political  body  or  functionary  can  not  be  delegated 
and  sub-delegated  indefinitely.  Here  the  choice  of  ward  officers  is 
made,  not  by  the  people  of  the  ward,  nor  by  the  chosen  officers  of 
the  city,  but  by  persons  who  are  themselves  appointees  of  a  part 
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of  the  city  government.  No  doubt  there  are  many  ministerial 
powers  which  can  be  deputized.  But  a  governing  body  cannot 
deputize  others  to  perform  the  governing  functions,  and  the  legis- 
lature cannot  authorize  it  to  do  so  without  destroying  the  character 
of  the  corporation  which  is  required  to  be  preserved.  It  has 
always  been  held  in  this  state  that  the  municipalities  which  can  be 
created  by  our  legislature  must  be  such  in  substantial  character  as 
they  have  been  heretofore  known.  Up  to  this  time,  and  ever  since 
elections  were  first  held  in  Michigan,  they  have  been  not  only 
localized  in  some  municipal  division,  but  regarded  as  municipal 
action,  and  supervised  and  managed  by  municipal  officers,  either 
directly  elected,  or  else  appointed  by  those  who  have  been  elected 
Such  a  board  as  this,  which  is  in  no  sense  a  mere  agency  of  the 
city,  is  foreign  to  our  system.  Jf  it  can  be  created*  in  a  city,  it 
can  just  as  well  be  created  in  a  county,  or  for  the  state.  When  the 
election  ceases  to  be  a  municipal  procedure,  the  whole  foundation 
of  municipal  government  drops  out.  And  a  municipality  which  is 
not  managed  by  its  own  officers  is  not  such  a  one  as  our  constitu- 
tion recognises. 

As  the  defects  which  have  led  to  a  refusal  of  a  mandamus  in  this 
case  invalidate  the  whole  law,  there  is  no  occasion  to  consider  any- 
thing else.     In  my  opinion  either  of  them  is  fatal. 

Champlin  and  Sherwood,  JJ.,  concurred. 

Morse,  C.  J. — The  ostensible  primary  object  of  the  law  under 
consideration  was  to  preserve  the  purity  of  elections  and  throw 
additional  safeguards  around  the  ballot-box.  Such  a  law  should  be 
sustained,  unless  in  plain  violation  of  the  letter  or  spirit  of  the 
constitution.  Every  good  citizen,  regardless  of  political  belief  or 
party  action,  ought  to  and  does  desire  that  the  right  of  suffrage 
shall  be  amply  protected  against  hindrance  or  obstruction  to  the 
legal  voter,  as  well  as  against  the  fraudulent  exercise  of  the  elective 
franchise.  The  security  and  permanencj'  of  good  government  also 
depend  upon  it.  We  can  take  judicial  knowledge,  I  think,  that  politi- 
cal corruption  exists,  and  that  there  has  been,  and  is  liable  to  be,  a 
dishonest  depositing  and  an  unfair  counting  of  ballots.  There  is 
no  doubt  but  legislation  is  needed  to  protect  and  purify  the  exercise 
of  this,  one  of  the  highest  privileges  of  the  citizen.  The  constitu- 
tionality of  this  act,  which  is  in  the  form  of  an  amendment  to  the 
charter  of  the  city  of  Detroit,  was  attacked  upon  the  argument  in 
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this  court  upon  four  grounds,  namely :  (1)  That  it  is  in  conflict 
with  the  provision  of  the  constitution  that  '*  no  law  shall  embrace 
more  than  one  object,  which  shall  be  expressed  in  its  title.  (2) 
That  it  violates  another  provision  of  the  constitution,  to  wit:  ^^  No 
law  shall  be  revised  or  altered  or  amended  by  reference  to  its  title 
only ;  but  the  act  revised,  and  the  section  or  sections  of  the  act 
altered  or  amended,  shall  be  re-enacted  and  published  at  length." 
(3)  The  form  of  registration  prescribed  is  not  in  harmony  with  the 
constitutional  qualifications  of  electors  in  this  state.  (4)  The  act 
is  wholly  void  because  of  the  political  tests  or  qualifications  of  the 
registration  and  inspection  of  officers. 

I  am  not  satisfied  that  the  two  first  objections  are  tenable. 

As  to  the  third  objeotion,  while  I  believe  the  form  prescribed  not 
applicable  to  our  election  laws,  and  one  that  would  do  more  harm 
than  good,  creating  confhsion  instead  of  certainty,  and  having  a 
tendency  to  hamper  and  perhaps  to  prevent  the  exercise  of  the 
elective  privilege  by  the  legal  voter  in  certain  cases,  and  therefore 
unconstitutional,  yet,  under  the  rule  uniformly  applied  to  statutes, 
it  would  not  defeat  the  operation  of  the  remainder  of  the  law,  as  I 
regard  the  form  of  registration  rather  as  an  incident  to,  than  as  the 
main  principle  of,  the  act. 

The  fourth  objection  to  the  law,  it  seems  to  me  is  fatal.  The  act 
provides,  in  substance,  that  the  board  of  councilmen  of  the  city, 
upon  the  nomination  of  the  mayor,  shall  appoint  a  board  of  commis- 
sioners of  registration  and  election  in  and  for  the  city  of  Detroit, 
who  shall  consist  of  four  resident  electors,  and  whose  term  of  office 
shall  be  four  years.  This  board  of  commissioners  have  placed 
wholly  in  their  hands  the  appointment  of  the  district  boards  of  reg- 
istration in  every  voting  precinct  in  the  city.  They  have  also  the 
absolute  power  of  appointment  of  two  of  the  three  election  inspectors 
in  every  voting  district,  leaving  the  electors  the  poor  privilege  of 
choosing  the  other  upon  the  opening  of  the  polls.  Besides  defining 
the  powers  of  said  boards  of  commissioners,  registration  and  elec- 
tion inspectors,  the  law  prescribes  the  following  qualifications  of 
these  officers,  as  follows:  ^^Ist.  Said  board"  (of  commissioners) 
^*  shall  be  strictly  non-partisan  in  character,  two  members  thereof 
to  be  from  each  of  the  two  leading  political  parties  in  said  city. 
2d.  One  of  said  registrars  "  (district  board  of  registration)  "  to  be 
from  each  of  the  two  leading  political  parties  in  said  city.  8d.  One 
inspector  "  (of  elections)  ^^  so  appointed,  to  be  from  each  of  the 

You  XXXIV.- 
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two  political  parties  represented  in  the  common  council  of  said 
city/' 

The  law  also  provides  that  if  any  vacancy  shall  occur  in  the  dis- 
trict registrars  or  election  inspectors,  such  vacancy  shall  be  filled 
from  the  same  political  party  to  which  the  absentee  belongs.  Sect. 
1,  art.  7,  of  our  Constitution,  prescribes  the  qualifications  of  elec- 
tors. It  contains  no  provision  for  a  registration  law;  and  such  a 
law  can  only  be  sustained  and  upheld  under  sect.  1,  art.  7,  of  that 
instrument,  which  authorizes  the  legislature  to  pass  laws  ^'  to  pre- 
serve the  purity  of  elections  and  guard  against  abuses  of  the  elective 
franchise.*'  The  legislature  is  utterly  powerless  to  pass  any  act  to 
hinder  or  abridge,  in  the  exercise  of  the  electoral  right,  any  person 
who  is  an  elector  under  the  constitution,  except  the  manifest  intent 
and  operation  of  the  law  be  to  protect  the  legal  voters  from  fraud 
and  abuse  of  the  elective  franchise.  If  a  registration  law,  therefore, 
is  constitutional,  it  must  be  so  drawn  as  by  its  terms  to  proscribe 
no  man  because  of  his  political  belief;  and  the  officers  whose  duty 
it  is  to  operate  the  machinery  of  registration  and  election,  who  sit 
in  judgment  upon  the  right  of  citizens  to  vote,  cannot  by  law  be 
restricted  to  any  or  two  political  parties. 

We  must  take  judicial  knowledge  of  the  current  undisputed 
history  of  our  state  and  country,  and  act  upon  the  assumption  and 
the  fact  that  there  are  to-day,  at  least,  in  the  state  of  Michigan 
and  in  the  city  of  Detroit,  four  political  parties,  to  wit :  Repub- 
lican, Democratic,  National  or  Greenback,  and  Union  or  Prohibi- 
tion. To  confine  the  registration  and  election  boards  to  men  com- 
posed wholly  of  any  one,  two  or  three  of  these  parties,  would  be  a 
plain  violation  of  the  spirit  of  our  constitution,  and  have  a  tendency 
to  hamper  and  abridge  the  elective  rights  of  those  belonging  to  the 
political  party  or  parties  who,  by  law,  would  not  and  could  not  have 
any  representation  upon  such  boards.  But  such  a  law  is  also  in 
direct  conflict  with  the  plain  letter  of  the  constitution.  Sect.  1, 
art.  18,  of  that  instrument,  after  prescribing  the  form  of  the  oflScial 
oath  of  the  members  of  the  legislature,  and  all  officers,  executive 
and  judicial,  concludes  as  follows :  "  And  no  other  oath,  declara- 
tion or  test,  shall  be  required  as  a  qualification  for  any  office  or 
public  trust." 

In  my  opinion  there  can  be  no  doubt  but  this  law  subjects  the 
officers  of  registration  and  election  in  Detroit  to  a  political  test.  If 
the  two  leading  parties  in  that  city  be  Democratic  and  Republican, 
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then  any  citizen  who  cannot,  by  reason  of  his  political  conscience, 
ally  himself  with  one  or  the  other  of  these  parties,  is  debarred 
by  law  of  the  right  of  holding  one  of  these  ofBces.  If  the 
National  and  Prohibition  parties  should  be  the  two  leading  ones, 
then  the  Republican  or  Democrat  would  be  ostracised.  There  can 
be  in  a  true  republican  government  no  political  or  religious  test  in 
holding  office,  the  political  and  religious  liberty  of  the  citizen  being 
at  the  foundation  of  republican  institutions.  If  this  law  had  pro- 
vided in  express  terms  that  these  various  boards  should  be  equally 
divided  between  Democrats  and  Republicans,  its  repugnance  to  the 
constitution  would  be  plainly  apparent  to  all.  As  it  is,  it  accom- 
plishes by  indirect  language  the  same  result. 

The  opinion  of  Chief  Justice  Campbell  in  People  v.  Surlbut^  24 
Mich.  90-92,  correctly  applies  the  principle  that  no  person  can  be 
prevented  from  holding  office  because  of  his  political  opinions. 

Suppose  the  legislature  should  enact  a  law  that  the  school  officers 
of  any  city  or  village  in  this  state  should  be  selected  equally  from 
the  members  of  the  two  leading  churches  therein,  making  a  reli- 
gious test,  would  anyone  argue  for  a  moment  that  such  an  act  was 
constitutional?  And  certainly  the  right  of  the  citizen  to  his  polit- 
ical opinions  is  and  should  be  as  zealously  guarded  as  his  right  to 
his  religious  belief. 

It  is  urged  that  the  political  proscription  in  this  law  is  less  than 
actually  takes  place  without  it ;  that  those  having  the  appointing 
power  of  registrars  and  inspectors  under  the  old  law  do,  in  Detroit, 
as  a  matter  of  fact,  appoint  all  these  officers  from  one  party  instead 
of  two,  thus  precluding  still  more  citizens  from  these  places.  In 
answer  it  can  be  said  that  this  is  an  abuse  of  power  not  sanctioned 
by  the  law,  but  permitted,  if  at  all,  by  its  silence,  while  this  act 
before  us  puts  the  seal  and  stamp  of  approval  upon  the  very  abuse 
it  seeks  to  cure,  and  makes  it  a  requisite  for  these  officers  to  be  par- 
tisans of  a  certain  name  or  designation  ;  thus  making  this .  evil  of 
partisan  appointment  a  permanent  feature  of  our  state  polity.  For 
if  the  legislature  has  power  to  require  that  these  offices  shall  be 
filled  by  members  of  two  parties  only,  it  is  competent  to  pass  a  law 
that  they  shall  be  holden  only  by  the  members  of  the  leading  party  ; 
and  a  partisan  inajority  in  the  legislature  might  fix  the  political 
belief  of  every  municipal  officer  in  the  state,  taking  from  the  people 
of  the  locality  the  right  to  have  a  government  of  a  different  political 
color  than  the  legislature.     The  remedy  is  worse  than  the  disease. 
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It  is  not  only  political  oppression,  but  a  deprivation  of  a  local  self- 
government. 

Suppose  that  in  one  or  more  election  districts  in  the  city  of  De- 
troit, the  Nationals  and  Prohibitionists  combined  were  numerically 
stronger  than  the  united  Kepublicans  and  Democrats,  though  a 
minority  in  the  whole  city.  Then,  in  these  days  of  party  coalition, 
it  might  be  possible  for  the  Democrats  and  Republicans,  controlling 
the  boards  of  registration  and  election  in  the  city,  and  in  these 
wards  and  districts,  to  combine  against  the  other  two  parties  in  such 
districts.  In  such  a  case  there  would  be  naturally  the  same  incen- 
tive to  and  opportunity  for  frauds  and  abuses  as  if  all  the  registrars 
and  inspectors  belonged  to  one  party ;  and  it  is  therefore  doubtful 
if  the  present  law  would  in  all  cases  have  the  effect  desired. 

Suppose,  further,  the  two  leading  parties  in  Detroit  to  be,  as  they 
actually  are  Democratic  and  Republican.  The  plurality  of  these 
dominant  parties  over  the  third  party  might  be  so  small  and  trifling 
in  the  entire  city  that  in  two- thirds  or  even  three-quarters  of  the 
wards  in  the  city  the  third  party  might  have  a  plurality  of  votes 
over  either,  and  yet  have  no  representation  except  one  inspector 
upon  any  of  these  boards,  and  therefore  liable  to  the  same  evils  that 
we  now  deplore. 

Again,  the  inspectors  must  be  of  the  same  political  shade  as  the 
two  leading  parties  in  the  common  council ;  and  it  would  not  be  an 
unusual  thing  to  have  the  leading  parties  in  the  city  not  the  same 
as  the  leading  parties  in  the  common  council. 

The  argument  might  be  elaborated  further,  but  it  is  useless.  In 
any  way  we  turn  this  law,  and  apply  it  to  the  common  every-day 
occurrences  in  political  life  and  action  at  our  elections,  the  more 
clearly  does  it  appear  that  this  act  can  have  no  other  effect  than  a 
disfranchisement  of  a  large  body  of  the  people  from  holding  these 
offices,  simply,  because  they  are  politically  for  the  time  being  in  the 
minority  in  the  whole  city.  And  it  should  be  remembered  that  all 
are  liable  to  bear  its  ostracism.  The  changes  and  fluctuations  in 
votes  constantly  going  on,  often  places  the  majority  at  the  last  elec- 
tion in  the  minority  at  the  next,  and  they  who  wield  the  club  of 
power  under  this  law  to-day  may  feel  themselves  its  weight  to- 
morrow. 

I  fully  agree  in  the  views  so  ably  expressed  by  Justice  Camp- 
bell in  the  leading  opinion  filed  in  this  case.  The  nearer  the 
officers  are  to  the  people  over  whom  they  have  control  the  more 
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easily  and  readily  are  reached  the  evils  that  result  from  political 
corruption,  and  the  more  speedy  and  certain  the  cure.  The  form 
of  our  state  government  presupposes  that  the  people  of  each  locality* 
each  municipal  district  or  political  unit,  are  intelligent  and  virtuous 
enough  to  be  fully  capable  of  self-government,  and  the  idea  that  the 
further  removed  the  election  officers  are  from  the  people,  the  less  we 
encourage  fraud  and  the  more  nearly  we  attain  virtue  at  the  ballot- 
box,  is  not  in  harmony  with  the  theory  and  spirit  of  our  institutions. 
It  matters  not  what  legislation  has  heretofore  been  adopted  in  the 
same  road  with  this  law ;  it  is  our  duty  to  deal  with  the  encroach- 
ment brought  before  us  and  to  remove  it. 
The  writ  of  mandamus  must  be  denied. 


The  principal  case  is  one  of  general 
importance.  We  have  been  able  to 
find  only  two  other  cases  directly  bearing 
apon  the  point  involved,  viz.,  the  case 
of  Baitimore  v.  State,  15  Md.  464,  and 
the  case  of  The  People  v.  JIurlbut,  24 
Mich.  44,  referred  to  in  the  principal 
case.  The  principle  involved,  however, 
seems  very  clear.  The  general  doctrine 
is  thas  stated  by  Jadge  Coolet,  in  his 
work  on  Constitntional  Limitations : 
'*  A  statute  would  not  bo  constitutional 
which  should  proscribe  a  class  or  party 
for  opinion's  sake,  or  which  should  select 
particular  individuals  from  a  class  or 
locality,  and  subject  them  to  peculiar 
rules,  or  impose  upon  them  special  obli- 
gations or  burdens  from  which  others  in 
the  same  locality  are  exempt."  In  il- 
lustration of  the  first  clause  of  the  above 
quotation,  the  case  of  Baltfmorey.  State, 
mtpra,  is  cited.  That  case  is  an  interest- 
ing ooe.  The  Constitution  of  Maryland, 
then  in  force,  contained  the  following 
provision  :  **  That  no  other  test  or  qual- 
ification ought  to  be  required  on  admis- 
sirm  to  any  office  of  trust  or  profit, 
than  such  oath  of  ofiice  as  may  be 
prescribed  by  the  constitution,  or  by  the 
laws  of  the  state,  and  a  declaration  of 
belief  in  the  Christian  religion  ;  and  if 
the  party  shall  profess  to  lie  a  Jew,  the 
declaration  shall  be  of  his  belief  in  a 


future   state    of   rewards   and   punish- 
ments."   Declaration  of  Bights,  art.  34* 

By  the  6th  section  of  the  Metropolitan 
Police  Law  of  Baltimore  (1859),  it  was 
provided,  that  **  no  Black  Republican, 
or  indorser  or  supporter  of  the  Helper 
Book  shall  be  appointed  to  any  office' ' 
under  the  Police  Board  by  it  established. 
The  objection  to  this  cltiuse  as  being 
unconstitutional  was  thus  summarily  dis- 
posed of  by  the  court :  **  That  portion  of 
the  sixth  section  which  relates  to  Black 
Republicans,  &c.,  is  obnoxious  to  the 
objection  urged  against  it,  if  we  are  to 
consider  that  class  of  persons  as  pro- 
scribed on  account  of  their  political  or 
religious  opinions."  The  court  then 
very  disingenuously  evaded  the  question 
by  saying :  *<  But  we  cannot  understand 
officially  who  are  meant  to  be  affected 
by  the  proviso,  and  therefore  cannot  ex- 
press a  judicial  opinion  on  the  question  ;" 
a  conclusion  which  Judge  Coolet  very 
justly  criticises  as  follows  : 

'*  This  does  not  seem  to  be  a  very  sat- 
isfactory disposition  of  so  grave  a  consti- 
tutional objection  to  a  legislative  act. 
That  courts  may  take  judicial  notice  of 
the  fact  that  the  electors  of  the  countrv 

• 

are  divided  into  parties  with  well-known 
designations,  cannot  be  doubted  ;  and 
when  one  of  these  i"*  proscribed  by  a  name 
familiarly  applied  to  it  by  its  opponents. 
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the  inference  that  it  is  done  because  of 
political  opinion  seems  too  conclusive  to 
need  further  support  than  that  which  is 
found  in  the  act  itself.  And  we  know 
no  reason  why  courts  should  decline 
to  take  notice  of  those  facts  of  general 
notoriety,  which,  like  the  names  of  polit- 
ical parties,  are  a  part  of  the  public 
history  of  the  times." 

The  case  of  The  People  v.  Hurlbut,  has 
a  more  direct  bearing  upon  the  point  in 
question.  Among  several  other  import- 
ant constitutional  questions,  the  question 
involved  in  the  principal  caso  came  up 
for  consideration,  and  was  discussed  by 
the  several  members  of  the  court ;  the 
case,  however,  was  decided  upon  other 
grounds. 

Christiakoy,  J.,  while  seeming  to 
favor  the  constitutionality  of  the  clause 
in  question,  thought  the  decision  of  it  un- 
necessary in  that  case.  Campbbll,  C. 
J.,  expressed  a  clear  and  forcible  opin- 
ion against  its  constitutionality. 

CooLET,  J.,  with  reference  to  this 
point,  among  other  things,  said  (page 
94)  :  "  Nor  can  the  whole  act  be  void 
because  of  the  provision  that  the  appoint- 
ees under  it  shall  be  members  of  two 
certain  political  parties.  That  provision, 
so  far  as  it  was  designed  to  control  ap- 
pointments for  the  future,  is  simply  nu- 
gatory, because  the  legislature  on  general 
principles  have  no  power  to  make  party 
affiliations  a  qualification  for  office.  But 
so  far  as  the  provision  can  be  regarded 
as  a  declaration  that  the  appointees 
named  have  been  selected  because  they 
sustained  the  specified  party  relations, 
we  need   only  say  that  when  a  right 


of  choice  exists,  an  election  cannot  be 
held  void  because  of  the  reasons  assigned 
for  the  choice  made.  ♦  «  ♦  All  that  the 
law  can  do  is  to  allow  freedom  of  selec 
tion  by  proscribing  nobody,  and  to  confer 
the  power  of  choice  upon  the  persons 
or  body  most  likely  to  be  governed  by 
coiTect  motives  ;  and  the  choice  thus  made 
must  be  conclusively  presumed  to  have 
been  made  upon  the  proper  grounds.*' 

From  what  has  been  above  quoted,  it 
will  be  seen  that  upon  the  question  as  to 
the  right  of  the  legislature  to  prescribe  the 
political  tests  in  question,  the  majority  of 
the  court  who  rendered  opinions  in  the 
case  were  in  harmony,  the  divergence  of 
opinion  taking  place  upon  the  question  as 
to  the  eflfcct  of  this  clause  upon  the  rest 
of  the  act. 

As  to  the  main  question  in  the  prin- 
cipal case,  viz.,  whether  the  proposed 
test  is  unconstitutional  or  not,  we  do  not 
sec  how  there  can  well  be  any  difference 
of  opinion.  The  decision  upon  this  ques- 
tion seems  clearly  correct ;  and  to  us  it 
seems  equally  clear  that  tliis  party  repre- 
sentation is  the  essential  purpose  of  the 
act,  and  that  the  whole  act  must  stand  or 
fall  with  the  clause.  This,  however,  in- 
volves another  question  which  we  do  not 
propose  discussing  at  this  time.  The 
principles  governing  the  question  are  clear 
and  well  settled,  and  we  shall  content 
ourselves  by  a  simple  reference  to  Judge 
Coolet's  great  work  on  Constitutional 
Limitations,  where  the  subject  will  be 
found  fully  discussed. 

Marshall  D.  Ewell. 

Chicago. 
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Supreme  Court  of  United  States. 
NORRINOTON  v,  WRIGHT  et  al.» 

Under  a  contract  to  deliver  5000  tons  of  iron  rails  at  a  specified  price  per  ton, 
to  be  shipped  at  the  rate  of  about  1000  tons  per  month,  settlement  cash  on  presen- 
tation of  bills,  the  seller's  failure  to  ship  the  required  quantity  in  the  first  month 
gives  the  bnjer  the  right  to  rescind  the  whole  contract. 

Such  a  contract  is  an  entire  contract,  and  the  subsidiary  provisions  as  to  shipping 
in  different  months,  and  as  to  paying  for  each  shipment  on  delivery,  do  not  so  split 
up  the  contract  that  a  seller  in  default  as  to  one  delivery  can  insist  upon  the  accept-J 
ance  of  the  subsequent  deliveries. 

The  English  cases  reviewed  and  the  weight  of  authority  held  to  be  in  favor  of  the 
rule  laid  down  in  Hoare  v.  Rennie^  5  H.  &  N.  19. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsjivania. 

This  was  an  action  of  assumpsit  brought  by  Arthur  Norrington, 
a  citizen  of  Great  Britain,  trading  under  the  name  of  A.  Norring- 
on  &  Co.,  against  James  A.  Wright  and  others,  citizens  of  Penn- 
sylvania, trading  under  the  name  of  Peter  Wright  &  Sons,  upon 
the  following  contract : 

"  Philadelphia,  January  19th  1880.  Sold  to  Messrs.  Peter  Wright 
&  Sons,  for  account  of  A.  Norrington  &  Co.,  London,  five  thousand 
(5000)  tons  old  T  iron  rails,  for  shipment  from  a  European  port  or 
ports,  at  the  rate  of  about  one  thousand  (1000)  tons  per  month,  be- 
ginning February  1880,  but  whole  contract  to  be  shipped  before 
August  1st  1880,  at  forty-five  dollars  (?45.00)  per  ton  of  2240 
lbs.  custom  house  weight,  ex  ship  Philadelphia.  Settlement  cash 
on  presentation  of  bills  accompanied  by  custom-house  certificate  of 
weight.  Sellers  to  notify  buyers  of  shipments,  with  vessel's  names, 
as  soon  as  known  by  them.  Sellers  not  to  be  compelled  to  replace 
any  parcel  lost  after  shipment.  Sellers,  when  possible,  to  secure 
to  buyers  right  to  name  discharging  berth  of  vessels  at  Philadel- 
phia. Edward  J.  Ettinq, 

Metal  Broker." 

The  declaration  contained  three  counts.  The  first  count  alleged 
the  contract  to  have  been  for  the  sale  of  about  5000  tons  of  T  iron 
rails,  to  be  shipped  at  the  rate  of  about  1000  tons  a  month,  begin- 

'  See  the  note  to  the  opinion  of  the  court  below  in  this  case,  21  Am.  L.  Rep;. 
(N.  8.)  29S  ;  and  see  also  the  recent  case  of  Blackburn  t.  Reilly^  Court  of  Errors 
and  Appeals  of  New  Jersey,  infra  59. 
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ning  in  February,  and  ending  in  July  1880.  The  second  count 
set  forth  the  contract  verbatim,  E%ph  of  these  two  counts  alleged 
that  the  plaintiffs,  in  February,  March,  April,  May,  June  and  July, 
shipped  the  goods  at  the  rate  of  about  1000  tons  a  month,  and 
notiGed  the  shipments  to  the  defendants ;  and  further  alleged  the 
due  arrival  of  the  goods  at  Philadelphia,  the  plaintiff's  readiness  to 
deliver  the  goods  and  bills  thereof,  with  custom-house  certificates 
of  weight,  according  to  the  contract,  and  the  defendant's  refusal  to 
aocept  them.  The  third  count  differed  from  the  second  only  in 
averring  that  400  tons  were  shipped  by  the  plaintiff  in  February 
and  accepted  by  the  defendants,  and  that  the  rest  was  shipped  by 
the  plaintiff  at  the  rate  of  about  1000  tons  a  month  in  March,  April, 
May,  June  and  July.  The  defendants  pleaded  non  msumpriL.  The 
material  facts  proved  at  the  trial  were  as  follows : 

The  plaintiff  shipped  from  various  European  ports  400  tons  by 
one  vessel  in  the  latter  part  of  February,  885  tons  by  two  vessels 
in  March,  1571  tons  by  five  vessels  in  April,  850  tons  by  three 
vessels  in  May,  1000  tons  by  two  vessels  in  June,  and  300  tons  by 
one  vessel  in  July,  and  notified  to  the  defendants  each  shipment. 

The  defendants  received  and  paid  for  the  February  shipment 
upon  its  arrival  in  March,  and  in  April  gave  directions  at  what 
wharves  the  March  shipments  should  be  discharged  on  their  arrival; 
but  on  May  14th,  about  the  time  of  the  arrival  of  the  March  ship- 
ments, and  having  been  then  for  the  first  time  informed  of  the 
amounts  shipped  in  February,  March  and  April,  gave  Etting  writ- 
ten notice  that  tliey  should  decline  to  accept  the  shipments  made  in 
March  and  April,  because  none  of  them  were  in  accordance  with  the 
contract ;  and  in  answer  to  a  letter  from  him  of  May  16th,  wrote 
him  on  May  17th  as  follows :  "  We  are  advised  that  what  has  oc- 
curred does  not  amount  to  an  acceptance  of  the  iron  under  the 
circumstances  and  the  terms  of  the  contract.     You  had  a  right  to 
deliver  in  parcels,  and  we  had  a  right  to  expect  the  stipulated  quan- 
tity would  be  delivered  until  the  time  was  up  in  which   that  was 
possible.     Both  delivering  and  receiving  were  thus  far  conditional 
on  there  being  thereafter  a  complete  delivery  in  due  time  and  of  the 
stipulated  article.     On  the  assumption  that  this  time  had  arrived, 
and  that  you  had  ascertained  that  you  did  not  intend  to,  or  could 
not,  make  any  further  deliveries  for  the  February  and  March  ship- 
ments, we  gave  you  the  notice  that  we  declined  accepting  those 
deliveries.     As  to  April,  it  is  too  plain,  we  suppose,  to  require  any 
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remark.  If  we  are  mistaken  as  to  our  obligation  for  the  February 
and  March  shipments,  of  course  we  must  abide  the  consequences ; 
bat  if  we  are  right,  you  have  not  performed  your  contract,  as  you 
certainly  have  not  for  the  April  shipments.  There  is  then  the  very 
serious  and  much  debated  question,  as  we  are  advised,  whether  the 
failure  to  make  the  stipulated  shipments  in  February  or  March  has 
absolved  us  from  the  contract.  If  it  does,  we  of  course  will  avail 
ourselves  of  this  advantage.'* 

On  May  18th,  Etting  wrote  to  the  defendants,  insistiog  on  their 
liability  for  both  past  and  future  shipments,  and  saying,  among 
other  things :  ^^  In  respect  to  the  objection  that  there  had  not  been 
a  complete  delivery  in  due  time  of  the  stipulated  article,  I  beg  to 
call  year  attention  to  the  fact  that  while  the  contract  is  for  5000 
tons,  it  expressly  stipulates  that  deliveries  may  be  made  during  six 
moDths,  and  that  they  are  only  to  be  at  the  rate  of  about  1000  tons 
per  month."     ^*  As  to  April,  while  it  seems  to  me  too  plain  to 
require  any  remark,  I  do  not  see  how  it  can  seem  so  to  you,  unless 
yoa  intend  to  accept  the  rails.     If  you  object  to  taking  all  three 
shipments  made  in  that  month,  I  shall  feel  authorized  to  deliver  only 
two  of  the  cargoes,  or  for  that  matter,  to  make  the  delivery  of  pre- 
<dsely  1000  tons.    But  I  think  I  am  entitled  to  know  definitely 
from  you  whether  you  intend  to  reject  the  April  shipments,  and  if 
80,  upon  what  ground,  and  also  whether  you  are  decided  to  reject 
the  remaining  shipments  under  the  contract.     You  say  in  your  last 
paragraph  that  you  shall  avail  yourselves  of  the  advantage,  if  you 
are  absolved  from  the  contract,  but  as  you  seem  to  be  in  doubt  whe- 
ther you  can  set  up  that  claim  or  not,  I  should  like  to  know  defi- 
nitely what  is  your  intention." 

On  May  19th,  the  defendants  replied  :  "  We  do  not  read  the  con- 
tract as  you  do.  We  read  it  as  stipulating  for  monthly  shipments 
of  about  1000  tons,  beginning  in  February,  and  that  the  six  months* 
datfse  is  to  secure  the  completion  of  whatever  had  fallen  short  in 
the  five  months.  As  to  the  meaning  of  '  about,'  it  is  settled  as  well 
•«8iich  a  thing  can  be,  and  certainly  neither  the  February,  March^ 
^f  April  shipments  are  within  the  limits.**  *'  As  to  the  proposal  to 
^  the  notices  for  April  shipments,  we  do  not  think  you  can  do 
^^*  The  notice  of  the  shipments,  as  soon  as  known,  you  were 
*^nnd  to  give,  and  cannot  afterward  vary  it  if  they  do  not  conform 
^  the  contract.  Our  right  to  be  notified  immediately  that  the  ship- 
ments were  known  is  as  material  a  provision  as  any  other,  nor  can 

Vou  rcnv.— 7 
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it  be  changed  now  in  order  to  make  that  a  performance  which  was 
no  performance  within  the  time  required/'  ''You  ask  us  to  deter- 
mine whether  we  will  or  will  not  object  to  receive  further  shipments 
because  of  past  defaults.  We  tell  you  we  will  if  we  are  entitled  to 
do  so.  We  do  not  think  you  have  the  right  to  compel  us  to  decide 
a  disputed  question  of  law  to  relieve  you  from  the  risk  of  deciding 
it  yourself.  You  know  quite  as  well  as  we  do  what  is  the  rule  and 
its  uncertainty  of  application." 

On  June  10th,  Etting  offered  to  the  defendants  the  alternative 
of  delivering  to  them  1000  tons,  strict  measure,  on  account  of  the 
shipments  in  April.     This  offer  they  immediately  declined. 

On  June  15th,  Etting  wrote  to  the  defendants  that  two  cargoes, 
amounting  to  221  tons,  of  the  April  shipments,  and  two  cargoes, 
amounting  to  650  tons,  of  the  May  shipments  (designated  by  the 
names  of  the  vessels),  had  been  erroneously  notified  to  them,  and 
that  about  900  tons  had  been  shipped  by  a  certain  other  vessel  on 
account  of  the  May  shipments.  On  the  same  day  the  defendants 
replied  that  the  notification  as  to  April  shipments  could  not  be  cor- 
rected at  this  late  date,  and  after  the  terms  of  the  contract  had 
long  since  been  broken. 

From  the  date  of  the  contract  to  the  time  of  its  rescission  by  the 
defendant,  the  market  price  of  such  iron  was  lower  than  that  stipu- 
lated in  the  contract,  and  was  constantly  falling.  After  the  arrival 
of  the  cargoes,  and  their  tender  and  refusal,  they  were  sold  by 
Etting,  with  the  consent  of  the  defendants,  for  the  benefit  of  whom 
it  might  concern. 

At  the  trial  the  plaintiff  contended — 1.  That  under  the  contract 
he  had  six  months  in  which  to  ship  5000  tons,  and  any  deficiency 
in  the  earlier  months  could  be  made  up  subsequently,  provided  that 
the  defendants  could  not  be  required  to  take  more  than  1000  tons 
in  any  one  month.  2.  That,  if  this  was  not  so,  the  contract  was  a 
divisible  contract,  and  the  remedy  of  the  defendants  for  a  default  in 
any  month  was  not  rescission  of  the  whole  contract,  but  only  by 
deduction  of  the  damages  caused  by  the  delays  in  the  shipments  on 
the  part  of  the  plaintiff. 

But  the  court  instructed  the  jury  that  if  the  defendants,  at  the 
time  of  accepting  the  delivery  of  the  cargo  paid  for,  had  no  notice 
of  the  failure  of  the  plaintiff  to  ship  about  1000  tons  in  the  month  of 
February,  and  immediately  upon  learning  that  fact  gave  notice 
of  their  intention  to  rescind,  the  verdict  should  be  for  them. 
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The  plaintiff  excepted  to  this  instruction,  and,  after  verdict  and 
judgment  for  the  defendants,  sued  out  this  writ  of  error. 

Samuel  Dickson  and  Jokti  C.  Bullitt^  for  plaintiff  in  error. 

B.  C.  McMvjrtrtey  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Gray,  J.  (after  stating  the  facts  as  above). — In  the  contracts  of 
merchants,  time  is  of  the  essence.  The  time  of  shipment  is  the 
usual  and  convenient  means  of  fixing  the  probable  time  of  arrival, 
with  a  view  of  providing  funds  to  pay  for  the  goods,  or  of  fulfilling 
contracts  with  third  persons.  A  statement  descriptive  of  the  subject- 
matter,  or  of  some  material  incident,  such  as  the  time  or  place  of 
shipment,  is  ordinarily  to  be  regarded,  as  a  warranty,  in  the  sense 
in  which  that  term  is  used  in  insurance  and  maritime  law ;  that  is 
to  say,  a  condition  precedent  upon  the  failure  or  non- performance 
of  which  the  party  aggrieved  may  repudiate  the  whole  contract : 
Behn  v.  Bume9s\  3  B.  &  S.  751 ;  Bowes  v,  Shand,  2  App.  Cas. 
455 ;  Ztowher  v.  Bangs,  2  Wall.  728  ;  Davison  v.  Von  Tingen,  113 
U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  pur- 
chase of  6000  tons  of  iron  rails,  shipped  from  a  European  port  or 
ports  for  Philadelphia.  The  subsidiary  provisions  as  to  shipping 
in  different  months,  and  as  to  paying  for  each  shipment  upon  its 
delivery,  do  not  split  up  the  contract  into  as  many  contracts  as 
there  shall  be  shipments  or  deliveries  of  so  many  distinct  quantities 
of  iron :  Mersey  Co.  v.  Naylor,  9  App.  Cas.  484,  439.  The  fur- 
ther provision,  that  the  sellers  shall  not  be  compelled  to  replace  any 
parcel  lost  after  shipment,  simply  reduces,  in  the  event  of  such  loss, 
the  quantity  to  be  delivered  and  paid  for. 

The  times  of  shipment,  as  designated  in  the  contract,  are  ^^  at  the 
rate  of  about  1000  tons  per  months  beginning  February  1880,  but 
whole  contract  to  be  shipped  before  August  1st,  1880.  These  words 
are  not  satisfied  by  shipping  one-sixth  part  of  the  5000  tons,  or 
about  833  tons,  in  each  of  the  six  months  which  begin  with  Feb- 
ruary and  end  with  July.  But  they  require  about  1000  tons  to  be 
shipped  in  each  of  the  five  months  from  February  to  June  inclu- 
sive, and  allow  no  more  than  slight  and  unimportant  deficiencies  in 
the  shipments  during  those  months  to  be  made  up  in  July.  The 
contract  is  not  one  for  the  sale  of  a  lot  of  goods,  identified  by  inde- 
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pendent  circumstances,  such  as  all  those  deposited  in  a  certain  ware- 
house, or  to  be  shipped  in  a  particular  vessel,  or  that  may  be 
manufactured  by  the  seller,  or  may  be  required  for  use  by  the 
buyer,  in  a  certain  mill — in  which  case  the  mention  of  the  quantity, 
accompanied  by  the  qualification  of  "  about,"  or  ''  more  or  less,"  is 
regarded  as  a  mere  estimate  of  the  probable  amount,  as  to  which 
good  faith  is  all  that  is  required  of  the  party  making  it.  The  con- 
tract before  us  comes  within  the  general  rule:  ''When  no  such 
independent  circumstances  are  referred  to,  and  the  engagement  is 
to  furnish  goods  of  a  certain  quality  or  character  to  a  certain 
amount,  the  quantity  specified  is  material,  and  governs  the  con- 
tract. The  addition  of  the  qualifying  words  'about,'  '  more  or  less,' 
and  the  like,  in  such  cases,  is  only  for  the  purpose  of  providing 
against  accidental  variations,  arising  from  slight  and  unimportant 
excesses  or  deficiencies  in  number,  measure  or  weight :"  Brooklyn 
v.  United  States,  96  U.  S.  168,  171,  172. 

The  seller  is  bound  to  deliver  the  quantity  stipulated,  and  has  no 
right  either  to  compel  the  buyer  to  accept  a  less  quantity  or  to 
require  him  to  select  part  out  of  a  greater  quantity ;  and  when  the 
goods  are  to  be  shipped  in  certain  proportions  monthly,  the  seller's 
failure  to  ship  the  required  quantity  in  the  first  month,  gives  the 
buyer  the  same  right  to  rescind  the  whole  contract,  that  he  would 
have  had  if  it  had  been  agreed  that  all  the  goods  should  be  deliv- 
ered at  once. 

The  plaintiff,  instead  of  shipping  about  1000  tons  in  February 
and  about  1000  tons  in  March,  as  stipulated  in  the  contract,  shipped 
only  400  tons  in  February,  and  885  tons  in  March.  His  failure 
to  fulfil  the  contract  on  his  part  in  respect  to  these  first  two  instal- 
ments, justified  the  defendants  in  rescinding  the  whole  contract, 
provided  they  distinctly  and  seasonably  asserted  the  right  of  rescis- 
sion. 

The  defendants,  immediately  after  the  arrival  of  the  March 
shipments,  and  as  soon  as  they  knew  that  the  quantities  which  had 
been  shipped  in  February  and  in  March  were  less  than  the  con- 
tract called  for,  clearly  and  positively  asserted  the  right  to  rescind, 
if  the  law  entitled  them  to  do  so.  Their  previous  acceptance  of 
the  single  cargo  of  400  tons  shipped  in  February  was  no  waiver 
of  this  right,  because  it  took  place  without  notice,  or  means  of 
knowledge,  that  the  stipulated  quantity  had  not  been  shipped  in 
February.     The  price  paid  by  them  fur  that  cargo  being  above  the 
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market  valae,  the  plaintiff  suffered  no  injury  by  the  omission  of 
the  defendants  to  return  the  iron ;  and  no  reliance  was  placed  on 
that  omission  in  the  correspondence  between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v.  Bertram,  20  How. 
149,  in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and  used 
part  of  them  with  full  means  of  previously  ascertaining  whether 
they  conformed  to  the  contract. 

The  plaintiff,  denying  the  defendants'  right  to  rescind,  and 
asserting  that  the  contract  was  still  in  force,  was  bound  to  show 
such  performance  on  his  part  as  entitled  him  to  demand  perform- 
ance on  their  part,  and,  having  failed  to  do  so,  cannot  maintain 
this  action. 

For  these  reasons  we  are  of  opinion  that  the  judgment  below 
should  be  affirmed.  But  as  much  of  the  argument  at  the  bar  was 
devoted  to  a  discussion  of  the  recent  English  cases,  and  as  a  diver^ 
sity  in  the  law,  as  administered  on  the  two  sides  of  the  Atlantic, 
concerning  the  interpretation  and  effect  of  commercial  contracts  of 
this  kind,  is  greatly  to  be  deprecated,  it  is  proper  to  add,  that  upon 
a  careful  examination  of  the  cases  referred  to  they  do  not  appear  to 
us  to  establish  any  rule  inconsistent  with  our  conclusion. 

In  the  leading  case  of  Hoart  v.  Mennie,  5  H.  &  N.  19,  which 
was  an  action  upon  a  contract  of  sale  of  667  tons  of  bar  iron,  to  be 
shipped  from  Sweden  in  June,  July,  August  and  September,  and 
in  about  equal  poirtions  each  month,  at  a  certain  price  payable  on 
delivery,  the  declaration  alleged  that  the  plaintiffs  performed  all 
things  necessary  to  entitle  them  to  have  the  contract  performed  by 
the  defendants,  and  were  ready  and  willing  to  perform  the  contract 
on  their  part,  and  in  June  shipped  a  certain  portion  of  the  iron, 
and  within  a  reasonable  time  afterwards  offered  to  deliver  to  the 
defendants  the  portion  so  shipped,  but  the  defendants  refused  to 
receive  it,  and  gave  notice  to  the  plaintiffs,  that  they  would  not 
accept  the  rest.  The  defendants  pleaded  that  the  shipment  in  June 
was  of  about  twenty  tons  only,  and  that  the  plaintiffs  failed  to  com- 
plete the  shipment  for  that  month  according  to  the  contract.  Upon 
demurrer  to  the  pleas,  it  was  argued  for  the  plaintiffs  that  the  ship- 
ment of  about  one-fourth  of  the  iron  in  each  month  was  not  a 
condition  precedent,  and  that  the  defendants'  only  remedy  for  a 
fidlure  to  ship  that  quantity  was  by  a  cross  action.  But  judgment 
was  given  for  the  defendants,  Chief  Baron  Pollock  saying: 
'^  The  defendants  refused  to  accept  the  first  shipment,  because,  as 
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they  say,  it  was  not  a  performance,  but  a  breach  of  the  contract. 
Where  parties  have  made  an  agreement  for  themselves,  the  courts 
ought  not  to  make  another  for  them.  Here  they  say  that  in  the 
events  that  have  happened,  one-fourth  shall  be  shipped  in  each 
month,  and  we  cannot  say  that  they  meant  to  accept  any  other 
quantity.  At  the  outset  the  plaintiffs  failed  to  tender  the  quantity 
according  to  the  contract ;  they  tendered  a  much  less  quantity.  The 
defendants  had  a  right  to  say  that  this  was  no  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  the  short  quantity 
than  if  a  single  delivery  had  been  contracted  for.  Therefore  the 
pleas  are  an  answer  to  the  action :"  5  II.  &  N.  28.  So  in  Cod- 
dington  v.  Paleohgo^  L.  R.,  2  Ex.  193,  while  there  was  a  division 
of  opinion  upon  the  question  whether  a  contract  to  supply  goods 
"  delivering  on  April  17th,  complete  8th  May,"  bound  the  seller 
to  begin  delivering  on  April  17,  all  the  judges  agreed  that  if  it 
did,  and  the  seller  made  no  delivery  on  that  day,  the  buyer 
might  rescind  the  contract. 

On  the  other  hand  in  Simpson  v.  Orippin^  L.  R.,  8  Q.  B.  14, 
under  a  contract  to  supply  from  6000  to  8000  tons  of  coal,  to  be  taken 
by  the  buyers*  wagons  from  the  seller's  colliery  in  equal  monthly 
quantities  for  twelve  months,  the  buyer  sent  wagons  for  only  150 
tons  during  the  first  month,  and  it  was  held  that  this  did  not  entitle 
the  seller  to  annul  the  contract  and  decline  to  deliver  any  more 
coal,  but  that  his  only  remedy  was  by  an  action  for  damages.  And 
in  Brandt  v.  Lawrence^  1  Q.  B.  Div.  344,  in  which  the  contract 
was  for  the  purchase  of  4500  quarters,  ten  per  cent,  more  or 
less,  of  Russian  oats,  '^  shipment  by  steamer  or  steamers  during 
February,"  or,  in  case  of  ice  preventing  shipment,  then  imme- 
diately upon  the  opening  of  navigation,  and  1139  quarters  were 
shipped  by  one  steamer  in  time,  and  3361  quarters  were  shipped 
too  late,  it  was  held  that  the  buyer  was  bound  to  accept  the  1139 
quarters,  and  was  liable  to  an  action  by  the  seller  for  refusing  to 
accept  them. 

Such  being  the  condition  of  the  law  of  England  as  declared  in 
the  lower  courts,  the  case  of  Bowes  v.  Shandy  after  conflicting 
decisions  in  the  Queen's  Bench  Division  and  the  Court  of 
Appeal,  was  finally  determined  by  the  House  of  Lords :  1  Q. 
B.  D.  470;  2  Id.  112;  2  App.   Cas.  455. 

In  that  case,  two  contracts  were  made  in  London,  each  for  the 
sale  of  300  tons  of  ^^  Madras  rice,  to  be  shipped  at  Madras  or  coast, 
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for  this  port,  during  the  months  of  March  and  (or)  April,  1874,  per 
Rajah  of  Cochin."  The  600  tons  filled  8200  bags,  of  which  7120 
bags  were  pat  on  board  and  bills  of  lading  signed  in  February ;  and 
for  the  rest,  consisting  of  1030  bags  put  on  board  in  February,  and 
50  in  March,  the  bill  of  lading  was  signed  in  March.  At  the  trial 
of  an  action  by  the  seller  against  the  buyer  for  refusing  to  accept 
the  cargo,  evidence  was  given  that  rice  shipped  in  February  would 
be  the  spring  crop,  and  quite  as  good  as  the  rice  shipped  in  March 
or  April.  Yet  the  House  of  Lords  held  that  the  action  could  not 
be  maintained,  because  the  meaning  of  the  contract,  as  apparent 
upon  its  face,  was  that  all  the  rice  must  be  put  on  board  in  March 
and  April,  or  in  one  of  those  months. 

In  the  opinions  there  delivered  the  general  principles  underlying 
this  class  of  cases  are  most  clearly  and  satisfactorily  stated.  It  will 
be  sufficient  to  quote  a  few  passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said  :  ^'  It  does  not  appear' to  me  to  be 
a  question  for  your  lordships,  or  for  any  court,  to  consider  whether 
that  is  a  contract  which  bears  upon  the  face  of  it  some  reason,  some 
*  explanation  why  it  was  made  in  that  form,  and  why  the  stipulation 
is  made  that  the  shipment  should  be  during  these  particular  months. 
It  is  a  mercantile  contract,  and  merchants  are  not  in  the  habit  of 
placing  upon  their  contracts  stipulations  to  which  they  do  not 
attach  some  value  and  importance:"  2  App.  Cas.  463.  ^^If  it  be 
admitted  that  the  literal  meaning  would  imply  that  the  whole  quan- 
tity must  be  put  on  board  during  a  specified  time,  it  is  no  answer 
to  that  literal  meaning,  it  is  no  observation  which  can  dispose  of,  or 
get  aid  of,  or  displace  that  literal  meaning,  to  say  that  it  puts  an 
additional  burden  on  the  seller,  without  a  corresponding  benefit  to 
the  purchaser ;  that  is  a  matter  of  which  the  seller  and  the  pur- 
chaser are  the  best  judges.  Nor  is  it  any  reason  for  saying  that  it 
would  be  a  means  by  which  purchasers,  without  any  real  cause, 
would  frequently  obtain  an  excuse  for  rejecting  contracts  when 
prices  had  dropped.  The  non-fulfilment  of  any  term  in  any  con- 
tract is  a  means  by  which  a  purchaser  is  able  to  get  rid  of  the 
contract  when  prices  have  dropped :  but  that  is  no  reason  why  a 
term  which  is  found  in  a  contract  should  not  be  fulfilled:"  pp. 
465,  466.  ^'  It  was  suggested  that  even  if  the  construction  of  the 
contract  be  as  I  have  stated,  still  if  the  rice  was  not  put  on  board  in 
the  particular  months,  that  would  not  be  a  reason  which  would 
justify  the  appellants  in  having  rejected  the  rice  altogether,  but 
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that  it  might  afford  a  ground  for  a  cross-action  by  them  if  they 
could  show  that  any  particular  damage  resulted  to  them  from  the 
rice  not  having  been  put  on  board  in  the  months  in  question.  My 
lords,  I  cannot  think  that  there  is  any  foundation  whatever  for  that 
argument.  If  the  construction  of  the  contract  be  as  I  have  said 
that  it  bears,  that  the  rice  is  to  be  put  on  board  in  the  months  in 
question,  that  is  part  of  the  description  of  the  subject-matter  of 
what  is  sold.  What  is  sold  is  not  300  tons  of  rice  in  gross  or  in 
general.  It  is  300  tons  of  Madras  rice,  to  be  put  on  board  at 
Madras  during  the  particular  months..''  ^'The  plaintiff,  who  sues 
upon  that  contract  has  not  launched  his  case  until  he  has  shown 
that  he  has  tendered  that  thing  which  has  been  contracted  for,  and 
if  he  is  unable  to  show  that,  he  cannot,  claim  any  damages  for  the 
nonfulfilment  of  the  contract:"  467,  468. 

Lord  Blackburn  said :  ^^  If  the  description  of  the  article  ten- 
dered is  different  in  any  respect,  it  is  not  the  article  bargained  for, 
and  the  other  party  is  not  bound  to  take  it.  I  think  in  this  case 
what  the  parties  bargained  for  was  rice,  shipped  at  Madras  or  the 
coast  of  Madras.  Equally  good  rice  might  have  been  shipped  a 
little  to  the  north  or  a  little  to  the  south  of  the  coast  of  Madras. 

1  do  not  quite  know  what  the  boundary  is,  and  probably  equally 
good  rice  might  have  been  shipped  in  February  as  was  shipped  in 
March,  or  equally  good  rice  might  have  been  shipped  in  May  as 
was  shipped  in  April,  and  I  dare  say  equally  good  rice  might  have 
been  put  on  board  another  ship  as  that  which  was  put  on  board  the 
Rajah  of  Cochin.  But  the  parties  have  chosen,  for  reasons  best 
known  to  themselves,  to  say :  We  bargain  to  take  rice,  shipped  in 
this  particular  region,  at  that  particular  time,  on  board  that  par- 
ticular ship,  and  before  the  defendants  can  be  compelled  to  take 
anything  in  fulfilment  of  that  contract,  it  must  be  shown  not 
merely  that  it  is  equally  good,  but  that  it  is  the  same  article  as 
they  have  bargained  for — otherwise  they  are  not  bound  to  take  it:* 

2  App.  Cas.  480,  481. 

Soon  after  that  decision  of  the  House  of  Lords  two  cases  were 
determined  in  the  Court  of  Appeal.  In  Renter  v.  Sala^  4  C.  P.  D. 
239,  under  a  contract  for  the  sale  of  "about  twenty-five  tons  (more 
or  less)  black  pepper,  October  and  (orj  November  shipment,  from 
Penang  to  London,  the  name  of  the  vessel  or  vessels,  marks  and 
full  particulars  to  be  declared  to  the  buyer  in  writing  within  sixty 
days  from  date  of  bill  of  lading,*'  the  seller,  within  the  sixty  days 
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declared  twenty-five  tons  by  a  particular  vessel,  of  which  only  twenty 
tons  were  shipped  in  November,  and  five  tons  in  December ;  and  it 
was  held  that  the  buyer  had  the  right  to  refuse  to  receive  any  part 
of  the  pepper.  In  Hauck  v.  MuUer^  7  Q.  B.  D.  92,  under  a  con- 
tract for  the  sale  of  2000  tons  of  pig  iron,  to  be  delivered  to  the 
buyer  free  on  board,  at  the  maker's  wharf  "  in  November,  or  equally 
over  November,  December  and  January  next,"  the  buyer  failed  to 
take  any  in  November,  but  demanded  delivery  of  one-third  in  De- 
cember, and  one-third  in  January ;  and  it  was  held  that  the  seller 
was  justified  in  refusing  to  deliver,  and  in  giving  notice  to  the 
buyer  that  he  considered  the  contract  as  cancelled  by  the  buyer  not 
taking  any  iron  in  November. 

The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  very  recent 
decision  of  the  House  of  Lords  in  Mersey  Co.  v.  Nayhr^  9  App. 
Gas.  434,  affirming  the  judgment  of  the  Court  of  Appeal  in  9  Q. 
B.  D.  648,  and  following  the  decision  of  the  Court  of  Common 
Pleas  in  Freeth  v.  Burr,  L.  R.,  9  C.  P.  208. 

But  the  point  there  decided  was  that  the  failure  of  the  buyer  to 
pay  for  the  first  instalment  of  the  goods  upon  delivery,  does  not, 
unless  the  circumstances  evince  an  intention  on  his  part  to  be  no 
longer  bound  by  the  contract,  entitle  the  seller  to  rescind  the  con- 
tract and  to  decline  to  make  any  further  deliveries  under  it.  And 
the  grounds  of  the  decision,  as  stated  by  Lord  Chancellor  Selbobne, 
in  moving  judgment  in  the  House  of  Lords,  are  applicable  only  to 
the  case  of  a  failure  of  the  buyer  to  pay  for,  and  not  to  that  of  a 
fiulure  of  the  seller  to  deliver,  the  first  instalment. 

The  Lord  Chancellor  said  :  ^^  The  contract  is  for  the  purchase  of 
5000  tons  of  steel  blooms  of  the  company's  manufacture ;  therefore 
it  is  one  contract  for  the  purchase  of  that  quantity  of  steel  blooms. 
No  doubt  there  are  subsidiary  terms  in  the  contract  as  to  the  time 
of  delivery.  '  Delivery  1000  tons  monthly  commencing  January 
next ;'  and  as  to  the  time  of  payment,  '  Payment  net  cash  within 
three  days  after  receipt  of  shipping  documents  ;'  but  that  does  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  deliver- 
ies for  the  purpose,  of  so  many  distinct  quantities  of  iron.  It  is 
quite  consistent  with  the  natural  meaning  of  the  contract,  that  it  is 
to  be  one  contract  for  the  purchase  of  that  quantity  of  iron  to  be 
delivered  at  those  times  and  in  that  manner,  and  for  which  payment 
is  80  to  be  made.     It  is  perfectly  clear  that  no  particular  payment 

can  be  a  condition  precedent  of  the  entire  contract,  because  the 
Vol.  XXXIV.— 8 
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delivery  under  the  contract  was  moat  certainly  to  precede  payment; 
and  that  being  so,  I  do  not  see  how,  without  express  words,  it  can 
possibly  be  made  a  condition  precedent  to  the  subsequent  fulfilmen- 
of  the  unfulfilled  part  of  the  contract,  by  the  delivery  of  the  unde 
livered  steel :"  9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicta  were  uttered 
tending  to  approve  the  decision  in  Simpson  v.  Crippiuj  and  to  dis- 
parage the  decisions  in  Hoare  v.  Rennie  and  HoucJc  v.  MvIUry 
above  cited,  yet  in  the  House  of  Lords  Simpson  v.  Orippin  was  not 
even  referred  to,  and  Lord  Blackburx,  who  had  given  the  leading 
opinion  in  that  case,  as  well  as  Lord  Bramwell,  who  had  delivered 
the  leading  opinion  in  B^ouck  v.  Muller,  distinguished  Boare  v. 
Rennie  and  Houck  v.  Muller  from  the  case  in  judgment :  9  App. 
Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in  the 
earlier  cases  of  Boare  v.  Rennie^  and  Coddington  v.  Paleologo^  as 
well  as  in  the  later  cases  of  Renter  v.  Sala^  and  Bouck  v.  Muller^ 
appears  to  us  to  be  supported  by  a  greater  weight  of  authority  than 
the  rule  stated  in  the  intermediate  cases  of  Simpson  v.  Orippin  and 
Brandt  v.  Lawrence^  and  to  accord  better  with  the  general  princi- 
ples affirmed  by  the  House  of  Lords  in  Bowes  v.  Shandy  while  it 
in  nowise  contravenes  the  decision  of  that  tribunal  in  Mersey  Co* 
v.  Naylor. 

In  this  country,  there  is  less  judicial  authority  upon  the  ques- 
tion. ^>¥hB  two  cases  most  nearly  in  point,  that  have  come  to  our 
,  are  Bill  v.  Blake,  97  N.  Y.  216,  which  accords  with  Bowes 
V.  Shandy  and  King  Philip  Mills  v.  Slater,  12  R.  I.  82,  which 
approves  and  follows  Boare  v.  Rennie.  The  recent  cases  in  the 
Supreme  Court  of  Pennsylvania,  cited  at  the  bar,  support  no  other 
conclusion.  In  Shinn  v.  Bodine,  60  Penn.  St.  182,  the  point  de- 
cided was  that  a  contract  for  the  purchase  of  800  tons  of  coal  at  a 
certain  price  per  ton,  ^^  coal  to  be  delivered  on  board  vessels  as 
sent  for  during  months  of  August  and  September,"  was  an  entire 
contract,  under  which  nothing  was  payable  until  delivery  of  the 
whole,  and  therefore  the  seller  had  no  right  to  rescind  the  contract 
upon  a  refusal  to  pay  for  one  cargo  before  that  time.  In  Morgan 
V.  McKee,  11  Penn.  St.  228,  and  in  SnoU  v.  Kittanning  Coal  Co., 
89  Id.  231,  the  buyer's  right  to  rescind  the  whole  contract  upon 
the  failure  of  the  seller  to  deliver  one  instalment,  was  denied,  only 
because  that  right  had  been  waived,  in  the  one  case  by  unreason- 
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able  delay  in  asserting  it,  and  in  the  other  by  having  accepted,  paid 
for  and  used  a  previous  instalment  of  the  goods.  The  decision  of 
the  Supreme  Judicial  Court  of  Massachusetts,  in  Winchester  v. 
Newton^  2  Allen  492,  resembles  that  of  the  House  of  Lords  in 
Mersey  Co,  v.  Nayhr. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such  ship- 
ments in  February  and  March  as  the  contract  required  prevents  his 
maintaining  this  action,  it  is  needless  to  dwell  upon  the  further 
objection  that  the  shipments  in  April  did  not  comply  with  the  con- 
tract, because  the  defendants  could  not  be  compelled  to  take  about 
1000  tons  out  of  the  larger  quantity  shipped  in  that  month,  and  the 
plaintiff",  after  once  designating  the  names  of  vessels,  as  the  contract 
bound  him  to  do,  could  not  substitute  other  vessels.  See  Bvsh  v. 
SpencCy  4  Camp.  329 ;  Graves  v.  Legg^  9  Exch.  709 ;  Reuter  v. 
Sala^  above  cited. 

Judgment  affirmed. 

The  Chief  Justice  was  not  present  at  the  argument  and  took  no 
part  in  the  decision  of  this  case. 


Court  of  Errors  and  Appeals  of  New  Jersey. 
BLACKBURN  v.  REILLY.* 

Upon  a  contract  of  sale  to  be  performed  not  by  single  acts  of  delivery  and  pay- 
ment, but  by  a  series  of  deliveries  and  payments  at  stated  intervals,  defaults  by  one 
party  in  making  particular  deliveries  or  payments  will  not  release  the  other  party 
nnless  the  condnct  of  the  party  in  default  be  such  as  to  evince  an  intention  to  aban- 
don the  contract,  or  a  design  no  longer  to  be  bound  by  its  terms. 

PlaintiflT  agreed  to  deliver  to  defendant  52  car-loads  of  bark,  at  $18  a  ton,  to  be 
delivered  at  the  rate  of  one  car-load  per  week.  Plaintiff  delivered  five  car-loads. 
Defendant  paid  for  these,  but  subsequently  discovered  the  bark  to  be  defective  in 
quality,  and  refused  to  receive  any  more.  Held^  that  the  defective  quality  of  the 
bark  delivered  did  not  release  defendant  from  his  obligation  to  accept  and  pay  for  the 
remaining  car-loads. 

Mersey  Sted  and  Iron  Co,  v.  Naylor,  9  App.  Cas.  434,  followed. 

I^  case.     In  error  to  the  Essex  Circuit  Court. 

Blackburn,  the  plaintiff  below,  a  Virginia  dealer  in  bark,  entered 
into  a  contract  on  May  13th  1882,  to  sell  to  the  defendant  below, 
Reilly,  a  Newark  tanner,  for  use  in  his  business,  52  car-loads  of 

1  See  Norrington  v.  Wright^  mpra^  page  47. 
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bark,  at  the  price  of  $18  a  ton,  to  be  delivered  at  the  rate  of  one 
car  load  per  week  until  the  whole  should  have  been  delivered. 
Under  this  contract  five  car-loads  were  actually  delivered.  This 
was  stored  by  Reilly  in  a  loft  over  his  tannery  with  other  bark.  It 
was  all  paid  for  at  the  contract  price  by  July  3d,  1882,  but  none  of 
it  was  used  until  July  15th.  Reilly  claims  that  it  was  then  found 
to  be  musty,  lumpy,  and  unfit  for  the  purpose  for  which  it  had  been 
bought ;  and  shortly  after  Reilly  notified  Blackburn  not  to  send 
any  more — first  by  mail,  alleging  that  he  was  overcrowded,  and 
shortly  afterwards  in  a  personal  interview,  alleging  its  unmerchant- 
able condition. 

In  January,  1883,  and  before  the  expiration  of  the  year  within 
which  the  bark  was  to  have  been  delivered,  Blackburn  brought  suit, 
setting  forth  the  above  contract  and  the  breach  of  it.     The  defend- 
ant pleaded  the  general  issue.    Before  trial,  however,  the  parties 
came  to  an  understanding,  and  made  an  agreement  in  writing,  dated 
March  27th,  1883,  which  was  delivered  on  April  4th,  1883.     By 
its  terms  it  was  stipulated  that  the  contract  for  the  breach  of  which 
suit  had  been   brought  should  be  completed  by  the  delivery  by 
Blackburn  of  a  sufficient  number  of  car  loads  of  bark  to  make,  with 
what  had  already  been  delivered,  52  car  loads,  at  the  price  of  $17 
per  ton,  payable  on  delivery  of  each  car  load.  This  new  agreement 
then  went  on  to  provide  as  follows  :  '^  (4)  One  car  load  only  shall 
be  delivered  during  each  week  after  shipments  shall  begin,  and  said 
shipments  shall  begin  on  the  first  day  of  April  next,  or  within  ten 
days  thereafter."     ^'  (6)  This  suit  shall  not  be  discontinued  or  non 
proased  until  the  final  completion  of  this  contract.     The  plaintiff 
shall  then  discontinue  it  without  costs.     But  in  case  of  a  breach  of 
this  contract  by  said  Reilly,  the  plaintiff  may  proceed  in  this  suit 
by  requiring  the  defendant  to  plead,  and  the  suit  shall  proceed 
thereon  to  trial,  and  the  damages  to  be  recovered  shall  be  measured 
by  the  original  contract  sued  on.     Said  Reilly  shall,  on  the  execu- 
tion hereof,  pay  the  taxed  costs  of  the  plaintiff.     It  is  understood 
that  this  suit  is  not  settled  unless  the  terms  of  this  contract  are 
faithfully  carried  out  by  said  Reilly." 

Blackburn  did  not  deliver  any  bark  within  the  10  days  stipulated, 
or  subsequently.  Reilly,  on  his  part,  tendered  the  costs  on  April 
21st,  and  gave  notice  that  he  would  not  receive  any  bark  under  the 
contract  because  of  the  lapse  of  time.  The  tender  was  refused, 
and  Blackburn  insisted  on  proceeding  in  the  original  suit.     Reilly 
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then  pleaded  puts  darrein  cantintuineey  two  additional  pleas  setting 
forth  the  new  agreement,  Blackburn's  failure  to  deliver  under  it, 
and  Reilly's  tender  of  costs,  to  which  Blackburn  demurred,  and 
judgment  was  given  in  favor  of  the  demurrant.  The  case  then 
went  to  trial  on  the  general  issue  as  originally  pleaded;  the  dam- 
ages claimed  being  damages  for  the  breach  of  the  first  agreement. 
The  defence  interposed  was  that  the  delivery  of  five  loads  of  un- 
merchantable bark  justified  the  defendant  in  refusing  to  receive  any 
more  bark  under  the  contract.  This  defence  was  overruled  by  the 
court,  and  the  plaintiff  had  judgment.  Exceptions  being  sealed  for 
the  defendant,  he  brought  this  writ  of  error. 

Mr.  CouUf  for  plaintiff. 

Mr,  Stevens,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. — The  first  question  for  decision  on  this  writ  of  error 
is  whether  the  pleas  puis  darrein  continuance  were  good.  They 
were  pleaded  in  bar  of  the  action,  and  a  prime  requisite  of  such 
pleas  is  that  they  shall  allege  facts  which  form  a  conclusive  answer 
to  the  action,  and  entitle  the  defendant  to  a  final  judgment  in  the 
cause.  1  Chit.  PI.  525.  The  express  terms  of  the  contract  relied 
on  in  these  pleas  show  that  nothing  growing  out  of  and  dependent 
upon  that  agreement  could  have  this  broad  effect  in  favor  of  the  de- 
fendant. According  to  its  provisions,  the  defendant  was  forthwith 
to  pay  the  costs  of  this  suit.  In  case  he  failed  to  comply  with  its 
stipulations,  the  suit  was  to  proceed  as  if  the  contract  had  not  been 
made ;  and  if  he  fully  performed  it,  the  plaintiff  was  to  discontinue 
the  suit  without  costs.  So  that  the  effect  upon  the  pending  litiga- 
tion which  could  result  from  circumstances  the  most  favorable  to 
the  defendant  was  that  the  plaintiff  could  be  compelled  to  discon- 
tinue it  without  costs.  That  is  quite  different  from  the  judgment 
for  defendant  to  be  rendered  upon  a  good  plea  in  bar  which  would 
award  costs  to  the  defendant,  and  be  conclusive  in  his  favor  upon 
all  subsequent  litigation  involving  the  same  issues.  It  is  evident 
that  the  effect  which  the  parties  intended  to  produce  on  the  pending 
suit  by  force  of  this  agreement  could  be  properly  secured  only  by 
motion,  not  by  plea.     The  demurrer  to  these  pleas  was  good. 

The  other  question  discussed  on  the  argument  was  whether  the 
defendant  had  the  right  to  refuse  to  receive  any  more  bark  in  case 
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he  could  satisfy  the  jury  that  the  five  loads  of  bark  delivered  were 
not  equal  in  quality  to  the  requirements  of  the  contract.  The  con- 
tract provided  that  the  plaintiff  should  deliver,  and  the  defendant 
should  receive,  one  car-load  of  bark  weekly  for  a  year  at  $18  a  ton, 
payable  on  delivery.  It  belongs  to  a  class  of  agreements  sometimes 
called  continuing  contracts  of  sale,  because  they  are  to  be  com- 
pletely performed,  not  by  single  acts  of  delivery  and  payment,  but 
by  a  series  of  such  acts  at  stated  intervals.  The  rule  to  be  applied 
.  in  determining  whether  the  express  obligations  of  such  contracts 
remain  after  one  or  more  breaches  by  either  party  has  been  the  sub- 
ject of  much  discussion  of  late  years,  and  has  given  rise  to  some 
contrariety  of  judicial  opinion.  We  do  not  feel  constrained  by  the 
phases  of  the  present  case  to  enter  at  any  length  upon  the  details 
of  this  discussion.  In  our  opinion  the  rule  established  in  England 
by  the  judgment  of  the  House  of  Lords  in  Mersey  Steel  ^  Iron 
Co,  V.  Naylor^  9  App.  Cas.  434,  aflSrming  the  judgment  of  the 
Court  of  Appeals  in  8.  c.  9  Q.  B.  Div.  648,  is  one  which  in  ordi- 
nary contracts  of  this  nature  will  work  out  results  most  conformable 
to  reason  and  justice.  The  rule  is  that  defaults  by  one  party  in 
making  particular  payments  or  deliveries  will  not  release  the  other 
party  from  his  duty  to  make  the  other  deliveries  or  payments  stip- 
ulated in  the  contract,  unless  the  conduct  of  the  party  in  default  be 
such  as  to  evince  an  intention  to  abandon  the  contract,  or  a  design 
no  longer  to  be  bound  by  its  terms.  This  rule  leaves  the  party 
complaining  of  a  breach  to  recover  damages  for  his  injury  on  the 
normal  principle  of  compensation,  without  allowing  him  the  abnor- 
mal advantage  that  might  enure  to  him  from  an  option  to  rescind 
the  bargain.  It  also  accords  with  the  ancient  doctrine  laid  down  by 
Serjeant  Williams  in  his  notes  to  Pordage  y.  Cole^  1  Saund.  3206, 
that  where  a  covenant  (of  the  plaintiff)  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant  maybe 
paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action 
may  be  maintained  for  a  breach  of  the  contract  on  the  part  of  the 
defendant  without  averring  performance  in  the  declaration.  It  of 
course  is  inapplicable  where  the  parties  have  expressed  their  inten- 
tion to  make  performance  of  a  stipulation  touching  a  part  of  the 
bargain  a  condition  precedent  to  the  continuing  obligation  of  the 
contract ;  and  peculiar  cases  might  arise  where  the  courts  would 
infer  such  an  intention  from  the  nature  and  circumstances  of  the 
bargain  itself,  cases  in  which  the  courts  would  see  that  the  partial 
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Stipulation  was  so  important,  so  went  to  the  root  of  the  matter  (to 
use  a  phrase  of  Blackburn,  J.,  in  Potissard  y.  Spiers^  1  Q.  B. 
Div.  410),  as  to  make  its  performance  a  condition  of  the  obligation 
tu  proceed  in  the  contract. 

The  case  in  hand  is  one  of  ordinary  character,  and  therefore  the 
question  under  the  rule  is  whether  the  circumstances  would  warrant 
an  inference  by  the  jury  that  the  plaintiff  purposed  to  abandon  the 
contract,  or  no  longer  to  be  bound  by  its  terms.     This  question  is, 
we  think,  not  doubtful.     The  plaintiff  had  delivered  five  car-loads, 
which  had  been  accepted  and  paid  for  by  the  defendant  without 
any  intimation  that  they  were  not  satisfactory ;  was  ready  to  deliver 
the  sixth  when  the  defendant  requested  delay ;  and  was  prevented 
from  further  deliveries  only  by  the  peremptory  refusal  of  the  de- 
fendant to  receive  any  more.     Against  this  refusal  the  plaintiff 
protested,  then  proposed  an  arbitration,  and  threatened  suit  if  the 
defendant  should  persist,  and  finally  brought  this  action  for  dam- 
ages.   In  the  face  of  all  this  there  is  not  a  shadow  of  reason  for 
Baying  that  the  plaintiff  had  abandoned  or  repudiated  the  contract. 
If  the  five  deliveries  of  defective  bark  had  been  made  against  notice 
and  remonstrance,  it  might  have  suggested  the  idea  that  the  plain- 
tiff meant  to  disregard  his  obligations ;  but  by  the  defendant's  ac- 
ceptance of  and  payment  for  the  bark  without  objection  this  ground 
for  a  possible  inference  of  repudiation  is  wanting  in  the  case.     We 
regard  it  as  incontestable  that  the  deliveries  were  made  in  recogni- 
tion of  the  binding  force  of  the  agreement.     The  defendant,  there- 
fore was  not  discharged.     Cohen  v.  Platt^  69  N.  Y.  848,  was  pre- 
cisely like  the  case  before  us.     The  plaintiff  had  agreed  to  sell  the 
defendant  glass,  to  be  delivered  in  instalments.     He  had  made  sev- 
eral deliveries,  which  had  been  accepted  and  paid  for  by  the  defend- 
ant.    Subsequently  the  defendant  complained  of  the  quality,  and 
refused  to  receive  any  more.     The  suit  was  for  damages  resulting 
from  the  refusal,  and  the  plaintiff  recovered.     Scott  v.  Kittanning 
Coal  Oo.^  89  Penn.  St.  231,  was  also  similar ;  but  there  the  defend- 
ant contended  that  the  conduct  of  the  plaintiff  in  the  delivery  of  the 
defective  coal  was  fraudulent,  yet  the  court  held  the  defendant 
would  not  be  thereby  discharged. 

There  was  no  error  in  the  ruling  of  the  trial  justice  on  this  prof- 
fered defence.     The  judgment  below  should  be  affirmed. 
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Supreme  Judicial  Court  of  Massachusetts. 

NOROROSS  V.  JAMES. 

CoYenants  mnning  with  the  land  may  be  divided  into  two  classes,  viz.,  those 
annexed  to  the  estate,  such  as  the  ancient  warranty  now  represented  hy  the  nsnal 
covenants  for  title,  and  those  which  are  attached  to  the  land  itself,  sach  as  rights  of 
common  or  easements. 

Covenants  of  the  latter  class,  in  order  to  be  enforceable  against  the  assignees  of 
the  covenantor,  must  "touch  and  concern,"  or  ''extend  to  the  support  of"  tiie 
land  conveyed. 

A  covenant  in  a  deed  for  land  containing  a  quarry  that  the  grantor  will  not  open 
or  work  or  allow  to  be  opened  or  worked,  any  quarry  on  a  certain  farm  then  owned 
by  the  grantor  adjoining  the  land  conveyed,  is  not  such  a  covenant  as  may  be 
enforced  against  the  assigns  of  the  grantor. 

This  was  a  bill  in  equity  to  restrain  the  defendants  from  the 
breach  of  a  covenant  in  a  deed  from  one  Luke  Kibbe,  Jr.,  to  Wil- 
liam N.  Flynt.  The  case  was  reported  to  the  full  bench  of  the 
Supreme  Court  on  an  agreed  statement  of  facts,  in  which  it  appeared 
that  one  of  the  inducements  of  the  purchase  of  the  estate  was  the 
valuable  quarry  of  marble  it  contained,  and  the  covenant  the  deed 
contained  restraining  the  quarrying  of  marble  on  the  adjoining 
land.  The  plaintiff  contended  that  the  covenant  was  one  that  ran 
with  the  land,  and,  as  such,  was  binding  on  the  heirs  and  assigns 
of  the  covenantor,  in  favor  of  the  heirs  and  assigns  of  the  covenan- 
tee. The  defendant  contended  that  it  was  personal,  and  that  it 
was  also  void,  as  being  in  restraint  of  trade.  The  material  facts 
appear  in  the  opinion. 

James  G.  Dunning,  for  the  plaintiff. 

Charles  Z^.  Longy  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Holmes,  J. — One  Eibbe  conveyed  to  one  Flynt  a  valuable 
quarry  of  six  acres,  bounded  by  other  land  of  the  grantor,  with 
covenants  as  follows :  "  And  I  do  for  myself,  my  heirs,  executors 
and  administrators,  covenant  with  the  said  Flynt,  his  heirs  and 
assigns,  that  I  am  lawfully  seised  in  fee  of  the  afore-granted  pre- 
mises, that  they  are  free  of  all  incumbrances,  that  I  will  not  open 
or  work,  or  allow  any  person  or  persons  to  open  or  work, 
any  quarry  or  quarries  on  my  farm  or  premises  in  said  Long 
Meadow."     By  mesne  conveyance  the  plaintiffs  have  become  pos- 
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sessed  of  the  quarry  conveyed  to  Flynt,  and  the  defendants  of 
the  surrounding  land  referred  to  in  the  covenant.  The  defendants 
are  quarrying  stone  in  their  land  like  that  quarried  by  the  plain- 
tiffs and  the  plaintiffs  bring  their  bill  for  an  injunction. 

The  discussion  of  the  question  under  what  circumstances  a  land- 
owner is  entitled  to  rights  created  by  way  of  covenant  with  a  former 
owner  of  the  land  has  been  much  confused  since  the  time  of  Lord 
Coke,  by  neglecting  a  distinction,  which  he  stated  with  perfect 
clearness,  between  those  rights  which  run  only  with  the  estate  in 
the  land,  and  those  which  are  said  to  be  attached  to  the  land  itself. 

'^  So  note  a  diversity  between  a  use  or  warranty,  and  the  like 
things  annexed  to  the  estate  of  the  land  in  privity,  and  commons, 
advowsons,  and  other  hereditaments  annexed  to  the  possession  of  the 
land ; ''  ChudUigKB  Case,  1  Rep.  122  b. ;  s.  c.  Popham  70,  71. 

Rights  of  the  class  represented  by  the  ancient  warranty,  and  now 

by  the  usual  covenants  for  title,  are  pure  matters  of  contract,  and 

from  a  very  early  date  down  to  comparatively  modern  times  lawyers 

have  been  perplexed  with  the  question.  How  an  assignee  could  sue 

upon  a  contract  to  which  he  was  not  a  party  (West,  Symboleog.  I. 

sect.  86 ;  Wingate's  Maxims  44,  pi.  20,  65,  pi.  10 ;  Co.  Litt.,  117a ; 

Sir  Motfle  Finches  Caae^  4  Inst.  85).     But  an  heir  could  sue  upon 

a  warranty  of  his  ancestor,  because  for  that  purpose  he  was  eadem 

persona  cum  antecessore,     (See  Y.  6.,  20  &  21  Ed.  I.,  232  (Rolls 

ed.) ;  Oates  v.  Frith,  Hob.  180  ;  Bain  v.  Cooper,  1  Dowl.  Pr.  Cas. 

N.  S.  11,  14).     And  the  conception  was  gradually  extended  in  a 

qualified  way  to  assigns  where  they  were  mentioned  in  the  deed ; 

Bract,  fol.  17  b ;  67  a,  880  d ;  381 ;  Fleta.  III.  chap.  14,  sect.  6 ; 

1  Britton  (Nich.)  255,  256  ;  Y.  B.,  20  Ed.  I.  232-234  Roll's  ed.) ; 

Fitz.  Abr.  Covenant,  pi.  28 ;  Vin.  Abr.  Voiu:her  N,  p.  59 ;  Y.  B. 

14  H.  4,  56 ;  20  H.  6,  34  b ;  Old  Natura  Brevium,  Covmant,  67, 

B.  C.  in  Rasteirs  Law  Tracts,  ed.  1534  ;  Dr.  and  Student,  I.,  chap. 

8;  F.  N.  B.  145  c;  Co.  Litt.,  384  b;  Com.  Dig.  Covenant,  B  3; 

Middlemare  v.  Goodale,  Cro.  Car.  503 ;  s.  o.  Id.  505 ;  W.  Jones 

406  ;  PhUpot  V.  Hoare^  2  Atk.  219.   But  in  order  that  an  assignee 

should  be  so  far  identified  in  law  with  the  original  covenantee,  he 

must  have  the  same  estate,  that  is,  the  same  status  or  inheritance, 

and  thus  the  same  persona  quoad  the  contract.   But  a»  will  be  seen, 

the  privity  of  estate  which  is  thus  required,  is  privity  of  the  estate 

with  the  original  covenantee,  not  with  the  original  covenantor ;  and 

this  is  the  only  privity  of  which  there  is  anything  said. in  tha 
Vol.  XXXIV.— 9 
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ancient  books.  See  further,  Y.  B.,  21  &  22  Ed.  1. 148  (Roirs  ed.) ; 
14  Hen.  IV.,  pi.  5.  Of  course  we  are  not  now  speaking  of  cases  of 
landlord  and  tenant,  and  it  will  be  seen  that  the  doctrine  has  no 
necessary  connection  with  tenure.  F.  N.  B.  134  E.  We  may  add 
that  the  burden  of  an  ordinary  warranty  in  fee  did  not  fall  upon 
assigns,  although  it  might  upon  an  heir  as  representing  the  person 
of  his  ancestor.     Y.  B.,  32  &  33  Edw.  I.  616  (Roll's  ed). 

On  the  other  hand,  if  the  rights  in  question  were  of  the  class  to 
which  commons  belonged,  and  of  which  easements  are  the  most  con- 
spicuous type,  these  rights,  whether  created  by  prescription,  grant, 
or  covenant,  when  once  acquired  were  attached  to  the  land,  and 
went  with  it,  irrespective  ot  privity,  into  all  hands,  even  those  of  a 
disseisor.  ''  So  a  disseisor,  abator,  intruder,  or  the  lord  by  escheat, 
&c.,  shall  have  them  as  things  annexed  to  the  land.  ChvdleigKa 
Case^  ubi  supra.  (See  1  Britton  [Nichols*  ed.]  361 ;  Keilway, 
146,  146,  pi.  16 ;  F.  N.  B.  180  n.  ;  Sir  H.  NeviVs  Case,  Plowden 
377,  381.)  In  like  manner,  when,  as  was  usual,  although  not 
invariable,  the  duty  was  regarded  as  falling  upon  land,  the  burden 
of  the  covenant,  or  grant,  went  with  the  servient  land  into  all 
hands,  and  of  course  there  was  no  need  to  mention  assigns.  See 
cases  supra  et  infra.  The  phrase  consecrated  to  cases  where  privity 
was  not  necessary  was  transit  terra  cum  onere.  (Bract.,  fol.  382, 
a.  b.  Fleta,  VI.,  chap.  23,  sect.  17.  See  Y.  B.,  20  Ed.  I.  360 
[Roirs  ed.] ;  Keilway  113  pi.  46.)  And  it  was  said  that  ^^  a  cove- 
nant which  runs  and  rests  with  the  land  lies  for  or  against  the 
assignee  at  common  law,  quia  transit  terra  cum  onere,  although  the 
assignee  be  not  named  in  the  covenant."  (Byde  v.  Dean  of  Wind-- 
sor,  Cro.  Eliz.  652  ;  Ibid.  467,  s.  c.  6  Co.  Rep.  24  a;  Moore  309.) 

It  is  not  necessary  to  consider  whether  possession  of  the  land 
alone  would  have  been  sufficient  to  maintain  the  action  of  covenant : 
It  is  enough  for  our  present  purposes  that  it  carried  the  right  of 
property.  Neither  is  it  necessary  to  consider  the  difficulties  that 
have  sometimes  arisen  in  distinguishing  rights  of  this  latter  class 
from  pure  matters  of  contract,  by  reason  of  their  having  embraced 
active  duties  as  well  as  those  purely  passive  and  negative  ones 
which  are  plainly  interests  carved  out  of  a  servient  estate  and 
matters  of  grant.  The  most  conspicuous  example  is  Pakenham'a 
Case,  Y.  B.,  42  Ed.  III.,  pi.  14,  when  the  plaintiff  recovered  in 
covenant  as  terre-tenant,  although  not  heir,  upon  a  covenant  or 
prescriptive  duty  to  sing  in  the  chapel  of  his  manor :  Spencer's 
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Case^  5  Co.  Rep.  IGa^  176.  Another  which  has  been  recognised 
in  this  Commonwealth  is  the  quasi  easement  to  have  fences  main- 
tained :  Bronson  v.  Ooffiuy  108  Mass.  175,  185 ;  s.  c.  118  Id. 
156.  Repairs  were  dealt  with  on  the  same  footing :  they  were 
likened  to  estovers  and  other  rights  of  common:  5  Co.  Rep.  24 
a.  b;  Hyde  v.  Dean  of  Windsor y  uU  supra.  See  F.  N.  B.  127 ; 
Spencer  s  Case^  itbi  supra ;  Uwre  v.  Strickland^  Cro.  Car.  240 ; 
Brett  v.  Cumberland^  1  Roll.  R.  359,  360 ;  and  other  examples 
might  be  given.  See  Bract.  382,  a.  b. ;  Fleta,  vi.,  c.  53,  §  17 ; 
Y.  B.,  20  Ed.  I.,  360 ;  Keilway  2  a,  pi.  2 ;  Y.  B.,  6  Hen.  VII.,  14 
i,  pi.  2 ;  Co.  Litt.  384  6,  385  a.;  Cockson  v.  Cocky  Cro.  Jac.  125 ; 
Bush  V.  Ooley  12  Mod.  24 ;  s.  c.  1  Salk.  196 ;  1  Shower  888 ; 
Carthew  232;  Sale  v.  Kitchenhaniy  10  Mod.  158.  The  cases  are 
generally  landlord  and  tenant  cases,  but  that  fact  has  nothing  to  do 
with  the  principles  laid  down. 

When  it  is  said,  in  this  class  of  cases,  that  there  must  be  a 
privity  of  estate  between  the  covenantor  and  the  covenantee,  it 
only  means  that  the  covenant  must  impose  such  a  burden  on  the 
land  of  the  covenantor  as  to  be  in  substance,  or  to  carry  with  it,  a 
grant  of  an  easement  or  quasi-edLsementy  or  must  be  in  aid  of  such 
a  grant  {Branson  v.  Coffiny  ubi  supra)y  which  is  generally  true, 
although,  as  has  been  shown,  not  invariably  {Pakenhams  CasCy  ubi 
suprdy,  and  although  not  quite  reconcilable  with  all  the  old  cases 
except  by  somewhat  hypothetical  historical  explanation.  But  the 
expression,  privity  of  estate,  in  this  sense  is  of  modern  use,  and  has 
been  carried  over  from  the  cases  of  warranty  where  it  was  used 
with  a  wholly  different  meaning. 

In  the  main,  the  line  between  the  two  classes  of  cases  distin- 
guished by  Lord  Coke  is  sufficiently  clear ;  and  it  is  enough  to  say 
that  the  present  covenant  falls  into  the  second  class,  if  either. 
Notwithstanding  its  place  among  the  covenants  for  title,  it  pur- 
ports to  create  a  pure  negative  restriction  on  the  use  of  land,  and 
we  will  take  it  as  intended  to  do  so  for  the  benefit  of  the  land 
conveyed. 

The  restriction  is  in  form  within  the  equitable  doctrine  of  notice : 
Whitney  v.  Union  Railway  Co,y  11  Gray  359 ;  Parker  v.  Nigh.tr 
ingalcy  6  Allen  341.  See  Tulk  v.  Moxhayy  2  Phillips  774 ;  Hay- 
wood V.  Brunswick  Building  Society^  8  Q.  B.  D.  403 ;  London  ^ 
S.  W.  Railway  Co.  v.  Gomniy  20  Ch.  Div.  562 ;  Austerberry  v. 
Oldhamy    29   Id.    750.     But  as   the   deed   is  recorded,   it   does 
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not  matter  whether  the  plaintifTs  case  is  discussed  on  this  footing 
or  on  that  of  easement. 

The  question  remains,  whether,  even  if  we  make  the  further 
assumption  that  the  covenant  was  valid  as  a  contract  between  the 
parties,  it  is  of  a  kind  which  the  law  permits  to  be  attached  to  land 
in  such  a  sense  as  to  restrict  the  use  of  one  parcel  in  all  hands  for 
the  benefit  of  whoever  may  hold  the  other,  whatever  the  principle 
invoked.  For  equity  will  no  more  enforce  every  restriction  that  can 
be  devised,  than  the  common  law  will  recognise  as  creating  an  ease- 
ment, every  grant  purporting  to  limit  the  use  of  land  in  favor  of 
other  land.  The  principle  of  policy  applied  to  affirmative  cove- 
nants, applies  also  to  negative  ones.  They  must ''  touch  and  con- 
cern," or  "extend  to  the  support  of  the  thing"  conveyed:  5  Co. 
Rep.  16  a,  Ibid.  24  (.  They  must  be  "  for  the  benefit  of  the 
estate :"  Cockson  v.  Cock,  Gro.  Jac.  125.  Or  as  it  is  said  more 
broadly,  new  and  unusual  incidents  cannot  be  attached  to  land,  by 
way  either  of  benefit  or  of  burden :  Keppell  v.  Bailey,  2  My.  k 
K.  517,  635;  Ackroyd  v.  Smith,  10  C.  B.  164;  Hill  v.  Tupper, 
2  H.  &  C.  121. 

The  covenant  under  consideration,  as  it  stands  on  the  report,  falls 
outside  the  limits  of  this  rule,  even  in  the  narrower  form.  In  what 
way  does  it  extend  to  the  support  of  the  plaintifi^s  quarry  ?  It  does 
not  make  the  use  or  occupation  of  it  more  convenient.  It  does  not 
in  any  way  affect  the  use  or  occupation  ;  it  simply  tends  indirectly 
to  increase  its  value,  by  excluding  a  competitor  from  the  market  for 
its  products.  If  it  be  asked,  what  is  the  difi*erence  in  principle  be- 
tween an  easement  to  have  land  unbuilt  upon,  such  as  was  recognised 
in  Brooks  v.  Reynolds,  108  Mass.  31 ;  and  an  easement  to  have  a 
quarry  left  unopened,  the  answer  is,  that  whether  a  difference  of 
degree  or  of  kind,  the  distinction  is  plain  between  a  grant  or  cove- 
nant that  looks  to  direct  physical  advantage  in  the  occupation  of  the 
dominant  estate,  such  as  light  and  air,  and  one  which  only  concerns 
it  in  the  indirect  way  which  we  have  mentioned.  The  scope  of  the 
covenant  and  the  circumstances  show  that  it  is  not  directed  to  the 
quiet  enjoyment  of  the  dominant  land. 

Again,  this  covenant  illustrates  the  further  meaning  of  the  rule 
against  unusual  incidents.  If  it  is  of  a  nature  to  be  attached  to 
land,  as  the  plaintiff*  contends,  it  creates  an  easement  of  monopoly 
— an  easement  not  to  be  competed  with — and  in  that  interest  alone 
a  right  to  prohibit  one  owner  from  exercising  the  usual  incidents 
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of  property.  It  is  true  that  a  man  could  accomplish  the  same 
results  by  buying  the  whole  land,  and  regulating  production. 
But  it  does  not  follow,  because  you  can  do  a  thing  in  one  way, 
that  you  can  do  it  in  all ;  and  we  think  that  if  this  covenant  were 
regarded  as  one  which  bound  all  subsequent  owners  of  the  land  to 
keep  its  products  out  of  commerce,  there  would  be  much  greater 
difficulty  in  sustaining  its  validity  than  if  it  be  treated  as  merely 
personal  in  its  burden.  Whether  that  is  its  true  construction,  as 
well  as  its  only  legal  operation,  and  whether,  so  construed,  it  is  or 
is  not  valid,  are  matters  on  which  we  express  no  opinion. 

Bill  dismissed. 


<■> 
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supreme  court  of  the  united  states.^ 

supreme  court  of  errors  of  connecticut.* 

supreme  judicial  court  op  maine.* 

court  of  errors  and  appeals  of  maryland.^ 

supreme  court  of  ohio.' 

Action. 

Suit  hy  JProspeciive  Heirs, — The  priociple  is,  both  at  law  and  in 
equity,  that  no  oae  is  entitled  to  be  recognised  as  heir  until  the  death 
of  the  ancestor  or  person  from  whom  the  descent  may  be  cast ;  and  the 
&et  that  such  ancestor  or  other  person  may  be  alleged  and  admitted  to 
be  non  compos  mentis^  or  otherwise  incapable  of  managing  his  estate, 
makes  no  exception  to  the  general  principle :  Sellman  v.  Sellman^  63 
Md.  ^ 

The  children  of  a  grantor  cannot  maintain  a  bill  in  their  own  names, 
as  parties  complaining,  against  the  grantor  himself  and  his  grantee,  for 
the  purpose  of  impeaching  and  having  set  aside  a  conveyance,  upon  the 
groand  of  fraud  and  undue  influence,  and  because  such  conveyance 
would  operate  to  defeat  their  future  inheritance :  Id, 

Agent.     See  Criminal  Law, 

Assignment.    See  Contract, 


>  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opiniotis 
filed  daring  Oct.  Term,  I8S5.     The  cases  will  probably  appear  in  115  U.  S.  Rep. 
'  From  John  Hooker,  Esq.,  Reporter  ;  to  appear  in  52  Conn.  Rep. 

*  From  J.  W.  Spaalding,  Esq.,  Reporter ;  to  appear  in  77  Mc.  Rep. 

*  From  J.  ShaafT  Stockett,  Esq.,  Reporter ;  to  appear  in  63  Md.  Rep. 

S  From  George  B.  Okey,  Esq.,  Reporter  ;  to  appear  in  43  Ohio  St.  Rep. 
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Attaohment. 

Foreign  Attachment —  Claim  for  a  Tort. — A  claim  for  a  tort  is  not  a 
*^  debt "  within  the  meanlDg  of  that  term  as  used  in  the  statute  with 
regard  to  foreign  attachment :  Holcomh  v.  Toton  of  Winchester^  52 
Conn. 

And  it  makes  no  difference  that  a  suit  has  been  brought  for  the  tort, 
and  that  the  case  stands  for  a  hearing  in  datnages  after  a  default.     /<7. 

Stock  in  Corporation — Prior  Pledge — Practice — Dividends. — The 
interest  of  a  stockholder  in  the  property  of  a  private  corporation  repre- 
sented by  certificates  of  shares  registered  in  his  name,  may  be  reached 
by  garnishee  process  served  upon  the  corporation  :  Norton  y.  Norton^  43 
Ohio  St. 

If  the  corporation  is  the  attaching  creditor,  it  may  by  such  process 
served  upon  itself,  reach  such  interest :  Id. 

Where,  prior  to  the  service  of  such  process,  the  shareholder  has 
pledged  the  certificates  as  security  for  a  debt  and  has  delivered  them  to 
the  pledgee,  with  an  absolute  power  of  sale  and  transfer  upon  the  books 
of  the  corporation  endorsed  thereon,  upon  default  of  payment  of  the  debt 
hereby  secured,  th  e  attachment  reaches  only  the  surplus  after  payment 
of  the  debt  to  the  pledgee :  Id. 

If,  afber  this  interest  in  the  corporation  has  been  thus  attached,  the 
pledgee  does  not  exercise  the  power  of  sale  and  transfer  vested  in  hitn, 
and  the  stock  remains  in  the  name  of  the  pledgor  on  the  books  of  the 
corporation,  the  court  may,  proper  parties  being  before  it,  order  the  sale 
of  the  stock,  ascertain  such  surplus,  and  order  its  application  to  the  sat- 
isfaction of  the  judgment  in  attachment :  Id. 

Such  an  attachment  has  precedence  over  a  later  one  where  it  is  sought 
to  reach  this  surplus,  by  garnishee  process  served  upon  the  pledgee,  who 
has  never  exercised  the  power  of  sale  and  transfer  :  Id. 

Dividends  made  by  the  corporation  and  remaining  in  its  hands  aAer 
process  in  attachment  has  been  served,  follow  the  stock,  and  are  subject 
to  the  same  order  of  distribution  :  Id. 

Attoeney. 

Confidential  Communication — Disclosure  of  Intent  to  commit  Crime. 
— It  seems  to  be  required  by  principle  that  an  attorney,  learning  from 
the  client  in  a  professional  consultation,  or  in  any  other  manner,  that  the 
latter  proposes  to  commit  a  crime,  should  be  holden  to  owe  a  higher 
duty  in  the  matter  to  society,  and  to  the  party  to  be  affected  by  the 
crime,  than  that  which  he  owes  to  his  client.  State  v.  Barrows^  52 
Conn. 

But  this  exception  to  the  general  rule  protecting  the  communications 
of  a  client,  should  be  applied  only  to  such  statements  as  afford  reason- 
able evidence  of  the  guilty  intent :  Id. 

The  rule  which  protects  privileged  communications  from  disclosure  is 
one  of  public  policy  and  in  the  interest  of  justice  and  its  administra- 
tion, and  not  one  of  which  only  the  party  making  the  communication 
can  claim  the  benefit :  Id. 
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Bankruptct. 

Sale  of  Land  by  Assignee — Injunction  not  Granted  against  Suhse- 
quent  &tle  by  Order  of  State  Court, — Where  a  sale  of  the  lands  of  a 
bankrupt  estate  has  been  made  and  confirmed  by  order  of  the  bankruptcy 
court,  and  the  lands  have  been  conveyed  by  the  assignee,  the  Circuit 
Court  of  the  United  States  is  without  jurisdiction  at  the  suit  of  the  pur- 
chaser to  enjoin  a  sale  of  the  same  lands  about  to  be  made  upon  the 
order  of  a  state  court  upon  judgments  in  suits  commenced  by  attach- 
ment of  the  lands  in  question  a  few  days  before  the  defendant  was 
adjudicated  a  bankrupt :  Sargent  v.  Helton,  S.  C.  U.  S.,  Oct.  Term  1885. 

BlliLS  AND  Notes.     See  Contract ;  lAmitaiion^  Statute  of, 

Days  of  Grace — Acceptance  on  Sight  BiU  toithout  DatCf  but  Specify^ 
ing  Day  Bittu  Due — Protest, — A  bill  of  exchange,  dated  March  4th, 
payable  in  London  nizty  days  after  sight,  was  accepted  by  drawee  "  due 
twenty-first  May/'  but  without  date  of  acceptance :  Held,  that  in  the 
absence  of  affirmative  proof  that  the  acceptor  in  designating  the  day  of 
payment  by  the  word  **  due,"  included  the  days  of  grace ;  protest  on 
May  2l8t  must  be  considered  premature  :  BeU  v.  First  National  Bank, 
8.  C.  U.  S.,  Oct.  Term  1885. 

Common  Carrier.    See  Railroad, 
Constitutional  Law.    See  Removal  of  Causes. 

Proceedings  against  Inhabitants  for  Debt  of  Tovm. — A  statute 
authorizing  executions  upon  judgments  against  towns  to  be  issued 
against  and  levied  upon  the  goods  and  chattels  of  the  inhabitants,  is 
constitutional :  Eames  v.  Savage,  *l*l  Me. 

The  process  provided  in  that  section  is  ^'  due  process  of  law,"  and  is 
not  in  conflict  with  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States  :  Id, 

Power  to  Enact  Registration  Law, — The  general  assembly,  under  the 
general  grant  of  legislative  power  secured  to  it  by  the  constitution,  has 
power  to  provide  by  statute  for  the  registration  of  voters,  and  to  enact 
that  all  electors  must  register  before  being  permitted  to  vote:  Daggett 
V.  Hudson,  43  Ohio  St. 

Such  an  act,  however,  to  be  valid,  must  be  reasonable  and  impartial, 
and  calculated  to  facilitate  and  secure  the  constitutional  right  of  suf- 
frage, and  not  to  subvert  or  injuriously,  unreasonably  or  unnecessarily 
restrain,  impair  or  impede  the  right :  Id. 

Due  Process  of  Law — Railroad  Fence  Law — Exemplary  Damages-- 
Police  Power, — Suit  was  brought  under  a  Missouri  statute  requiring 
railroad  companies  to  fence  their  tracks  and  maintain  cattle  guards,  as 
therein  specified,  where  the  road  runs  through  or  adjoins  cultivated 
fields  or  enclosed  lands,  and  providing,  in  default  thereof,  that  such  cor^ 
porationa  shall  be  liable  in  double  the  amount  of  all  damages  done  by  its 
agents,  engines  or  cars  to  animals  on  said  road,  or  by  reason  of  any 
animal  escaping  from  or  coming  upon  said  lands  and  fields,  occasioned  in 
either  case  by  failure  to  maintain  such  fences  or  cattle  guards ;  Held, 
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that  the  statute  does  not  violate  sect.  1,  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  by  depriving  the  company  of  pro- 
perty without  due  process  of  law  in  that  it  allows  a  recovery  of  damages 
for  stock  killed  or  injured  in  excess  of  its  value ;  nor  does  it  deny  it  the 
equal  protection  of  the  laws,  since  each  railroad  is  subjected  to  the  same 
liability :  Mhiouri  Pac.  Railway  v.  Butnei^  S.  C.  U.  S.,  Oct.  Term 
1885. 

For  injuries  resulting  from  neglect  of  duties,  in  the  discharge  of 
which  the  public  is  interested,  something  beyond  compensatory  damages 
may  be  awarded  to  the  owner  by  way  of  punishment  for  the  company's 
negligence ;  and  the  legislature  may  fix  the  amount  or  prescribe  the 
limit  within  which  the  jury  may  exercise  their  discretion.  Authority 
for  imposing  such  duties  as  prescribed  by  the  statute  in  question  is 
found  in  the  police  power  of  a  state  to  provide  against  accidents  to  life 
and  property  in  any  business :  Id. 

Contempt. 

What  Constitutes — Power  of  Court — Practice. — A  defendant  in  a  suit 
procured  a  postponement  through  his  counsel  on  the  ground  that  he 
was  too  ill  to  attend  court.  The  counsel  for  the  plaintiff,  suspecting 
that  there  had  been  deception,  filed  an  application,  accompanied  with 
affidavits,  for  an  attachment  of  the  defendant  for  contempt.  An  order 
to  show  cause  was  issued  by  the  court  and  served  on  the  defendant. 
He  however  did  not  appear,  claiming  to  be  too  ill,  but  his  counsel  ap- 
peared for  him  and  filed  an  answer,  asserting  the  fact  of  his  illness,  and 
disclaiming  all  intention  to  disobey  the  court.  To  this  the  plaintiff 
filed  no  reply.  A  hearing  was  then  had  in  the  absence  of  the  defendant, 
against  the  protest  of  his  counsel,  and  the  court  found  him  guilty  of  the 
contempt  charged  and  sentenced  him  to  pay  a  fine  and  costs,  the  latter 
taxed  as  in  an  ordinary  civil  suit.  Eeld,  on  the  defendant's  appeal — 
1.  That  the  conduct  of  the  defendant,  so  far  as  it  tended  to  obstruct  and 
embarrass  the  court  in  the  administration  of  justice,  was  of  the  nature 
of  a  contempt,  and  that  the  court  below  having  found  it  to  be  a  con- 
tempt, this  court  could  not,  as  matter  of  law,  say  that  it  was  not  so.  2. 
But  that,  as  the  contempt  was  not  committed  in  the  presence  of  the 
court,  the  court  could  find  the  defendant  guilty  of  it  only  on  regular 
proof,  making  a  trial  necessary.  3.  That  as  the  contempt  was  a  crim' 
inal  one  a  civil  proceeding  for  its  punishment  was  irregular;  and  that 
the  proceeding  should  have  conformed,  as  nearly  as  possible,  to  those 
in  criminal  cases.  4  That  the  court  had  no  power  to  proceed  to  trial 
and  judgment  in  the  absence  of  the  defendant,  and  that  he  had  a  right 
to  be  heard.  5.  That  affidavits  were  improperly  admitted  as  evidence 
on  the  trial ;  also  a  deposition  taken  on  the  part  of  the  plaintiff:  Welch 
V.  Barber f  52  Conn. 

Contract. 

Consideration — Delivery. — The  treasurer  of  a  savings  bank  made  his 
note  for  $2000,  running  to  the  bank,  and  secured  it  by  an  assignment 
of  a  life  insurance  policy  on  his  own  life,  for  the  purpose  of  making  up 
to  the  bank  a  loss  on  loans  for  which  he  was  neither  morally  nor  legally 
responsible.     After  his  death  the  trustees  of  the  bank  found  the  note 
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and  policy,  which  was  the  first  knowledge  they  had  of  the  existence  of 
either,  and  they  applied  the  insurance  money  first  to  the  payment  of  the 
note,  and  the  balance  they  delivered  to  the  executor  of  the  deceased 
treaaarer:  Held,  1.  That  the  note  was  without  consideration  and  void. 
2.  That  the  assignment  of  the  policy  was  void  for  want  of  a  delivery  : 
DexUr  Sav.  Bank  v.  Copdand,  77  Me. 

Offer  to  subscribe  to  Stock — Revocation. — An  offer  in  writing  to  sub- 
scribe to  the  capital  stock  of  a  railroad  company,  conditioned  upon  the 
construction  of  its  line  of  road  along  a  designated  route,  is  revocable 
at  the  option  of  the  party  making  such  offer  at  any  time  before  its  deli- 
very to  and  acceptance  by  such  company;  and  his  death  before  such 
delivery  and  acceptance  works  such  revocation  :  Wallace  v.  Totonsend, 
43  Ohio  St. 

Corporation. 

Dividends — Right  of  Court  to  compel  Declaration  of, — As  a  rule,  offi- 
cers of  the  corporation  are  the  sole  judges  of  the  propriety  of  declaring 
dividends.  But  they  are  not  allowed  to  act  illegally,  wantonly  or  op- 
pressively. And  when  the  right  to  a  dividend  is  clear,  and  there  are 
funds  from  which  it  can  properly  be  made,  a  court  of  equity  will  compel 
the  company  to  declare  it :  Belfast  dc  Moosehead  Lake  Rd,  Co,  v.  Bel- 
jast,  77  Me. 

Corporation  de  facto — Rights  of — Effect  of  Judgment  of  Ouster. — 
Where  an  attempt  is  made,  in  good  &ith,  to  organize  a  private  cor- 
poration by  colorable  proceedings,  approved  by  the  Attorney-General 
and  the  Secretary  of  State )  the  paper  intended  for  the  certificate  of 
incorporation  admitted  to  record  in  the  office  of  the  latter,  duly  certified 
by  him  as  the  certificate  of  incorporation  of  such  body;  where  these 
steps  are  followed  by  uninterrupted  and  unchallenged  user  for  a  number 
of  years,  and  valuable  rights  and  interests  have  been  in  good  faith 
acquired,  enjoyed  and  disposed  of  by  such  organization,  acting  as  a  body 
corporate,  it  is  a  corporation  defacto^  and  its  corporate  capacity  cannot 
be  questioned  in  a  private  suit  to  which  it  is  a  party  :  Society  Ferun  v. 
City  of  CUveland,  43  Ohio  St. 

Such  an  organization  has  capacity  to  acquire,  hold,  enjoy,  encumber, 
and  convey  the  legal  title  to  real  estate ;  and  rights  acquired  or  liabili- 
ties incurred  by  it  and  by  parties  dealing  with  it  in  good  faith  will  not 
be  divested  or  defeated  by  a  subsequent  judgment  in  quo  warranto  pro- 
ceedings excluding  it  from  the  use  of  corporate  franchises  by  reason  of 
some  defect  or  omission  in  the  original  steps  taken  to  assume  corporate 
powers :  Id. 

A  judgment  of  ouster  against  a  pretended  corporation  by  reason  of 
defect  in  the  form  of  the  certificate  of  incorporation,  is  not  retroactive 
in  its  effect  upon  rights  acquired  and  liabilities  incurred  in  the  course 
of  transactions  in  good  faith  with  such  acting  corporation^  prior  to  such 
ouster:  Id. 

Turnpike  Company — Liability  for  Injury  to  Traveller — Dangerous 
Orades. — A  turnpike  company  which  derives  a  revenue  from  the  use  of 
its  road  by  travellers,  is  directly  liable  to  those  who  travel  upon  it  for 
in  juries  occasioned  by  the  want  of  repair  of  the  road,  without  any  ex- 

VoL-  XXXIV.— 10 
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press  statutory  provision  imposing  such  a  liability.  The  liability  to  pay 
tolls  is  a  consideration  for  the  undertaking  on  the  part  of  the  corpora- 
tion to  furnish  a  safe  road  for  the  use  of  the  traveller  as  an  equivalent: 
President y  dkc,  Baltimore  and  Yorktoton  Turnpike  Road  v.  Orotother, 
63  Md. 

Where  differences  in  grade  exist,  the  company  is  bound  to  make  safe 
and  convenient  turnouts  to  the  side  roads,  and  where  such  differences 
are  so  great  and  the  slopes  to  the  side  roads  so  precipitous  as  to  be  neces* 
sarily  dangerous,  such  places  should  be  protected  by  proper  safe- 
guards :  Id. 

Costs. 

Payment  out  of  Fund. — In  suits  vrhere  one  person  incurs  expense  in 
rescuing  property  for  the  benefit  of  many,  a  court  of  equity  has  power 
to  direct  that  the  expenses  so  incurred  shall  be  paid  from  the  common 
fund :  Merwin  v.  Richardson,  62  Conn. 

Contribution.    See  Costs, 
Court.    See  Contempt. 

Criminal  Law. 

Selling  Liquor  to  Minor — Act  of  Agent, — A  licensed  dealer  in  spirit- 
uous liquors,  indicted  for  unlawfully  selling  liquor  to  a  minor,  cannot 
escape  the  penalty  of  the  offence  by  proving  that  the  sale  was  made  by 
his  barkeeper,  during  his  absence,  without  his  knowledge  and  contrary 
to  his  instructions  given  in  good  faith,  and  which  were  so  understood  by 
the  barkeeper.  The  intent  in  such  case  is  immaterial  in  determining 
the  guilt :   Carroll  v.  State,  63  Md. 

Where  the  agent  is  set  to  do  the  very  thing  which,  and  which  only, 
the  business  of  the  principal  contemplates,  namely,  the  dispensing  of 
liquors  to  purchasers,  the  principal  must  be  chargeable  with  the  agent's 
violation  of  legal  restrictions  on  that  business.  The  act  of  the  agent  is 
the  act  of  the  principal :  Id. 

Debtor  and  Creditor.    See  Equity. 

Equitt.     See  Corporation  ;  Lis  Pendens. 

Creditors*  Bill — Parties  Defendants — Multifariousness, — Where  a 
debtor  conveys  all  his  property  in  distinct  parcels  to  separate  parties 
and  dies,  a  creditors'  bill  to  set  aside  said  conveyances  for  fraud,  may 
join  all  the  grantees  in  the  several  deeds  as  defendants,  in  order  to 
bring  all  the  property  within  reach  of  the  creditors'  claims :  Brian  v. 
Thomas,  63  Md. 

There  is  no  rule  of  universal  application  as  to  the  doctrine  of  multi- 
fariousness, and  much  must  be  left  to  the  discretion  of  the  court  iu 
particular  cases :  Id, 

BiU  to  Restrain  Nuisance — Joinder  of  Defendants  whose  Several  Acta 
Contribute  to  the  Nuisance. — Where  several  respondents,  though  acting 
independently  of  each  other,  deposit  the  refuse  material  and  debria 
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arisiqg  from  the  operation  of  their  mills  into  the  same  stream,  whence, 
by  the  natural  current  of  the  water,  it  is  carried  down  the  river  and 
commingles  into  one  indistinguishable  mass  before  reach! Dg  the  com- 
plainant's premises.  Heild,  upon  a  bill  in  equity  for  perpetual  injunc- 
tion, that  while  the  acts  of  the  respondents  may  be  independent  and 
several,  the  result  of  these  several  acts  combines  to  produce  whatever 
damage  or  injury  the  complainant  suffers,  and  in  equity  constitutes  but 
one  cause  of  action,  and  all  the  respondents  may  be  joined  in  the  same 
bill  to  restrain  the  nuisance :   The  Lockwood  Co.  v.  Lawrence  11  Me. 

Errors  and  Appeals. 

Potcers  of  a  Court  of  Error  as  to  Uvulence — Decision  as  to  Right  to 
Closing  Argument  not  Reviewable. — The  Supreme  Court  of  the  United 
States  cannot  review  the  weight  of  the  evidence,  and  can  look  into  it 
only  to  see  whether  the^e  was  error  in  not  directing  a  verdict  for  the 
plaintiff  on  the  question  of  variance,  or  because  there  was  no  evidence 
to  sustain  the  verdict :  Lancaster  v.  Collins,  S.  C.  U.  S.,  Oct.  Term, 
1885. 

The  question  as  to  which  party  shall  make  the  closing  argument  to 
the  jury  is  one  of  practice,  and  is  not  the  subject  of  a  bill  of  excep- 
tions or  of  a  writ  of  error :  Id, 

Jurisdiction  of  the  United  States  Supreme  Court — $5000  Limit- — 
Several  Defendants  and  Separate  Judgments, —  Where  suit  is  brought 
against  heirs  to  enforce  their  liability  for  the  payment  of  a  note  on  which 
their  ancestor  was  bound,  and  they  plead  neither  counter-claim  nor 
set-off,  and  ask  no  affirmative  relief,  and  separate  judgments  are  ren- 
dered against  each  for  his  proportionate  share,  this  court  has  jurisdiction 
in  error  only  over  those  judgments  which  exceed  $5000  :  Henderson  v. 
Wadsworth,  S.  C.  U.  S.,  Oct.  Term,  1885. 

Evidence. 

Right  of  Witness  to  Decline  to  give  Evidence  Criminating  him — Prac- 
tice.— The  privilege  accorded  to  a  witness  of  declining  to  make  any  dis- 
closure that  might  be  used  for  his  crimination,  is  a  personal  privilege, 
and  mast  be  claimed  by  him  upon  oath,  and  neither  the  party  to  the 
cause,  nor  the  counsel  engaged,  will  be  permitted  to  make  the  objection: 
Chesapeake  Club  v.  State,  68  Md. 

The  mere  statement  of  the  witness  on  oath  that  he  believes  that  the 
answer  to  the  question  asked  will  tend  to  criminate  him,  will  not  suffice 
to  protect  him  from  answering,  if  from  all  the  circumstances  surround- 
ing the  cane  the  court  be  satisfied  that  the  answer  will  have  no  such 
effect  as  that  claimed  by  the  witness.  It  is  for  the  court  to  decide  whe- 
ther the  privilege  is  well  and  bona  fide  claimed  or  not :  Id. 

After  a  witness  has  been  sworn  he  may  claim  his  protection  at  any 
stage  of  the  inquiry,  and  upon  his  so  doing  he  cannot  be  compelled 
to  answer  any  additional  question  that  would  tend  to  criminate  him  : 
Id. 

Witneu — Refreshing  Recollection   by    Memoranda. — A  witness  may 
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refer  to  memoranda  made  by  himself  or  others  for  the  purpose  of  refresh- 
ing his  recollection  :  Erie  Preserving  Co.  v.  Miller^  62  Conn. 

And  it  is  of  no  conseqaeuce  whether  the  memoranda  thus  referred  to 
are  ori<;inals  or  copies ;  they  are  solely  for  the  use  of  the  witness  and  are 
not  evidence  to  go  to  the  jury :  Id, 

What  necessary  to  Warrant  Verdict  in  Civil  Case, — In  civil  cases  the 
verdict  of  the  jury  should  be  determined  by  the  mere  preponderance 
of  evidence,  even  though  the  conclusion  imputes  to  the  defendant  the 
guilt  of  a  felony  :  Mead  v.  Husted^  52  Conn. 

In  a  civil  suit  for  the  burning  of  the  plaintiff's  barns  the  judge  in- 
structed the  jury  that  if,  after  giving  the  defendant  the  benefit  of  the 
presumption  in  his  favor,  they  iairly  and  honestly  believed  that  it  was 
more  likely  to  be  true  that  the  defendant  set  fire  to  the  plaintiff's  barns 
than  that  he  did  not,  they  ought  to  render  a  verdict  for  the  plaintiff, 
and  if  they  did  not  so  believe,  then  for  the  defendant :  Hetd^  on  the 
defendant's  appeal,  to  be  no  error :  Id, 

Executors  and  Administrators. 

When  Purchaser  at  Invalid  /Sale  of  Real  Estate  made  by  Adminis- 
trator by  Order  of  Probate  Court,  not  Protected. — The  Mississippi  Code 
of  1871,  sect.  2173,  by  which  any  action  to  recover  property  because  of 
the  invalidity  of  an  administrator's  sale  by  order  of  a  probate  court 
must  be  brought  within  one  year,  '*  if  such  sale  shall  have  been  made 
in  good  faith,  and  the  purchase-money  paid,"  does  not  apply  to  an  action 
brought  by  the  heir  to  recover  land  bid  off  by  a  creditor  at  such  a  sale 
for  the  payment  of  his  debt,  and  conveyed  to  him  by  the  administrator, 
and  not  otherwise  paid  for  than  by  giving  the  administrator  a  receipt 
for  the  amount  of  the  bid.  The  invalidity  of  the  sale  in  this  case  was 
owing  to  the  administrator  never  having  given  bond  to  account  for  the 
proceeds  of  the  sale  as  required  by  statute:  Clay  v.  Field,  S,  G.  U.  S. 
Oct.  Term  1886. 

Gift. 

Donatio  causa  mortis — What  Constitutes, — 6.  was  a  man  of  advanced 
age,  having  a  wife,  and  dajighters  by  a  first  wife,  and,  by  the  present 
wife  a  sonf  with  whom  he  boarded  )  his  property  consisted  partly  of  a 
farm  and  stock  thereon,  but  mostly  of  promissory  notes  of  various 
amounts  ;  before  his  last  sickness  he  had  expressed  a  desire  '<  that  his 
children  should  have  his  notes  and  his  son  should  have  his  farm  ;  "  on 
the  morning  of  the  day  of  his  death,  and  in  the  presence  of  a  daughter's 
husband,  herself  and  a  sister,  G.  called  the  daughter  and  said  to  her, 
*'  my  notes  are  in  a  little  box  on  the  bureau  there,  I  want  you  to  take 
them  and  divide  them  equally  among  you  children ; "  he  told  her  to 
get  the  key  to  the  box,  and  she  got  the  key  and  tried  it  in  the  box, 
and  gave  the  key  to  her  husband  for  safe  keeping.  AHer  his  death 
intestate,  she  took  the  box  and  did  not  divide  the  notes,  but  returned 
them  to  the  administrator,  and  they  were  appraised  and  held  as  part  of 
the  estate.  In  an  action  by  the  daughters,  claiming  for  themselves  and 
the  son,  the  notes  and  their  proceeds  as  against  the  administrator  and  the 
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widow :  J7e/<f,  Ist.  These  faots  do  not  show  saoh  a  delivery  as  oon- 
stitutes  a  valid  gifl  causa  mortis.  2d.  These  notes  and  their  proceeds 
are  assets  of  the  estate,  and  the  widow  is  entitled  to  her  proper  part 
thereof :   Gano  v.  Fish,  43  Ohio  St. 

Highway.    See  Corporatimi. 

Husband  and  Wifb. 

Bvriul  Expenses  of  Wife— By  whom  Payable. — It  is  the  duty  of  a 
husband  to  defray  the  expense  of  burying,  in  a  suitable  manner,  his 
deceased  wife,  and  he  has  no  right  to  charge  it  against  her  estate  :  Sta^ 
pWs  Appeal  from  Probate^  52  Conn. 

Receipt  of  Wife*s  Money  by  Husband —  When  Wife  is  a  Cieditor. — A 
wife  may  become  a  creditor  of  her  husband,  in  respect  of  money  or 
property  belonging  to  her  as  her  separate  estute,  which  the  husband  has 
received  under  an  express  promise  at  the  time  to  repay  her.  But  if 
such  money  or  other  separate  property  has  been  received  by  the  husband 
with  the  knowledge  and  acquiescence  of  the  wife,  without  such  express 
promise  at  the  time,  no  implied  assumpsit,  either  legal  or  equitable,  will 
arise  to  support  a  claim  against  the  husband  or  his  estate  :  Crrover  d: 
Baker  Sewing  Machine  Co.  v.  Raddiff,  63  Md. 

Divorce  — Alimony — Subsequent  Re-marriage  —  Reduction.  — Where 
alimony  had  been  granted,  in  instalments,  to  a  divorced  wife,  and  she  is 
afterwards  re-married  to  a  man  financially  able  to,  and  who  does,  in  fact, 
support  her,  these  facts  would  prima  fade  be  a  good  cause  for  modify- 
ing the  former  decree  so  as  to  reduce  the  amount  to  be  paid  for  her  sup- 
port to  a  nominal  sum,  or  such  sum,  as  in  the  changed  condition  of  the 
defendant,  the  court  might  deem  just  and  reasonable  :  Olney  v.  Watts^ 
43  Ohio  St. 

Injunction.    See  Equity  ;  Railroad. 
Interest.    See  Mortgage. 

Intoxicating  Liquor.    See  Criminal  Law, 
« 

Limitations,  Statute  of. 

Endorsement  of  Payment  on  Note. — An  endorsement  of  the  payment 
of  money  on  a  note,  made  by  the  holder  after  it  has  become  barred  by 
the  statute  of  limitations,  is  to  be  regarded  as  an  entry  made  in  his 
interest:    Coon^s  Appeal  from  Commissioners,  52  Conn. 

Where  in  such  a  case  it  had  been  found  in  the  court  below  that  there 
VIS  no  evidence  that  the  money  so  endorsed  was  in  fact  paid  by  the 
Qitker  or  with  his  knowledge,  it  was  held  that  this  court  could  not,  as 
matter  either  of  fact  or  uf  law,  infer  such  payment  from  the  endorse- 
ment: Id. 

Lis  Pendens. 

What  constitutes. — ^That  to  constitute  a  lis  pendens  to  bind  a  purchaser, 
a  bill  must  not  only  be  actually  filed,  having  special  reference  to  spe- 
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cific  property,  but  the  subpoena  must  also  have  been  served  upon  the 
defendant,  before  the  lis  pendens  will  begin  :  Sanders  v.  McDonald^  63 
Md. 

MORTOAQE. 

Mortgagor — Presumption  of  Payment — Statute  of  Limitations. — The 
presumption  of  payment  in  favor  of  a  mortgagor  in  possession  over 
twenty  years,  is  not  conclusive,  but  may  be  rebutted  by  evidence  of  part 
payment  of  principal  or  interest,  or  by  admissions  of  the  existence  of 
the  debt,  or  other  circumstances  from  which  it  maybe  inferred  the  debt 
has  not  been  paid.  In  other  words,  a  recognition  of  the  mortgage  debt 
involving  a  promise  to  pay  it,  will  remove  the  bar  of  the  Statute  of  Lim- 
itations :  Brown  v.  Bardcastle,  63  Md. 

Where  a  bond  is  given  conditioned  for  the  payment  of  a  sum  named, 
with  one  per  cent,  interest  thereon  by  a  particular  day,  and  there  is  no 
stipulation  in  relation  to  interest  after  that  day,  in  case  the  debtor  should 
fail  to  pay  the  debt,  the  creditor  is  entitled  to  the  legal  rate  of  interest 
after  that  time  :  Id. 

Trust  Deed  to  two  Trustees — Absence  of  one  of  them  at  the  Sale. — 
Under  a  deed  of  trust  covering  land  in  the  District  of  Columbia,  made 
by  a  debtor  to  two  grantees,  their  heirs  and  assigns,  to  secure  the  pay- 
ment of  a  promissory  note,  by  which  deed  the  grantees  were  empowered, 
on  default,  to  sell  the  land  at  public  auction,  **  on  such  terms  and  condi- 
tions, and  at  such  time  and  place,  and  after  such  previous  public  adver- 
tisement," as  they  ^^  their  assigns  or  heirs,"  should  deem  advantageous 
and  proper,  and  to  convey  the  same  in  fee  simple  to  the  purchaser,  a  sale 
was  had  by  public  auction,  under  a  notice  of  sale,  signed  by  both  of  the 
trustees,  and  duly  published  in  a  newspaper  ;  but  at  the  sale  only  one  of 
the  trustees  was  present.  The  proceedings  at  the  sale  were  fair :  both 
of  the  trustees  united  in  a  deed  to  the  purchaser,  and  no  ground  ap- 
peared for  setting  the  sale  aside  :  Held,  that  the  absence  from  the  sale 
of  one  of  the  trustees  was  not  a  sufficient  reason,  of  itself,  for  setting 
aside  the  sale,  as  against  the  former  owner  of  the  land  :  Smith  v.  Black, 
S.  C.  U.  S.,  Oct.  Term  1885. 

Negligence.    See  Corporation. 

Municipal  Corporation.    See  Offfcer. 

Nonsuit. 

Right  of  Plaintiff  to  Suffer. — After  the  evidence  was  closed  upon  both 
sides  the  plaintiff  stated  that  he  voluntarily  became  nonsuit,  and  the 
court  ruled  as  a  matter  of  law  that  he  could  not  become  nonsuit  against 
the  defendant's  objection.     Held,  error :    Washburn  v.  Allen,  77  Me. 

Before  opening  his  case  the  plaintiff  may  become  nonsuit  as  a  matter 
of  right.  After  the  case  is  opened,  and  before  verdict,  he  may  have 
leave  to  become  nonsuit  in  the  discretion  of  the  court ;  after  verdict 
there  can  be  no  nonsuit :  Id, 

Nuisance.    See  Equity. 
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Officer. 

Removal — Pre-requisites. — Where  an  officer  is  **  subject  after  hearing 
to  removal  by  the  mayor,  by  and  with  the  advice  and  consent  of  the 
aldermen/'  the  hearing  roust  be  by  the  ^*  board  of  mayor  and  aldermen.'* 
A  hearing  by  the  aldermen  alone  is  not  sufficient,  even  if  by  the  officer's 
consent :  Andrews  v.  J^iwy,  77  Me. 

Where  an  officer  is  removable  in  the  manner  above  stated  for  ^^  ineffi- 
ciency or  other  cause/'  the  mayor  and  aldermen  must  find  sufficient 
cause  to  exist  as  matter  of  fact,  and  so  adjudicate,  before  a  valid  order 
of  removal  can  be  made.  An  omission  to  pass  upon  the  truth  of  the 
charges  invalidates  the  order  of  removal :  Id. 

Practice.    See  Nonsuit 

Railroad. 

JXscriminatton  in  Freights — Injunction. — Discrimination  in  rates  by 
a  railroad  company  cannot  be  upheld  simply  because  the  favored  ship- 
per may  furnish  for  shipment  during  the  year  a  larger  freightage  in 
the  aggregate  than  any  other  shipper,  or  more  than  all  others  combined. 
A  discrimination  resting  exclusively  on  such  a  basis  will  not  be  sus- 
tained ;  Schojield  v.  Lake  Shore  &  M.  S.  RaUroad^  43  Ohio  St. 

Where  it  appeared  that  the  plaintiffs'  business  was  such  as  to  make 
them  frequent  shippers,  and  that  a  continuous  series  of  shipments  was 
necessary  in  conducting  their  business,  and  that  a  remedy  sought  by 
actions  at  law  would  lead  to  a  multiplicity  of  suits :  Held,  the  court 
will  intervene  by  injunction  to  prevent  a  multiplicity  of  suits,  and  it  is 
not  a  pre-requisite  that  the  plaintiffs  should  have  first  established  their 
rights  by  an  action  at  law  :  Id, 

Where  a  defendant  railroad  company  is  a  corporation,  consolidated 
noder  the  statutes  of  several  states,  including  this  state,  and  its  road 
extends  into  several  states :  Hd*l,  that  its  acts  of  injurious  discrimina- 
tion committed  or  threntened  injthis  state,  to  the  business  of  shippers, 
either  here  or  along  the  line  of  its  railroad  in  this  state,  may  be 
enjoined  by  the  courts  of  this  state  :  Id, 

Removal  of  Causes. 

Case  arising  under  the  Constitution  or  Laws  of  the  United  States. — 
If  from  the  questions  involved  in  a  case,  it  appears  that  some  title,  right, 
privilege  or  immunity  on  which  the  recovery  depends,  will  be  defeated 
by  one  construction  of  the  Constitution  or  a  law  of  the  United  States,  or 
sustained  by  the  opposite  construction,  the  case  will  be  one  arising  under 
the  Constitution  or  laws  of  the  United  States,  within  the  meaning  of 
that  term  as  used  in  the  Act  of  March  3d  1875,  otherwise  not :  StaHn 
V.  New  Fork,  S.  C.  U.  S.,  Oct  Term  1885. 

Sale. 

Conditional  Sale — l^tle. — An  innkeeper  sent  the  following  order  to 
a  wholesale  liquor  dealer:  *' Please  send  by  first  express  a  half  barrel 
Bourbon  whiskey  and  two  baskets  of  Piper  wine.     What  is  used  I  will 
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account  for  and  ship  rest  back  to  you.  I  want  it  for  the  commercial 
travellers,  who  will  be  here  Friday  to  dinner : "  Hdd,  that  the  title 
passed  on  delivery  to  the  innkeeper,  so  that  the  liqaors  could  be 
attached  by  his  creditors  as  his  property :  Hotchhin  v.  Hipping,  52 
Conn. 

Contract  of — Place  of  Shipment  a  Material  Incident — Repudiation 
of  Contract. — In  a  mercantile  contract  a  statement  descriptive  of  the 
subject-matter,  or  of  some  material  incident,  such  as  the  time  or  plaee 
of  shipment,  is  ordinarily  to  be  regarded  as  a  warranty,  or  condition 
precedent,  upon  the  failure  or  non-performance  of  which  the  party 
aggrieved  may  repudiate  the  whole  contract :  FiUey  ▼.  Pope^  S.  C.  U. 
S.,  Oct.  Term  1885. 

Under  a  contract  for  the  sale  of  '^500  tons  No.  1  Shotts  (Scotch)  pig 
iron,  at  $26  per  ton  cash,  in  bond  at  New  Orleans  \  shipment  from  Qlas- 
gow  as  soon  as  possible ;  delivery  and  sale  subject  to  ocean  risks," — 
shipment  from  Glasgow  is  a  material  part  of  the  contract,  and  the  buyer 
may  refuse  to  accept  such  iron  shipped  as  soon  as  possible  from  Leith, 
and  arriving  at  New  Orleans  earlier  than  it  would  have  arrived  by  the 
first  ship  that  could  have  been  obtained  from  Glasgow :  Id. 

Shipping. 

Cbntract  between  Part  Owners  as  to  Sailing, — Whether  a  contract 
entered  into  between  two  of  several  part  owners  of  a  vessel,  wherein 
they  mutually  stipulate  that  each  shall  sail  the  vessel  as  master  alternate 
years,  is  void  as  against  public  policy — quere :  Rogers  v.  Sheerer,  77 
Me. 

Assuming  such  a  contract  to  be  valid,  the  true  construction  of  it  is, 
that  each  shall  sail  the  vessel  alternate  years,  only  so  long  as  he  per- 
forms the  high  and  responsible  duties  of  master  with  that  degree  of 
care,  attention,  pindence  and  fidelity  which  the  law  demands;  and  when 
he  fails  to  do  that,  he  can  no  longer  invoke  the  aid  of  the  contract 
against  the  other  :  Id, 

Earnings — Action  by  Part  Owner  against  Master. — An  action  for 
money  had  and  received  cannot  be  maintained  by  a  part  owner  (not  the 
ship's  husband),  for  his  share  of  the  freight  money,  against  the  master, 
who  collected  and  remitted  the  same  to  the  ship's  husband  afler  receiv- 
ing; a  written  notice  from  such  part  owner  to  remit  his  share  to  him  : 
Patten  v.  Percy,  77  Me. 

Witness.    See  Evidence, 
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LEGISLATION  IMPAIRING  THE  OBLIGATION  OP 

CONTRACTS. 

Thb  teDth  section  of  the  first  article  of  the  Constitution  of  the 
United  States  prohibits  the  several  states  from  passing  any  law 
impairing  the  obligation  of  contracts.  Like  most  of  the  clauses 
of  that  instrument  this  limitation  has  had  a  cogent  influence  in  the 
decision  of  a  long  array  of  reported  cases,  and  its  operation  has 
been  found  to  determine  the  validity  of  many  different  species  of 
legislation.  It  is  the  purpose  of  this  article  to  examine  in  detail 
the  more  important  applications  of  the  prohibition,  in  the  light 
of  the  authorities  where  its  effect  has  been  called  in  question  and 
decided. 

I.  Charters  of  Private  Corporations. — Since  the  decision  in  the 
great  case  of  Dartmouth  College  v.  Woodward^  4  Wheat.  518,  it 
has  scarcely  ever  been  doubted  that  a  charter  of  a  private  cor- 
poration is  a  contract,  within  the  meaning  of  the  constitutional 
limitation,  between  the  state  and  the  corporators,  and  that  any  act 
of  legislation  which  impairs  it,  whether  by  enlarging  the  power 
of  the  state  over  the  body  corporate,  or  by  abridging  its  franchises, 
or  otherwise  altering  it  in  a  material  point,  is  invalid.  The  case 
cited  held  that  the  charier  granted  by  George  III.,  to  the  trustees 
of  Dartmouth  College  in  1769  was  a  contract,  and  not  subject  to 
alteration  at  the  hands  of  the  New  Hampshire  legislature.     And 

the  same  principle  was  upheld   in   the   equally   celebrated  case 
Vol.  XXXIV.— 11  (81) 
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of  Fletcher  v.  Pecky  6  Granch  87.  And  see  Commercial  Bank  v. 
StaiCy  6  Sni.  &  M.  599;  Attorney- General  y.  Bank  of  Charlotte^ 
4  Jones  Eq.  287 ;  per  contra,  State  v.  Railroad^  24  Texas  80 ; 
Toledo  Bank  v.  Bond^  1  Ohio  St.  622.  As  examples  of  legislative 
interference  with  corporate  rights  may  be  cited  Pingry  v.  Wa%h- 
bum^  1  Aik.  264,  where  a  statute  authorizing  certain  persons  to 
pass  over  a  turnpike  road  without  paying  toll,  who  were  not  exempt 
by  the  act  incorporating  the  turnpike  company,  was  held  unconsti- 
tutional ;  and  the  case  of  Commonwealth  y.  New  Bedford  Bridge^ 
2  Gray  339,  where  the  charter  of  a  bridge  company  authorized  the 
erection  of  a  bridge  '^  with  two  suitable  draws  which  shall  be  at 
least  thirty  feet  wide,"  and  it  was  held  that  a  subsequent  ace  requir- 
ing such  draws  to  be  of  the  width  of  sixty  feet  was  invalid,  as 
annexing  new  conditions.  But  a  grant  of  a  corporate  franchise, 
like  any  other  contract,  must  be  accepted  by  the  grantee,  in  order 
to  raise  any  obligation.  Hence  a  law  declaring  the  repeal  of  all 
charters  under  which  a  honafde  organization  has  not  taken  place 
and  business  been  entered  upon  within  the  time  limited  by  the 
charter,  or,  if  none  be  specified,  within  a  reasonable  time,  is  not  in 
conflict  with  the  constitution :  ChincUclamouche  Lumber  Co.  v. 
Commonwealth^  100  Penn.  St.  438 ;  Gregory  v.  Shelby  CoUege^  2 
Met.  (Ky.)  589;  BaUo.  ^  Susq.  Rd.  Co.  v.  Nesbit,  10  How.  395. 
It  is  axiomatic  that  every  contract  must  be  founded  upon  a  con- 
sideration, and  the  consideration  in  the  case  of  a  private  charter  is 
of  course  understood  to  be  the  advantage  which  the  public  expects 
to  derive  from  it,  whether  of  convenient  transportation  of  persons 
and  property,  or  increased  facilities  in  the  circulation  of  money,  or 
reduced  cost  of  manufactured  articles,  or  what  not.  And  even  in 
the  case  of  a  mere  grant  by  the  legislature,  based  on  no  considera- 
tion at  all,  if  the  grant  has  become  completely  executed  it  is  there- 
after, like  a  gift  between  individuals,  irrevocable:  Derby  Turnpike 
Co.  V.  Parks,  10  Conn.  522.  Equally  within  the  prohibition  are 
the  rights  and  powers  incidental  to  the  corporation  and  proper  and 
necessary  to  carry  into  effect  the  authorities  granted  by  its  charter: 
Planters*  Bank  v.  Sharp^  6  How.  301.  At  the  same  time,  this 
constitutional  immunity  cannot  be  carried  so  far  as  to  exempt  the 
corporation  from  the  proper  and  reasonable  control  of  the  state  in 
cases  where  its  privileges  have  been  perverted  or  abused  or  the 
rights  of  third  persons  are  in  danger  of  being  compromised  through 
its  actions.     This  position  is  very  vigorously  maintained  by  Mr. 
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Jostioe  EL^RLAN,  in  a  case  decided  by  the  United  States  Supreme 
Court  in  March  1885  {Chicago  Life  Insurance  Co,  v.  Needles^ 
111  U.  S.  574).  The  learned  judge  says:  "The  right  of  the 
plaintiff  in  error  to  exist  as  a  corporation  and  its  authority  in  that 
capacity  to  conduct  the  particular  business  for  which  it  was  created, 
were  granted  subject  to  the  condition  that  the  privileges  and 
franchises  conferred  upon  it  should  not  be  abused,  or  so  employed 
as  to  defeat  the  ends  for  which  it  was  established,  and  that,  when 
so  abused  or  misemployed,  they  may  be  withdrawn  or  reclaimed  by 
the  state  in  such  way  and  by  such  modes  of  procedure  as  are  con- 
sistent with  law.  Although  no  such  condition  is  expressed  in  the 
company's  charter,  it  is  necessarily  implied  in  every  grant  of  cor- 
porate existence :"  Bank  of  the  Republic  y.  Hamilton^  21  111.  53; 
Mobtky  ^c.f  ltd,  V.  State,  29  Ala.  578;  Louisville^  ^<7.,  Co,  v. 
Ballard^  2  Met.  (Ky.)  165.  So  a  law  which  gives  a  workman, 
employed  by  a  sub-contractor  on  a  railroad,  the  right  to  recover 
against  the  corporation,  applies  to  existing  companies  and  is  not 
unconstitutional :  Grannahan  v.  Railroad,  30  Mo.  546. 

Whenever  a  right  to  repeal,  alter,  or  amend  a  charter  is  reserved 
to  the  state  in  the  act  of  incorporation  itself,  its  exercise  will  not 
impair  the  obligation  of  the  contract :  Commonwealth  v.  Fayette 
Co,  Rd.,  56  Penn.  St.  452 ;  Miners*  Bank  v.  U.  S.,  1  Greene 
(Iowa)  553  ;  Perrin  v.  Oliver^  1  Minn.  202  ;  In  re  Oliver  Lee  ^ 
Oo.*s  Bank,  21  N.  Y.  9.  And  where  several  charters  are  contained 
in  one  act,  it  is  enough  if  the  power  of  repeal  be  reserved  in  any 
part  of  the  same  act,  provided  the  language  of  the  clause  is  sufficient 
to  embrace  the  whole  act :  Ferguson  v.  Bank,  8  Sneed  609.  Or 
the  power  of  revocation  may  be  reserved  in  the  state  constitution, 
and,  in  that  event,  need  not  be  repeated  in  the  charter :  Delaware 
Rd,  Co,  V.  Thorp,  5  Harr.  (Del.)  454.  Of  course  the  legislature 
is  not  prohibited  from  altering  a  charter,  even  in  its  most  essential 
features,  if  the  changes  are  accepted  and  agreed  to  by  the  corpora- 
tion :  Ehrenzeller  v.  Union  Canal  Co.,  1  Rawle  190  ;  and  the 
assent  of  a  corporation  to  legislative  changes  in  its  charter  may  be 
inferred  from  such  circumstances  as  would  raise  a  similar  presump- 
tion in  the  ease  of  a  natural  person :  Commonwealth  v.  Culhn,  18 
Penn.  St.  133. 

II.  Municipal  Corporations, — The  foregoing  remarks  are  to  be 
applied  solely  to  such  corporations  as  are  essentially  private  in  their 
nature.     With  regard   to  municipal  bodies  the  rule  is  different. 
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Their  charters  are  not  contracts ;  and  they  are  not  exempt,  bj 
the  constitution,  from  the  control  of  the  legislature,  except  in  so 
far  as  private  property  rights  are  involved.  In  the  language  of  the 
Pennsylvania  court :  '^  There  can  be  no  doubt  that  the  legislature 
possesses  the  power  to  alter  the  charters  of  such  public  bodies  as 
concern  the  welfare  and  wholesomeness  of  the  body  politic ;  such 
as  concern  the  administration  of  government,  and  are  emphatically 
public.  Such  are  the  corporations  of  cities  and  boroughs,  when 
no  private  right  of  property  is  involved,  except  incidentally,  and 
such  as  can  be  easily  reserved  and  compensated :"  Brown  v.  Hum- 
mel^ 6  Penn.  St.  86 ;  Terrett  v.  Taylor^  9  Granch  52 :  Bruffett  v. 
Railroad^  25  111.  353 ;  Laytan  v.  New  Orleans,  12  La.  Ann.  515. 
The  distinction  is  thus  stated  by  a  learned  judge  in  Maine ;  '^  The 
distinction  between  public  and  private  corporations  has  reference 
to  their  powers  and  the  purposes  of  their  creation.  They  are  pub- 
lic, when  created  for  public  purposes  only,  connected  with  the 
administration  of  the  government^  and  where  the  '  whole  interests 
and  franchises  are  the  exclusive  property  and  domain  of  the  govern- 
ment itself.'  "^  *  *  All  corporations  invested  with  subordinate 
powers,  for  public'  purposes,  fall  within  this  class,  and  are  subject 
to  legislative  control :"  Yarmouth  v.  North  Yarmouth,  34  Me.  417. 
But  it  was  held,  in  the  same  case,  that  where  the  charter  of  a  town 
grants  to  its  trustees  a  fund  for  the  use  of  its  schools,  the  trustees 
constitute,  for  that  purpose,  ^  private  corporation,  and  a  subsequent 
statute,  appropriating  a  part  of  that  fund  to  the  uses  of  another 
town,  is  therefore  unconstitutional.  And  indeed  it  is  well  settled 
that  when  the  state  enters  into  an  actual  contract  with  a  municipal 
corporation,  the  subordinate  relation  ceases  and  gives  place  to  the 
equality  subsisting  between  all  contracting  parties  :  Qrogan  v.  San 
Francisco,  18  Cal.  590. 

III.  Grants  of  Exclusive  Privileges, — Notwithstanding  some 
difference  of  opinion  it  may  now  be  regarded  as  established  law 
that  it  is  within  the  power  of  the  legislature  to  grant  to  a  corpora- 
tion exclusive  rights  and  privileges  which  no  future  legislature  caa 
revoke  or  impair.  The  principal  case  on  this  point  is  that  of  The 
Binghamton  Bridge,  3  Wall.  51,  where  it  was  held  that  a  charter 
to  a  bridge  company  to  erect  a  bridge  and  take  tolls,  enacting  that 
thereafter  it  shall  not  be  lawful  for  any  person  or  persons  to  erect 
any  other  bridge  across  the  same  stream  within  a  distance  of  two 
miles  above  or  below  the  proposed  bridge,  constitutes  a  contract 
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between  the  state  and  the  corporation  which  is  inviolable  within  the 
constitutional  prohibition  ;  and  that  it  means  not  only  that  no  per- 
son shall  erect  such  bridge  without  legislative  authority,  but  that 
the  l^islature  will  not  make  it  lawful  for  any  person  to  do  so.  And 
see  same  point  in  Bridge  Co^  v.  Hoboken  Land^  ^e.j  Co,,  2  Beasley 
(N.  J.)  81 ;  PisecUaqtia  Bridge  v.  New  Hampshire  Bridge,  7  N. 
H.  85 ;  Collins  v.  Sherman^  31  Miss.  679 ;  l^tistees  v.  Aberdeen^ 
13  Sm.  &  Mar.  645.  But  if  the  privileges  granted  to  the  corpora- 
tion are  not  made  exclusive  by  the  clear  and  unmistakable  language 
of  the  act,  the  obligation  of  the  contract  is  not  considered  as 
impaired  by  a  subsequent  grant,  by  the  legislature,  of  a  similar  fran- 
chise to  another  corporation,  notwithstanding  the  use  of  the  latter 
may  damage  or  even  destroy  the  value  of  the  first  franchise  or  rival 
and  diminish  its  profits :  Charles  Miver  Bridge  y.  Warren  Bridge, 
11  Pet  420 :  Turnpike  Co.  v.  StaU,  8  Wall.  210 ;  FoH  Plain 
Bridge  Co.  v.  Smith,  30  N.  T.  44 ;  Matter  of  Hamilton  Ave.,  14 
Barb.  405.  In  other  words,  in  a  simple  act  of  incorporation,  not 
conferring  exclusive  privileges,  the  legislature  does  not  contract  to 
preserve  the  vcUue  of  the  franchise,  but  only  that  the  franchise 
itself  shall  not  be  taken  away  or  materially  altered.  The  rule  of  con- 
struction in  such  cases  is,  that  the  charter  is  to  be  construed  strictly 
against  the  grantee,  and  nothing  is  to  be  taken  by  implication ;  and 
therefore  the  state  will  not  be  held  to  have  fettered  its  hands,  in 
regard  to  granting  rival  franchises,  unless  such  limitation  is 
expressed  in  the  grant  itself  in  plain  and  explicit  terms :  Charles 
River  Bridge  v.  Warren  Bridge,  supra ;  Hartford  Bridge  Co.  v. 
Unicn  Ferry  Co.,  29  Conn.  210 ;  2  Washburn  on  Real  Property, 
296. 

IV.  Exemption  from  Taxation. — It  is  also  within  the  power  of 
the  legislature  to  exempt  the  property  of  a  corporation  from  all 
fhtare  taxation,  or  from  all  assessment  beyond  a  certain  amount, 
and  such  an  engagement,  if  express  and  positive,  constitutes  an 
irrevocable  and  inviolable  contract  under  the  federal  constitution. 
The  leading  case  on  the  subject  is  that  of  The  State  of  New  Jersey 
Y.  Wilson,  7  Cranch  164.  It  appeared  that  in  1758  the  legislature 
of  New  Jersey  passed  an  act  to  give  effect  to  an  agreement  made 
by  certain  commissioners  with  the  Delaware  Indians,  which  agree- 
ment included  the  relinquishment  by  the  Indians  of  their  claim  to 
all  lands  within  the  colony,  in  consideration  of  the  purchase  for 
them  of  a  tract  of  land  on  which  they  might  reside,  and  the  act 
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provided  that  such  tract  so  purchased  should  not  thereafter  be  sub- 
ject to  any  tax.  In  1801  the  Indians  sold  the  tract,  with  the  con- 
sent of  the  legislature,  and  removed  from  the  state.  In  1804  the 
legislature  repealed  that  section  of  the  act  of  1758  which  exempted 
the  lands  from  taxation,  assessed  the  lands,  and  demanded  the  tax 
from  the  purchasers;  whereupon  this  controversy  arose.  The 
Supreme  Court  held  that  the  proceedings  between  the  colony  and 
the  Indians  constituted  a  contract,  of  which  the  exempting  clause 
was  an  integral  part,  and  that  therefore  the  repeal  of  that  clause 
violated  the  obligation  of  the  contract,. and  was  unconstitutional. 
And  see  Gordon  v.  Appeal  Tax  Courts  3  How.  183 ;  State  Bank 
of  Ohio  V.  Knoop,  16  Id.  369;  Hardy  v.  Waltham,  7  Pick.  110; 
People  V.  Roper^  35  N.  T.  638.  Though  this  doctrine  is  gener- 
ally agreed  to,  another  line  of  cases  introduces  a  limitation  upon  it, 
viz. :  that  there  must  be  a  special  consideration  for  the  grant  of  an 
extraordinary  privilege,  like  that  of  exemption  from  taxation ;  that 
if  no  bonus  is  paid  by  the  corporation,  no  right  surrendered  to  the 
public,  no  service  or  duty  or  additional  obligation  imposed  upon 
the  corporators  as  a  consideration  for  it,  it  is  a  mere  spontaneous 
concession  on  the  part  of  the  legislature,  and  not  properly  a  part  of 
the  contract :  Washinffton  University  v.  Rowse,  42  Mo.  808 ;  People 
V.  CommWe  of  Taxes,  47  N.  Y.  601 ;  Hospital  v.  Philadelphia 
County^  24  Penn.  St.  229.  Thus  it  is  said  in  a  New  York  case : 
''  It  is  never  to  be  assumed,  however,  that  the  state  has,  even  to  this 
extent,  fettered  its  power  in  the  future,  except  upon  clear  and 
irresistible  evidence  that  the  engagement  was  in  the  nature  of  a 
private  contract,  as  distinguished  from  a  mere  act  of  general  legis- 
lation, and  that  such,  in  the  particular  instance,  was  the  actual  and 
deliberate  intention  of  the  state  authorities:"  People  v.  Roper^  35 
N.  Y.  683.  And  where  the  act  of  incorporation  prescribes  that  no 
other  liabilities  or  obligations  shall  be  imposed  on  the  corporation 
than  those  contained  in  its  charter,  still  the  legislature  does  not 
divest  itself  of  the  right  to  make  further  enactments  as  to  the  mode* 
the  time  when,  and  the  courts  where,  those  liabilities  and  obligations 
shall  be  enforced :  Gowen  v.  Railroad,  44  Me.  140. 

V.  Eminent  Domain. — These  questions  concerning  grants  to 
corporations  are  often  complicated  with  the  peculiar  rights  of  the 
state,  growing  out  of  the  power  of  eminent  domain.  Whether  the 
legislature  can,  in  any  particular  instance,  by  contract,  divest  the 
people  of  the  right  of  eminent  domain,  is  a  question  propounded 
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but  DOt  decided  in  the  case  of  Brewster  y.  Hough^  10  N.  H.  138 ; 
bat  the  court  intimates  a  very  strong  opinion  that  this  '^  power  is 
inherent  in  the  people,  under  a  republican  government,  and  so  far 
inalienable  that  no  legislature  can  make  a  contract  by  which  it  shall 
be  surrendered  without  express  authority  for  that  purpose  in  the 
constitution,  or  in  some  other  way  directly  from  the  people  them- 
selveB."  But  this  case,  even  if  it  were  a  positive  authority  for  the 
position  there  indicated,  is  in  direct  conflict  with  the  preponderance 
of  judicial  opinion.  The  authorities  cited  in  the  preceding  section 
conclusively  establish  that  the  right  of  taxation,  at  least,  may  be 
waived  by  the  legislature,  provided  the  intention  to  do  so  is  mani- 
fested in  unequivocal  terms ;  and  it  is  apprehended  that,  under  the 
coercive  force  of  those  rulings,  the  doctrine  would  be  extended  to 
any  similar  questions  which  might  arise.  But  here,  also,  the  grant 
is  to  be  strictly  construed  against  the  corporators,  and  in  favor  of 
the  public,  and  ^^  nothing  passes  but  what  has  been  granted  in  clear 
and  explicit  terms,  and  neither  the  right  of  taxation,  nor  any  other 
power  of  sovereignty,  will  be  held  by  this  court  to  have  been  sur- 
rendered, unless  such  surrender  has  been  expressed  in  terms  too 
plain  to  be  mistaken  :*'  JefferBon  Bank  v.  Skelly^  1  Black  (U. 
S.)  436.  And  it  is  important  to  be  noted  that  the  power  of  emi- 
nent domain,  so  far  as  concerns  the  right  to  take  private  property 
for  public  uses,  is  never  waived.  The  very  franchise  itself  is  only 
a  species  of  property  (and  not  more  sacred  than  any  other  kind), 
and  hence  may  be  taken  or  destroyed  by  the  state  in  the  exercise 
of  its  sovereign  powers,  as  well  as  any  other  property  of  the  citizen ; 
and  when  compensation  is  provided  for  its  infringement,  its  obliga- 
tion is  not  impaired,  but  recognised  :  Inre  Twenty-Second  Street^ 
102  Penn.  St.  108 ;  Bachie  v.  Lebanon,  11  N.  H.  19 ;  Central 
Bridge  v.  LoweUy  4  Gray  474 ;  PUcataqua  Bridge  v.  N.  M.  Bridge^ 
7  N.  H.  35. 

VI.  C<mtract»  of  the  State  with  Individtuils. — Passing  from  cor- 
porations and  their  privileges  to  natural  persons,  there  can  be  no 
doubt  that  states  may  contract  with  individual  citizens,  and  that  such 
engagements,  if  authorized  by  law,  are  equally  protected  under  the 
»gis  of  the  constitution,  so  that  rights  acquired  under  them  can- 
not be  arbitrarily  withdrawn  or  divested  by  subsequent  legislation  : 
Woodruff  V.  State,  3  Pike  285.  Thus  a  contract  by  the  state  to 
convey  lands  on  the  performance  of  a  condition  precedent  by  the 
grantee,  creates  an  obligation  to  parties  accepting  and  partly  per- 
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forming  the  condition  which  the  legislature  cannot  evade  by  a 
repeal  of  the  granting  act :  Montgomery  v.  Kasson^  16  Cal.  189 ; 
Stanmire  v.  Taylor^  3  Jones  (N.  C.)  207.  So  also,  a  statute  pro- 
viding for  the  funding  of  the  floating  debt  of  a  city,  amounts  to  a 
trust  agreement,  upon  valuable  consideration,  and  is  therefore  sub- 
stantially beyond  the  control  of  the  legislature :  Peoplev.  Bandy  10 
Cal.  568.  So  where  a  state  chartered  a  bank,  of  which  it  was  to 
be  the  sole  stockholder,  and  provided  that  the  bills  of  such  bank 
should  be  receivable  in  payment  of  all  debts  due  the  state,  it  waa 
held  (though  by  a  divided  court),  that  this  constituted  a  contract 
with  the  holders  of  such  bills  to  receive  the  same  in  payment  of  state 
dues,  and  that  consequently  that  clause  could  not  be  repealed  as  to 
existing  holders :  Woodruff  v.  Trapnall,  10  How.  190.  And  in 
a  recent  and  highly  important  series  of  cases,  (^^  The  Virginia  CofOr 
pon  Cases'')^  it  has  been  held  by  the  supreme  federal  tribunal  that 
when  the  State  of  Virginia,  in  funding  the  public  debt  in  1871, 
agreed  that  the  coupons  attached  to  the  new  bonds  should  be  receiv- 
able in  payment  of  all  debts,  taxes,  and  other  demands  due  the  state? 
this  raised  a  contract  between  the  state  and  the  coupon- holders,  the 
obligation  of  which  could  not  be  impaired  by  subsequent  legislation 
declaring  that  such  coupons  should  not  be  taken  in  payment  of  state 
taxes :  Hartman  v.  O-reenhow^  102  U.  S.  672 ;  Antoni  v.  Cheen^ 
hoWy  107  Id.  769 :  Poindexter  v.  GreenhoWj  9  Va.  Law  Journal 
831.  But  in  respect  to  executory  contracts,  the  state  stands  upon 
the  same  footing  as  an  individual.  That  is,  while  the  grant  or  con- 
tract remains  unexecuted,  .while  it  still  requires  some  further  act  to 
its  completion,  and  while  no  consideration  in  fact  or  presumed  exists, 
it  may  be  revoked  or  repudiated  in  the  same  way  that  a  mere  naked 
promise  between  individuals  may  be  recalled  :  T^rustees  v.  Rider^ 
13  Conn.  87.  And  further,  in  the  language  of  Andrews,  J. : 
^'  The  state  may  at  any  time  abandon  an  enterprise  which  it  has 
undertaken,  and  refuse  to  allow  the  contractor  to  proceed,  *  *  * 
or  enter  into  a  new  contract  for  its  performance  by  other  persons, 
without  reference  to  the  contract  previously  made,  and  although 
there  has  been  no  default  on  the  part  of  the  contractor.  The  states 
in  the  case  supposed,  would  violate  the  contract,  but  the  obligation 
of  the  contract  would  not  be  impaired  by  the  refusal  of  the  state  to 
perform  it.  The  original  party  would  have  a  just  claim  against  the 
state  for  any  damage  sustained  by  him  from  the  breach  of  the  contract : 
Lord  V.  ThonuUy  64  N.  Y.  107.     Finally,  a  law  giving  permission 
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to  bring  suits  against  the  state  is  not  a  contract :  Beers  y.  Arkan- 
$asy  20  How.  527. 

VII.  Tenure  of  PubUe  Office  and  Compensation. — The  consti- 
tutional limitation  does  not  apply  to  the  appointment  or  continu- 
ance in  oflSce,  nor  to  the  compensation,  of  the  public  officers  of  the 
state  or  municipality,  unless  provided  for  in  the  constitution  of  the 
state.  Such  engagements  are  not  considered  as  contracts.  Their 
compensation  may  be  increased  or  diminished,  or  their  terms  of 
office  closed,  at  the  will  of  the  legislature,  subject  only  to  the  state 
constitution  :  Butler  v.  Pennstflvaniaj  10  How.  402  ;  Benford  y. 
GHbson,  15  Ala.  521 ;  State  v.  Smedes^  26  Miss.  47  ;  Common^' 
wealth  V.  Bacon,  6  S.  A;  R.  822  ;  People  y.  Devlin,  83  N.  Y.  278 ; 
Barker  y.  Pittsburgh,  4  Penn.  St.  49.  Thus  it  is  said,  in  Barker 
T.  Pittsburgh,  "  that  there  is  no  contract,  express  or  implied,  for 
the  permanence  of  a  salary,  is  shown  by  the  constitutional  provision 
for  the  permanence  of  the  salaries  of  the  governor  and  judges  as 
exceptions."  And  even  where  an  office  is  created  by  the  constitu- 
tion and  defined  as  to  the  term  and  salary,  still  the  people  may,  by 
the  adoption  of  a  new  constitution,  terminate  both  without  regard 
to  the  interests  or  expectations  of  the  incumbent :  Conner  v.  New 
York,  2  Sandf.  855 ;  Coffin  y.  State,  7  Ind.  157. 

YIII.  Contracts  between  Individuals. — The  first  and  most  obvi- 
ous application  of  the  clause  we  are  considering  is  to  contracts 
between  private  individuals ;  yet  not  many  cases  have  arisen  on 
this  point,  and  those  must  be  reviewed  rather  as  examples  of  the 
general  principle  than  as  establishing  broad  rules  of  application. 
Thus,  a  law  changing  the  rate  of  interest  on  existing  debts,  though 
not  falling  due  till  after  its  date,  impairs  the  obligation  of  con- 
tracts and  is  unconstitutional :  Myrick  v.  Battle,  5  Fla.  345 ; 
Brewer  v.  Otoe,  1  Nebr.  378 ;  Roberts  v.  Cocke,  28  Gratt.  207. 
So  where  a  law  makes  the  stock  of  stockholders  in  a  corporation 
liable  for  its  debts,  it  cannot  be  repealed  as  to  existing  debts,  for 
that  would  impair  the  contract  of  the  creditors  with  the  bank : 
Sawthame  v.  Calef,  2  Wall.  10;  but  on  the  other  hand,  there 
being  no  privity  of  contract  between  creditors  of  corporations  and 
the  individual  stockholders,  the  latter  Sire  personally  liable  (if  at  all) 
only  by  express  statutory  provisions,  not  by  contract,  and  hence 
the  repeal  of  a  law  declaring  their  individual  liability  does  not 
impair  the  obligation  of  any  contract :  Coffin  v.  Bich,  45  Me.  507. 
So  an  enactment  that  indorsers  in  blank  of  promissory  notes  before 
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delivery,  &c.,  shall  be  entitled  to  notice  of  non-payment  the  same 
as  regular  indorsers,  cannot  apply  to  existing  notes,  for  it  would 
materially  alter  the  contract  relations  of  the  parties  :  Cook  v.  Goo- 
ginSj  126  Mass.  410.  But  a  law  prohibiting  the  future  making  of 
contracts  of  a  specified  kind  is  not  within  the  purview  of  the  limi- 
tation :  Churchman  v.  Martin^  54  Ind.  380 ;  nor  is  a  law  which 
makes  valid  a  void  contract :  Welch  v.  Wadsworthj  30  Conn.  150. 
Nor  was  the  constitutional  prohibition  intended  to  interfere  with 
the  legislation  of  the  states  in  regard  to  their  internal  police.  Hence 
a  law  declaring  a  certain  day  to  be  a  legal  holiday  cannot  be  regarded 
as  impairing  the  obligation  of  the  contract  contained  in  a  promis- 
sory note,  already  existing,  although  its  effect  is  to  make  such  note 
payable  one  day  earlier  than  it  would  otherwise  have  been :  Barlow 
V.  Gregory^  31  Conn.  261.  Nor  can  a  law  which  is  in  force  at  the 
time  a  contract  is  made  be  deemed  to  have  this  eifect;  for  the 
parties  are  legally  conusant  of  it,  the  contract  is  made  with  reference 
to  it,  and  it  is  embodied  in  their  agreement :  Blanchard  v.  RtiaseU^ 
13  Mass.  16.  Neither  can  the  limitation  be  extended  to  judicial 
decisions  which  declare  a  contract  void  because  it  contravenes  the 
constitution  :  McClure  y.  Owen^  26  Iowa  248.  Finally,  it  is  com- 
petent only  for  the  party  whose  rights  are  invaded  to  plead  the  nul- 
lity of  a  law  as  impairing  the  obligation  of  contracts  :  New  Orleam 
Navigation  Co.  v.  New  Orleans,  12  La.  An.  364. 

IX.  State  Insolvent  Laws. — It  is  settled  that  a  state  insolvent 
law,  allowing  the  absolution  of  the  debtor,  is  not  unconstitutional 
as  impairing  the  obligation  of  contracts,  provided  that  it  is  not 
extended  to  pre-existing  debts,  but  only  to  such  as  were  contracted 
after  the  law  went  into  effect,  and  provided  that  it  shall  only  apply 
to  citizens  of  the  state  and  to  such  others  as  voluntarily  place  them- 
selves within  its  control  and  jurisdiction  for  that  particular  purpose : 
Sturges  v.  Crowninshieldy  4  Wheat.  122;  Baldwin  v.  Hale,  1 
Wall.  223;  1  Kent's  Com.  *422.  And  whereas  this  principle 
was  at  one  time  made  to  rest  upon  the  ground  that  parties  con- 
tracted with  reference  to  existing  insolvent  laws  and  so  made  them 
a  part  of  their  contract,  that  theory  seems  to  be  rejected  by  the 
more  recent  cases,  and  an  entirely  different  basis  established.  In 
the  language  of  Judge  Gardiner  :  '^  The  permission  by  these  laws 
accorded  to  a  debtor  to  absolve  himself  is  an  act  of  sovereignty, 
induced  by  considerations  of  public  expediency.  It  is  the  exercise 
of  a  power  not  derived  from  or  dependent  upon  contract,  but  beyond 
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and  in  hostility  to  it.  The  public  good  or  the  exigencies  of  a  state 
may  require  the  taking  of  private  property  without  the  consent  of 
the  owner,  or  the  discharge  of  a  debt  without  the  consent  of  the 
creditor;  but  the  idea  that  the  justification  in  either  case  rests  on 
contract  or  depends  upon  the  assent  of  the  holder,  has  scarcely  the 
merit  of  plausibility  :"  Donnelly  v.  Oorbetty  8  Seld.  505. 

Nothing  can  be  more  firmly  established,  however,  than  that  a 
discharge  of  the  debtor  under  the  insolvent  laws  of  his  own  state 
has  no  effect  whatever  upon  contracts  made  with  citizens  of  other 
states,  or  upon  contracts  not  made  within  the  state :  Ogden  v.  Saur^ 
ders,  12  Wheat.  213 ;  Baldwin  v.  Bale,  1  Wall.  228 :  Felch  v. 
Bugbee,  48  Me.  9 ;  Ouem%ey  v.  Wood,  180  Mass.  503  ;  Whitney 
T.  WhUing,  85  N.  H.  467  ;  Pratt  v.  Chase,  44  N.  Y.  597  ;  Story 
on  Gonfl.  Laws,  §  841.  And  in  Guernsey  v.  Wood,  supra,  this 
principle  was  held  to  apply  though  the  contract  was  made  and  to  be 
performed  in  the  state  of  the  defendant,  and  even  though  made  by 
the  defendant  with  plaintifi^s  agent  who  was  also  a  resident  of  that 
state  and  whom  defendant  supposed  to  be  the  principal,  the  fact  of 
agency  not  being  disclosed.  These  decisions  proceed  upon  two  well 
known  and  analogous  rules  of  law ;  (1)  that  state  laws  have  no 
extra-territorial  force,  (2)  that  the  courts  of  a  state  have,  generally, 
no  jurisdiction  over  non-residents.  It  is  therefore  entirely  in 
accordance  with  this  principle  to  hold  that  foreign  creditors  may 
put  themselves  on  a  footing  with  citizens,  and  be  equally  bound  by 
the  debtor's  discharge,  by  becoming  parties  to  the  proceedings,  by 
proving  their  debts  under  the  commission  of  insolvency,  by  accept- 
ing dividends,  or  by  any  other  act  which  clearly  shows  their  sub- 
mission to  the  jurisdiction  :  Whitney  v.  Whiting,  35  N.  II.  467  ; 
Pratt  V.  Chase,  44  N.  Y.  597.  But  if  the  contract  is  made  between 
citisens  of  the  same  state,  the  power  to  grant  a  discharge  is  not 
impaired  by  a  subsequent  removal  of  the  creditor  to  another  state  : 
Stoddard  v.  Harrington,  100  Mass.  87. 

X.  Marriage  not  a  Contract, — The  constitutionality  of  legisla- 
tive divorces  has  involved  the  question  how  far  and  to  what  pur- 
poses marriage  may  be  considered  a  contract.  A  few  sporadic  cases 
have  held  that  it  is  purely  and  simply  a  contract,  and  therefore 
within  the  constitutional  limitation  now  under  consideration;  Pon- 
der V.  Graham,  4  Fla.  23 ;  Bryson  v.  Bryson,  44  Mo.  232.  But 
the  overwhelming  weight  of  authority  is  to  the  effect  that,  while 
certain  contractual  elements  do  indeed  enter  into  the  marriage  rela- 
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tioQ,  it  is  more  properly  to  be  regarded  as  a  status  ;  and  therefore 
an  act  of  the  legislature  destroying  the  marital  status  of  two  per- 
sons is  not  a  *'  law  impairing  the  obligation  of  contracts  :*'  Maguire 
y,  Maguire,  7  Dana  188 ;  Adams  v.  Palmer,  51  Me.  481 ;  Cranise 
▼.  Oronise,  54  Penn.  St.  255 ;  Carson  ▼.  Carson,  40  Miss.  349 ; 
Noel  v.  Ewing,  9  Ind.  87 ;  Story  on  Gonfl.  Laws,  §  108  and  note ; 
2  Whart.  on  Cont.  §  1069;  1  Bishop  Mar.  h  Div.  §§  667,  669. 

XI.  Not  Applicable  to  Actions  on  Torts, — It  seems  to  be  well 
settled  that  a  claim  founded  upon  a  tort,  whether  it  has  passed  into 
judgment  or  not,  cannot  be  considered  a  contract  under  this  clause 
of  the  federal  constitution  ;  because  in  either  case,  it  lacks  one  of 
the  vital  elements  of  a  contract,  the  assent  of  the  parties ;  McAfee 
V.  Covington  (Sup.  Ct.  of  Ga.,  1884),  17  Reporter  662  ;  Garrison 
V.  New  York,  21  Wall.  196;  2  Wharton  on  Cont.  §  1070,  and 
case  cited. 

XII.  Distinction  between  Obligation  and  Remedy, — Of  all  the 
complications  which  have  arisen  under  the  general  topic,  and  pre- 
sented themselves  for  solution,  there  is  perhaps  none  which  has  been 
productive  of  greater  embarrassment  and  confusion  than  the  distinc- 
tion between  the  obligation  of  the  contract  and  the  remedy  for  its 
enforcement.  We  propose  first  to  review  the  authorities  which 
have  taken  this  troublesome  question  in  hand,  and  then  to  see  what 
deductions  can  be  drawn  from  them.  In  the  first  place,  then,  the 
obligation  of  a  contract  may  be  roughly  defined  as  the  duty  of  each 
of  the  contracting  parties  to  perform  his  share  of  it,  and  the  right 
(since  right  and  duty  are  here  correlative  terms),  of  the  party  who 
keeps  the  agreement  to  exact  specific  performance,  or  compensation 
in  damages,  from  the  party  who  breaks  it.  The  remedy  is  the  means 
provided  by  the  state  for  the  enforcement  of  that  right.  Accord- 
ingly it  was  said  at  an  early  day,  by  Chief  Justice  Marshall: 
^^  The  distinction  between  the  obligation  of  a  contract  and  the  rem. 
edy  given  by  the  legislature  to  enforce  that  obligation,  has  been 
taken  at  the  bar,  and  exists  in  the  nature  of  things.  Without  im- 
pairing the  obligation  of  the  contract,  the  remedy  may  certainly  be 
modified  as  the  wisdom  of  the  nation  shall  direct :"  Sturges  y, Crown- 
inshield,  4  Wheat.  200.  Then  followed  the  case  of  Bronson  v. 
Kimie,  1  How.  811,  where  the  court  said  :  '^  And  although  a  new 
remedy  may  be  deemed  less  convenient  than  the  old  one,  and  may 
in  some  degree  render  the  collection  of  debts  more  tardy  and  diffi- 
cult, yet  it  will  not  follow  that  the  law  is  unconstitutional.     What- 
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ever  belongs  merely  to  the  remedy  may  be  altered  according  to  the 
will  of  the  state,  provided  the  alteration  does  not  impair  the  obli- 
gation of  the  contract     But  if  that  effect  is  produced,  it  is  imma- 
terial whether  it  is  done  by  acting  on  the  remedy  or  directly  on  the 
contract  itself.     In  either  case  it  is  prohibited  by  the  constitution." 
Soon  after  it  was  held  that  a  certain  law  in  regard  to  sales  of  pro- 
perty on  execution  so  far  obstrOcted  the  remedy  as  to  impair  the 
contract,  and  was  therefore  unconstitutional :  McCrachen  v.  Hay- 
ward,  2   How.  608.     And  see  aunn  v.  Barry,  15  Wall.  610 ; 
Oreen  v.  Biddle,  8  Wheat.  1 ;  Butz  v.  Mtucatine,  8  Wall.  575 ; 
Planters  Bank  v.  Sharp,  6  How.  801.     In  the  case  of  Van  Soff- 
man  v.  Qxdncy,  4  Wall.  535,  it  was  stated  that  if  these  doctrines 
were  still  open  to  discussion,  the  soundness  of  the  distinction  between 
obligation  and  remedy,  might  well  be  doubted.     And  a  recent  case 
[Edwards  v.  Kearzey,  96  U.  S.  595),  holds  that  the  law  of  the 
remedy,  as  it  exists  at  the  making  of  the  contract,  enters  into  it  and 
forms  a  part  of  its  obligation,  in  so  far  that  any  subsequent  change 
of  remedy  which  tends  to  essentially  lessen  or  impair  the  value  of 
the  contract,  is  unconstitutional.     Turning  now  to  the  state  reports 
we  find  a  number  of  cases  holding  generally  that  whatever  pertains 
to  the  remedy  merely  may  be  altered  at  the  will  of  the  legislature, 
provided  a  substantive  remedy  is  left  to  the  creditor,  and  no  mate- 
rial rights  are  destroyed:  Rathbone  v.  Bradford,  1  Ala.   812; 
Paschal  V.  Perez,  7  Texas  348 ;  Holland  v.  Bickerson,  41  Iowa 
367 ;  Cutts  v.  Hardee,  88  6a.  850.     Again,  it  is  held  that  a  law 
changing  the  remedy  and  rendering  it  less  speedy  and  convenient, 
is  not  invalid,  if  there  be  still  a  substantial  remedy  left :  James  v. 
StuU,  9  Barb.  482.     But  if  the  law  imposes  so  many  obstacles  in 
the  way   of  enforcing  a  class  of  contracts  as  to  leave  the  right 
scarcely  worth  pursuing,  it  impairs  their  obligation :  Oatman  v. 
Bond,  15  Wis.  20 ;  Smith  v.  Morse,  2  Gal.  524.   And  so  a  statute 
which  takes  away  all  remedy  is  clearly  unconstitutional :  Bruce  v. 
Schuyler,  4  Gilm.  221 ;  State  v.  Bank  of  the  State,  1  S.  G.  63. 
Another  decision  states  that  although  the  legislature  cannot  substi- 
tute a  nugatory  remedy  for  a  good  one,  they  can  substitute  another 
good  one ;  parties  have  a  vested  right  to  some  remedy  substantially 
as  good  as  the  old  one,  but  not  to  that  particular  one:    Lock. 
ett  V.  Usry,  28  6a.  845.     Again,  it  is  said  that  there  is  a  distinc- 
tion in  favor  of  the  constitutionality  of  an  act  which  prolongs 
or  revives  a  remedy,  as  compared  with  ono  which  cuts  off  or  takes 


94  LEGISLATION  IMPAIRING 

away  the  remedy:  Oaperton  v.  Martin^  4  West  Va.  138.  ..And 
whereas  it  is  sometimes  suggested  that  the  contract  is  made  with 
reference  to  all  laws  existing  at  the  time,  a  Minnesota  decision  holds 
that  only  such  laws  become  a  part  of  the  contract  as  would  be  en- 
forced by  courts  of  a  foreign  jurisdiction — such  as  have  the  full 
force  of  law  wherever  the  contract  is  sought  to  be  enforced — which 
of  course  excludes  purely  remedial  legislation  :  Heyward  v.  Judd^ 
4  Minn.  483.  And  lastly,  it  is  said  that  in  determining  whether  a 
change  in  the  remedy  is  reasonable  and  just,  the  courts  must  look 
behind  the  statute  to  the  state  of  the  country,  and  the  causes  which 
led  to  the  enactment  of  the  new  remedy :  Baumbach  v.  Bade,  9 
Wis.  569. 

It  will  have  become  apparent  from  the  foregoing  review  that,  not- 
withstanding some  fluctuation  of  opinion,  the  United  States  courts 
(and,  under  their  lead,  the  state  courts,)  have  been  led  to  the  adoption 
of  two  positions  not  reconcilable  without  a  compromise.  First, 
that  whatever  pertains  merely  to  the  remedy  is  no  part  of  the  con- 
tract and  may  be  modified  at  the  will  of  the  legislature.  Second, 
that  it  is  possible  to  alter  the  remedy  in  such  a  manner  as  to  impair 
the  obligation  of  the  contract  itself.  As  a  resultant  of  these  two 
positions,  they  have  made  the  rule  to  rest  on  the  extent  to  which  the 
change  in  the  law  affects  the  remedy  and,  through  it,  the  contract ; 
holding  that  when  the  law  destroys  the  remedy  altogether,  or  ren- 
ders it  practically  worthless,  or  invades  it  in  a  material  point,  or 
lessens  the  value  of  the  contract,  it  is  in  contravention  of  the  con- 
stitution. Although  this  has  been  repeatedly  characterized  as  an 
^^  unhappy  "  distinction,  it  is,  after  all,  the  only  possible  means  of 
escape  from  holding,  on  the  one  hand,  that  the  remedy  cannot  be 
modified  at  all,  or  on  the  other  hand,  that  it  may  be  desiccated  or 
destroyed.  But  that  it  opens  up  a  very  wide  ground  of  debate  will 
be  sufficiently  apparent  from  the  following  section. 

Before  proceeding  further,  however,  it  is  important  to  be  observed 
that  if  the  parties  to  a  contract  include  in  it,  in  express  terms,  the 
remedy  for  its  enforcement,  subsequent  legislation  changing  the 
remedial  process  which  they  have  agreed  upon  is,  as  to  them,  inop- 
erative. *'  If  they  do  not  prescribe  the  rule  of  remedy  in  their  con- 
tract, the  law-making  power  is  free ;  but  if  they  do,  they  become  a 
law  to  themselves,  and  the  legislature  must  let  them  alone  :"  Bill- 
meyer  v.  EvauB^  40  Penn.  St.  824 ;  Taylor  v.  SteamSy  18  Gratt. 
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244;  Duersan  v.  Alsop^  27   Id.  230;  2  Daniel  on  Neg.  Instr. 
§  970  a. 

XIII.  Hxamples. — Taking  the  conclusions  arrived  at  in  the  last 
section,  therefore,  as  correctly  expositive  of  the  present  state  of  the 
Iaw,  wo  proceed  to  adduce  some  examples  and  illustrations,  for  the 
purpose  of  showing  in  what  cases  the  courts  have  held  changes  in 
remedial  legislation  so  material  as  to  impair  the  obligation  of  the 
contracts  affected  by  them,  and  where  not.    And  in  the  first  place, 
it  is  competent  for  the  legislature  to  pass  statutes  of  limitation,  pre- 
scribing the  time  within  which  actions  shall  be  brought  on  demands 
already  accrued,  provided  the  time  is  not  so  unreasonably  shortened 
as  to  practically  deprive  parties  of  their  remedy  altogether :   Griffin 
V.  McKenzie,  7  Ga.  163 ;  Coz  v.  Berry,  13  Id.  806  ;  Call  v.  Hag- 
gety  8  Mass.  430 ;  Holcomhe  v.  Tracy ,  2  Minn.  241 ;  Maltby  v. 
CoapeTy  1  Morris  (Iowa)  59 ;  Pearce  v.  PaUaUy  7  B.  Mon.  162 ; 
BiUings  v.  Hall,  7  Cal.  1.     But  where  such  a  statute  allows  only 
thirty  days  for  the  commencement  of  suits  on  existing  debts,  it  must 
be  regarded  as  unconstitutional ;   because  that  time  is  unreason- 
ably and  oppressively  short:  Berry  y.  Mansdally  4  Met.  (Ky.)  292. 
And  where  property  rights  have  been  acquired  by  virtue  of  a  lim- 
iting act,  they  cannot  be  divested  by  a  subsequent  statute  enlarging 
the  time  for  bringing  suit:  Sprecker  v.  Wakeley,  11  Wis.  432.   So 
also  it  is  allowable  for  the  legislature  to  grant  a  stay  of  execution 
on  judgments,  or  otherwise  postpone  the  collection  of  debts,  so  it 
be  for  a  limited  and  not  unduly  protracted  period :  Famsworth  v. 
Vanee^  2  Cold.  108 ;   United  States  v.  Conway,  1  Hempst.  313 ; 
Chadanck  v.  Moore,  8  W.  &  S.  60 ;  Coze*s  Exr  v.  Martin,  44 
Penn.  St  322 ;  Newkirk  v.  Chapron,  17  111.  844.     But  where  the 
provisions  of  the  act  are  such  that  the  stay  taken  under  it  may  be 
indefinitely,  even  perpetually,  extended,  it  touches  the  remedy  in  a 
vital  point  and  is  unconstitutional :  Bunn  v.  Gorgas,  41  Penn.  St. 
441.     As  to  whether  exemption  laws  could  apply  to  judgments 
entered   before  their  passage,  there  has  been  some  difference  of 
opinion.     It  has  been  held  that  a  law  which  prohibits  a  levy  on  a 
portion  of  the  debtor's  property  which  was  previously  subject  to  an 
existing  judgment  is  unconstitutional :  Forsyth  v.  Marbury,  R.  M. 
Gharlt.  824 ;    Vedder  v.  Alkenbrack,  6  Barb.  827  ;   Quackenhxish 
V.  Banks,  1  Denio  128.     The  last  named  case  was  affirmed  by  the 
New  York  Court  of  Appeals  in  Banks  v.  Quackenhush,  1  Gomst. 
129 ;  but  as  the  opinion  there  was  given  by  an  equally  divided  court, 
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it  was  not  considered  as  entitled  to  the  weight  of  a  precedent ;  and 
the  same  court,  in  a  later  case  {Morse  ▼.  Qooldj  11  N.  T.  281), 
arrived  at  an  exactly  opposite  opinion,  conceiving  that  although  a 
law  may  be  regarded  as  impairing  the  obligation  of  the  contract  when 
it  so  embarrasses  the  remedy  as  to  substantially  defeat  the  rights 
of  the  creditor,  yet  a  statute  exempting  certain  property  would  not 
be  likely  to  have  that  effect  in  the  large  mass  of  instances,  though 
isolated  cases  might  occur  where  the  exempted  articles  would 
constitute  the  debtor's  whole  property.  And  ihis  decision 
may  be  regarded  as  sound  law :  CorieU  v.  Ham^  4  Greene 
(Iowa)  456 ;  Stephenson  v.  Osborne^  41  Miss.  119 ;  Taylor  v. 
Stockwell,  66  Ind.  605.  But  see  Gunn  v.  Barry^  16  Wall.  610. 
Again,  it  is  universally  held  that  laws  abolishing  imprisonment  for 
debt  do  not  touch  the  obligation  of  the  contract :  Sturges  v.  Urovm- 
insMeld,  4  Wheat.  200;  O-ray  v.  Munrocj  1  McLean  528;  New- 
ton V.  TibbattSy  2  Eng.  150 ;  Bronson  v.  Newberry^  2  Doug.  38  \ 
Ware  v.  Miller^  9  S.  C.  13.  Nor  is  there  any  constitutional  objec- 
tion to  the  repeal  of  an  extraordinary  remedy  given  to  a  particular 
class  of  creditors  by  a  previous  statute :  Stocking  v.  Sunty  3  Denio 
274.  So  the  legislature  may  change  the  remedies  provided  for  the 
collection  of  rents,  e.  ^.,  by  abolishing  distress  and  substituting  the 
action  of  ejectment  in  its  stead :  Van  Bensselear  v.  Snyder ^  13  N. 
Y.  299.  So  also  of  statutes  regulating  the  joinder  of  parties  in  suits 
on  negotiables :  McMillan  v.  Spragtiey  4  How.  (Miss.)  647  ;  Au- 
gusta Bank  v.  Augustay  49  Me.  607.  Nor  can  a  right  be  said  to 
be  impaired  by  a  statute  which  merely  imposes  an  additional  duty 
on  the  owner,  as  necessary  to  its  preservation  :  Tarpley  v.  Hamer^ 
9  Sm.  &  Mar.  310;  Curtis  v.  Whitney,  13  Wall.  68.  Again,  a 
law  prescribing  that  no  action  shall  be  maintained  on  any  special 
promise  to  pay  a  debt  from  which  the  debtor  has  been  discharged 
under  the  bankrupt  law  or  state  insolvent  law,  unless  such  promise 
be  in  writing  and  signed  by  the  debtor,  has  been  held  constitutional 
and  valid  as  applied  to  pre-existing  verbal  promises,  the  court  say- 
ing :  "  The  act  *  *  *  simply  gives  a  rule  of  evidence  as  to  the 
proof  of  a  new  promise  to  revive  the  old  debt :  or,  in  other  words, 
declares  that  the  law  will  furnish  no  remedy  to  enforce  such  a  pro- 
mise, unless  it  is  in  writing.  The  law  has  relation  to  the  remedy 
and  not  to  the  validity  of  the  contract :"  Kingley  v.  CousiTiSy  47 
Me.  91.  And  generally,  a  law  which  establishes  a  rule  of  evidence 
as  to  certain  past  transactions,  cannot  be  regarded  as  within  the  pro- 
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hibition  :  Herbert  v.  JSaston^  43  Ala.  647 ;  Williams  v.  Haines^  27 
Iowa  251 ;  Rutland  v.  Copes^  15  Rich.  84 ;  Kirtland  v.  Molton^ 
41  Ala.  548.  But  on  the  other  hand,  where  a  mortgage  contained 
a  power  to  the  creditor  to  sell  on  breach  of  condition,  it  was  held 
that  a  subsequent  law  giving  the  mortgagor  twelve  months  to  redeem 
the  property  from  the  purchaser  at  such  sale,  so  altered  the  remedy 
of  the  creditor  as  to  impair  the  obligation  of  the  contract.  Taney, 
G.  J.,  said :  ^^  If  such  rights  may  be  added  to  the  original  contract 
by  subsequent  legislation,  it  would  be  difficult  to  say  at  what  point 
they  must  stop.  An  equitable  interest  in  the  premises  may,  in  like 
manner,  be  conferred  upon  others  ;  and  the  right  to  redeem  may  be 
so  prolonged  as  to  deprive  the  mortgagee  of  the  benefit  of  his  secu- 
rity, by  rendering  the  property  unsalable  for  anything  like  its  value:" 
Branson  v.  Kimie^  1  How.  811 ;  Howard  v.  Bugbee^  24  Id.  461 ; 
Malony  ▼.  Fortuney  14  Iowa  417.  And  again,  a  state  law  forbid- 
ding property  levied  on  execution  to  be  sold  for  less  than  two-thirds 
of  its  appraised  value,  so  &r  obstructs  the  remedy  as  to  impair  the 
obligation  of  the  contract,  and  cannot  apply  to  debts  accrued  before 
its  passage :  McOrackenv.  Hayward^  2  How.  608  ;  Moore  v.  Fow- 
lety  1  Hemp.  536. 

XIV.  State  ConstittUions. — State  constitutions  are  ''laws"  within 
the  meaning  of  the  limitation :  Railroad  v.  MeClure,  10  Wall.  511 ; 
Lehigh  Valley  Rd.  Co.  v.  McFarlan,  31  N.  J.  Eq.  706.  But 
''there  is  nothing  in  the  constitution  of  the  United  States  which 
forbids  Congress  to  pass  laws  violating  the  obligation  of  contracts, 
although  such  a  power  is  denied  to  the  states  individually  :'*  Evans 

1.  Eaton,  Pet.  C.  C.  337. 

H.  Campbell  Blaok. 
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HAWKINS  V,  HAWKINS  k  HOPE. 

A  petitioner  and  respondent  separated  by  matnal  consent  shortly  after  the  marriage, 
and  only  met  once  aAerwards.   The  petitioner  allowed  her  a  small  stun  for  her  sop- 
port,  and  sixteen  years  after  the  marriage  discovered  that  she  had  committed  adal 
err :  Htld,  ander  the  circumstances,  that  the  petitioner  had  conduced  to  the  adul- 
tery.   Petition  dismissed. 

This  was  a  petition  for  the  dissolution  of  marriage  by  reason  of 
the  adultery  of  the  wife. 
Vol.  XXXIV.— 13 
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The  parties  were  married  on  the  13th  of  July  1863,  at  St.  James' 
Church,  Piccadilly.  The  petitioner  had  become  acquainted  with 
the  respondent  (who  was  a  shop  girl)  some  short  time  previously, 
and  had  been  improperly  intimate  with  her,  and  compelled  by  her 
father  to  marry  her.  At  the  cime  of  the  marriage  the  petitioner 
was  entirely  dependent  upon  his  uncle  and  aunt,  and  it  was  arranged 
between  him  and  the  respondent  that  the  marriage  should  be  kept 
secret. 

A  few  days  after  the  marriage  the  parties  separated  and  never 
cohabited  again,  the  petitioner  allowing  his  wife  from  2L  to  41.  a 
month,  which  he  remitted  to  her  by  letter.  They  met  once  at 
Charing  Cross  about  sixteen  years  after  the  marriage,  when  some- 
thing was  said  about  living  together,  but  neither  party  seemed 
desirous  of  doing  so.  With  that  exception  they  had  not  seen  each 
other  until  shortly  before  the  institution  of  this  suit,  when  the  peti- 
tioner discovered  that  the  respondent  had  been,  for  some  years,  living 
in  adultery.  The  petitioner's  uncle  died  in  1870  leaving  all  his 
property  to  the  aunt,  and  she  died  in  1881,  bequeathing  a  consider- 
able fortune  to  the  petitioner.  ' 

The  respondent's  adultery  was  proved,  and  she  was  called  as  a 
witness  in  support  of  her  case. 

Sir  J.  Hannen  (President). — The  petitioner  in  this  case  seduced 
the  respondent  when  she  was  a  young  woman,  and  her  father  having 
brought  pressure  upon  him  to  marry  her,  the  petitioner  required 
her  to  keep  the  marriage  secret,  as  if  it  was  known  to  the  uncle  and 
aunt  they  would  not  leave  him  their  property  ;  but  even  after  the 
uncle's  death  the  petitioner  continued  to  live  apart  from  his  wife, 
although  he  introduced  her  to  his  aunt  as  the  person  whom  he  in- 
tended to  marry.  Every  husband  is  bound  to  give  his  wife  that 
protection  which  the  society  of  a  husband  affords,  and  the  fact  that 
the  respondent  had  been  familiar  with  him  before  marriage  made 
that  duty  more  incumbent  upon  him,  she  being  a  person  who  might 
be  more  likely  to  yield  to  temptation.  Having  regard,  therefore, 
to  the  petitioner's  conduct  in  leaving  his  wife  without  a  husband's 
protection,  and  being  of  opinion  that  that  conduct  conduced  to  her 
adultery,  I  consider  that  he  is  not  entitled  to  a  dissolution  of  his 
marriage.  Petition  dismissed  with  costs. 

Collusion  and  connivance,  it  is  aniver-     obtaining  a  divorce.     They  both  are  bat 
•fally  agreed,  prevent  a  husband   from     phases  or  shades  of  the  same  disposition. 
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intent,  desire  or  willingness  on  the  part 
of  the  fanshand  that  his  wife  shall  commit 
some  act,  which  is  hy  statute  made  a 
caose  of  diToroe.  The  divorce  statates 
seldom,  if  ever,  expressly  declare  that 
rach  conduct  of  the  husband  shall  bar 
his  divorce,  bat  inasmuch  as  their  lan- 
guage generally  is  that  divorces  **may 
be  "  granted  for  such  and  such  causes, 
the  courts  practically  interpret  it  to 
mean  that  in  some  cases  they  may  not 
be,  and  that  in  their  discretion  they  can 
and  will  refuse  it,  although  the  act 
alleged  be  fully  proved,  if  the  husband 
hijnadl'  has  been  a  consenting  party, 
though  noi  guilty  of  any  similar  act,  or 
of  any  conduct  warranting  a  divorce  on 
the  wife's  application. 

Indeed,  the  law  of  recrimination  rests 
opon  a  similar  ground.  The  statute  law 
does  not  expressly  say  that  adultery  by 
the  husband  is  an  absolute  bar  to  ob- 
taining a  divorce  from  the  wife  for  the 
fame  cause,  nor  vice  versa. 

But  the  courts  refuse  to  exercise  their 
power  in  all  such  cases,  on  the  broad 
ground  that  a  party  guilty  of  violating 
the  marriage  bond  shall  not  have  the 
assistance  of  the  court  to  enforce  any 
marital  right :  i^opc  v.  Hope,  1  Sw.  & 
Tr.  107. 

And  connivance  is  a  bar  therefore,  on 
die  hroad  general  ground  that  consent 
takes  away  any  remedy.  Volenti  non  Jit 
injuria. 

Therefore,  it  was  held  in  Pierce  r. 
Pierce^  3  Pick.  299  (1825),  that  though 
the  adultery  of  the  wife  was  proved,  the  di- 
Toroe  must  be  refused,  because  there  was 
**  reason  to  think  that  the  husband  was 
the  cause  of  its  being  committed."  '*  It 
would  be,"  say  the  court,  '*  a  dangerous 
principle  to  establish,  that  a  husband 
who  had  suspicions  of  the  infidelity  of 
bis  wife,  shall  be  allowed  to  lay  a  train 
which  may  Ica^l  her  to  the  commission  of 
adultery,  in  order  that  he  may  take  ad- 
vantage of  it  to  obtain  a  divorce.  As 
we  are  clear  that  the  adultery  proved 
yiinB  ooaunitted  with  the  knowledge  and 


consent  of  the  libellant,  and  probably 
with  his  connivance,  a  divorce  will  not 
be  granted." 

Actual  "connivance,"  therefore,  is 
always  recognised  as  a  bar  to  a  decree. 
See  Cairns  v.  Cairn?^  109  Mass.  408. 

The  more  delicate  question  is  what 
state  of  mind,  or  will,  on  the  part  of 
a  husband,  not  amounting  to  contrivance 
or  connivance  exactly,  but  merely  will- 
ingness, or  perhaps  indifference  on  his 
part  is  sufficient  to  have  the  same  effect. 
This  question  arose  in  Morrison  v.  Mor- 
rison,  136  Mass.  310  (1B84),  in  which 
the  judge  who  tried  the  cause  found  sim- 
ply this  state  of  facts:  **Thc  husband 
did  no  act  directly  to  encourage  the  adul- 
tery in  his  wife,  and  he  did  nothing  to 
prevent  it.  He  went  to  bed  early,  some- 
times leaving  her  and  another  man  to- 
gether in  the  sitting  room,  and  suspecting 
that  they  might  commit  adultery,  and 
knowing  that  the  detective  previously 
employed  by  him,  would  probably  be  on 
the  watch  to  discover  it ;  he  made  no  re- 
monstrance or  objection  against  their 
being  together ;  he  concealed  his  suspi- 
cions from  both  of  them  ;  he  took  no  pains 
to  protect  her  from  seduction.  And  from 
the  various  circumstances,"  said  the 
judge,  *  *■  I  find  that  from  the  time  when  his 
suspicions  were  first  excited,  he  was  in 
his  own  mind  willing  that  she  should 
commit  adultery,  provided  he  could  there- 
by obtain  a  divorce ;  and  he  expected 
that  she  would  commit  adultery,  and  that 
he  should  obtain  proof  of  it,  and  thus 
be  enabled  to  procure  a  divorce."  And 
his  refusal  to  grant  a  divorce  was  sus- 
tained by  the  full  court,  on  his  report 
whether  his  decision  was  right.  The 
court  say  that  this  was  sufficient  to 
warrant  the  finding  of  connivance, 
whether  they  should  or  should  not  have 
drawn  the  same  inference  from  the  ex- 
isting facts.  If  there  was  any  mistake 
here,  it  was  in  drawing  too  unfavorable 
a  conclusion  against  the  husband  from 
the  facts  actually  proved.  The  presid- 
ing judge  does  not  exactly  say,  on  his 
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report,  that  he  foand  the  actual  fact  of  a 
"  connivance,"  although  the  court  above 
seem  to  have  so  considered  it. 

Mr.  Bishop,  in  his  valuable  book  on 
Aiarriage  and  Divorce,  thus  states  the 
law  on  this  point : 

"The  law  requires  the  husband  to 
watch  over  the  morals  of  his  wife ;  and 
protect  her  against  associations  which 
might  expose  to  hazard  her  puritj,  or 
bj  lowering  her  standard  of  virtue,  pre- 
pare the  waj  for  the  approaches  of  the 
seducer.  Hence,  while  his  want  of  at- 
tention to  her  selection  of  associates,  to 
her  morals,  and  to  her  conduct  in  oth^sr 
respects,  is  not  of  itself  connivance,  it 
may  be  strong,  sometimes  satisfactory 
evidence  of  it :"  2  Mar.  and  Div.,  sect. 
17.  Elsewhere  he  says,  that  though 
connivance  may  be  passive  as  well  as 
active,  yet  there  must  be  a  complete 
consent  on  his  part ;  and  there  can  be 
no  connivance  without  such  consent,  ac- 
tive or  passive ;  and  as  the  law  does  not 
take  cognisance  of  thought  merely,  tbero 
roust  be  some  act,  word,  or  omission  of 
duty  blending  with  a  passive  willingness 
to  have  the  wrong  committed.  And 
that  a  real  intention  to  have  the  wife 
transgress,  or  at  least  an  intention  to 
allow  her  to  do  so  undisturbed  and  nn- 
preventcd,  must  exiAt  in  order  to  amount 
to  connivance,  very  distinctly  appears 
from  the  important  cases  of  Phillips  v, 
Phillips,  3  Notes  of  Cases  444 ;  4  Id. 
524 ;  Moorsom  v.  Moorsom,  3  Hagg.  105  ; 
Hoar  V.  Hoar^  Id.  137  ;  Hoges  v.  Ho- 
geSf  Id.  123. 

Elsewhere,  however,  it  is  said,  that 
'*  willing  acquiescence  in  the  continua- 
tion of  an  adulterous  intercourse  by  the 
other  party  is  suflScient."  See  Boulting 
V,  IJoulting,  3  Sw.  &  Tr.  335  (1864). 

The  necessity  of  corrupt  intention  to 
constittite  connivance,  was  abo  distinctly 
held  by  the  Supreme  Court  of  Massachu- 
setts, in  the  very  recent  case  of  Bobbins 
V.  Robbinif  yet  unreported.  The  evi- 
dence there  clearly  showed  a  scheme  to 
detect  the  liboUee  in  adultery  if  she  was 


guilty,  but  no  corrupt  intent  that  adul- 
tery should  be  committed,  nor  any  con- 
sent to  it,  or  connivance  at  it.  And  it 
was  held  that  the  husband  was  entitled 
to  his  divorce. 

But  whatever  may  be  the  law  of  con- 
nivance, or  from  whatever  acts  that  fact 
may  be  considered  as  sufficiently  proved, 
it  is  obvious  that  the  principal  case  goes 
a  step  further — and  a  very  important 
step  further — ^in  the  law  of  divorce.  It 
is  not  claimed  that  the  husband  in  any 
way  consented,  assented,  or  desired  the 
adultery  of  his  wife,  or  knew  of  its 
probability,  or  that  she  was  actually  ex- 
posed to  any  danger.  The  whole  aver- 
ment simply  is,  that  by  separating  At>m 
her,  by  mutual  consent,  he  thereby, 
although  continuing  to  support  her, 
exposed  her  to  danger,  and  therefore 
"  conduced  "  to  the  violation  of  her  mar- 
riage vow.  If  this  bo  legal  cause  for  re- 
fusing a  divorce,  few  divorces  would  be 
granted.  It  is  comparatively  seldom 
there  is  not  some  fault,  or  neglect,  to 
be  found  on  the  part  of  the  husband,  ere 
a  wife  will  be  guilty  of  such  misconduct. 
And  if  such  acts,  merely  as  inattention, 
neglect,  and  the  like,  establish  *'  conduce- 
ment,'*  and  so  bar  him  from  divorce  for 
her  adultery,  it  can  be  but  regarded  aa 
establishing  a  very  important  principle 
in  this  branch  of  the  law. 

Perhaps  the  stmogest  case  in  our 
American  courts  lookiug  to  such  a  conclu- 
sion is  that  of  Barber  v.  Barber,  14  Law 
Rep.  375  (1851)  in  the  Superior  Court 
of  Connecticut.  The  libel  by  the  hus- 
band was  on  the  ground  of  ''habitual 
intemperance."  The  defence  was  that 
the  wife,  being  sick  and  nervous,  ac- 
quired the  habit  of  taking  large  quanti- 
ties of  morphine,  which  the  husband  pn>> 
cured  for  her,  with  the  advice  of  her 
physician ;  and  that  subsequently,  in 
order  to  wean  her  from  its  use,  she,  with 
his  advice,  began  to  take  largo  quanti- 
ties of  gin,  which  he  procured  for  her. 
This  was  held  to  prevent  him  from  ob- 
taining his  divorce,  although  the  judge 
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:  "  In  all  this  I  don't  saj  the  hns- 
"baxid  intended  the  ruin  of  his  wife,  and 
was  looking  for  a  divorce  as  the  conse- 
qneiice  ;  bnt  if  the  legal  presumption  be 
applied,  that  any  man  is  to  be  presumed 
to  intend  the  legitimate  consequences  of 
his  deliberate  acts,  such  a  conjecture  is 
not  nnreasonable.*'  There  were  some 
other  circnmstances,  however,  tending  to 
show  that  the  husband  had  become  more 
or  less  atuushedto  a  female  servant  in 
bis  employmenty  though  no  criminal  con- 


duct was  alleged  or  shown ;  but  it  was 
thought  that  this  might  have  led  the  wife 
to  the  more  frequent  use  of  morphine, 
and  so  tended  to  form  the  habit  com- 
plained of. 

The  doctrine  of  condncement  merelj, 
without  connivance,  desire,  or  intention 
that  adultery  should  be  committed,  must 
be  more  fully  examined  and  considered 
before  it  can  be  held  to  be  clearly  estab- 
lished. EdXUITD  H.   BfiNMBTT. 

Boston, 


■  9m 


RECENT    AMERICAN    DECISIONS. 

Indiana  Supreme  Court. 

CITY  OF  NORTH  VERNON  v,  VOEGLER. 

Where  there  is  one  cause  of  action  all  the  damages  must  be  recovered  in  one  suit, 
and  for  fresh  damages  resulting  from  the  original  wrong,  a  second  action  cannot  be 
maintained. 

Where  the  cause  of  action  is  the  negligence  and  unskilfnlness  of  the  officers  of  a 
mnnicipal  corporation  in  the  improvement  of  a  street,  the  injury  is  complete  und 
permanent,  constituting  bnt  one  cause  of  action,  and  in  a  suit  on  that  cause  of  action 
all  damages  present  and  prospective  may  be  recovered,  and  for  fresh  damages  result- 
ing from  the  improvement,  a  second  action  will  not  lie. 

MUehill  V.  DarUy  Main  Colliery  Co,,  24  Am.  L.  Reg.  (N.  8.)  433,  and  BtwM' 
V.  Humphrey,  Id.  369,  criticised  and  distinguished. 

Semble :  A  temporary  wrong  might  be  done  under  such  circumstances  as  would 

kke  it  reasonable  to  presume  that  the  defendants  would  right  the  wrong  before  a 
recnrrence  of  harm  or  loss,  and  in  such  cases  a  second  action  might  lie  for  fresh 
damage. 

Although  a  municipality  is  not  liable  for  errors  of  judgment  in  devising  a  plan 
of  improvement,  it  is  liable  if  the  lack  of  care  and  skill  in  devising  the  plan  is  so 
great  as  to  constitute  negligence. 

Appeal  from  JenniDgs  Circuit  Court. 
John  Q-.  Berkshire,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Elliott,  J. — There  are  two  paragraphs  in  the  appellee's  com- 
plaint, both  alleging  that  the  appellant  so  negligently  and 
nnskilfally  graded  one  of  its  public  streets  as  to  change  the  flow 
of  surface  water,  gather  it  in  one  channel,  and  pour  it  upon  the 
lots  of  the  appellee,  greatly  injuring  her  property. 

The  first  paragraph  of  the  complaint  differs  from  the  second  in 
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one  particular,  and  that  is  in  alleging  that  a  former  action  was 
commenced  by  the  appellee  which  resulted  in  a  judgment  in  her 
favor.     The  allegations  upon  this  subject  are  these:  '^That  in 
September  1879  the  plaintiff  brought  suit  against  the  defendant  for 
the  damages  then  accrued  to  her  by  reason  of  the  overflowing  and 
injury  of  her  premises  up  to  that  time;  that  in  March  1880  she 
recovered  judgment  in  that  action  for  eighty  dollars  so  accrued  up 
to  September  1879  ;  that  all  of  said  overflowings  of  said  premises 
have  continued,  as  also  the  other  said  injuries  to  plaintiff's  premises 
ever  since  September  1879,  when  the  former  action  was  brought, 
but  the  defendant  has  done  nothing  and  made  no  effort  to  change  or 
prevent  said  flow  of  water  over  the  lot  of  plaintiff."     On  these 
averments  the  appellant  founds  the  objection  to  the  complaint  that 
it  shows  on  its  face  that  the  matter  pleaded  has  been  adjudicated ; 
but  as  there  are  answers  which  more  clearly  present  the  question, 
we  defer  our  consideration  of  it  until  we  take  up  those  answers. 

The  second  paragraph  of  the  answer  is  in  substance  this :  That 
the  improvement  of  the  street  was  made  under  an  ordinance  and  a 
plan  of  the  common  council,  duly  enacted  and  adopted ;  that  the 
improvement  of  the  street  was,  in  the  judgment  of  the  common 
council,  necessary  and  proper;  and  that  the  ii\jurics  complained 
of  were  the  unavoidable  result  of  the  improvement  of  the  street 

The  sufficiency  of  this  answer  is  sought  to  be  maintained  upon 
the  decision  in  Rozell  v.  City  of  Anderson,  91  Ind.  591,  but  that 
decision  is  very  far  from  sustaining  such  an  answer  as  the  one 
before  us.  In  that  case  the  evidence  was  not  in  the  record,  as  the 
opinion  shows,  and  the  court  was  simply  called  upon  to  determine 
whether  the  instruction  assailed  was  correct  upon  any  supposable 
state  of  the  evidence  admissible  under  the  issue  in  the  case.  We 
have  no  doubt  that  the  ruling  in  that  case  was  right  upon  the  ques- 
tion as  the  record  presented  it.  We  hold  now,  as  we  held  then, 
that,  as  an  abstract  rule  of  law,  a  municipal  corporation  is  not 
liable  for  mere  errors  of  judgment  as  to  the  plan  of  a  public 
improvement ;  but  we  did  not  then  hold,  nor  do  we  now  hold,  that 
for  negligence,  whether  in  the  plan  of  the  work  or  its  execution,  a 
municipal  corporation  is  not  liable.  That  we  did  not  then  hold 
that  for  negligence  the  municipal  corporation  is  not  liable  is  evident 
from  the  fact  that  the  court,  in  the  opinion  given  in  that  case,  cites 
with  approval  the  cases  which  hold  a  municipal  corporation  liable 
for  negligence  in  the  plan  of  an  improvement  as  well  as  in  the 
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manner  of  execating  the  work.  We  have  many  cases,  extending 
from  City  of  Indianapolis  v.  Huffer^  30  Ind.  235,  down  to  City 
of  Crawfordmlle  v.  Bondj  96  Id.  236,  holding  that  for  negli- 
gence in  devising  a  plan,  as  well  as  for  negligence  in  executing  it, 
the  municipal  corporation  is  liable.  This  was,  in  effect,  the  decision 
in  the  case  appealed  to  this  court  by  the  appellant,  involving  the 
safficiency  of  just  such  an  answer  as  that  now  before  us :  City  of 
North  Vernon  v.  Voegler^  79  Ind.  67.  The  question  was  fully 
considered,  and  the  authorities  cited  in  the  cases  of  City  of  Euans- 
vUie  v.  Decker^  84  Ind.  326 ;  Cummins  v.  City  of  Seymour^  79 
Id.  491 ;  s.  c.  41  Amer.  Rep.  618 ;  Weig  v.  City  of  Madison^  76 
Ind.  241 ;  s.  c.  39  Amer.  Rep.  135 ;  City  oj  Indianapolis  v.  Tate^ 
39  Ind.  282 ;  City  of  Indianapolis  v.  Lawyer,  38  Id.  348.  The 
doctrine  is  not  only  sustained  by  authority,  but  is  sound  in  princi- 
ple. Suppose  that  a  common  council  of  a  city  determine  to  build 
a  sewer  and  cover  it  with  reeds,  can  it  be  possible  that  the  cor- 
poration can  escape  liability  on  the  ground  that  the  common  council 
erred  in  devising  a  plan  ?  Or,  to  take  such  a  case  as  City  v.  Huffer, 
suppose  the  common  council  undertake  to  conduct  a  large  volume 
of  water  through  a  culvert  capable  of  carrying  less  than  one-tenth 
of  the  water  conducted  to  it  by  the  drains  constructed  by  the  city, 
can  responsibility  be  evaded  on  the  ground  of  an  error  of  judgment  ? 
Again,  to  take  an  illustration  from  a  somewhat  different  class 
of  cases,  suppose  the  common  council  to  devise  a  plan  for  a  bridge 
that  will  require  timbers  so  slight  as  to  give  way  beneath  the  tread 
of  a  child,  can  the  city  escape  liability  on  the  ground  that  there  was 
only  an  error  of  judgment  in  devising  the  plan  ? 

Illustrations  might  be  indefinitely  multiplied,  but  it  is  unneces- 
sary to  pursue  the  subject.  The  only  rule  that  has  any  valid  sup- 
port in  principle  is,  that  for  errors  in  judgment  in  devising  a  plan 
there  is  no  liability,  but  there  is  liability  where  the  lack  of  care 
and  skill  in  devising  the  plan  is  so  great  as  to  constitute  negligence. 
Our  decisions  have  long  and  steadily  maintained  that  municipal  cor- 
porations are  not  responsible  for  consequential  injuries  resulting 
from  the  grading  of  streets  where  the  work  is  done  in  a  careful  and 
skilful  manner;  but  they  have  quite  as  steadily  maintained  that 
where  the  work  is  done  in  a  negligent  and  unskilful  manner,  the 
corporation  is  liable  for  injuries  resulting  to  adjacent  property :  City 
of  Kokomo  ▼.  Mahan,  100  Ind.  242,  246  ;  City  of  Crawfordsville 
V.  Bond,  supra;  Princeton  v.  Oieske,  93  Ind.  102  ;    Weis  v.  City 
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of  Madison,  75  Id.  241 ;  s.  c.  39  Amer.  Rep.  136 ;  City  of  Evans- 
mile  V.  Decker,  supray  and  authorities  cited ;  Macy  y.  City  of  Indi- 
anapolis, 17  Ind.  267. 

The  complaint  in  this  case  very  fully  alleges  the  negligence  and 
unskilfulness  of  the  defendant,  and  an  answer  admitting  these  alle- 
gations cannot  avoid  them  by  averring,  as  the  one  before  us  does, 
that  the  negligence  and  want  of  skill  were  not  in  doing  the  work, 
but  in  devising  the  plan.  We  have  not  considered  the  fugitive 
denials  cast  into  the  answer,  for  the  reason  that  it  is  now  well  settled 
that  pleadings  are  to  be  judged  by  their  general  scope  and  tenor, 
and  not  by  detached  and  isolated  statements  thrown  into  them  : 
Neidefer  v.  Chastain,  71  Ind.  363;  W.  U.  Tel  Co.  v.  Reed,  96 
Id.  195,  198. 

There  are  several  paragraphs  of  answer  pleading  a  former  adjudi- 
cation, and  we  perceive  no  substantial  difference  between  them ;  but, 
as  we  are  not  aided  by  a  brief  from  the  appellee,  and  as  the  third 
paragraph  presents  the  question  in  a  clearer  light  than  the  others, 
we  confine  our  investigation  and  decision  to  that  paragraph.  The 
material  averments  of  this  paragraph,  exhibited  in  acondensed  form, 
are  these  :  On  the  eighteenth  day  of  September  1879,  the  appellee 
filed  her  complaint  in  the  Jennings  Circuit  Court  against  the  appel- 
lant, and  in  the  action  thus  begun  the  appellee  recovered  judgment 
for  $80  at  the  March  term,  1880.  This  judgment  remains  in  full 
force.  The  complaint  in  that  action  stated  as  a  cause  of  action  the 
injuries  to  the  same  property  from  the  same  negligent  and  unskilful 
improvement  of  the  same  street  as  that  described  and  charged  in  the 
present  action.  The  appellant  has  made  no  other  improvement 
than  the  one  described  in  the  former  complaint,  and  the  injuries 
resulting  to  appellee's  property  were  such  only  as  were  caused  by 
the  improvement  made  prior  to  the  filing  of  the  complaint  in  the 
action  begun  in  September  1879.  The  concluding  averment  of 
the  answer  is  this :  ''  And  it  is  the  grading  of  the  same  street,  and  the 
building  of  the  same  culverts,  and  the  identical  negligence  and  want 
of  care  and  skill  now  complained  of,  that  was  complained  of  in  the 
former  action,  and  no  other." 

The  answer  presents  a  question  of  great  importance  and  much 
difficulty.  The  theory  of  the  appellee,  as  we  infer  from  the  record, 
is  that  the  former  action  embraced  only  such  damages  to  the  real 
estate  as  occurred  prior  to  the  recovery  of  the  judgment  in  that 
action.     The  theory  of  the  appellant   is  that  the  former  action 
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embraced  all  damages  resalting  to  the  appellee's  property  from  the 
negligent  improvement  of  the  street,  and  that  a  second  action  cannot 
be  maintained  for  the  same  breach  of  duty  that  formed  the  basis  of 
the  first  action.  There  is  a  material  distinction  between  damages 
and  injury.  Injury  is  the  wrongful  act  or  tort  which  causes. loss  or 
harm  to  another.  Damages  are  allowed  as  an  indemnity  to  the  per- 
son who  suffers  loss  or  harm  from  the  injury.  The  word  "  injury" 
denotes  the  illegal  act ;  the  term  ^^  damages*'  means  the  sum  recov- 
erable as  amends  for  the  wrong.  The  words  are  sometimes  used  as 
synonymous  terms,  but  they  are,  in  strictness,  words  of  widely  dif- 
ferent meaning.  There  is  more  than  a  mere  verbal  difference  in 
their  meaning,  for  they  describe  essentially  different  things.  The 
law  has  always  recognised  a  difference  between  the  things  described, 
for  it  is  often  declared  that  no  action  will  lie  because  the  act  is 
damnum  absque  injuria.  Brown  Leg.  Max.  195 ;  Weeks  Dam. 
Inj.  7  ;  Brown  Gomm.  (4th  ed.)  75,  621.  In  every  valid  cause  of 
action  two  elements  must  be  present,  the  injury  and  the  damages. 
The  one  is  the  legal  wrong  which  is  to  be  redressed  ;  the  other,  the 
scale  or  measure  of  the  recovery.  Mayne  Dam.  1 ;  1  Suth.  Dam. 
8.  As  there  may  be  damages  without  an  injury,  so  there  may  be 
an  injury  without  damages.  It  has  been  many  times  said  that  no 
action  will  lie  because  the  injury  produced  no  damages,  or,  as  the  law 
phrase  runs,  the  wrong  is  injuria  sine  damno»  The  distinction 
between  injury  and  damages  is  an  important  one  in  this  instance, 
and  for  this  reason  we  have  been  careful  to  mark  the  difference  and 
to  enforce  our  statement  by  reference  to  authorities,  although  the 
principle  involved  is  a  rudimentary  one.  The  distinction  is  import- 
ant, for  the  reason  that  the  law  is  that  fresh  damages  without  a  fresh 
injary  will  not  authorize  a  second  or  subsequent  action.  The  rule 
is  thus  tersely  stated  in  Warner  v.  Bacon,  8  Gray  397 :  "  A  fresh 
action  cannot  be  brought  unless  there  be  both  a  new  unlawful  act 
and  fresh  damage."  The  rule  is  illustrated  by  many  cases.  Mr. 
Mayne  refers  to  the  case  of  Howell  v.  Young,  5  Barn,  k  G.  259, 
and  commenting  on  it,  says :  *'  The  statute  of  limitations  runs  from 
the  act  of  negligence,  not  from  the  time  an  injury  accrues.  Such 
injary  is  merely  a  consequential  damage,  not  a  fresh  cause  of  action. 
The  damages,  then,  in  the  original  action  must  cover  all  the  loss 
that  can  ever  arise,  because  no  such  loss  can  afterwards  be  compen- 
sated."   Mayne  Dam.  611.    An  American   author  says:  ''A  cause 

of  action  and  the  damages  recoverable  therefor  are  an  entirety.   The 
You  XXXIV.— 14 
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party  injured  must  be  plaintiff,  by  the  common  law,  and  he  must 
demand  all  the  damages  which  he  has  suffered  or  ever  will  suffer 
from  the  injury,  grievance,  or  cause  of  action,  upon  which  his  action 
is  founded.  He  cannot  split  a  cause  of  action  and  bring  successive 
suits  for  parts  because  he  may  not  be  able  to  prove  at  first  all  the 
items  of  the  demand,  or  because  all  of  the  damages  have  not  been 
suffered."  1  Suth.  Dam.  175.  The  rule  we  are  discussing  applies 
to  cases  of  personal  injuries,  for,  among  the  earliest  of  the  reported 
cases,  we  find  it  laid  down  for  law  that  in  an  action  for  trespas.s  to 
the  person  the  recovery  of  damages  must  be  once  for  all,  including 
past  as  well  as  prospective  damages.  Fetter  v.  Beale,  1  Salk.  11 ; 
s.  c.  1  Ld.  Raym.  339.  In  ffodsoll  v.  Stallebrass,  89  E.  C.  L.  801, 
it  was  held  that  both  injury  and  damage  must  concur  to  give  a  cause 
of  action  ;  that  the  damages  were  not  the  sole  cause  of  action  ;  and 
the  jury  were  directed  to  assess  both  present  and  prospective  dam- 
ages, because  a  second  action  could  not  be  brought  for  damages 
resulting  from  the  same  injury. 

Upon  this  ancient  doctrine  rest  the  cases  which  hold  that  where 
personal  injuries  are  received  from  the  negligent  act  of  a  carrier  of 
passengers,  or  are  caused  by  the  negligence  of  a  municipal  corpora- 
tion, all  the  damages,  present  and  prospective,  must  be  assessed  in 
one  action,  because  a  second  action  cannot  be  brought.  3Wn  of 
Elkhart  v.  Eitter,  66  Ind.  136;  Weisenberff  v.  City  of  Appleton^ 
26  Wis.  66;  Whitnei/  v.  Clarendon,  18  Vt.  252;  s.  c.  46  Amer. 
Dec.  150;  1  Suth.  Dam.  197,  authorities  in  note,  p.  198.  Mr. 
Mayne,  in  discussing  this  general  subject,  says:  ^^  Similar  questions 
often  arise  in  cases  where  a  person,  by  digging,  mining,  building, 
or  the  like,  affects  the  plaintiffs  house  in  such  a  manner  as  to  pro- 
duce injurious  consequences  which  manifest  themselves  at  a  later 
period.  Here  it  is  now  well  settled  that  all  subsequent  or  recurring 
damages  may  be  assessed,  and  can  only  be  recovered  in  a  suit  brought 
upon  the  original  cause  of  action."  Mayne  Dam.  138.  In  Back- 
house V.  Bonomi,  9  H.  L.  Cas.  503,  the  doctrine  declared  by  the 
author  from  whom  we  have  quoted  is  asserted.  There  is,  however, 
a  later  English  case  which  seems  to  break  in  upon  the  rule  of  the 
earlier  cases,  and  to  shake,  in  some  degree  at  least,  their  authority. 
It  does,  indeed,  expressly  overrule  the  case  of  Lamb  v.  Walker^  3 
Q,  B.  Div.  389.  The  case  to  which  we  refer  is  Mitchell  v.  Barley 
Main  Colliery  Co.^  24  Amer.  Law  Reg.  432.  If  that  case  can  be 
regarded  as  well  decided,  it  must  be  deemed  an  exception  to  the 
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general  rule,  for  the  general  rule  is  that  one  action,  and  one  only, 
can  be  maintained  for  a  breach  of  duty  constituting  a  tort.  The 
English  court  seems  to  have  gone  still  further  in  opposition  to  the 
ancient  rule  in  Brunsden  v.  Humphrey^  24  Amer.  Law  Reg.  369 ; 
but  in  that  case  Chief  Justice  Goleridqe  dissented,  and  an  able 
reviewer  says :  "  It  certainly  seems  that  the  reasoning  of  Colbr- 
IDOB,  C.  J.,  is  more  in  harmony  with  the  established  rule  of  law. 
And  it  should  be  noted  that  the  opinion  of  Pollock,  B.,  and  Lopes, 
J.,  in  the  court  below  (11  Q.  6.  Div.  712),  were  on  the  same  side, 
BO  that  really  the  majority  of  the  judges  who  have  expressed  opin- 
ions on  the  subject  are  against  successive  actions  in  such  cases." 
Id.  S78.  These  English  cases  may,  however,  be  distinguished  from 
the  one  we  are  discussing,  for,  in  this  case  the  improvement  of  the 
street  was  a  permanent  one,  while  in  the  only  one  of  these  English 
cases  that  is  analogous  to  the  present,  the  act  out  of  which  the  wrong 
arose  was  of  a  different  character. 

The  case  before  us  is  closely  analogous  to  the  seizure  of  land 
under  the  right  of  eminent  domain  for  railroad  or  highway  pur- 
poses, and  in  all  such  cases  it  is  held,  both  by  the  English  and  the 
American  courts,  that  all  the  damages,  present  and  prospective, 
must  be  assessed  in  one  proceeding:  Lafayette^  ^c.^  Co,  v.  New 
Albany^  ^(?.,  (7o.,  13  Ind.  90 ;  Montgomery^  ^c,  Co.  v.  Stockton^ 
43  Id.  328;  1  Suth.  Dam.  191.  In  the  case  of  Powers  v.  Council 
Bluffsy  45  Iowa  652 ;  s.  c.  24  Amer.  Rep.  792,  the  city  cut  a  ditch 
along  the  side  of  plaintiff's  lot  and  caused  his  land  to  be  overflowed, 
and  it  was  declared  that  the  cause  of  action  was  complete  when  the 
unlawful  act  was  committed,  and  that  all  the  damages  accruing  from 
the  original  wrong  must  be  included  in  one  action.  It  is  true  that 
this  case  has  been  criticised,  but  the  criticism  does  not  affect  its 
force  upon  the  point  to  which  we  cite  it :  Wood  St.  Lim.  372.  The 
criticism  upon  the  case  is  that  the  court  erred  in  holding  that  the 
cause  of  action  accrued  when  the  ditch  was  dug,  for  the  reason  that 
no  damages  at  all  accrued  until  some  time  after  the  ditch  was  dug, 
and  until  the  damages  did  accrue  there  was  no  complete  cause 
of  action.  Conceding,  but  not  deciding,  that  the  criticism  is  just, 
it  does  not  break  the  force  of  the  decision  as  applied  to  this  case ; 
for  here  there  were  both  damages  and  injury  before  the  first  action 
was  commenced,  and  Mr.  Wood  concedes,  or  rather  affirms,  that 
if  the  element  of  damages  had  been  present  in  the  case  cited  the 
decision  would  be  right.     In  Town  of  Troy  v.  Cheshire  Rd.^  23 
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N.  H.  83,  it  was  held  that,  '^  in  case  for  nuisance,  if  the  act  done 
is  necessarily  injurious  and  is  of  a  permanent  character,  the  party 
injured  may  at  once  recover  his  damages  for  the  whole  injury."  In 
that  case  the  injury  to  the  town  was  done  by  the  construction  of  a 
railroad,  and  the  court  said :  ''  The  injury  done  to  the  town  is,  then, 
a  permanent  injury,  at  once  done  by  the  construction  of  the  rail- 
road, which  is  dependent  upon  no  contingency  of  which  the  law 
can  take  notice,  and  for  the  injury  thus  done  they  are  entitled  to 
recover  at  once  their  reasonable  damages."  It  is  true,  in  the 
present  case,  as  it  was  in  the  one  referred  to,  that  the  improvement 
of  the  street  was  a  permanent  one,  and,  as  it  was  permanent,  the 
cause  of  action  was  complete  when  damages  resulted,  and  the  re- 
covery must  be,  not  for  part  of  the  damages,  or  for  some  damages, 
but  for  all  the  damages  resulting  from  the  wrong  which  constituted 
the  cause  of  action.  Turning  to  a  somewhat  different  line  of  cases, 
we  find  running  through  them  all  the  same  general  principles  found 
in  the  cases  we  have  cited.  Thus,  in  actions  against  an  attorney 
for  negligence,  the  rule  is  that  all  loss  resulting  from  the  wrong 
must  be  recovered  in  one  action,  and  no  subsequent  action  can  be 
maintained;  Wilcox  v.  Plummer's  ExWs^  4  Pet.  172;  Moore  v. 
Juvenal^  92  Penn.  St.  484 ;  CampbelVs  Adnirs  v.  Boggs^  48  Id. 
624;  Downing  v.  Garard^  24  Id.  52;  Miller  v.  Wilson,  Id.  114; 
Owen  V.  Western  Saving  Fund,  97  Id.  47 ;  s.  c.  39  Amer.  Rep. 
794 ;  Howell  v.  Young,  5  Barn.  &  C.  259. 

In  Owen  v.  Western  Saving  Fund,  supra,  the  last  case  cited  was 
approved,  and  it  was  said  of  it :  ''  And  in  this  case  it  was  held  that 
special  damages  resulting  from  a  breach  of  duty  do  not  constitute 
a  fresh  ground  of  action,  but  are  merely  the  measure  of  the  injury 
resulting  from  the  original  cause."  The  general  principle  we  are 
discussing  was  involved  in  the  case  of  Richardson  v.  Eagle  Machine 
Works,  78  Ind.  422,  where  it  was  held  that  an  agent  who  elected 
to  bring  an  action  for  wages  could  not  bring  a  second  action  to 
recover  damages  for  a  breach  of  the  contract  stipulating  that  the 
employment  should  continue  for  one  year.  In  Crosby  v.  Jerohman, 
37  Ind.  264,  the  court  quoted  with  approval  from  the  opinion  in 
Secor  V.  Sturgis,  16  N.  Y.  548,  the  following :  "  I  admit  that  the 
rule  does  not  extend  to  several  and  distinct  trespasses  or  other 
wrongs,  nor,  as  we  have  seen,  to  distinct  contracts.  It  goes  against 
several  actions  for  the  same  wrong  and  against  several  actions  on 
the   same   contract."     The  general   rule,  as   stated   by  a  recent 
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author,  is  this :  ^^  When  a  wrong  is  done  which  produces  an  injury 
which  is  not  only  immediate,  but  from  its  nature  must  necessarily 
continue  to  produce  loss  independent  of  any  subsequent  wrongful 
acts,  then  all  the  damages  resulting,  both  before  and  after  the  com- 
mencement of  the  suit,  may  be  estimated  and  recovered  in  one 
action:"  3  Suth.  Dam.  403.  In  Adams  v.  Hasting%^  ^c.^  Co,^  18 
Minn.  265  (Gil.  236),  this  rule  was  enforced.  The  court,  speaking 
of  the  construction  of  a  railroad!,  said :  ''  And  if  such  erection 
necessarily  caused  the  surface  water  to  stand  upon  the  plaintiflTs 
land  and  run  into  his  cellar  and  well,  he  could  recover  therefor  in 
the  same  action,  though  such  injury  might  not  accrue  for  some  time 
after  the  completion  of  the  road-bed  and  track."  This  general 
principle  is  pIso  maintained  in  Seely  v.  Aldem,  61  Penn.  St.  302. 
There  are  many  cases  declaring  and  enforcing  the  general  rule 
that  the  plaintiflf  may  recover  in  one  action  all  the  damages  he  suf- 
fers, whether  retrospective  or  prospective,  where  the  injury  which 
causes  the  loss  or  harm  is  of  a  permanent  character,  as  a  street,  a 
canal,  or  a  railroad.  All  things  that  proximately  contribute  to  the 
injury  may  be  taken  into  consideration  in  estimating  the  damages, 
and  if  the  injury  extends  so  far  as  to  totally  destroy  the  value  of 
the  property,  then  damages  equal  to  the  value  of  the  property  may 
be  awarded.  Mr.  Freeman  states  the  rule  very  strongly.  His 
statement  is  this:  ^' All  the  damages  which  can  by  any  possibility 
result  from  a  single  tort  form  an  indivisible  cause  of  action."  He 
also  says:  '^  For  damages  alone  no  action  can  be  permitted.  Hence, 
if  a  recovery  has  once  been  had  for  the  unlawful  act,  no  subsequent 
suit  can  be  sustained :"  Freem.  Judgm.,  §  241.  The  cases  of  Cadle 
T.  Muscatine  W.  R,  Co.y  44  Iowa  11 ;  Finley  v.  Hershey^  41  Id, 
389 ;  Illifuns  Cent.  Rd.  Co.  v.  GrabilU  50  111.  241 ;  Elizabethtoton, 
fc.j  Co.  V.  Combs,  10  Bush  382 ;  Jeffersonville^  S^c.^  Co.  v.  Estelle^ 
13  Id.  667,  illustrate  and  enforce  the  principles  we  are  discussing. 
In  FowU  V.  New  Haven,  ^<7.,  Cb.,  112  Mass.  334,  language  is  used 
which  so  forcibly  applies  here  that  we  quote  it :  '^  The  case  at  bar," 
said  the  court,  ^'  is  not  to  be  treated  strictly  in  this  respect  as  an 
action  for  an  abatable  nuisance.  More  accurately,  it  is  an  action 
against  the  defendant  for  the  construction  of  a  public  work  under 
its  charter  in  such  a  manner  as  to  cause  unnecessary  damage  by 
want  of  proper  care  and  skill  in  its  construction.  For  such  an 
injury  the  remedy  is  at  common  law.  And  if  it  results  from 
a  cause  which  is  permanent  in  its  character,  or  which  is  treated  as 
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permanent  by  the  parties,  it  is  proper  that  entire  damages  abould 
be  assessed  with  reference  to  past  and  probable  future  injury." 

As  probable  future  damages  may  be  taken  into  consideration  in 
an  action  to  recover  for  a  loss  caused  by  the  negligence  of  corporate 
officers  in  constructing  a  public  work  of  a  permanent  character,  the 
plaintiff  in  such  an  action  can  recover  all  the  damages  he  has  sus- 
tained, and  in  all  such  cases  no  second  action  can  be  maintained. 
To  permit  a  second  action  to  recover  damages  resulting  from  the 
negligent  grading  of  a  street,  would  be  to  allow  successive  damages 
to  be  awarded  where  th«re  was  no  fresh  wrong.  Great  injustice 
would  almost  inevitably  result  from  a  rule  permitting  successive 
actions,  for  it  would  be  impossible  to  prevent  damages  from  being 
twice  assessed  for  the  same  wrong. 

The  ultimate  conclusions  to  which  these  authorities  lead  are: 
First  That  where  there  is  one  cause  of  action  all  the  damages 
must  be  recovered  in  one  suit,  and  for  fresh  damages  resulting  from 
the  original  wrong  a  second  action  cannot  be  maintained.  Second, 
Where  the  cause  of  action  is  the  negligence  and  unskilfulness  of 
the  officers  of  a  municipal  corporation  in  the  improvement  of  a 
street,  the  injury  is  complete  and  permanent,  constituting  but  one 
cause  of  action ;  and  in  a  suit  on  that  cause  of  action  all  damages, 
present  and  prospective,  may  be  recovered,  and  for  fresh  damages 
resulting  from  the  improvement  a  second  action  will  not  lie. 

The  complaint  of  the  appellee,  as  we  have  seen,  is  based  upon  the 
negligence  of  the  corporate  officers  in  improving  a  street  and  the 
improvement  is  a  permanent  one,  so  that  the  tort  which  formed 
the  basis  of  the  action  was  complete  when  damages  resulted. 

The  answer  avers,  and  the  demurrer  admits,  that  there  was  no 
new  wrong  or  negligence.  As  the  pleadings  stand,  there  is  a  sin- 
gle wrong,  and  nothing  more.  The  fresh  damages  do  not,  as  the 
pleadings  aver,  arise  from  a  new  or  fresh  wrong.  The  case,  there- 
fore, is  not  within  the  authorities  which  hold  that  where  there  is  a 
new  neglect  or  a  fresh  wrong  there  may  be  a  second  action. 

The  answer  avers  that  the  injury  complained  of  is  the  same  as 
that  declared  on  in  the  former  action.  It  goes  even  further,  for  it 
affirmatively  shows  that  no  improvement  has  been  made,  and  that 
no  grading  has  been  done  since  that  described  in  the  former  com- 
plaint. The  causes  of  action  are  therefore  the  same.  Where  the 
answer  avers  the  causes  of  action  to  be  the  same,  and  the  record 
does  not  show  them  to  be  different,  the  averment  is  taken  to  be  true 


CITY  OF  NOBTH  VERNON  ».  VOEGLER.        HI 

on  demnrrer:  CtUkrv.  Cox^  2  Blackf.  178.  If  the  causes  of  action 
are  not  the  same,  that  fact  must  be  replied :  James  v.  StatCy  7 
Blackf.  326. 

We  have  upon  the  pleadings,  therefore,  a  case  where  there  are 
fresh  damages,  but  where  there  is  no  fresh  cause  of  action ;  for  the 
utmoAt  that  can  be  yielded  to  the  appellee  is  that  the  record  shows 
that  damages  have  resulted  since  the  first  action,  flowing,  however, 
from  the  original  wrong.  We  need  not  decide  what  might  be  suc- 
cessful! j  replied ;  we  simply  decide  the  question  before  us,  and  our 
decision  is,  that  the  answer  sufficiently  pleads  a  former  adjudica- 
tion. 

We  have  already  placed  stress  upon  the  fact  that  the  construction 
of  the  highway  is  permanent,  and  that  the  wrong  was  complete 
when  the  street,  as  a  permanent  work,  was  finished  and  damages 
resulted.  We  deem  it  proper  to  emphasize  this  element  of  the  case, 
for  we  can  readily  conceive  cases  of  an  essentially  different  character 
where  a  very  different  rule  would  apply.  We  can  conceive  of  cases 
where  a  temporary  wrong  might  be  done  under  such  circumstances 
as  would  make  it  reasonable  to  presume  that  the  defendant  would 
right  the  wrong  before  a  recurrence  of  harm  or  loss,  and  in  such 
cases  it  might  well  be  that  the  plaintiff  could  bring  a  second  action. 
We  know  that  there  are  cases  where  it  is  proper  to  presume  that 
the  wrongdoer  will  not  maintain  the  unlawful  thing  that  caused  the 
harm  or  loss :  Mayne  Dam.  141,  §  110. 

But  the  case  upon  which  we  are  pronouncing  judgment,  and  to 
which  we  confine  our  decision,  is  one  where  the  improvement  of  the 
street  was  a  complete  and  permanent  fact,  and  where  the  parties 
most  presume  that  it  was  permanent  in  its  character,  and  that  it 
was  intended  that  the  thing  done  should  remain  unchanged.  It 
cannot  be  presumed  that  municipal  officers,  having  built  a  street  or 
road,  intended  it  to  be  temporary.  A  presumption  that  the  wrong 
was  not  of  a  permanent  character  might,  perhaps,  obtain  where  a 
natural  watercourse  is  temporarily  obstructed,  or  where,  in  the 
coarse  of  improving  a  street,  water  was  thrown  upon  a  lot ;  but  it 
cannot  prevail  where  the  improvement  of  the  street  is  complete  and 
the  street  permanently  constructed.  This  is  not  the  case  of  a 
nuisance.  It  is  the  case  of  a  negligent  improvement  of  a  street. 
The  improvement  was  in  itself  rightful  and  legal  but  the  manner 
in  which  the  improvement  was  made  was  wrongful.  The  wrong 
was  not  in  grading  the  street,  but  in  the  manner  of  doing  it.     It  is 
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not  a  nuisance  for  a  municipal  corporation  to  grade  its  streets,  but 
it  is  an  actionable  wrong  to  do  it  negligently.  The  wrong  in  negli- 
gently grading  the  street  is  the  basis  of  the  action,  for  there  are  no 
facts  alleged  constituting  a  nuisance.  It  is  not  a  nuisance  to  do 
what  the  law  authorizes,  but  it  may  be  a  tort  to  do  the  authorized 
act  in  a  negligent  manner.  It  is  evident,  therefore,  that  the  cases 
which  hold  that  the  continuance  of  a  nuisance  will  supply  ground 
for  an  action  have  no  influence  upon  this  case. 

Judgment  reversed. 


1.  The  authorities  are  bo  fully  cited 
apon  the  first  braDch  of  the  principal 
case,  that  any  further  citations  upon  the 
well-settled  principles  there  announced 
would  be  useless.  All  the  cases  agree 
upon  them,  and  it  is  only  in  this  applica- 
tion tliat  differences  arise.  We  proceed 
to  a  consideration  of  the  second  branch 
of  the  case. 

S.  It  is  elementary  that  there  can  be 
no  recovery  of  damages  sustained,  unless 
there  was  an  injury  which  caused  the 
damages  sought  to  bo  recovered,  or  from 
which  the  damage  directly  or  proximately 
flowed.  Before  the  complaining  party 
can  recover  he  must  show  an  injury  done 
to  him,  either  to  his  person,  properly  or 
rights  ;  and  then  the  law  will  recompense 
him  by  compelling  the  party  in  the  wrong 
to  pay  him  a  sum  of  money,  supposed  to 
be  commensurate  with  his  loss.  The 
word  '*  injury**  for  which  damages  are 
allowed  is  such  an  one  as  the  law  recog- 
nises, a  *'  legal  injury  ;**  and  a  right  to 
recover  damages  is  a  "legal  right." 
Wherever  it  is  said  there  is  no  **  right'* 
without  a  remedy,  a  *'  right,*'  such  as  the 
law  recognises,  is  meant ;  for  there  are 
many  rights  for  the  deprivation  of  which 
the  law  gives  no  remedy :  Coolcy  on 
Torts  19. 

In  the  nature  of  things,  as  well  as  in 
law,  damage  and  injury  are  inseparable : 
without  a  damage  there  is  no  injury,  and 
an  injury  necessarily  draws  with  it  a 
damage.  Yet  there  are,  in  many  in- 
stances, damages  suflcred  as  to  which  in 
law  the  fiction  is  adopted  that  they  arise 


without  an  injury,  or  are  dammtm  abaque 
injuria.  For  these  no  action  lies  :  Broom 
Max.  195  ;  Uall  v.  Mayor  of  Bristol^  L. 
R.,  2  C.  P.  822  ;  Smith  v.  Thackerak, 
L.  R.,  1  C.  P.  664 ;  I  Smith  L.  C. 
S61. 

From  this  rule  that  every  damage  ffnt 
which  a  recovery  is  allowed,  has  its  cor- 
responding injury,  arises   another   rule 
that  for  every  new  or  fresh  damage  sus- 
tained, there  must   be  a  corresponding 
new  and  fresh  injury ;  and  if  there  has 
been  a  recovery  had  for  the  injury  inflict- 
ed, a  second  recovery  for  a  new  and  fresh 
damage  sustained   since  judgment  pro- 
nounced cannot  be  had,  because  there  is 
no  corresponding  injury.     If  the   fresh 
damage  accrued  before  trial  had,  evidence 
of  it  may  be  given  so  that  the  jury  may 
more  accurately  measure  the  quantum  of 
damages  to  be  awarded  :  Filer  v.  N.  Y, 
Cent,  Rd,  Co,,  49  N.  Y.  42  ;  Uagan  r. 
Riley,  13  Gray  515  ;  Hayden  v.  Alhte^ 
20  Minn.  159  ;  tort  v.   Union  P.  Rd. 
Co.,  2  Dill.  259  ;  Haganv.  Riley,  IS  Gray 
515.     But  where  a  judgment  intervenes 
between  the  injury  and   the  subsequent 
development  of  fresh  damages,  no  cause 
of  action  can  be  maintained  on  account 
of  these  damages.     Two  reasons  arc  as- 
signed  for  this :  First,  there  is  no  fresh 
injury,  and  the  injured  party  has  already 
recovered  for  the  injury  inflicted ;  sec- 
ond, the  injury  being  permanent,  or  of 
some  duration,  the  jury  were  authorizod 
to   award  prospective,  as  well  as  past 
damages,  and  it  is  conclusively  presumed 
that    they  did  award   both  classes  of 
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damages :  Wawenberg  v.  City  of  Apple- 
tan,  26  Wis.  56  ;  Town  of  Elkhart  y. 
Ritter^  66  Ind.  136;  CUjfo/  Indianapolis 
V.  Gaaton,  58  Id.  224  ;  Miller  v.  Wilson, 
24  Pena.  St.  114  ;  Howell  t.  Young,  5 
B.  &  C.  259. 

But  if  the  fresh  damages  arose  from 
new  iDJaries,  perpetrated  after  the  com- 
mencement of  the  action,  then  evidence 
of  soch  fresh  damages  cannot  be  given  ; 
for  a  new  action  most  he  brought  to  re- 
cover them:  Hicks  v.  Herring,  17  Cal. 
566 ;  Trog  v.  Cheshire  Bd.  Co,,  23  N. 
H.  102  ;  Phillips  r.  Terry,  3  Kejes  313 ; 
Robinson  t.  Bland,  2  Burr.  1086. 

That  no  action  can  be  maintained  for 
damages  developed  after  verdict,  and  of 
which  both  the  plaintiff*  and  defendant 
were  ignorant,  and  which  could  not  be 
foretold  hj  human  science  or  ingenuity, 
tn  oertunly  a  harsh  rule,  and  one  not  cal- 
culated to  inspire  the  moralist  with  a  pro- 
found admiration  of  the  law.  It  is  true 
that  the  maxim  interest  reipublicee  ut  sit 
^^nis  litium  (Broom's Max.  331),  is  here 
insisted  upon  ;  hut  maxims  often  work 
mn  injury  rather  than  afford  a  redress  for 
grievances.  Thus,  where  money  was 
paid,  and  a  receipt  taken  which  was  lost, 
and  the  payer  was  by  suit  compelled  to 
pay  a  second  time  ;  and  afterwards  find- 
ing the  receipt,  the  payer  brought  suit 
lor  the  money  had  and  received,  as  to  the 
last  amount  paid,  it  was  held  that  no  re- 
covery could  be  had,  and  the  doctrine  of 
the  maxim  quoted  was  invoked  to  prevent 
a  recovery:  Marriot  v.  Hampton,  7  T. 
R.  269 ;  see  Follett  v.  Hoppe,  5  C.  B. 
238  ;  Smith  v.  Monteith,  13  M.  &  W.  . 
427  ;  Homlet  v.  Richardson,  9  Bing.  644. 
Modem  legislation  has  ofUsn  afforded  re- 
lief in  soch  instances,  by  providing  for  a 
new  trial  oo  account  of  newly  discovered 
evidence. 

The  harshness  of  the  mle  insisted  upon 
and  applied  in  the  principal  case,  evi- 
dently led  the  English  court  in  Mitchell 
V.  Parley  Main  Colliery  Co,,  24  Am. 
Law  Beg.  (N.  S.)  432,  and  note,  to 
parry  iti  thrust  and  nuse  a  distinction  in 
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the  cases,  largely,  if  not  in  fact  artificial. 
In  the  principal  case  it  was  the  subse- 
quent flooding  that  caused  the  damages  ; 
in  the  English  case  it  was  the  subsequent 
subsidence  that  caused  them.  In  the 
latter  case  it  was  held  that  there  was  a 
continuing  duty  imposed  by  law  upon  the 
defendant  to  keep  the  walls  and  roof  of 
the  mine  propped,  so  that  there  would 
not  be  a  fresh  subsidence.  Why  was 
there  not  a  continuing  duty  devolving 
upon  the  city  to  keep  her  streets — her 
property — in  such  a  condition,  that  it 
would  not  cause  a  new  damage  ?  Dam- 
ages had  been  allowed  because  the  grad- 
ing of  the  street  had  cast  water  upon  the 
plaintiff's  lot ;  and  the  subsequent  suit 
was  for  a  damage  identical  in  its  results. 
If  suit  had  been  brought  before  any  dam- 
age was  suffered,  no  verdict  for  the 
plaintiff,  no  doubt,  could  have  been 
given.  It  is  argued  that  the  street  im- 
provement was  permanent,  and  that  such 
damage  must,  in  the  nature  of  things, 
again  occur  ;  and  therefore  the  jury  have 
awarded  prospective  damages.  The  same 
argument  is  applicable  to  the  colliery 
case.  In  neither  instance  could  the  jury 
anticipate  all  the  damages  that  would 
afterwards  arise.  If  the  plaintiff  should 
wait  a  long  time  until  he  was  sure  he 
could  lay  before  the  Jury  evidence  of  all 
the  damages  he  had  sustained,  he  would 
probably  be  met  with  the  plea  of  the 
statute  of  limitations:  Woodsworth  v. 
Barley,  1  B.  &  Ad.  391  ;  RoherU  v. 
Read,  16  East  215. 

The  case  of  Brunsden  v.  Humphrey, 
24  Am.  Law  Re^.  (N.  S.)  369,  and 
note,  goes  a  step  farther  than  the  col- 
liery case.  The  plaintiffs  van  was  in- 
jured by  the  defendant's  van,  and  he 
recovered  damages  therefor.  Afterwards 
he  sued  for  damages  to  his  person,  caused 
by  some  collision,  and  was  allowed  to  re- 
cover. Lord  CoLBHiDOR  dissented,  say- 
ing, **  It  seems  to  me  a  subtlety  not  war- 
ranted by  law,  to  hold  that  a  man  cannot 
bring  two  actions,  if  he  is  injured  in  his 
arm  and  in  his  leg,  but  can  bring  two 
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octioDs,  if  besides  his  arm  and  leg  being 
injured,  his  trousers,  which  contain  his 
leg,  and  his  coat-sloeye,  which  contains 
his  arm,  have  been  torn."  Suppose  the 
injured  person  had  borrowed  the  trousers 
and  coat,  could  not  the  owner  haye 
maintained  an  action  for  the  injury  to 
them,  and  the  injured  person  for  his  per- 
sonal injuries  P  Undoubtedly  ;  and  if 
two  actions  could  thus  be  maintained  by 
different  persons,  why  not  allow  one  per- 
son to  bring  them  ? 

The  doctrine  of  these  two  cases  will, 
no  doubt,  find  its  place  in  our  jurispru- 
dence, although  courts  may  not  be  will- 
ing to  recognise  it  under  the  name  it  is 
here  known  ;  just  as  they  constantly 
reiterate  that  a  new  trial  will  not  be 
granted  for  impeaching  or  cumulative 
evidence,  and  yet  seek  to  distinguish  the 
newly  discovered  evidence  produced  from 
that  charge  in  order  that  justice  may  be 
done. 

But  how  are  the  cases  ?  For  an  injury 
to  his  person  by  reason  of  a  defective 
sidewalk,  the  plaintiff  has  but  one  ac- 
tion ;  in  it  he  recovers  past  and  prospect- 
ive damages  :  Leroy  v.  Spring/ietdt  81 
111.  114;  see  Crawford  t.  Gauiden,  33 
Ga.  173.  And  the  same  is  true  of  in- 
juries received  in  a  railroad  accident ; 
and  if  the  person  does  not  recover  for  a 
long  time,  and  delays  suit  until  he  can 
ascertain  the  amount  of  his  damages, 
until  the  period  of  the  statute  of  limita- 
tion has  run  from  the  time  of  the  injury, 
his  right  of  action  will  be  barred  :  Fil- 
ler V.  Southern  Ihcijic  Rd,  Co.,  52  Cal. 
42  ;   Gustin  v.  Jefferson^  15  la.  158. 

So  where  an  attorney-at-law  neglected 
to  prosecute  a  claim  until  it  became 
barred  at  law,  and  he  was  neither  guilty 
of  fraud  or  concealment,  it  was  held,  in 
an  action  against  him  for  damages,  alleg- 
ing special  consequential  damages,  that  the 
statute  betran  to  run  in  his  favor,  from 
the  time  of  the  breach  of  duty,  although 
the  special  damages  were  not  made  defi- 
nite or  revealed  until  later  :  Moore  v. 
Juvenal,  92  Fenn.  St.  484  ;  8.  C.  39  Am. 


Rep.  795  ;  see  also  Wilcox  t.  Plummer, 
4  Pet.  172  ;  Rhines  v.  Ecans,  66  Penn. 
St  192 ;  8.  c.  5  Am.  Rep.  364.  And 
that  the  plaintiff  may  recover  prospective 
damages,  and  can  have  only  one  action, 
where  only  one  injury  is  inflicted :  see 
Donaldson  v.  Mississippi^  ^.,  Rd.  Co,^ 
18  la.  280  ;  Waiker  v.  Ene  Rd.  Co.,  63 
Barb.  260  ;  Penn.  Rd.  Co.  r.  Books,  57 
Penn.  339  ;  Aaron  v.  Secoud  Avenue  Rd, 
Co.,  2  Daly  127  ;  DrewY.  Sixth  Avenue 
Rd.  Co.,  26  N.  Y.  49 ;  FUer  v.  N.  T, 
Cent.  Rd.  Co.,  49  Id.  42 ;  Holyoke  v. 
Grand  Trunk  Rd.  Co.,  48  N.  H.  541  ; 
Blacky.  Carrollton  Rd.  Co.,  10  La.  Ann. 
33;  Frink  v.  Schroyer,  \H  III.  416; 
Matteson  v.  N.  Y.,  ^c,  Rd.  Co.,  62 
Barb.  364  ;  A7ein  v.  Jewett,  26  N.  J. 
£q.  474 ;  Caldwell  v.  Murphy,  I  Dner 
233  ;  Memphis,  ^.,  Rd.  Co.  v.  Whit- 
field, 44  Miss.  466 ;  Curtis  v.  Rodies- 
ter,  ^..  Rd.  Co.,  IS  N.  Y.  534. 

Where  a  father  brought  suit  for  an  in- 
jury to  his  child,  and  the  suit  was  limited 
to  the  injury  up  to  the  time  of  bringin|r 
the  action,  it  was  held  that  a  second  suit 
for  loss  of  service,  arising  by  reason  of 
injurious  effects  of  the  first  injury,  after 
the  suit,  oould  not  be  maintained  :  Whit' 
ney  v.  Clarendon,  18  Yt.  252;  see  Wal- 
ler V.  Chicago,  11  III.  App.  Su9. 

When  property  is  taken  for  public  use, 
or  by  a  railroad  or  other  corporation,  the 
damages  assessed  must  include  future  or 
prospective  damage ;  and  no  second  ac- 
tion can  be  brought,  or  writ  of  assessment 
obtained  for  damages  afterwards  sus- 
tained :  Perley  v.  B.  C.  ^  M.  Rd.  Co., 
57  N.  H.  212  ;  Waterman  v.  Cnnnectirut 
Rd.  Co.,  30  Vt.  610;  Water  Co.  v. 
Chambers,  13  N.  J.  £q.  199;  Van 
Schoick  V.  Delaware  Canal,  20  N.  J.  L. 
249;  Fowle  v.  New  Haven  Co.,  IIS 
Mass.  334  ;  Fou^le  v.  N.  H.,  ^c,  Rd. 
Co.,  107  Id.  352  ;  Aldrich  v.  Cheshire  Rd. 
Co.,  21  N.  H.  3.59;  Sawyer  v.  Keens, 
47  Id.  173  ;  Chesapeake  Caned  v.  Grove, 
11  Gill  &  J.  S9^  :  Call  v.  Middlesex,  2 
Gray  232  ;  Bake  ■  v.  Johnsm,  2  Hill 
342  ;  Evans  v.  Haefner,   29  Mo.  141  ; 
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Mmtmoreney  G.  Rd.  Co.  y.  Stockton,  43 
Ind.  388  ;  La  FayeUe  Rd.  Co.  v.  New 
Aibmy,  13  Id.  90 ;  Missomi  Ed.  Co.  v. 
BameM^  10  Kan.  439  ;  Baitimore  Bd.  Co. 
▼.  Mtufnder,  34  Md.  79;  Fitmiss  v. 
Hwdaou  Bd.  Co.,  5  Sandt.  551. 

So  an  assessment  for  damages  for  land 
taken  to  widen  a  road>  includes  all  dam- 
ages occasioned  by  reducing  the  land  so 
taken  to  the  grade  of  snch  road,  and  con- 
sequently, where  the  grade  of  such  road 
was  Bubeequentlj  changed,  the   damage 
occasioned  by  such  change  were  held  not 
to  include  any  bnt  snch  as  arose  by  the 
alteration  of  the  road  in  its  entire  width 
from  the  old  established  grade  to  the  new 
grade  :  Van  Riper  r.  Euez  PMic  Board, 
9  Vroom  23. 

But  in  the  case  of  a  continuing  nui- 
sance, a  recoTery  is  allowed  np  to  the 
date  of  the  writ ;  and  for  its  continuance 
after  that  time,  a  new  action  lies ;  for 
every  oontinnance  of  the  nuisance  is  a 
new  nuisance  :  Coie  v.  Sprowl,  35  Me. 
161  ;   y^edder  y.  Vedder,  1   Denio  257  ; 
Bart  T.   Hoffman,   79  Penn.   St.   71; 
Saoannak,  frc.t  Rd.  Co.  v.  Bourquin,  51 
Ga.  378  ;    Slight  v.  (Mzaiff,  35  Wis. 
675 ;  Queen  r.  Waterkouse,  L.  R.,  7  Q, 
B.   545;   Thayer  r.    Brooks,    17    Oliio 
489 ;  Anderton,  fix.,  Rd.    Co.   v.  AV- 
9odl€,  65  Md.  314  ;  Hopkins  r.  Western 
Ihcifie  Rd.  Co.,  50  Cal.  190 ;  Frenden- 
ttem  ▼.  Heine,  6  Mo.  App.  287  ;  Allen 
T.  Worthy,  L.  B.,  5  Q.  B.  163 ;  Brad- 
1*9  ▼-  Amis,  2  Hayw.  399.    It  is  other- 
wise if  the  wrongful  act  produces  an  in- 
jury which  is  not  only  immediate,  but 
from  its  nature  must  necessarily  continue 


to  produce  loss  independent  of  any  sub- 
sequent wrongful  act ;  then  all  the  dam- 
age resulting,  both  before  and  after  the 
commencement  of  the  suit,  may  be  esti- 
mated   and    recovered  in  one  action: 
Cooper  V.  Randall,  59  111.  321  ;  Hayden 
▼.  Alhee,  20  Minn.  159  ;  Adams  y.  Hast- 
ings, ^c,  Rd.  Co.,  18  Id.  265  ;  Trogv. 
Cheshire  Rd.  Co.,  23  N.  H.  102  ;  G^Ri. 
legv.  AfcChesneg,  3  Scam.  278  ;  affirmed, 
49  N.  Y.  672  ;  Seelg  y.  Alden,  61  Penn. 
St.  302  ;   Cumberland,  fix.,  Co.  r.  Hitch- 
ings,   65  Me.    140;  Elizabtthtown,   ^c, 
Rd,    Co.  V.   Combs,   10  Bush  382;  see 
Cadle  r.  Muscatine,  ^c,  Rd.  Co.,  44  la. 
li  ;  Simpson  y.  Keokuk,  34  Id.  568. 

In  an  action  for  enticing  away  an  ap- 
prentice, damage  does   not  include  the 
loss  of  services  for  the  residue  of  his 
term  to  come  after  the  trial,  for  the  ap- 
prentice   may    return:     Hambleton  v. 
Veere,  2  Saund.  170 ;  Moore  v.  Love,  3 
Jones  L.  215  ;    THgg  v.  Northcut,  Litt. 
Scl.  Cas.  414  ;  HodsollY,  SteJfebrase,  11 
A.  &  E.  301 ;  Lewis  v.  Ihachey,  1  II.  & 
C.  518  ;  see  McKoy  v.  Bryson,  5  Irod. 
L.  216.     And  tbifl  is  true  even  though 
the  apprentice  enlist  in  the  public  service, 
or  in  the  army  or  navy :   Covert  v.  Gray, 
34  How.  Pr.  450. 

And  where  the  defendant  enticed  away 
the  plaintiff's  wife,  it  was  held  that  re- 
covery would  be  had  only  up  to  the  time 
of  bringing  the  action  ;  for  the  detention 
after  that  time  a  new  action  could  be 
maintained  :  Brasfield  v.  Lee,  I  Ld. 
Raym.  329. 

W.  W.  Thornton. 
Crawfordsville. 
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yJP^I  *  !!'"^'  "^'""^  ^""^"^  "  *"  inducement  of  and  consideration  for  his 

«e  luid  mfluence  in  a  proposed  contract  with  the  corporation,  he  is  a  trustee  of 

«^perty.  and  it  may  be  recovered  from  him  in  a  suit  by  a  receiver  of  the  cor- 
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In  ooDstmctiTe  tnuts  arUing  from  fraud,  if  the  facts  constitating  the  fraad 
open,  the  statnte  of  limitations  commences  to  run  at  once  ;  but  if  the  fact«  are 
the  statute  does  not  commence  to  run  until  their  discorery. 

The  fact  that  a  suit  is  being  prosecuted  under  a  champertous  agreement  betweeo 
plaintiff  and  his  counsel  is  no  defence  to  the  suit.  Such  irregulanQr  can  only  be  set 
up  when  it  is  sought  to  enforce  the  champertous  agreement. 

The  opinion  of  the  court  was  delivered  by 

Black,  J. — In  1873  the  superintendent  of  insurance  began 
proceedings  to  wind  up  the  St.  Louis  Mutual  Life  Ins.  Co.,  which 
was  not  then  in  a  satisfactory  condition.  Most  of  the  directors 
regarded  a  reinsurance  as  the  best  way  out  of  the  difficulty. 
Efforts  were  made  to  that  end,  including  negotiations  with  the 
Mound  City  Life  Ins.  Co.  Charles  H.  Peck,  who  was  a  large 
stockholder  in  the  St.  Louis  Mutual,  but  not  a  director  or  officer, 
made  proposals  to  some  of  the  officers  of  the  Mound  City  to  bring 
about  such  an  arrangement,  the  result  of  which  was  a  contract 
between  Peck. and  the  president  of  that  company,  dated  27th 
November  1873,  by  which,  after  reciting  the  desire  of  that  company 
to  effect  the  reinsurance,  and  the  deemed  necessity  of  Peck's  ser- 
vices to  accomplish  that  object,  the  company  agreed  to  pay  him 
8155,000  within  sixty  days,  for  which  sum  Peck  was  to  ''  devote 
his  services  for  the  procurement  of  such  reinsurance  and  effecting  a 
contract  between  said  companies.  Peck  thereupon  approached  the 
defendant,  a  director  of  the  St.  Louis  Mutual,  who  at  first  did  not 
take  much  interest  in  the  matter.  Peck  then  in  substance  stated 
that  he  was  largely  interested  in  having  the  reinsurance  effected ; 
that  it  was  worth  ten  or  fifteen  thousand  dollars  to  the  stockholders 
of  St.  Louis  Mutual,  and  that  he  meant  business. 

Priest  and  Wyman  were  partners  in  the  real  estate  business,  and 
upon  Peck's  suggestion  that  his  business  was  legitimately  within 
the  partnership  business,  Priest  referred  Peck  to  Wyman,  who  was 
at  a  desk  in  the  same  room  or  office.  The  result  of  the  negotiation 
between  Peck  and  Wyman  was  that  the  former  placed  bonds  of  the 
L.  &  N.  Railroad  Co.,  of  the  par  value  of  $15,000,  in  the  hands 
of  Mullikin  to  be  handed  to  Wyman  if  the  reinsurance  was  effected, 
otherwise  they  were  to  be  returned  to  Peck.  This  agreement  was 
in  writing,  but  was  subsequently  destroyed.  The  evidence,  in- 
cluding a  letter  from  Peck,  shows  that  he  agreed  within  thirty  days 
to  substitute  money,  or  bonds  of  the  Vulcan  Iron  Co.  or  St.  Louis 
Gas  Co.  for  these  railroad  bonds,  the  latter  it  is  said  then  being 
worth  but  sixty  cents  on  the  dollar. 
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Afi  the  Mound  City  Ins.  Go.  then  stood  the  superintendent  of 
insarance  did  not  regard  it  strong  enough  to  make  the  reinsurance  and 
it  was  required  to  add  a  half  million  dollars  to  its  capital  stock. 
In  December  1873,  a  contract  of  reinsurance  was  made  bj  the  St. 
Louis  Mutual  with  the  Mound  City,  the  latter  also  stipulating  that 
for  a  transfer  of  all  of  the  assets  of  the  St.  Louis  Mutual,  it  would 
assume  all  the  liabilities  of  that  company,  increase  its  own  stock  a 
half  a  million  dollars,  and  out  of  this  increased  stock  exchange  its 
own  stock  for  that  of  the  St.  Louis  Mutual. 

Of  the  twenty  directors  of  the  St.  Louis  Mutual,  seventeen, 
including  the  defendant,  voted  for  the  measure. 

The  Mound  City  increased  its  stock  as  agreed,  the  reinsurance 
was  approved  by  the  superintendent  of  insurance  and  by  the  court 
in  which  the  proceedings  against  the  Mound  City  were  pending,  and 
those  proceedings  were  dismissed. 

By  the  17th  Jan.  1874  the  whole  contract  was  substantially  com- 
pleted, Peck  received  his  agreed  compensation  from  the  Mound  City 
Ins.  Co.  in  secured  notes,  which  that  company  acquired  by  the  assign- 
ment from  the  St.  Louis  Mutual,  Peek  would  not,  at  least  did  not, 
sabstitute  money  or  bonds  of  the  Iron  Co.  or  Gas  Go.  as  he  had 
agreed  for  the  railroad  bonds  in  the  hands  of  Mullikin,  and  Wyman, 
unable  to  do  better,  took  those  bonds. 

In  August  1874,  Priest  and  Wyman  dissolved  their  partnership, 
at  which  time  Wyman  handed  over  to  Priest  the  one-half  of  the 
railroad  bonds. 

The  conclusion  from  all  the  evidence  is  irresistible  that  defendant 
agreed  to  and  did  advocate  and  vote  for  the  assignment  and  re- 
insurance, in  consideration  of  the  arrangement  between  Peck  and 
Wyman.  At  all  events  the  bonds  were  given  to  secure  defendant's 
active  influence  in  favor  of  the  measure,  though  without  this  he 
might  not  have  been  hostile  to  the  transaction. 

In  1877  the  superintendent  of  insurance  commenced  new  pro- 
ceedings against  the  St.  Louis  Mut.  Life  Ins.  Co.,  and  plaintiff  was 
appointed  receiver.  By  this  suit  he  seeks  to  charge  the  defendant 
as  a  trustee  of  all  the  railroad  bonds.  The  Circuit  Court  so  held 
and  decreed  as  to  the  one-half  received  by  the  defendant,  and  on 
his  refusal  to  produce  the  same,  entered  a  money  judgment  for  the 
estimated  value. 

From  this  judgment  the  defendant  appealed.  Plaintiff  took  a 
writ  of  error.     In  like  manner  both  parties  come  to  this  court  from 
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the  Court  of  Appeals,  where  the  judgment  of  the  Circuit  Court  was 
affirmed. 

An  agent  or  trustee  cannot  unite  in  himself  the  opposite  char- 
acter of  buyer  and  seller,  and  if  he  does  the  profits  may  be  charged 
with  a  trust  for  the  benefit  of  the  principal,  unless  the  latter  confirm 
the  transaction  with  full  knowledge  of  all  of  the  facts.  So  too  if 
the  agent  make  gains  from  the  use  of  the  trust  funds  or  property 
he  must  account  therefor.  We  need  not  cite  authorities  from  this 
and  other  courts  to  support  these  plain  propositions.  Again,  if  the 
agent  accepts  any  benefits  in  conducting  the  business  of  his  principal 
he  will  hold  them  in  trust  for  the  principal :  Story  on  Agency,  sect. 
211  (8th  ed.) ;  Perry  on  Trusts,  sect.  206 ;  Jacobus  v.  Masan^  37 
N.  J.  Eq.  48. 

The  directors  of  a  corporation  occupy  a  fiduciary  position.  They 
are  trustees  and  agents  of  the  corporation  and  stockholders.  In 
general  they  are  governed  by  the  same  rules  as  are  applied  to  trus- 
tees and  agents.  Parker  v.  Nickersoriy  112  Mass.  195 ;  i?y.  Co. 
V.  Poor,  59  Me.  277 ;  Bt/.  Co.  v.  HudBoUy  19  Eng.  L.  &  Eq.  365. 
In  Perry  on  Trusts,  at  sect.  207,  it  is  said :  ^'  And  so  all  advantages, 
all  purchases,  all  sales,  and  all  sums  of  money  received  by  directors 
in  dealing  with  the  property  of  the  corporation,  are  made  and 
received  by  them  as  trustees  of  the  corporation,  and  they  must 
account  for  all  such  moneys  or  advantages  received  by  them  by  rea- 
son of  their  position  as  trustees."  Defendant  does  not  seriously 
controvert  these  general  principles  of  equity  jurisprudence,  but  he 
insists  they  have  no  rightful  application  to  this  case,  because  the 
bonds  were  never  a  part  of  the  assets  of  the  St.  Louis  Mutual,  did 
not  constitute  a  part  of  the  consideration,  avowed  or  concealed,  paid 
by  the  Mound  City,  and  were  not  made  by  him  in  the  legitimate 
business  of  the  corporation. 

He  relies  with  full  confidence  upon  TyrreU  v.  Bank  of  London^ 
10  H.  L.  G.  26.  The  substantial  facts  of  that  case  were  these: 
The  bank  had  been  recently  organized,  and  Tyrrell  was  its  solicitor. 
Mrs.  Campbell  owned  certain  property  upon  a  part  of  which  was 
situated  a  building  known  as  the  Hall  of  Commerce.  Read  had  a 
contract  with  her  for  the  purchase  of  the  whole  property  at  49,200?. 
Tyrrell  and  Read  formed  a  combination  to  sell  the  property  to  the 
bank  at  an  advance  price,  and  Tyrrell,  for  his  influence,  was  to  have 
a  one-half  interest  in  the  contract  which  Read  had  with  Mrs  Camp- 
bell.   Tyrrell  kept  the  agreement  secret  from  the  bank,  at  the  same 
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time  urged  the  bank  to  purchase,  professiDg  to  act  for  it  as  solicitor. 
ETentually  the  bank  purchased  the  Hall  of  Commerce  part  of  the  pro- 
perty at  65,000/.  Out  of  this  Mrs.  Campbell  was  paid,  some  liti- 
gated claims  were  settled,  and  the  balance  was  paid  to  Read,  who 
divided  the  profits  with  Tyrrell,  each  making  some  6000/.,  and  had 
left  also  the  unsold  portion  of  the  property,  alleged  to  be  of  the  value 
of  8000/, 

The  suit  was  brought  by  the  bank  against  Tyrrell  and  Bead. 
The  Master  of  the  Rolls  dismissed  the  bill  as  to  Read  and  decreed 
Tyrrell  a  trustee  for  the  bank  of  all  interests  acquired  in  the  pro- 
perty. Accounts  were  directed  to  be  taken,  and  Tyrrell  was  ordered 
to  convey  to  the  bank  his  share  in  the  property  not  sold  to  the 
bank.  On  appeal  prosecuted  by  Tyrrell,  the  decree  was  modified 
in  form.  The  Lords  considered  that  Tyrrell  could  not  be  decreed  a 
trustee  of  the  unsold  portion  of  the  property,  and  should  not  have 
been  directed  to  convey  that  to  the  bank,  because  as  was  said,  the 
limit  of  the  agency  of  Tyrrell,  the  extent  of  his  obligation  and  the 
relation  of  solicitor  and  client,  were  to  be  ascertained  by  the  extent 
of  the  property  sold  by  Tyrrell  to  the  bank.  The  Lord  Chancellor 
very  clearly  states  that  Tyrrell  could  only  be  a  trustee  as  to  that 
portion  of  the  property  sold  to  the  bank,  and  as  to  that  he  should 
make  no  gain.  He  proceeds  to  say  the  object  which  the  Master  of 
the  Rolls  had  in  view  is  to  be  accomplished  in  another  way :  ''  Tyrrell 
must  receive  from  his  clients,  in  his  character  of  vendor  to  his  clients, 
only  that  sum  of  money  which,  as  between  him  and  Read,  Tyrrell 
must  be  taken  to  have  paid  for  the  property  conveyed  to  his  clients; 
but  that  sum  of  money  must  be  ascertained  in  the  following  way : 
By  deducting  from  it  the  value  of  the  unsold  property  included  in 
the  contract  between  Read  and  Tyrrell,  but  not  included  in  the 
contract  of  sale  to  the  clients." 

The  bank  among  other  things  contended,  that  assuming  Tyrrell's 
agency  as  to  the  bank  was  confined  to  the  Hall  of  Commerce  part 
of  the  property,  still  the  circumstances  showed  that  he  received  the 
share  in  the  rest  as  a  bribe,  and  for  that  reason  the  bank  was  enti- 
tled to  a  conveyance  of  it.  As  to  this  contention.  Lord  Chelms- 
ford said :  ^'  No  authority  has  been  adduced  in  support  of  such  a 
proposition,  and  I  do  not  think  it  can  be  maintained.  In  order  to 
simplify  the  question,  let  it  be  supposed  that  Tyrrell  had  acquired 
no  interest  in  the  property,  but  that  Read  had  offered  him  5000/.  to 
induce  the  respondent  to  purchase,  and  that  they  had  been  persuaded 
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by  Tyrrell  to  buy  at  an  excessive  price.  Of  course  they  might 
have  rescinded  the  contract,  but  could  they  in  any  manner  have 
obtained  the  50002.  on  the  ground  that  it  belonged  to  them  ?  If 
by  reason  of  the  agreement  between  Bead  and  Tyrrell,  the  respond- 
ent had  been  prevailed  upon  to  give  too  large  a  sum  for  the  pro- 
perty, they  might  have  maintained  an  action  on  the  case  against  both 
parties  to  the  imposition  upon  them,  and  have  recovered  damages ; 
or  they  might  have  sued  their  agent,  Tyrrell,  for  damages  arising 
from  the  breach  of  duty,  and  they  would  probably  have  received 
an  amount  equal  to  the  sum  which  he  had  improperly  received  as  a 
fair  measure  of  the  injury  which  they  had  sustained.  But  the 
50002.  itself,  as  a  specific  demand,  they  could  in  no  manner  have 
recovered.  The  unsold  part  of  the  property  in  the  same  manner 
cannot  be  directly  reached  by  any  proceeding  of  the  respondent." 
These  remarks  of  Lord  Chelmsford,  if  detached  from  the  facts  of 
that  case  and  the  decree  actually  made,  appear  to  give  some  support 
to  the  defendants'  position  here. 

The  solicitor  could  be  regarded  as  the  agent  of  the  bank  only  so 
far  as  the  bank  became  the  purchaser ;  beyond  that  he  had  a  right 
to  deal  for  himself;  yet  the  decree  as  modified  did  not  allow  him  to 
make  any  gain  out  of  the  transaction  taken  as  a  whole.  He  was 
allowed  to  keep  the  unsold  portion,  but  its  value  was  deducted  from 
the  amount  which  he  was  allowed  to  receive  from  the  clients  in  the 
statement  of  the  account.  Practically  there  was  little  if  any  differ- 
ence between  the  decree  as  made  by  the  Master  of  the  Rolls  and  as 
modified,  in  its  effect  upon  the  parties;  and  this  seems  to  have  been 
conceded  in  terms  by  Lord  Cranworth.  The  facts  there  in  judg- 
ment and  the  decree  even  as  modified,  do  not  furnish  a  precedent  in 
defendant'^  favor. 

Where  a  trustee  retired  from  his  ofiice  in  consideration  that  his 
successor  paid  him  a  sum  of  money,  it  was  held  that  the  money  so 
paid  should  be  treated  as  a  part  of  the  trust  estate,  and  be  ac- 
counted for  as  such  by  the  retiring  trustee,  on  the  ground  that  he 
could  make  no  profit,  directly  or  indirectly,  from  the  trust  pro- 
pertv  or  from  his  office  of  trustee :  Sugden  v.  Orossland,  8  Smale 
&;  Gif.  192. 

In  Gaskell  v.  Chamherg^  26  Beav.  860,  it  appears  the  Eagle  Ins. 
Go.  desired  to  buy  out  the  business  of  the  London  Mutual  Ins.  Co., 
and  agreed  to  and  did  pay  a  specific  consideration  therefor,  and  by 
a  secret  agreement  with  the  directors  agreed  to  and  did  pay  to  them 
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the  farther  snnr  of  four  thousand  pounds  as  a  compensation  for 
the  loss  of  their  offices.  These  directors  were  held  to  be  trustees 
for  the  corporation;  and  it  was  also  ruled  that  they  received 
that  sum  by  reason  of  their  position  as  trustees,  and  must  account 
therefor. 

These  cases  are  all  quite  clear  to  the  effect  that  the  trustee  will 
not  be  allowed  to  make  gain  to  himself  beyond  his  allowed  compen- 
sation, by  reason  of  his  office  and  influence  as  such  trustee.  By 
accepting  the  office  the  director  undertakes  to  give  his  judgment 
and  influence  to  the  interests  of  the  corporation  in  all  matters  in 
which  he  represents  or  professes  to  represent  it.  That  judgment 
and  influence  of  right  belongs  to  the  corporation,  and  so  does  that 
which  it  produces ;  and  the  bonds  received  by  the  director  are  its 
property,  as  between  it  and  the  defendant.  The  circumstance  that 
they  came  from  Peck,  and  not  directly  from  the  Mound  City  Ins. 
Co.,  is  wholly  immaterial.  They  came  from  the  agent  of  that  com- 
pany, and  the  extravagant  amount  paid  Peck  impresses  one  with 
the  notion  that  more  than  fair  commissions  were  included  in  the 
$155,000.  However  that  may  be,  what  the  director  makes  in  his 
office  as  such,  belongs  to  the  corporation.  It  will  not  do  to  clog 
these  principles  of  law  applied  to  principal  and  agent,  trustee  and 
ceitui  que  tru»U  with  exceptions  and  modifications.  They  must 
not  be  whittled  away.  Whatever  may  be  the  practice  in  such  cases, 
the  agreement  by  which  the  bonds  were  acquired  was  an  illegal 
contract,  as  well  as  a  plain  breach  of  duty.  No  court,  it  is  true, 
would  aid  the  defendant  or  the  receiver,  or  the  corporation  of  which 
he  is  the  receiver,  in  recovering  the  bonds  from  Peck,  for  that 
would  be  to  execute  the  illegal  contract.  Neither  would  a  court 
assist  Peck  in  recovering  them  back  after  the  transaction  was  com- 
pleted. So,  too,  an  agent  may  resist  an  accounting  on  the  ground 
that  the  subject  of  the  agency  was  illegal  or  against  public  policy : 
Story  on  Agency,  sect.  235.  But  when  the  subject  of  the  agency 
is  entirely  legal,  and  that  was  the  case  here,  and  profits  are  made 
by  a  violation  of  duty,  it  would  be  obviously  unjust  to  allow  the 
agent  to  reap  the  fruits  of  his  own  misconduct:  Id.,  sect.  207. 
An  agent  is  accountable  to  his  principal  for  moneys  that  came  into 
his  hands  as  such,  even  if  such  amount  be  composed  of  usurious 
interest,  and  not  collectable  by  the  principal  himself:  Chinn  v. 
Chmn^  22  La.  Ann.  599.  One  party  cannot  hold  back  proceeds 
from  another  of  whom  he  was  representative,  on  the  ground  that 
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there  was  illegality  in  the  way  of  getting  the  money :  Whart.  on 
Gontr.  sect.  354.  The  defendant  acquired  the  bonds  while  acting 
and  professing  to  act  in  his  capacity  of  director,  and  must  be  held 
to  have  received  them  in  that  capacity.  The  plaintiff's  case  is 
made  out  by  the  proof  of  these  facts,  and  we  are  not  concerned  in 
the  execution  of  the  illegal  agreement. 

As  to  the  writ  of  error  prosecuted  by  the  receiver,  we  do  not 
see  that  he  has  any  right  to  the  bonds  which  never  came  to  the 
defendant.  Wyman,  who  acquired  them,  is  no  party  to  this  suit, 
held  no  fiduciary  relation  to  the  plaintiff's  corporation.  The  receiver 
has  elected  to  take  the  course  here  pursued,  and  must  be  content 
with  such  property  as  it  will  reach. 

This  suit  was  begun  19th  February  1879,  five  years  and  ten 
to  fifteen  days  after  Wyman  received  the  bonds  for  himself  and 
defendant.  The  agreement  by  which  the  bonds  were  acquired,  and 
the  receipt  of  the  same  are  facts  which  were  kept  secret  from  all 
persons  save  those  directly  connected  therewith,  until  1878. 
Rumors  were  then  afloat  pointing  to  these  facts.  They  were  then 
brought  to  the  attention  of  the  court,  soon  thereafter  this  suit  was 
begui),  defendant  pleaded  the  five  years  statute  of  limitations,  and 
plaintiff  replied  that  the  fraud  was  not  discovered  until  within  five 
years  next  before  the  commencement  of  the  suit. 

Sect.  3230,  R.  S.,  specifies  five  different  classes  of  civil  actions, 
(other  than  those  for  the  recovery  of  real  estate),  which  can  only 
be  commenced  within  five  years  after  the  cause  of  action  shall  have 
accrued.  The  fifth  is,  ^^  an  action  for  relief  on  the  ground  of  fraud, 
the  cause  of  action  in  such  case  to  be  deemed  Aot  to  have  accrued 
until  the  discovery  by  the  aggrieved  party,  at  any  time  within  ten 
years,  of  the  facts  constituting  the  fraud.'* 

Our  statute  of  limitations  applies  to  equitable,  as  well  as  legal 
causes  of  action,  and  we  agree  with  counsel  for  the  defendant  that 
this  clause  under  consideration,  should  be  considered  in  the  light  of 
the  former  equity  rules,  the  place  of  which,  in  many  respects  at 
least,  it  was  designed  to  take.  Beyond  doubt  the  statute  does  not 
now,  and  never  did  run  against  an  express  continuing  trust  in  favor 
of  the  trustee;  certainly  not  until  he  openly  repudiates  the  trust: 
Johnson  v.  Smithy  27  Mo.  591 ;  Smith  v.  Records^  52  Id.  581 ; 
56  Id.  553.  Conceded  it  must  be,  that  by  the  equity  rules  the 
statute  was  not  applied  by  way  of  analogy  in  cases  of  actual  fraud 
until  the  discovery  of  the  fraud.     But  is  it  true,  as  is  contended 
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here,  that  by  those  rules  the  statute  was  applied  without  regard  to 
the  time  of  discovery  in  case  of  constructive  frauds  and  trusts  ? 

It  was  said  by  Scott,  J.,  in  Ke^^on'a  Heira  v.  Keetoria  AdmWy 
20  Mo.  541,  ^^  In  cases  of  resulting  implied  and  constructive  trusts, 
where  a  party  is  to  be  constituted  a  trustee  by  a  decree  of  a  court 
of  equity,  founded  on  fraud,  it  is  well  settled  as  a  rule  of  equity, 
that  the  statute  of  limitations  and  presumptions  from  lapse  of  time, 
will  operate.  With  regard  to  the  statute  of  limitations,  it  will  run 
from  the  time  that  the  facts  are  brought  home  to  the  knowledge  of 
the  party."  See  also  Perry  on  Trusts,  sects.  228  and  230;  1  Dan. 
Ch.  Plead.  669 ;  Hunter  v.  Huntety  50  Mo.  445 ;  Angell  on  Lim., 
sect.  470.  In  the  case  last  cited  the  defendants  were  the  uncles 
and  agents  of  the  plaintiffs  for  the  management  and  sale  of  their 
lands;  they  purchased  the  lands,  with  the  value  of  which  the 
plaintiffs  were  not  familiar,  at  an  under  value ;  they  then  sold  the 
same  at  an  advanced  price.  It  was  a  suit  to  establish  a  construc- 
tive trust  for  the  profits  arising  from  the  re-sale.  It  was  there 
said :  ^^  If  a  party  is  in  possession  of,  or  has  notice  of,  the  main 
facts  constituting  the  fraud,  the  statute  will  commence  running 
from  that  time."  The  difference  of  opinion  expressed  in  that  case 
and  the  subsequent  one  of  Rogers  v.  Braumj  61  Mo.  187,  is  not 
pertinent  to  any  inquiry  here,  for  this  case  in  no  way  concerns  real 
estate. 

Many  authorities  do  hold  that  in  cases  of  constructive  trusts  and 
frauds,  the  statute  will  begin  to  run  without  regard  to  the  time  of 
the  discovery.  This  appears  to  be  due  to  the  fact  that  often  in 
such  cases  the  facts  are  open,  and  the  law  frequently  draws  its  con- 
clusion without  regard  to  the  motives,  because  of  the  confidential 
relation  of  the  parties.  Much  we  think  depends  upon  the  fact 
whether  the  fraud  is  a  secret  or  open  one.  If  the  substantial  facts 
constituting  the  fraud  in  cases  like  the  one  under  consideration 
were  open,  it  is  believed  under  the  equity  rules  the  statute  of  lim- 
itations would  have  been  applied  at  once ;  but  if  the  facts  were  in 
their  nature  secret  and  were  unknown,  it  is  believed  the  statute 
would  not  begin  to  run  until  they  were  discovered,  there  being  no 
want  of  diligence  on  the  part  of  the  complainant.  Here  tho  fraud 
consists  in  professing  to  act  for  and  in  the  interest  of  the  corpora- 
tion, as  was  defendant's  duty,  when  in  reality  he  was  acting  for 
himself  and  for  his  private  gain.  The  agreement  under  which 
this  was  done  was  in  its  very  nature  a  secret  one,  one  which  the 
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corporation  would  not  naturally  suspect,  and  one  which  would  not 
be  revealed  by  any  act  openly  done.  Of  course  here,  simple 
knowledge  of  the  existence  of  the  agreement  and  acquisition  of 
the  bonds  thereunder,  brought  home  to  the  plaintiff  or  the  corpora- 
tion of  which  he  is  receiver,  would  start  the  statute,  and  from  that 
time  it  would  continue  to  run,  notwithstanding  the  subsequent  ap- 
pointment of  the  receiver.  This  knowledge  was  not  acquired  until 
much  more  than  fifteen  days  after  the  receipt  of  the  bonds  by 
Wyman.  The  circumstances  by  which  the  transaction  was  discov- 
ered show  there  was  no  laches  on  the  part  of  the  plaintiff  or  his 
corporation. 

We  conclude  the  clause  of  the  statute  before  noted  applies  to 
this  case,  and  under  it  the  cause  of  action  is  not  barred. 

A  contract  founded  on  a  champertous  consideration  is  illegal, 
against  public  policy  and  void  :  Duke  v.  Harper,  66  Mo.  55.  In 
that  case  the  contract,  there  in  question,  was  held  not  to  be  cham- 
pertous because  the  attorneys  did  not  bind  themselves  to  pay  any 
portion  of  the  expenses  of  the  litigation. 

Where  the  right  of  the  plaintiff,  which  he  seeks  to  enforce,  is 
derived  under  a  title  founded  on  his  champerty,  the  suit  must  fail. 
Courts  are  not  organized  for  the  purpose  of  enforcing  such  contracts. 
Many  of  the  authorities  cited  by  defendant  go  to  this  extent  and  no 
farther,  some  of  them  do  appear  to  hold  that  where  there  is  a  cham- 
pertous contract  by  which  the  suit  is  prosecuted,  and  that  fact  comes 
to  the  knowledge  of  the  court,  it  should  dismiss  the  suit :  Barber 
V.  Barber,  14  Wis.  143 ;  Webb  v.  Armstrong,  5  Humph.  381. 
Others  appear  to  give  a  qualified  approval  to  the  doctrine.  On  the 
other  hand  a  number  of  cases  hold  that  the  fact  that  the  suit  is  being 
prosecuted  under  a  champertous  contract  is  no  defence,  and  that  the 
illegality  of  such  a  contract  can  only  be  set  up  when  it  is  sought  to 
enforce  the  contract :  Hilton  v.  Woods,  L.  R.,  4  Eq.  Gas.  432  :  Whit, 
ney  v.  KirOand,  27  N.  J.  Eq.  833 ;  Allison  v.  Rd.  Co.,  42  Iowa 
274  ;  Courtright  v.  Bums,  3  McCrary  60.  Unless  the  plaintiff's 
title  by  which  he  seeks  to  enforce  a  right  is  infected  by  a  champer- 
tous contract,  we  see  no  reason  why  the  suit  may  not  proceed,  though 
such  a  contract  may  exist  as  between  the  plaintiff  and  his  attorney. 
It  is  time  enough  to  turn  a  party  out  of  court  when  he  asks  the  aid 
of  a  court  to  enforce  such  a  contract.  This  is  in  substance  the  rule 
as  to  most  illegal  contracts,  and  there  is  no  good  reason  at  this  day 
for  making  an  exception  in  this  class  of  contracts. 
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Certain  policy  holders  brought  to  light  the  facts  upon  vhich  this 
suit  is  foanded,  and  were  permitted  by  the  court  to  prosecute  the 
same  in  the  name  of  the  receiver  upon  indemnifying  him,  and  as  a 
consequence  the  funds  in  his  hands,  against  the  payment  of  costs. 
These  policy  holders  were  but  protecting  their  own  rights.  They  could 
not  well  sue  in  their  own  names.  In  such  cases  it  is  not  an  uncommon 
thing  for  cautious  courts  to  require  that  the  officer  be  made  safe 
against  costs  of  long  and  tedious  suits.  Thus  far  there  is  no  element 
of  champerty  in  the  defence.  It  would  seem  the  defendant  offered 
to  prove  that  the  attorney  by  whom  the  suit  was  instituted  and  who 
represented  these  policy  holders  gave  the  bond,  and  further  that  he 
had  an  agreement  with  the  receiver  by  which  he  was  to  have  a  cer- 
tain portion  of  the  avails  of  the  suit  for  his  services.  In  view  of 
this  offer  let  it  be  conceded  for  the  purposes  of  this  case  without 
deciding  the  question  that  the  agreement  between  the  attorney  and 
the  receiver  was  champertous,  still  applying  the  principle  before 
announced,  that  constituted  no  defence  to  this  action.  The  receiver's 
account  will  come  before  the  court  for  its  approval,  and  it  will  be 
time  enough  then  to  examine  into  the  question  of  the  validity  of 
the  agreement.  The  plaintiff's  title  is  in  no  wise  affected  by  the 
illegal  agreement  even  if  any  there  was.  We  do  not  think  public 
policy  requires  the  courts  to  turn  aside  and  investigate  such  side 
issues.  The  judgment  in  this  case,  from  which  both  parties  came 
to  this  court,  is  affirmed. 

Hbnry,  C.  J.,  dissents.    The  other  judges  concur. 


Fiduciary  Character  of  DireetorB  to  the 

Corporation  and  Duties  springing  from 

smek   Relations, — ^Tbe  relation  of  direc- 

torv  and  officers  to  the  corporation  is 

fidaciarj ;  thej  are  trustees  and  agents 

of   the  corporation    and    stockholders ; 

they  oocopj  a  position  of  the  highest 

tmst  and   confidence ;   and  tho  utmost 

good  faith  is  required  in  the  exercise  of 

the  powers  conferred  apon  them  :  Green's 

Brice's   Ultra  Vires  477,   478,   n.  a ; 

Morawetz  on  Prir.  Corp.,  sect.  243,  and 

cases  ;    ffoyle  t.  Pfattd>urgh,  ^c,  Rd,f 

54  N.  Y.  314,  328;  Cumberland  Coal 

Co,   T.    Sherman,   30   Barb.  5)3,  559, 

577 ;    3    Pomeroj's    Eq.    Jnr.,   sects. 

1068-1090 ;  Woods'  Field's  Corp.,  2d 

td.,  sects.  154,  155  ;  EweU's  Evans's 


Agencj  ♦276  et  seq.,  sect.  4  ;  Pierce  on 
Railroads  45,  and  cases  ;  Pearson  v. 
Concord  Rd,  Co,,  (N.  H.  S.  C),  16 
Bcp.  463,  and  cases ;  European  Rd,  Co, 
T.  Poor,  59  Me.  277  ;  Butt  y.  Wood, 
38  Barb.  188 ;  York,  ^c,  Rd,  r.  Hud- 
son,  16  Bcav.  499  ;  Hole  t.  Bridge  Co., 
8  Kan.  466  ;  Port  t.  Russell,  36  Ind. 
60 ;  Bank  t.  Daumey,  53  Cal.  463 ; 
Corheii  t.  Woodu>ard,  5  Saw.  C.  C.  403. 
•*  Whether  a  director  of  a  corporation 
is  to  be  called  a  trustee  or  not  in  the 
strict  sense  of  the  word,  there  can  be  no 
doubt  that  his  character  is  fiduciary, 
being  entrusted  by  others  with  powers 
which  are  to  be  exercised  for  the  common 
and  general  interests  of  the  corporation  :" 
Hoifle  T.  Ptattsburgh,  ^c,  Rd,,  supra. 


' 


126 


BENT  ».  PRIEST. 


''  The  relation  between  directors  of  a 
corporation  and  its  stockholders  is  that 
of  trustee  and  cestui  que  trust :"  Butt  t. 
Woodf  gupra.  Theirs  is  an  office  of 
trust.  *'  Persons  who  become  directors 
of  a  corporation,  place  themselves  in  the 
situation  of  trustees,  and  the  relation  of 
trustee  and  cestui  que  trust  is  thereby 
created  between  them  and  the  stock- 
holders:" per  lioMiLLT,  M.  R.f  in  The 
York  i-  Midland  Rd.  v.  Hudson,  16 
Beav.  99.  Thej  must  be  held  as  occu- 
pying a  fiduciary  relation  to  the  stock- 
holders, for  and  in  behalf  of  whom 
they  act :"  per  Applbtoit,  C.  J.,  in 
European,  ^.,  Rd,  r,  Ihor,  59  Maine 
S77.  They  are  in  regard  to  all  matters 
entered  into  in  behalf  of  the  stockholders 
to  be  treated  as  agents :  Luxembourg 
Rd,  T.  Magnay^  25  Bear.  586. 

And  as  trustees  and  agents  of  the  cor- 
poration and  of  the  stockholders,  they 
are  subject  to  the  strict  rules  which  gor- 
em  the  relations  of  trustee  and  cestui  que 
trusty  in  all  their  dealings  as  directors  of 
the  corporation :  Warddl  v.  Railroad, 
103  U.  S.  657,  658,  and  cases ;  s.  c.  4 
Dill.  C.  C.  330  ;  Luxembourg  Rd.  r, 
Magnay,  25  Bear.  586 ;  Corbett  ▼. 
Woodward,  5  Saw.  C.  C.  403 ;  Bliss  v. 
MaUeson,  45  N.  T.  22 ;  B.  c.  52  Barb. 
335  ;  Koehler  r.  Black  River,  ^,,  Rd,, 

2  Black  715,  720;  Charitable  Corp,  r, 
Sutton,  2  Atk.  404  ;  Robinson  ▼.  Smithy 

3  Paige  Ch.  222  ;  8.  c.  24  Am.  Dec.  212  ; 
FntcraJVs  Case,  21  L.  R.,  Ch.  Dir. 
519  ;  8.  c.  52  Law  Jour.  R.  (N.  S.) 
27  ;  Jones  t.  Morrison,  31  Minn.  140, 
tt  seq. ;  San  Diego  t.  Railroad,  44  Cal. 
106.  •*  Out  of  the  identity  of  these  rela- 
tions necessarily  spring  the  same  duties, 
the  same  dangers,  and  the  same  policies 
of  the  law  :'*  Bedford  v.  Bowser,  48 
Pcnn.  St.  29  ;  Abbot  v.  American  Hard 
Rubber  Co.,  33  Barb.  578 ;  Overend 
Gumey  Co.  v,  Gibb,  42  L.  J.  Ch.  67  ;  L. 
R.,  5  Eng.  &  Irish  App.  480. 

Hence  as  such  trustee  or  agent,  a  di- 
rector cannot  legally  exercise  his  powers 
for  his  own  personal  ends  against  the 


interests  of  his  beneficiary;  he  cannot 
make  profits  out  of  the  trust  property  or 
his  office,  nor  assume  a  position  antago- 
nistic to  his  fiduciary  character.     He  is 
required  to  ezerdse    the  highest  good 
faith  in  executing  his  trust ;  is  strictly 
accountable  for  all  losses  occasioned  by 
breach  of  or  neglect  of  duty  ;  must  turn 
over  to  the  cestui  que  trust  all   profits 
realised  from  the  trust  property  or  office  : 
Goodin  t.  Cincinnati,  ^.,  Rd,,  18  Ohio 
St.  183  :  2  Lind.  on  Part.  (EweU's  ed.), 
♦591  ;  1  Perry  on  Trusts,  {  427  ;  Sud- 
gen    v.  Crossland,    3  Sro.  &  G.  192; 
Sloo  y.  Law,  3  Blatch.  459  ;  Jackson  r, 
Ludeling,  21  Wall.  625  :  Bain  v.  Brown, 
56N.Y.285;  Ackermany.  Helsey,SB}!f, 
J.  Eq.  501  ;  b.  o.  Am.  &  Eng.  Corp. 
Cases  239  ;  Penna.  Rd,  Co.^s  Appeal,  80 
Penn.  St.  265  ;  Abbot  v.  Am,  Hard  Rub- 
ber Co,,  33  Barb.  578 ;  Peabody  v.  Hint, 
6  Allen  52,  56,  et  seq. 

Many  cases  hold  that  the  rule  which 
forbids  a  trustee  from  dealing  with  the 
trust  property  in  his  personal  capacity,  is 
so  strict  that  it  inhibits  all  inquiry  into 
the  fairness  of  the  transaction  :  Stoty  on 
Agency  (9th  ed.),  sects.  210,  211,  pp. 
239,  247  ;  1  Story's  Eq.  Jur.  ( 1 1  th  ed.), 
822,  p.  340 ;  Pars,  on  Cent.  (7th  ed.) 
87;  Ashuelot  r.  Elliot,  57  N.  H.  397;  Low- 
ther  V.  Lowther,  13  Ves.  103  ;  East  India 
Co.  V.  Henchman,  1  Ves.  Jr.  289 ; 
Davoue  t.  Fanning,  2  Johns.  Ch.  252 ; 
McConnellr.  Gibson,  12  111.  128  ;  Dwight 
V,  Blackmar,  2  Mich.  330 ;  Michoud  v. 
Girod,  4  How.  503 ;  Green  r.  Sargeant, 
23  Vt.  466 ;  Aberdeen  Ry.  v.  Blaikie, 
1  Macq.  461  ;  Gardner  t.  Ogden,  22 
N.  Y.  327 ;  Duncomb  v.  Rd.,  84  Id. 
190;  Coleman  v.  Second,  Ave  Rd.,  38 
Id.  201  ;  Barnes  r.  Brown,  80  Id.  527  ; 
R'lisin  V.  Clark,  41  Md.  158;  b.  c.  20 
Am.  R.  66  ;  Rice  t.  Wood,  113  Mass. 
133  ;  Marsh  t.  Whitmore,  21  Wall.  178  ; 
Goodin  y.  Canal  Co.,  18  Ohio  St.  169; 
Railroad  r.  Kelly,  77  111.  426  ;  Currier 
y.  Green,  2  N.  H.  225  ;  Perkins  v.  Thon^ 
son,  3  N.  H  144;  Brackett  y,  Tillot" 
son,  4  Id.  208  ;  Remidc  r.  ByXterfield^ 
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31  Id.  70;  Hmit  t.  Wd)b,  36  Id.  158, 
163;    Sparhawk  t.  AUeiiy    21    Id.   9; 
Frtndi  t.  Currier,    47  Id.  88  ;  Htnt  v. 
RutstU,  56  Id.  559  ;  HoU  v.  Hoit,  I  Ch. 
Cas.  190;  CoUa  t.   Trecothick,  9  Yes. 
SS4;  fx  parf«  Hughes,  6  Id.  617;  fj: 
;Mirf«  Bennett,    10   Id.    385  ;    Oliver  t. 
Owrf,  8  Price  127  ;  Fbx  r.  Mackreth,  2 
Bro.  Ch.    400;    York  Building    Co.  t. 
Mackenzie,  8  Bro.  P.  C.  42  ;  Mdony  t. 
Keman,  2  Dm.  &  War.  31  ;  Murphy  r, 
(yShea,  2  Jones  &  Lat.  422  ;  Mnore  r. 
Moore,  I  Seld.  256 ;  Conger  r.  Ring,  11 
Barb.  356  ;  Penaonneau  t.  BUakley,  14 
III.  15 ;   C7ii/6  T.  Barron,  2  Mich.  330  ; 
Alien  T.  Bryant,  7  Ired.  Eq.  276  ;  TFAite 
T.  Troaer,   14  Sm.  &  M.  30;  Buell  r. 
Buckingham,  16  la.  284 ;  J7a/cA  r.  ^a/cA, 
9  Yes.  297  ;    Whdpdale  t.   Cookson,  1 
Yes.  Sr.  9  ;  Hughes  t.  >Va^«(m,  Scotland 
1846  ;  HaU  y.  Broion,  3  Bro.  C.  C.  177  ; 
Keeeh  t.  Sandford,  3  Eq.  Cas.  Abr.  741  ; 
/a  re  B/o^'s  TVutf,  1   Mac.  &  0.  488  ; 
Ex  parte  James,  8  Yes.  337  ;  Ogden  r. 
Murray,  39  N.  Y.  202  ;   Torreyr,  Bank, 
9  Paige  649;    Jetcett  v.  Miller,  10  N. 
T.  402;   Van   Epps  t.    Van  Epps,    9 
Pkige  237  ;  Bergen  t.  Bennett,  1  Caines 
Gu.  19 ;  Monro  v.  Allaire,  2  Id.  183 ; 
ledbe//  y.  Utchjield,  13  Allen  417;  4 
Kent's  Com.  438. 

Other  cases  permit  an  inyestigation  of 
the  transaction,  yet  where  sach  inquiry 
may  be  had,  the  burden  is  upon  the  trus- 
tee or  agent  to  vindicate  his  dealings 
from  all  suspicion,  and  establish  their 
perfect  fairness  and  equity :    Cruce  y. 
Cruoe,  81    Mo.  676,   685 ;    Cumberland 
Coal  ir  Iron  Co.  y.  Parish,  42  Md.  598  ; 
Rite's  Appeal,  79  Penna.  St.  168,  204 ; 
fttro  y.  Vickery,  37  Md.  467  ;  Flagg  y. 
*V.  /2jf.  Co.,  21  Am.  Law  Reg.  775; 
St.  James'  Chtrchv.  Church  of  Redeemer, 
45  Barb.  356 ;  Pearson  y.  Concord  /M.; 
16  Rep.  463,  464  ;  Rolling  Stock  Co,  y. 
W.,  34  Ohio  St.  466 ;    1  Story's  Eq. 
Jar.dUhed.)  sects.  311,  pp.  321,  322  ; 
^  Pcny  on  Trusts  (2d  ed.),  sect.  209  ; 
H^roe  on  Railroads  36 ;   Morawctz  on 
Priy.  Corp.,  sec  245  ;  Angell  &  Ames  on 


Corp.  (Uth  ed.),  sect.  233,  n.  a,  sect. 
312;  Adams's  Doctrine  of  Equity  60; 
Beeson  y.  Beeson,  9  Penn.  St.  280; 
Ashhurst's  Appeal,  60  Id.  290 ;  McNeils 
y.  Gates,  41  Ark.  264,  269. 

If  such  fairness  is  not  established, 
courts  of  equity  treat  the  case  as  one  of 
constructive  fra(^d  :  1  Story's  Eq.  Jur. 
(Uth  ed.)  sect.  811,  321,  322;  Cum- 
berland Coal  ff  Iron  Co.  y.  Ihrish,  42 
Md.  598 ;  fbiro  y.  Vickery,  37  Id.  467. 
Fraud  need  not  be  established  to  com- 
pel the  trustee  or  agent  to  account  for 
profits  realized  out  of  the  trust  property 
or  his  oflSce  :  Davoue  y.  Fanning,  2  John. 
Ch.  255,  260 ;  N.  Y.  Cent.  Ins.  Co.  y. 
Nat.  Prot.  tns.  Co.,  14  N.  Y.  85,  91  ; 
Conkey  y.  Bond,  36  Id.  427,  429  ;  Gillett 
y.  Peppercorne,  3  Bear.  78,  84  ;  Currier 
y.  N.  y.,  ^c„  Rd.,  35  Hun  (N.  Y.), 
355  ;  Marsh  y.  Whitmore,  21  Wall.  178, 
183;  Michoud  y.  Girod,  4  How.  503; 
flagg  v.  Manhattan  Ry.  Co.^  21  Am. 
L.  Reg.  (N.  S.),  787,  788 ;  Greenlaw 
y.  King^  3  Beay.  49,  61  ;  Ex  parte 
James,  8  Yes.  337,  344 ;  Metropolitan 
Elevated  Rd.  r.  Manhattan  Elevated  Rd., 
11  Daly's  Rep.  373,  473  et  seq. 

He  must  account  for  all  profits  impro- 
perly made,  for  all  moneys  improperly 
received,  and  for  losses  occasioned   by 
breaches  of  trust  or  neglect  of  duty. 
For  instance,  contracts  with  the  corpo- 
ration in  which  the  trustee  is  interested  : 
Jackson    v.    Ludeling,   21    Wall.    616; 
ffofman  v.    Coal    Co.,    16    Md.    486  ; 
Brewster  r.  Stratnum,  4  Mo.  App.  41  : 
European  Rd.  v.  Fhar,  59  Me.  277  ;    1 
Story's  Eq.  Jur.  (11th  ed.),  339,  sect. 
321  ;    1    Lindley  on  Part.    553,   590 ; 
Mercantile  Mut.  Ins.   Co.  v.  Hope  Ins. 
Co.,  8  Mo.  App.  408 ;  Wardell  v.  Union 
P.   Rd.,  103   U.  S.  651,  658,  s.  c.  4 
Dill.  C.  C.  330 ;  Gilman,  ^c  ,  Rd.  v. 
Kelly,  77  111.  426,  434 ;    U.  S.  Rolling 
Stock  Co.  v.  Atlantic  Rd.,  34  Ohio  St. 
450,  465 ;  Mower  v.  Staples,  32  Minn. 
284,  289 ;  Pierce  on  Railroads  43,  and 
cases ;  Ewell's  Evans  on  Agency,  sect. 
4,  p.  375,  et  seq.;  Stewart  v.  Lehigh  Vai- 
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leg  Rd.,    38  N.  J.  L.   523 ;   Paine  r. 
LmdsviUe  Rd.,   31  Ind.  283;   Green's 
Brice's   Ultra  Vires   479,   480,  n.   a; 
Hoyle  V.  Rd,,  54  N.  Y.  314,  328,  329  ; 
Aberdeen  Ri/,  v.    Bledde^    1    Macq.   H. 
L.   Cas.    461  ;    Harts    y.    Broum^    77 
111.  226  ;  Mayor  r.  Innman,  57  Qa.  370  ; 
Aiford  V.  ifi/Zer,  32  Conn.  543 ;  Polar 
Star  Lodge  v.  Stme,  16  La.  Ann.  76  f 
Railroad  ▼.  Bowler,  9  Bush  468 ;  Jones 
V.  ^rj*.  ^(/r.  ^  Mech,  Assoc,,  38  Ark. 
17  ;  Blake  v.  /?rf.,  56  N.  Y.  485  j  i^ 
T.  Russell,  86  Ind.  60,  64.     He  most 
restore  all  profits  made  out  of  the  trust 
property,  **  to  the  utmost  extent :''    The 
York,  ^c,  Rd.  V.  Hudson,  16  Bear.  485  ; 
Ptrker  v.  McKenna,  L.K.,  10  Ch.  Ap. 
96  ;  1  Lindlcj  on  Part.   576,  587,  588 
(E well's  ed.)  ;  Pomeroy  v.  Benton,  57 
Mo.  531,  8.0.  77  Mo.  64,  (full  state- 
niunt  of  the  law)  ;  1    Perry  on   Trusts 
(3d  cd.)  250,  sect.  207  ;  Id.   538,  sect. 
432  ;   Ryan  v.   L,  A,  ir  N.    W,  Ry., 
21  Kansas  365,  398  ;  Bank  r.  Downey, 
53  Cal.  466,   B.  c.   31  Am.  Rep.  62  ; 
Mercantile  Credit  Assoc,  r,  Coleman,  L. 
R.,  6  H.  Lds.   189  ;  Paine  r,  Rd,,  81 
Ind.  282  ;  Koehler  v.  Black  River  Falls 
Iron  Co,,  2  Black  720  ;    Morawetz  on 
PriT.  Corp.,  sect.  244  ;  Field  on  Corp., 
sect.  174,  and  note  3;  Id.,  sect.  175  ; 
Woods's  Field  on  Corp.  (2d  ed.)t  sect. 
156 ;  Gilman,  ^c,  Rd.  r.  Kelly,  77  111. 
426,  435    (full  statement  of  the  law)  ; 
Oreen's  Brice's  Ultra  Vires  477-8,  and 
cases  in   note  a;   Id.   480,  481,  482; 
Jackson  r.  Ludeling,  21  Wall.  616  ;  Par- 
shaWs  Appeal,  65  Penn.  St.  224  :   Tyr- 
rell T.  Bank  of  London,  10  H.  Lds.  C. 
26 ;   Foss   v.    Harbottle,    2   Hare   461  ; 
Brewer   v,  Boston  Theatre,    104  Mass. 
395  ;  Gregory  v.  Patchett,  S3  Bear.  595  ; 
Atwool  T.   Merryweather,  L.  R.,  5  Eq. 
464  n. ;  Barnes  r.  Brown,  80  N.  Y.  535 ; 
Benson  v.  Hawthorne,  1  Y.  &  C.  (Ch.) 
326  :  Gaskdl  v.  Chandiers,  26  Beav.  360 ; 
9  Eq.  Rep.  480  ;  King  ▼.  Wine,  43  Cal. 
628,  634  ;  1  Perry  on  Tr.  (3d  ed.),  sect. 
429  ;   Morrison  t.   Ogdensburg  Rd.,  52 
Barb.    173;   Simons  ▼.   Vulcan    Oil  ^ 


Mining  Co,,  61  Penn.  St.  203,  217.     If 
losses  result  to  the  beneficiary  ic  conae- 
quence  of  illegal  acts:    1    Lindley  on 
Part.  (Ewell's  cd.),    592;   Society  if 
Practical  Knowledge  t.  Abbott,  8  Bear. 
559  ;  Ackerman  v.  Halsey,  38  N.  J.  £q. 
501,  8.  o.  1  Am.  and  £ng.  Corp.  Cas. 
239 ;  as  in  carrying  on  a  rival  business : 
Lengle  t.  Nat,  Ins,  Co.,  45  Mo.   109; 
Glassington  y,  Thwaites,  1  Sim.  &  Su 
124  ;  England  v.  Curling,  8  Beav.  129  ; 
Brewster  v.  Stratman,  4  Mo.  A  pp.  43 ; 
Covington  Rd„  t.  Bowler,  9  Bush  (Ky.), 
468;    McAllen  t.    Woodbock^  60   Md. 
174  ;  Stewart  v.  Lehigh  Valley  Rd,,  38 
N.  J.  L.  (9  Vroom)  505  ;   Gardner  t. 
Butler,  (N.  J.),   3  Stewart  702,  721 ; 
Drury  t.  Cross,  7  Wall.  299  ;  Meeker  t. 
Winthrop  Iron  Co.,   17  Fed.  Rep.  48  ; 
or  in  speculating  in  the  trust  property, 
as  in  purchases  and  sales,  the  trustee 
must  make  good  the  loss.     '*  Directors 
cannot  sell  to  or  for  themselves."    They 
cannot  unite  in  themselves  the  opposite 
characters  of  buyer  and  seller  :   1  Story's 
Eq.  Jur.  (11th  ed.),  sect.  321  ;  Cook  t.    * 
Berlin  Woollen  Co,,  43  Wis.  433  ;  Cum- 
berland Coal  ^  Iron  Co,  y.  Sherman,  30 
Barb.  553,  8.  0.  8  Am.  Law  Reg.  333  ; 
Cwmherland  Coal  ^  Iron  Co,  v.  Parish, 
42  Md.  598  ;  Coleman  r.  Second  Av,  Rd„ 
38N.  Y.  201. 

Joint  Liability, — ^Nor  is  the  liability 
confined  to  the  director,  trustee  or  agent 
who  actually  participates  in  the  wrong, 
but  he  is  liable  for  the  spoliations  of  co- 
trustees of  which  he  had  notice,  or  which 
he  might  have  prevented  by  proper  dili- 
gence :  Joint  Stock  Discount  Co,  y, Brown, 
L.  R.,  8  Eq.  Cas.  381  ;  Land  Credit  Co. 
V.  Lord  Fennroy,  L.  R.,  5  Ch.  A  pp.  Cas. 
763  ;  Ryan  v,  Rd,,  21  Kansas  365  ;  Si- 
mons V.  Vulcan  Oil  Co,,  61  Penn.  St. 
202;  Robinson  v.  Stnith,  3  Paige  Ch. 
222,  s.  O.  24  Am.  Dec.  212 ;  Heath  v. 
Erie  Rd,,  8  Blatchf.  347,  411. 

Where  trustees  are  jointly  implicated 
in  a  breach  of  trust,  the  beneficiary  maj 
hold  either  one  or  all  for  the  whole  loss ; 
Wilkinson  v.  Birry,  4  Russ.  272  ;  Lewin 


BENT  0.  PRIEST. 


129 


on  Trusts,  8th  ed.  1885,  p.  988,  par. 
31  ;  Chancellor  v.  Morecrq/t,  11  Bear. 
264  ;  Lyse  r.  Kingdon^  1  Collyer  184 ; 
2  Perry  on  Trusts,  3d  ed.,  p.  496,  sect. 
848  ;  Wilson  r.  Moore,  1  M.  &  K.  146  ; 
Story's  Eq.  PI.,  dth  ed.,  sect.  213,  pp. 
199,  200,  and  cases  ;  2  Story's  Eq.  Jar., 
11th  ed.  sect.  1280,  p.  596;  Id.  sect. 
1257  ;  Franco  v.  /Vanco,  3  Vcs.  75  5 
Rehden  v.  WetUy,  29  Beav.  215  ;  Jen- 
l:ins  T.  Bobertton,  1  Eq.  Hep.  123  ;  Rich- 
ordMon  t.  Jenkins,  1  Drewry  477,  483 ; 
Walker  t.  Sgmonds,  3  Swanst.  75  ;  May 
T.  Se/6y,  1  Y.  &  Coll.  Ch.  235  ;  Brid- 
fti  T.  Uames,  1  Coll.  72. 

Active  participation  in  the  misfeasance 
is  not  required,  nor  actual  knowledge 
that  an  abuse  of  trust  is  intended  ;  silent 
conniTanre  is  sufficient  to  charge  the 
trustee,  when  it  may  be  observed  to  af- 
ford the  means  of  rendering  the  miscon- 
duct of  the  others  effective :  Weetjen  v. 
VOtbard,  5  Hun  (N.  Y.)  265  ;  2  Story's 
Eq.  Jur.,  11th  ed.,  p.  590,  sect.  1275. 
Negligence  or  supine  indifierenco  on  the 
part  of  thct  trustee  respecting  his  duties 
to  the  trust,  although  he  had  no  hand  in 
the  spoliation,  is  sufficient  to  charge  him  : 
Btibinson  r.  Smith,  3  Paige  Ch.  222  ;  a. 
c.  24  Am.  Dec.  212  ;  Percy  v.  Millau- 
doR,  3  La.  568 ;  Smith  v.  Beitigrew,  34 
N.  J.  Eq.  216  ;  Charitable  Corp.  v.  Sut- 
r«h  2  Atk.  400. 

Ratification  and  Acquiescence, — Of 
course  the  beneficiary  may  ratify  the  acts 
of  the  trustee  when  the  latter  occupied 
these  dual  positions,  as  buyer  and 'seller, 
ftc.,  and  will  thus  be  barred  from  relief, 
or  he  may  assent  to  them  by  his  silence  ; 
bat  acquiescence  to  produce  a  bar  must 
take  place  with  full  knowledge,  by  the 
benefictary,  of  all  facts  ;  and  many 
cases  hold  that  it  must  also  be  with  full 
knowledge  of  his  legal  rights  arising 
from  those  facts.  Nothing  short  of  this 
will  amount  to  such  acquiescence  as  will 
defeat  the  liability  of  a  defaulting  fidu- 
ciary :  2  Porocroy's  Eq.  Jur.,  sect.  1083, 
p.  662 ;  Hoffman  Steam  Coal  Co,  v. 
(^ndferland    Coal   Co.,   16    Md.   456; 
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Ryan  v.  Leavenworth  Rd,,  21  Kan.  365, 
406 ;  Oilman  Rd.  V.  Kelly,  77  111.  426  ; 
Kerr  on  Fraud  and  Mistake,  pp.  156, 
300,  302  ;  1  Lindley  on  Part.  (Ewell's 
ed.)  538;  Wardell  v.  Railroad^  103  U. 
S.  651  ;  B.  c.  4  Dill.  C.  C.  330 ;  Mora- 
wetz  on  Priv.  Corp.,  sect.  242  ;  Pickering 
V.  Stephenson,  L.  R.,  14  Eq.  322  ;  Mi- 
nor y.  Mechanics*  Bank,  1  Pet.  46,  71  ; 
Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  1,  30  ;  St.  James  Church  v.  Church 
of  Redeemer,  45  Barb.  356  ;  City  of 
Oakland  v.  Carpentier,  V3  Cal.  540, 
552.  The  doctrine  of  ratification  pro- 
ceeds upon  the  principle  that  such  con- 
tracts are  not  void,  but  voidable  only  at 
the  objection  of  the  cestui  que  trust.  See 
cases,  supra. 

Laches, — So  the  beneficiary  will  be 
denied  relief  if  he  suffers  the  transac- 
tions to  stand  an  unreasonable  length  of 
time,  without  taking  the  proper  steps  to 
rescind  them  :  Chapman  v.  Madison  Rd,, 
6  Ohio  St.  1 19  ;  Peabody  v.  Flitit,6  Allen 
57  ;  Tosh  v.  Adams,  10  Cush.  (Mass.) 
252 ;  Samuel  v.  Holladay,  1  Woolv. 
416.  But  that  the  defaulting  trustee 
may  invoke  laches  as  a  defence,  there 
must  be  full  and  complete  knowledge  on 
tlie  part  of  the  cestui  que  trust,  of  all  of 
the  facts  of  the  dealings,  and  where  such 
knowledge  is  wanting,  this  pica  is  un- 
availing :  Twin  Lick  Oil  Co,  r,  Marbury, 
91  U.  S.  587,  593  ;  Badger  v.  Badger, 
2  Wall.  87,  92,  93;  Harwood  v.  Rd., 
17  Id.  78;  Oilman  Rd.  v.  Kelly,  77 
111.  426,  437  ;  Hoffman  Steam  Coal  Co, 
Y.  Cumberland  Co.,  16  Md.456,  468^  and 
cases  cited  in  opinion,  pp.  468-470 ; 
Ryan  v.  Rd.,  21  Kan.  365,  404  ;  Oak- 
land V.  Carpentier,  13  Cal.  540,  552. 

Limitation. — In  these  cases  it  is  the 
duty  of  the  beneficiary  to  make  com- 
plaint and  adopt  measures  to  avoid  such 
transactions,  within  a  reasonable  time 
after  he  has  become  fully  acquainted  with 
all  the  facts.  But  what  is  such  reason- 
able time  roust,  of  course,  be  determined 
by  the  chancellor,  upon  the  circum- 
stances  of   cacli    particular    case.     No 
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general  rnle  can   be   fonmilated.    Mr. 
Justice  MiLLBR,  in  Twin  Lick  Oil  Co,  v. 
Marbury,  91    U.  S.  591,  says:    ''The 
doctrine  is  well  settled  that  the  option  to 
avoid  snch  sale  mast  be  exercised  within 
a  reasonable  time.     This  has  never  been 
held  to  be  any  determined  number  of 
days  or  years,  as  applied  to  every  case, 
like  the  statute  of  limitations,  but  must 
be  decided  in  each  case  upon  all  ele- 
ments of  it  which  affect  that  question. 
There  are  generally  the  presence  or  ab- 
sence of  the  parties  at  the  place  of  the 
transaction,  their  knowledge  or  ignorance 
of  the  sale  and  of  the  facts  which  render 
it  voidable,  the  permanent  or  fluctuating 
character  of  the  transaction,  as  affecting 
its  value,  and  the  actual  rise  or  fall  of 
the  property  in  value  during  the  period 
within  which  this  option  might  be  exer- 
cised.    In  fixing  this  period  in  any  par- 
ticular case,  we  are  but  little  aided  by 
the  analogies  of  the  statute  of  limita- 
tions ;  while,  though  not  falling  exactly 
within  the  rule  as   to  the  time  for  re- 
scinding, or  offering  to  rescind,  a  con- 
tract by  one  of  the  parties  to  it  for  actual 
fraud,  the  analogies  are  so  strong  as  to 
give  to  this  latter  great  force  in  the  con- 
sideration of  the  case.     In  this  class  of 
cases  the  party  is  bound  to  act  with  rea- 
sonable diligence  as  soon  as  a  fraud  is 
discovered  or  his  right  to  rescind  is  gone. 
No  delay  for  the  purpose  of  enabling  the 
defrauded   party  to  speculate  upon  the 
chance  which  the  future  may  give  him  of 
deciding  profitably  to  himself,  whether  he 
will  abide  by  his  bargain,  or  rescind  it 
18  allowed  in  a  court  of  equity." 

In  Harwood  v.  Rd,,  17  Wall.  81,  it  is 
said  :  **  Without  reference  to  any  statute 
of  liioitations,  the  courts  have  adopted 
the  principle  that  the  delay  which  will 
defeat  a  recovery  must  depend  upon  the 
particular  circumstances  of  each  case.*' 
The  Supreme  Court  of  Missouri,  after 
citing  a  number  of  cases,  said,  in  Kitchen 
V.  Rd.,  69  Mo.  265 :  **  The  doctrine  as 
recognised  in  the  above  cases  is  that  the 
option  to  avoid  such  a  sale,  as  is  here 


complained  of,  must  be  exercined  within 
a  reasonable  time,  and  unless  so  exer- 
cised equitable  relief   will    be   denied, 
especially  when  new  rights,  equitiea  and 
interests   have  arisen,  and  the  parties 
cannot  be  restored  to  their  original  posi- 
tion."     In    Graham    r.  Birkenheod,    S 
McN.  &  Q.  156,  eighteen  months  was 
considered  too  long.  In  Badger  v.  Badger, 
2  Wall.  87,  92,  93,  it  is  said  where  the 
trust  is  clearly  established  and  the  facts 
have  been  fraudulently  concealed  by  the 
trustee  from  the  knowledge  of  the  ceshd 
que  truttj  lapse  of  time  will  not  bar  the 
latter's  rights.     In  Marsh  t.  Whitmoref 
21  Wall.  178,  an  attorney  sold  bonds  of 
a  client  at  public  sale  and  bought  them  in 
himself,  and  the  client  was  fully  aware 
of  the  purchase  and  acquiesced  in  it  for 
twelve  years  ;  held  too  late  to  impeach 
the  sale.     In   Vigers  v.  Pike,  8   CI.  4 
Fin.  562,  650,  a  trustee  of  the  company 
made  a  contract  with  a  third  person  from 
which  he  realized  a  profit  at  the  expense 
of  the  company.     The  company  had  full 
knowledge  of  all  the  facts  and  acqniesoed 
in  it  for  a  considerable  length  of  dme ; 
heidf  it  could  not  be  rescinded.      The 
court  sud  the  defendant  cannot  raise  a 
more  effectual  bar   "than  by  showing 
that  the  plaintiff,  who,  from  the  begin- 
ning, cognisant  of  all  of  the  matters  com- 
plained of,  or  after  full  information  con- 
cerning them,  continued  to  deal  with  the 
property,  and  oven  to  exhaust  in   the 
enjoyment  as  by  working  the   mines." 
In  Wentworth  v.  Lloydf  32  Bear.  467, 
an  agent  purchased  property  of  his  prin- 
cipal in  his  representative  capacity.    The 
principal  had  full  knowledge  of  it  and 
did  not  bring  suit  for  six  years  ;  held,  too 
late.     See,  also,  Gregory  v.  Patchett,  33 
Beav.  595  ;  Ilcuelhurst  v.  Savannah  Bd,f 
43  Oa.  13,  56;   Cozart  v.  Ga.   Rd,  ^ 
Banking  Co.,   54  Ga.  379  ;  2  High  on 
Inj.  (2d  cd.)   sect.   1229,  p.   803;  Id. 
sect.   1205,  p.  792;  Id.  sect.   1206,  p. 
793. 

Lapte  of   Time  will  not    Bar   Direct 
Trust. — It  is  a  well-settled  principle  of 
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eqaity  that  lapse  of  time  will  not  bar  a 
continaing    and    sabsisting    trosfr— one 
that  will  be  recot;nised  only  in  a  court 
of  eqnitr,  as  between  trustee  and  cestui 
91W  trust:    Lewin  on  Trusts   (8th  ed, 
1S85)  863 ;  Perry  on  Trusts  (3d  ed.), 
sect.    228 ;     Decauche    t.    Savetier^     3 
JoliDS.  (%.  190.  216;     Cholmonddey  r, 
Cliaton,  2  Merivale  360  ;  Scolt  v.  Had- 
dtick,  1 1  Ga.  258,  263 ;  Stone  t.  Stone, 
L.  R.,  5  Ch.  App.  74  ;    Woodhouse  t. 
Woodhouse,  L.  R.,  8   Eq.    514;     Car- 
pmter   r.    Cuthman,    105    Blass.    417 ; 
Kame  t.  Bloodgood,  7  Johns.  Ch.  90  ; 
BoUey  r.  Barnett,  12  Mo.  3;  D'dlon  v. 
Bates,  89  Id.  292  ;    HiU  v.  Badey,  8 
Me«  App.  85,  89.     In  such  cases   the 
Statute  of  Limitations  is  inapplicable : 
Bright     v.    Legerton,    29    Beav.    GO  ; 
Ohtt   T.   Bishop,    1    De   O.,  F.  &   J. 
137.     An  agent  who  stands  in  a  fidu- 
ciary relation  to  his   principal  cannot 
daim    adrantage    of    lapse    of    time : 
Bvdifk  y.  Garrick,  L.  R.,  5  Ch.  App. 
233.      *'The    question    is,    in    effect, 
irhether   delay    will    purge    a   fraud  f 
Nerer  while  I  sit  here  1     Every  day 
adds  to  its  injustice  and   multiplies  its 
oppression,"  per  Lord  Kobthinoton, 
in  Aldtn  t.  Gregory,  2  Eden  i80.     *'  It 
is  eertainly  true  that  length  of  time  is  no 
bar  to  a  trust— clearly  established  trust ; 
and  in  cases  where  fraud  is  imputed  and 
prored,  length  of  time  ought  not,  on 
principles  of  eternal  justice,  to  be  ad- 
mitted to  repel   relief.    On  the  other 
hand  it  would  seem  that  the  length  of 
time  daring  which  the  fraud  has  been 
•Qooessfully  concealed  and  practiced,  is 
rather  an  aggravation  of  the  offence, 
and  calls  more  loudly  upon  a  court  of 
equity   to   give    ample    and    decisive 
relief,"  per  Stboko,  J.,  in  Prevost  y. 
Gratz,  6  Wheat.  481.     **  No  length  of 
time  can  prevent  the  unkennelling  of  a 
fraud  ;"  per  Lord  Erskine,  quoted  in 
Badger  1,  Badger,  2  Wall.  92. 

Bat  that  lapse  of  time  may  not  con- 
stitute a  bar  the  trust  must  be  direct  and 
ezdustre,   cognisable    in    a   court   of 


equity,  and  the  question  between  the 
trustee  and  cestui  que  trust ;  McCand- 
less*s  Estate,  61  Pcnn.  St.  9  ;  2  Story's 
£q.  Jur.  (11th  ed.)  sect.  1520  a,  p. 
851  ;  2  Pomeroy's  Eq.  Jur.,  sect.  1083, 
p.  662  ;  PhiUippix.  PhUlippi,  116  U.  S. 
Rep.  151. 

**  The  trusts  intended  by  a  court  of 
equity  not  to  be  reached  or  affected  by 
the  Statute  of  Limitations,  are  those 
technical  and  continuing  trusts  which 
are  not  at  all  cognisable  at  law,  but 
fall  within  the  proper,  peculiar  and 
exclusive  jurisdiction  of  courts  of 
equity :  "  Johnson  v.  Smith* s  Admr.y  27 
Mo.  591.  See  Carr  v.  Thompson,  87 
N.  Y.  160  ;  Ashhurst^s  Appeal,  60  Penn. 
St.  290;  Bog&rs  v.  Brown,  61  Mo. 
187. 

Many  cases  hold  that  the  Statute  of 
Limitations  may  be  invoked  in  all  cases 
where  the  trust  is  raised  by  implication 
of  law,  and  where  an  action  at  law 
could  be  maintained  to  recover  the 
money  affected  by  the  trust :  Barbien  v. 
Barhien,  23  How.  207  :  Robinson  y. 
Bookf  4  Mason  152,  and  cases  cited ; 
Wdls  V.  Perry,  62  Mo.  573  ;  Smith  v. 
Ricords,  52  Id.  581  ;  B.  0.  56  Id.  553  ; 
Keeton  v.  Keeton,  20  Id.  530. 

Courts  of  equity  frequently  follow  by 
analogy  the  Statute  of  Limitations,  as 
adopted  by  the  law  courts,  in  proceed- 
ings like  in  the  principal  case.  But  in 
purely  equitable  actions  courts  of  equity 
usually  "act  solely  upon  their  own  in- 
herent rules,  altogether  outside  of  and 
independent  of  the  Statute  of  Limita- 
tions: "  Kelly  y.  Burt,  74  Mo.  561. 
If  there  has  been  gross  laches  in  prose- 
cuting the  claim,  or  long  acquiescence  in 
the  prosecuting  of  adverse  rights,  it  will 
refuse  to  interfere,  though  less  than  the 
statutory  period  has  elapsed :  Id.  See 
Twin  Lick  Oil  Co,  v.  Marhury,  supra: 
Bliss  V.  Priehard,  67  Mo.  181,  where 
the  whole  doctrine  is  fully  discussed : 
Smith  V,  Washington,  11  Mo.  App.  519, 
525. 

Jfbcts  Relating  to  the  Discovery  of  the 
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Fraud  mutt  ht  fully  set  out. — And  where 
the  qaestion   artscft  as  in  the  principal 
case,  where  the  plaintiff  seeks  to  avoid 
the  statute  of  limitations,  many  authori- 
ties hold  that  the  facts  relating  to   the 
discovery  of  the  fraad  should  be  fully 
stated  in  the  defence,  e.  y.,  when  and 
how  the  facts  were  discovered,  &c.,  that 
the  defendant  may  be  permitted  to  meet 
them  at  the  trial :  Moore  v.  Granby  Min- 
ing ^  Smelting  Co.,  80  Mo.  91.     *'  The 
circumstances  of  the  discovery  must  be 
fully  stated  and  proved    or  the  delay 
which  has  occurred  must  be  shown  to  be 
consistent  with  the  requisite  diligence  :*' 
Car  v.  Hilton,  1  Curt.  C.  C.  390.    **As 
lapse  of  time   necessarily  obscures  the 
truth,  and  destroys  the  evidence  of  past 
transactions,   courts    of   chancery    will 
exercise  great  caution  in  sustaining  bills 
which  seek  to  disturb  them.     They  will 
hold  the  complainant  to  stringent  rules  of 
pleading  and  evidence,  and  require  him 
to  make  out  a  clear  easel  ♦  ♦  ♦  There 
must   be  distinct  averments  as  to  the 
time  when  the  fraud,  mistake,  conceal- 
ment, or  misrepresentation  was  discov- 
ered, and  what  the  evidence  is,  so  that 
the  court  may  clearly  see  whether  by  the 
exercise  of  ordinary  diligence,  the  dis- 
covery   might    not    have    been    made 
sooner:'*  Steams  v.  Pagcj  7  How.  828, 
829.      '*Thc   bill   must   be   specific  in 
stating    the    facts    and     circumstances 
which  constitute  the  fraud,  and  also  as  to 
the  time  it  was  discovered.      This   is 
necessary  to  enable  the  defendant  to  meet 
the  fraud   and    the  alleged   time   of  its 
discovery :"  per  Mr.  Justice  McLean  in 
Moore  v.  Green^  19   How.  72.      **  The 
party  who  makes  such  appeal  (to  avoid 
the  statute)  should   set  forth  in  his  bill, 
specifically  what  were  the  impediments 
to  an  earlier  prosecution   of  the  claim  ; 
how   he  came  to  be  so  long  ignorant  of 
his  rights,  and  the  means  used  by  the  re- 
spondent to  fraudulently  keep  him  in 
ignorance,  and  how  and   when  he  first 
came  to  a  knowledge  of  the  matters  al- 
leged in  his  bill :"  Badger  v.  Badger,  2 


Wall.  87,  92,   93.     See  also  Wood  v. 
Carpenter,  101  U.  S.  140. 

Champerty. — ^It  is  a  well  settled  princi- 
ple, founded  upon  public  policy,  that  ac- 
tions   growing    out    of   a   champertous 
agreement  cannot  be  maintained :   Gilbert 
V.    Bolntes,   61    HI.    556;    Cardwell  v. 
Sp^99t  1  Dana  (Ky.)  39;    Barnes  v. 
Strong,  1  Jones  £q.  (N.  C.)  100;   Vin- 
cent  V.  Ashley,  3   Head    (Tenn.)  594; 
Bayncsy,  Coyne,  10  Tenn.  343  :  Coughlin 
V.  N.   Y.  ^  H.  R.  Rd.,  71  N.  Y.  452  ; 
Crowley  v.  Vaughxin,  1 1  Bush  (Ky.)  517. 
Rives  V.   Weaver,  36  Miss.  383  ;   Gree^ 
man  v.  Cohee,  61  Ind.  206 ;  Barter  v. 
Barker,  14  Wis.  143  ;    Weekly  t.  Ball, 
IS   Ohio    175;    Webb   v.    Armstrong,  5 
Humph.    381  ;    Arden  v.    Ihtterson,    5 
Johns.  Ch.  44  ;  Duke  v.  Harper,  66  Mo. 
58 ;  Barman  v.  Brewster,  7  Bush  355 ; 
Brown  v.  Beauchamp,  5Mon.  (Ky.)  416. 
This  is  an  old  principle,  but  the  law  as 
expounded  by  the  earlier  judges  and  law 
writers  is  still  in  force.    "  There  is  noth- 
ing in  the  law  of  champerty,  as  expounded 
by  Blackstone    and    Bouvier   and    the 
American  courts  in  the  adjudicated  case, 
which  we  have  cited,  that  is  not  appli- 
cable to  our  condition.   The  race  of  inter- 
meddlers  and  busy-bodies  is  not  extinct 
*  *  *  A  man  may  have  a  doubtful  claim 
to  property  in  the  possession  of  another, 
who  would  hesitate  to  incur  the  expense 
of  testing  its  validity,  will  readily  agree 
that  one  who  will  bear  the  burden  of  the 
contest  and  take  part  of  the  recovery  for 
his  pay,  may  institute  the  suit  in  his  name. 
Such  contracts    are    champertous,    and 
should   be  so  held   on   principle  every- 
where :**  Duke  v.  Barper,  66  Mo.  60. 

And  when  the  fact  that  such  a  suit  is 
being  prosecuted  on  such  a  contract  comes 
to  the  knowledge  of  the  court,  a  number 
of  cases  hold  that  the  court  should  dismiss 
the  proceedings  :  Morrison  v.  Deaderick, 
10  Humph.  (Tenn.)  342;  Webb  r, 
Armstrong,  5  Id. 379  ;  Barker  v.  Barker, 
14  Wis.  142 ;  Sufanston  v.  Morning  Star 
Mining  Co.,  13  Fed.  Rep.  1882,  p.  215. 
But  others  hold  Uiat  the  fact  that  tlie  suit 
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is  being  prosecuted  under  a  champcrtous  as  the  plaintifTs  title  by  which  he  soaght 

contract  is  no  defence,  but  tliat  its  legality  to  enforce  his  right  was  not  affected  by 

can  be  attacked  only  in  a  proceeding  to  the  illegal  contract. 

enforce  the  contract,  see  cases  cited  in  Euobkb  McQuillih. 

opinion  of  principal  case.     In  the  prind-         St.  liOnis,  Mo. 

pal  ease  the  court  refused  to  interfere, 
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THOMAS  V.  CAULKETT. 

A  contract  between  a  physician  and  a  party  injured  by  a  railroad  company  that 
the  physician  shall  go  with  the  injured  party  to  the  counsel  and  medical  advisers  of 
the  company  and  explain  the  nature  and  extent  of  the  injuries,  and  receive  as  com- 
pensation for  so  doing  an  amount  graded  by  the  amount  awarded  by  the  company, 
is  illegal  and  Toid. 

Error  to  Allegan. 

Pope  ^  Sart,  for  plaintiff. 

TTiew  ^  Lattaj  for  defendant  and  appellant. 

Campbell,  J. — Plaintiff  sued  defendant  for  services  in  going 
with  him  from  Allegan  to  Detroit,  and  giving  his  views  about  defend- 
ant's condition,  arising  out  of  injuries  in  a  railroad  accident  upon 
the  Lake  Shore  k  Michigan  Southern  road.  There  were  some  fur- 
ther items  for  expenses  and  treatment.  The  defendant  considered 
that  he  had  a  cause  of  action  for  his  injuries,  and  had  some  corre- 
spondence with  the  company,  who  would  not  pay  him  what  he  was 
willing  to  accept.  Finally  it  was  arranged  that  he  should  go  to 
Detroit  and  confer  with  the  counsel  of'  the  company,  and,  if  neces- 
sary, be  examined.  Plaintiff  was  to  go  with  him,  and  defendant 
procured  a  pass  for  both.  Plaintiff  had  also  a  desire  to  attend  a 
medical  commencement.  The  parties  differ  in  their  statements  con- 
cerning the  terms  and  arrangements. 

Plaintiff  testified  in  substance  that,  having  ascertained  that  defend- 
ant was  willing  to  accept  $1200,  although,  as  both  testify,  he  thought 
he  ought  to  have  $1500,  or  more,  they  had  a  conference,  in  which 
it  was  understood  that  if  defendant  received  $1500,  plaintiff  should 
have  $300  ;  if  $2000,  $500 ;  and  in  similar  way  for  a  larger  sum. 
Plaintiffs  employment  was  to  lay  the  facts  before  the  company's 
counsel  and  medical  advisers.  At  Detroit,  at  plaintiff's  suggestion, 
defendant  was   examined  by  another  surgeon;  and  he  was  also 


134  THOMAS  V.  CAULKETT. 

examined  by  Dr.  McLean,  the  company's  surgeon ;  and  a  settle- 
ment was  finally  had  upon  Dr.  McLean's  report  of  the  case,  the 
amount  having  been  reached  by  a  reduction  of  defendant's  demand 
of  $2500  down  to  $1500.  Defendant  did  all  the  pecuniary  nego- 
tiating himself,  but  plaintiff  advised  him  at  different  times  what  to 
demand,  and  that  he  ought  to  have  all  that  he  asked. 

The  declaration  contained  a  special  count  and  the  common  counts. 
Such  questions  as  arose  under  the  special  count,  as  such,  were  pat 
out  of  the  case  by  its  relinquishment  on  trial.  As  the  demand  for 
compensation  was  for  money  actually  due  under  any  contract,  if 
one  existed,  it  was  recoverable  under  the  common  counts.  The  ver- 
dict of  the  jury  was  for  an  amount  which,  if  based  on  the  special 
contract,  must  have  left  out  items  additional  which  had  testimony 
to  support  them.  Nevertheless,  we  cannot  say,  as  matter  of  law,  that 
the  finding  may  not  have  been  based  on  the  special  agreement  to 
which  plaintiff  testified.    We  must  therefore  treat  it  as  in  the  case. 

Upon  the  proof  of  the  value  of  plaintifi^s  services,  apart  from  any 
special  contract,  we  do  not  see  that  the  testimony  was  improper.  It 
cannot  be  held,  as  matter  of  law,  that  the  value  of  scientific  services 
depends  on  a  man's  actual  average  daily  receipts.  If  that  were  so, 
there  could  be  no  room  for  advancement.  A  physician's  services 
may  be  worth  much  more  than  this.  A  jury  may  properly  have 
before  them  all  the  elements  which  will  aid  them  in  forming  a  judg- 
ment, and  may,  where  these  elements  are  various,  draw  their  own 
conclusions  by  comparison.  The  services  rendered  here  were  the 
description  and  medical  interpretation  of  a  serious  and  somewhat 
obscure  injury,  which,  it  seems  likely  from  the  testimony  of  the 
witnesses,  required  considerable  professional  skill  to  perceive  and 
appreciate,  and  describe  clearly.  It  appears  also  that  the  conclu- 
sions and  descriptions  of  plaintiff  corresponded  with  those  of  the 
other  gentlemen  who  acted  in  the  matter.  The  value  of  a  physi- 
cian's services  of  that  kind  could  not  very  well  be  measured  by  his 
usual  receipts  in  daily  business  to  such  an  extent  as  to  exclude 
opinions  of  competent  men  as  to  their  worth. 

The  only  really  important  question  before  us  is  whether  the 
special  contract  testified  to,  and  on  which  the  jury  may  have  acted, 
was  legally  valid.  The  testimony  of  defendant,  as  well  as  of  other 
witnesses,  fails  to  indicate  that  plaintiff  made  any  statements  which 
were  not  accurate.  But  the  contract  must  be  measured  by  its 
tendency,  and  not  merely  by  what  was  done  to  carry  it  out.     There 
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is  no  particular  reason  to  suppose  defendant  got  any  more  than  he 
should  have  got.  This,  however,  is  not  the  test.  When  we  come 
down  to  the  real  nature  of  this  alleged  contract,  it  is  one  which  con- 
templated that  plaintiff  was  to  give  his  view  of  the  facts  relating  to 
defendant's  physical  condition  and  injuries,  as  they  had  existed  and 
been  developed  under  his  observation,  and  the  medical  bearing 
of  these  facts,  and  the  extent  of  past  or  future  dangers  and  suffer- 
ings. While  it  is  probable,  from  the  medical  testimony,  that  the 
present  condition  and  future  prospects  can  be  got  at  with  consider- 
able certainty,  yet  it  is  also  possible  that  some  complications  may 
escape  detection,  and  some  appearances  may  be  ambiguous,  unless 
explained  by  previous  symptoms  or  conditions.  Beyond  this  there 
can  be  no  doubt  that  suggestions  may  often  be  made  by  one  physi- 
cian which  will  aid  others,  to  whom  they  might  not  have  occurred 
from  their  own  experience  or  observation. 

Under  these  circumstances,  it  is  at  least  possible,  if  not  probable, 
that  the  judgment  ultimately  formed  will  depend  very  much  on  the 
facts  and  opinions,  and  the  coloring  of  the  statements  furnished  by 
the  person  relied  upon  as  best  informed.  He  puts  himself  in  a 
position  where  both  parties  are  expected  to  rely  upon  him,  and  to 
act  on  what  he  says.  When,  under  such  circumstances,  he  makes 
the  disclosure  of  his  knowledge  and  opinions  the  subject  of  a  con- 
tract, whereby  his  compensation  is  to  depend  on  the  amount  obtained 
by  his  employer  by  reason  of  the  disclosure,  it  is  plain  that  he  puts 
himself  in  a  position  where  it  is  his  interest  to  exaggerate.  If  he 
were  to  explain  to  chose  whom  he  is  to  influence  that  he  is  acting 
under  such  an  employment,  and  as  a  solicitor,  then  there  would  be 
nothing  to  put  him  on  a  different  footing  than  other  known  agents. 
But  no  such  explanation  was  contemplated,  and  none  given.  And, 
however  honest  a  man's  actual  intentions  may  be,  and  however 
truthful  he  may  be,  there  is  a  direct  temptation  to  misrepresent, 
and  a  direct  danger  that  the  misrepresentation  will  operate  injuri- 
ously to  the  parties  dealt  with.  Such  secret  agreements  by  persons 
putting  themselves  in  positions  of  confidence  come  within  recognised 
prohibitory  rules  as  tending  to  defraud.  In  such  cases  we  cannot 
expect  to  find  precisely  analogous  precedents,  but  the  principle  is 
familiar  and  of  long  standing.  It  belongs  with  the  class  of  combin- 
ations to  raise  prices  by  biddings  at  auction,  or  other  devices  where- 
by the  illegality  is  not  worked  out  merely  by  success,  but  inheres 
in  the  transaction  itself,  and  with  those  contracts  where  success  is 
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dependent  on  personal  influence  and  persuasion,  having  the  appear- 
ance of  disinterestedness.  Upon  this  point  the  court  we  think 
erred  in  not  so  charging  the  jury  ;  and  therefore  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 

CooLBY,  C.  J.,  and  Champlin,  J.,  concurred. 


We  do  not  remember  ever  before  to 
have  seen  a  case  touching  apon  the  qnes- 
tion  involved  in  the  principal  case.  But 
although  it  may  be  new  in  this  instance, 
the  reasoning  upon  which  the  conclusion 
arrived  at  is  based,  is  so  sensible  and 
clear  that  there  would  seem  to  be  no 
room  for  doubting  its  correctness. 

In  the  language  of  Lord  Chief  Justice 
WiLMOT,  iiv  the  leading  case  of  Collins 
v.  Blcmttm^  2  Wilson  341  ;  8.  c.  I 
Smith's  Lead.  Cas.  ♦489,  **  This  is  a 
contract  to  tempt  a  man  to  transgress 
the  law,  to  do  that  which  is  injurious  to 
the  community ;"  and,  although  no  actual 
wrong  may  have  been  done,  as  was  well 
observed  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court,  ''the 
contract  must  be  measured  by  its  ten- 
dency, and  not  merely  by  what  was  done 
to  carry  it  out.''  See  Bliss  v.  McUteson^ 
52  Barb.  335,  348. 

The  American  editors  of  Smith's 
Leading  Cases,  in  their  note  to  Collins 
v.  Blantern^  above  cited,  have  well  ex- 
pressed the  rule  that  should  govern  cases 
of  this  sort :  "It  should,  moreover,  be 
remembered  that  there  are  contracts 
which  the  law  will  not  permit  to  be 
made,  and  acts  which  it  views  with  dis- 
approbation, not  because  they  are  neces- 
sarily wrongful,  but  because  they  are 
attended  with  temptation  to  fraud  or 
misconduct,  which  human  nature  is  not 
strong  enough  to  resist,  and  should,  con- 
sequently, be  taught  to  avoid  :  Fuller  v. 
Dame,  18  Pick.  472  ;  1  Lead.  Cas.  in 
Eq.  (3d  Am.  ed.)  211.  An  agent  is 
not  allowed  to  buy  what  he  has  been  em- 
ployed to  sell ;  an  administrator  to  traf- 
fic with  the  money  of  the  estate ;  or  any 
one  acting  in  a  fiduciary  capacity  to 
enter   into  an  agreement  by  which  he 


may  be  led  to  make  a  profit  at  the  ex- 
pense of  his  trust.  The  particular 
transaction  may  be  entirely  free  from 
blame,  but  it  will  not  on  that  account  be 
less  liable  to  be^t  aside  as  constructively 
marked  with  fraud." 

We  cannot  do  better  in  this  connection 
than  quote  from   the  opinion  of  Chief 
Justice  Shaw,  in  the  case  of  f\tlUr  v. 
Dane,    18  Pick.  472 :  *'  The  law  goes 
further  than  merely  to  annul  contracts, 
where  the  obvious  and  avowed  purpoM 
is  to  do  or  cause  the  doing  of  unlawful 
acts ;    it  avoids  contracts  and  promises 
made  with  a  view  [and  he  might  weU 
have  added  where  the  natural  tendency 
of  the  contract  is]  to  place  one  under 
wrong  influences,  those  which  offer  him 
a  temptation  to  do  that  which  may  in- 
juriously affect  the  rights  and  interests 
of  third  persons.   A  person  having  pro- 
perty, and  being  of  sound  mind,  may 
make  a  will  in  favor  of  whom  he  pleases. 
A  common  friend   may  lawfully  repre- 
sent to  him  the  expediency  and  fitness 
of  making  a  bequest  in  favor  of  a  par- 
ticular individual,  and  may  repeat  that 
representation  both  in  conversation  and 
in  writing.     Writing  letters  at  the  re- 
quest of  another  and  for  his  benefit  would, 
under  ordinary  circumstances,  be  a  pro- 
per consideration  for  a  promise  of  com- 
pensation.     But    to    promise    to    pay 
another  for  soliciting  a  will  in  his  favor 
would  be  void  :  Debenham  v.  Ox,  1  Ves. 
Sen.  276.    A  man  might  entertain  a 
very  sincere  opinion  that  a  marriage  be- 
tween a  gentleman  of  his  acquaintance 
and  a  lady  of  considerable  fortune  would 
be  highly  beneficial  and  contribute  to  the 
happiness  of  both  parties,  and  he  might 
lawfully  propose  this  to  one   or  both. 
But  any  promise  of  reward  made  to  him 


ABSTBACT8  OF  BECENT  DECISIONS. 


137 


to  indaoe  him  to  do  thiS|  or  «dj  prorDue 
made  aftcnrards  in  consideration  of  such 
lerrice  would  be  void.  This  is  founded 
upon  the  general  consideration  of  fitness 
and  expediencj.  Such  advice  and  soli- 
citation, in  whatever  form  the  a<rcnc7 
maj  be  executed,  arc  understood  to  be 
disinterested,  and  to  flow  from  a  single 
regard  to  the  interests  of  the  parties. 
They  are  lawful  only  so  far  as  they  are 
free  and  disinterested.  If  such  advice 
and  solicitation,  thus  understood  to  be 
pure  and  disinterested,  may  be  justly 
offered  from  mercenary  motives,  they 
woald  produce  all  the  consequences  of 
absolute  misrepresentation  and  falsehood. 
It  is  understood  to  be  the  offer  of  disin- 
terested good  offices,  and  the  measure 
proposed  to  be  recommended  by  tlie  un- 
biased  judgment  of  tlie  person  offering 
it ;  whereas,  it  is,  in  fact,  an  offer  flow- 
ing from  unavowed  motives  of  pecuniary 
interest,  and  the  recommendation  is  the 
result  of  a  judgment  biased  by  a  hope  of 
a  large  reward.  If  rewards  might  be 
taken  in  consideration  of  the  exertion  of 
direct  or  indirect  influence,  eitlier  by  the 
person  acting  under  it  or  by  others  who 
should  be  influenced  and  moved  by  him, 
it  would  destroy  all  confidence  ;  it  would 
lead  to  false  and  unfair  representations 


and  dealings,  and  bo  productive  of  iuA- 
nite  mischief." 

The  cases  which  illustrate  the  general 
principles  so  well  stated  are  numerous. 
Only  a  few  will  be  cited.  An  agree- 
ment by  which  one  promises  to  nso  his 
influence  with  the  directors  of  a  railroad 
company  to  secure  for  another  a  lucrative 
building  contract,  is  injurious  in  its  ten- 
dency and  not  enforceable  by  action : 
Davison  v.  Seymour,  I  Bosw.  88.  See, 
also.  Bliss  v.  Matteson,  52  Barb.  335. 

In  like  manner  a  contract  by  a 
stockholder  in  a  railroad  company  for  a 
pecuniary  consideration  to  procure  the 
building  of  the  terminus  or  depot,  upon 
or  opposite  the  land  of  the  defendant,  is 
illegal  and  void  on  account  of  its  ten- 
dency to  bias  the  judgment  of  the  directors 
in  a  matter  where  tliey  should  consult 
solely  the  welfare  of  the  company,  and 
the  convenience  of  the  public  :  Fuller  v. 
Dame,  18  Pick.  472 ;  Hdladay  v.  Pat- 
tersorij  5  Oreg.  177. 

A  large  number  of  cases  illustrating 
the  general  principle  of  the  principal  case, 
but  too  numerous  to  be  here  cited,  will 
be  found  in  the  note  to  Collins  v.  Blan- 
tern,  1  Smith's  Lead.  Cas.  (8th  Am. 
ed.)  741  el  seq. 


M.    D.   EWELL. 
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supreme  court  of  the  united  states.^ 

supreme  court  of  georgia.' 

supreme  court  of  illinois.' 

supreme  judicial  court  of  maine.* 

court  of  errors  and  appeals  of  new  jersey.^ 

Accord. 
Note  of  Third  Per$onfor  less  Sum. — If  a  debtor  gives  and  the  cred- 


^  Prepared  expressly  for  the  American  Law  Register,  from  the  ori(;inal  opinions 
filed  daring  Oct.  Term,  1885.     The  cases  will  probably  appear  in  115  U.  S.  Rep. 
'  From  J.  H.  Lumpkin,  Esq.,  Reporter  ;  to  appear  in  73  or  74  Ga.  Rep. 

*  From  Hon.  N.  L.  Freeman  ;  to  appear  in  114  111.  Rep. 

*  From  J.  W.  Spaulding,  Esq.,  Reporter ;  to  appear  in  77  Me.  Rep. 

*  From  John  H.  Stewart,  Esq.,  Reporter  ;  to  appear  in  40  N.  J.  Eq.  Rep. 
Vol.  XXXIV.— 18 
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itor  receives,  in  full  satisfaction  of  the  debt,  a  note  endorsed  by  a  tbird 
person  for  a  less  sum  than  the  amount  of  th^  debt,  it  is  a  good  accord 
and  satisfaction  to  bar  a  subsequent  suit  -by  the  creditor  to  recover  the 
balance  of  the  debt :    Vamey  v.  Conery^  11  Me. 

Admiralty. 

Charter-Party — Penalty — Liquidated  Damages, — The  claase  in  a 
charter-party  by  which  the  parties  mutually  bind  themselves,  the 
ship  and  freight,  and  the  merchandise  to  be  laden  on  board,  "  in  the 
penal  sum  of  estimated  amount  of  freight,"  to  the  performance  of  all 
and  every  of  their  agreements,  is  not  a  stipulation  for  liquidated  dam- 
ages, but  a  penalty  to  secure  the  payment  of  the  amount  of  damage  that 
either  party  may  actually  suffer  from  any  breach  of  the  contract ;  and 
is  to  be  so  treated  in  a  court  of  admiralty  of  the  United  States,  what- 
ever may  be  the  rule  in  the  courts  of  the  particular  state  in  which  the 
contract  is  made  and  the  court  of  admiralty  sits :  WoJtts  v.  Canwn^ 
S.  C.  U.  S.,  Oct.  Term  1885. 

Agent.     See  BilU  and  Notes  ;  Insurance. 

Assignment. 

CJiose  in  Action — Oral  Assignment, — To  make  an  oral  assignment  of 
a  debt  due  on  account  valid,  as  against  creditors,  or  between  parties 
even,  there  must  be  a  valuable  consideration  therefor,  and  at  least  a 
symbolical  or  constructive  delivery ;  although  the  delivery  may  be  evi- 
denced by  a  less  significant  act  than  is  required  for  the  assignment  of  a 
chose  in  action,  which  is  capable  of  manual  delivery  like  an  execution, 
note  or  bond  :    White  v.  Kilgore,  77  Me. 

Attachment.    See  JEaaemption. 

Bank.     See  Corporation, 

Bills  and  Notes. 

Consideration —  Wagering  Contract — Futures — Brokers — Bona  fide 
Purchaser. — Contracts  for  the  purchase  and  sale  of  cotton  "  futures" 
are  illegal,  and  all  evidences  of  debt  executed  on  such  consideration  are 
void,  even  in  the  hands  of  a  bona  fide  purchaser  before  due  and  without 
notice  :  National  Bank  of  Augusta  v.  Cunningham^  73  or  74  Ga. 

The  payers  of  the  note  in  question,  being  connected,  in  bringing  about 
the  transaction  and  carrying  the  same  through,  were  particeps  criminis, 
so,  that  their  contract,  growing  out  of  an  illegal  transaction,  was  void :  Id. 

They  could  not  recover  for  services  rendered  or  losses  incurred  in 
forwarding  the  transaction  :  Id. 

Constitutional  Law.     See  Limitations,  Statute  of;  Municipal  Cor- 
porations. 

Power  of  Slate  over  Contracts  of  City  with  Gcu  Company. — A  grant 
by  the  legislature  of  Louisiana,  to  a  corporation,  of  the  exclusive  privi- 
lege, for  a  certain  period,  of  manufacturing  and  distributing  gas  in  the 
city  of  New  Orleans,  by  means  of  pipes,  mains  and  conduits,  to  such 
persona  as  might  choose  to  contract  for  the  same,  upon  certain  condi* 
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tioDS,  is  a  contract  within  the  scope  of  the  authority  conferred  by  the 
constitution  of  the  state  and  is  binding  upon  the  parties.  While,  in  the 
exercise  of  its  police  power,  the  state  may  establish  and  enforce  such 
regulations,  not  inconsistent  with  the  essential  rights  granted  in  such  a 
charter,  as  may  be  necessary  for  the  protection  of  the  public,  yet  she 
cannot,  either  by  her  organic  law  or  legislative  enactment,  impair  the 
obligation  of  the  contract:  New  Orleans  Gas  Oo,  v.  Louisiana  Light 
Co.,  S.  C.  U.  8.,  Oct.  Term  1885. 

Contract. 

Right  to  Rescind — Custom — Evidence, — Where  a  purchaser  of  a  lot 
of  corn,  to  be  delivered  to  him  at  a  future  time,  agrees,  as  a  part  of  the 
contract  of  sale,  to  make  such  advances  from  time  to  time  as  the  seller 
may  require,  if  the  purchaser  refuses  to  make  an  advance  when  de- 
manded, except  upon  condition  that  the  vendor  shall  give  his  note  for 
the  amount,  the  seller  may  rescind  the  contract,  and  refuse  to  deliver 
the  corn  :  Gilbert  v.  McGinnis,  114  111. 

Where  a  commercial  contract  is  in  any  respect  ambiguous,  a  particu- 
lar custom  or  usage  of  trade  known  to  the  parties,  or  which,  under  the 
circumstances,  they  are  presumed  to  know,  or  any  previous  course  of 
dealing  between  them  that  will  have  a  tendency  to  disclose  the  real 
intention  of  the  parties,  and  to  aid  the  court  in  arriving  at  the  true  con- 
struction, is  admissible  in  evidence :  Id. 

Evidence  of  a  particular  custom  or  usage  of  trade  is  also  admissible, 
for  the  purpose  of  engrafting,  as  it  were,  new  terms  into  a  contract,  sub- 
ject, however,  to  the  qualification  that  such  terms  are  not  expressly  or 
impliedly  excluded  by  the  express  agreement.  To  have  this  effect  the 
custom  or  usage  must  be  reasonable,  and  not  in  conflict  with  any  general 
rule  of  law  :  Id, 

But  it  is  not  admissible  to  prove  a  custom  or  usage  the  effect  of  which 
will  be  to  add  to  an  express  agreement  a  condition  or  limitation  which  is 
repugnant  to  or  inconsistent  with  the  agreement  itself.  Such  evidence 
is  never  admitted  to  vary  or  contradict,  either  expressly  or  by  implica- 
tion, the  terms  of  an  agreement,  written  or  verbal:  Id, 

In  February  a  person  agreed  to  sell  to  another  a  quantity  of  corn  at  a 
stipulated  price  per  bushel,  to  be  delivered  in  the  months  of  August  and 
September  following,  and  the  purchaser,  as  a  part  of  the  same  agreement, 
promised  to  make  advances  on  the  contract  to  the  seller  of  what  money, 
he  might,  from  time  to  time,  require.  It  was  held,  in  a  suit  upon  the 
contract  brought  by  the  purchaser  for  non-delivery  of  the  corn,  that  evi- 
dence that  a  custom  or  usage  prevailed  requiring  the  vendor  to  give  to 
the  vendee  his  note  upon  receiving  any  such  advances,  was  not  admissi- 
ble in  behalf  of  the  plaintiff,  as  it  was  inconsistent  with  the  express 
contract:  Id. 

Physician  Practising  without  License — Right  to  Recover  for  Services. — 
The  fact  that  a  physician  failed  for  a  short  time  after  December  1st 
1881,  to  register  under  section  1409  et  seq,  of  the  code,  is  not  suffi- 
cient to  defeat  his  right  to  recover  for  professional  services  rendered 
after  that  date  and  before  his  registry,  where  it  appeared  that  he  was  a 
regular  practising  physician,  that  he  applied  to  re  »  ••^'»*****^y  rfnoUia 
could  not  do  so  because  the  clerk  had  failed  to  proT^' 
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he  did  register  early  id  January  thereafter  bb  soon  as  he  could  do  so : 
FarrUh  v.  Foss,  73  or  74  Ga. 

The  case  is  distinguishable  from  stringent  rules  laid  down  in  cases  of 
sales  of  liquor  and  guano  contrary  to  law  :  Id, 

The  services  of  physicians  are  necessary  and  called  for  upon  pressing 
emergencies,  and  if  this  physician  had  applied  for  a  mandamus  against 
the  clerk,  hi^  patients  would  have  been  compelled  to  wait,  and  he  could 
not  have  obtained  a  registry  sooner  than  he  did  actually  register  :  Jd, 

Railroad — Control  of  hy  Oumership  of  Stock. — The  Missouri  Pacific 
Rd.  Go.  contracted  with  the  Pullman  Car  Co.  that  the  latter  should 
have  the  exclusive  right  for  a  term  of  years  to  furnish  sleeping  cars  on 
all  passenger  trains  of  the  railway  company,  and  **  over  its  entire  line  of 
railway,  and  on  all  roads  which  it  controls,  or  may  hereafter  control, 
by  ownership,  lease,  or  otherwise."  The  railroad  company  afterwards 
consolidated  with  other  roads,  forming  a  new  corporation  under  the  name 
of  Missouri  Pacific  Rd.  Co.  Subsequently,  the  new  company  acquired 
a  large  majority  of  the  stock  of  the  St.  Louis,  &c.,  Rd.  Co.,  and  the 
two  roads  were  operated  under  one  management,  though  each  road  kept 
up  its  own  corporate  organization.  Held,  that  the  railroad  of  the  St. 
Louis,  &c.,  Rd.  Co.  is  not  controlled  by  the  present  Missouri  Pacific 
Rd.  Co.  in  such  a  way  as  to  require  that  company  to  use  Pullman  cars 
over  that  road,  even  if  the  contract  were  binding  on  the  new  company, 
precisely  as  if  the  old  company  were  still  in  existence,  and  standing 
in  the  place  of  the  new.  Though  the  Missouri  Pacific  Rd.  Co.,  by 
owning  a  majority  of  stock  of  the  St.  Louis,  &c.,  Rd.  Co.,  may  have 
all  the  advantages  of  a  control  of  the  road,  yet  that  is  not  in  law  the 
control  itself  Practically,  it  may  control  the  company,  but  the  company 
alone  controls  its  road :  Pullman  Car  Co.  v.  Missouri  Pac,  Rd,  Co,^ 
S.  C.  U.  S.,  Oct.  Term  1885. 

CORPOBATION. 

Receiver  toJien  Appointed — Facts  Necessary  to  he  SJiovm. — Allegations 
in  a  bill  that  the  company  is  insolvent  and  has  suspended  its  business 
for  want  of  funds  to  carry  on  the  same,  are  not  sufi&cient  in  a  bill  to  have 
a  corporation  declared  insolvent  and  a  receiver  appointed.  The  facts 
and  circumstances  must  be  set  out  from  which  the  insolvency  of  the 
corporation  shall  appear :  The  Newfoundland  Railway  Construction  Co. 
V.  Schack,  40  N.  J.  Eq. 

Section  84  of  the  corporation  act  (Rev.  p.  182)  authorizes  the  disso- 
lution of  a  corporation  before  the  time  limited  in  the  certificate  of  incor- 
poration in  its  charter,  by  the  resolution  of  the  majority  of  the  whole  board 
of  directors,  at  a  meeting  called  for  that  purpose,  on  three  days'  notice 
to  each  director,  and  the  consent  of  two-thirds  in  interest  of  all  its  stock- 
holders, at  a  meeting  of  the  stockholders  convened  upon  notice,  such 
consent  being  expressed  in  meeting,  and  being  duly  attested  by  its  secre- 
tary and  filed  in  the  o£Bce  of  the  secretary  of  state.  The  57th  section 
makes  the  directors  of  the  corporation  at  the  time  of  its  dissolution  its 
trustees  to  close  up  its  business,  pay  its  debts,  and  divide  the  surplus 
rp»*xn;niinr|.  npiong  the  stockholders.  The  16th  section  authorizes  the 
y  .  ,**^^  dissolution  of  a  corporation,  either  to  continue  the 

persons  as  mig      c^^^  ^  appoint  a  receiver  for  the  corporation.     Ueld, 
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that  tbe  power  of  the  chancellor  to  ioterpose  and  take  from  the  directors 
the  power  to  close  ap  the  basiness  of  the  corporation  and  to  put  its 
affairs  in  the  hands  of  a  receiver,  is  a  discretionary  power  to  be  oxer- 
cLsed  only  on  good  cause  shown,  upon  circumstances  disclosed  by  the 
proofs  which  show  the  need  of  the  interference  of  the  court  for  the  pro- 
tection of  creditors  or  stockholders  from  breaches  of  trust  by  the 
directors  in  the  performance  of  their  duties  :  Id, 

Directors — Liability  for  Mismanagement — Statute  of  Limitations. — 
The  managers  of  a  savings  bank  stand  in  the  relationship  of  trustees  to 
the  depositors,  so  that  the  statute  of  limitations  will  not  be  a  bar  against 
a  charge  of  mismanagement  on  their  part,  which  had  occurred  more  than 
six  years  before  the  filing  of  the  bill :  Williams  v.  McKay ^  40  N.  J. 
Eq. 

Although  such  managers  are  unpaid,  they  are  to  be  held  liable  for  the 
want  of  ordinary  care  and  diligence  in  the  management  of  the  affairs  of 
the  institution  :   Id.  , 

When  the  bill  shows  a  long  and  systematic  violation  of  the  directions 
of  the  charter  by  the  president  and  committee-men,  it  is  a  prima  facie 
presumption  that  such  course  of  misconduct  was  known  to  the  mana- 
gers, and  the  latter  cannot  demur  to  the  bill  on  the  ground  that  such 
misconduct  is  not  traced  to  them  :  Id. 

Covenant. 

Private  Road — Encroachment — Injunction — Statute  of  Limitations. 
— In  1859  L.  conveyed  a  tract  of  land  to  S.,  by  a  deed  containing  a 
covenant  that  L.,  his  heirs  and  assigns,  would  thereafter  keep  open  a 
private  road,  two  rods  wide,  from  the  public  road  to  the  rear  of  the  lands 
conveyed,  and  directly  south  thereof.  L.  then  also  owned  the  land 
southward.  S.'s  land  now  belongs  to  complainant,  and  L.'s  to  defendant, 
their  respective  conveyances  containing  the  covenant ;  heid^  that  com- 
plainant could  enjoin  defendant  from  encroaching  on  the  private  road 
by  erecting  piazzas,  fences,  &o.,  and  that  he  was  not  estopped  by  knowl- 
edge of  defendant's  intention  to  build  the  structures  and  of  their  sub- 
sequent erection,  and  offered  no  resistance ;  and  that  the  statute  of 
limitations  was  no  defence ;   Gatotry  v.  Leland,  40  N.  J.  Eq. 

Criminal  Law. 

Evidence  of  Distinct  Acts — Election. — Where  several  witnesses  tes- 
tified to  distinct  beatings  given  the  wife  by  the  husband,  at  no  great 
intervals  apart,  but  all  within  two  years  before  the  indictment  was  found, 
DO  two  of  the  witnesses  testifying  to  the  same  cruel  treatment,  it  was 
error  for  the  court  to  compel  the  state  to  elect  one  of  these  transactions 
00  which  it  would  rely,  and  when  the  election  was  made,  rule  out  all  the 
evidence  in  relation  to  the  others  :   Member  v.  The  State^  73  or  74  Ga. 

Insanity — Burden  of  Proof — A  request  to  charge  that  the  prisoner's 
sanity  must  be  shown  by  the  same  amount  of  proof  that  is  required  to 
establish  guilt  in  all  other  cases,  that  is  to  the  exclusion  of  all  reason- 
able doubt,  was  properly  refused  :  Danforth  v.  StaJte^  73  or  74  Geo. 

The  rule  is  that,  in  criminal  as  well  as  in  civil  cases,  insanity  should 
be  established  by  a  preponderance  of  testimony  :  Id. 
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Reasonable  Doubt, — The  law  does  not  require  that  the  jury  shall 
believe  that  every  fact  in  a  criminal  case  has  been  proved  beyond  a  rea- 
sonable doubt,  before  they  can  find  the  accused  guilty.  The  reasonable 
doubt  the  jury  is  permitted  to  entertain  must  be  as  to  the  guilt  of  the 
accused  on  the  whole  evidence,  and  not  as  to  any  particular  fact  in  the 
case  :  Davis  v.  The  People^  114  111. 

Damages. 

Bond — Penal  Sum — Liguidateil  Damages — Barber-shop. — Where  a 
bond  in  the  usual  form  was  given  in  the  sum  of  five  hundred  dollars, 
conditioned  that  the  obligor  should  never  open  and  keep  a  barber-shop 
within  a  certain  town,  the  sum  named  will  be  regarded  as  a  penalty  and 
not  as  liquidated  damages :  BurriU  v.  Daggett^  77  Me. 

In  snch  cases,  the  intention  of  the  parties  is  to  govern,  and  for  that 
purpose  it  is  necessary,  1.  To  look  at  the  whole  instrument ;  2.  Its  sub- 
ject-matter ;  3.  The  ease  or  difficulty  in  measuring  the  breach  in  dam- 
ages^ 4.  The  magnitude  of  the  stipulated  sum,  not  only  as  compared 
with  the  value  of  the  subject  of  the  contract,  but  in  proportion  to  the 
probable  consequences  of  the  breach  :  Id, 

Debtor  and  Creditor. 

Fraudulent  Conveyance — Secret  TVust/or  Grantor — Subsequent  Cred- 
itors.— A  person  being  in  debt,  conveyed  his  real  and  personal  property 
to  his  son,  under  an  agreement  made  for  the  purpose  on  the  part  of 
both,  to  defeat,  hinder  and  delay  a  creditor  in  the  collection  of  his  debt, 
no  consideration  being  paid  therefor,  and  with  a  secret  understanding  that 
the  son  should  hold  the  property  for  the  use  and  benefit  of  the  father, 
and  reconvey  it  to  him  when  requested ;  and  if  the  father  did  not  require 
a  reconveyance,  the  son  to  take  care  of  him  and  provide  him  with  neces- 
saries during  his  life,  and  have  the  property  at  his  death.  It  was  held^ 
the  sale  and  conveyance  were  fraudulent  and  void  as  to  creditors  of  the 
father:   Gordon  v.  Reynolds,  114  111. 

Even  where  the  grantee  pays  a  valuable  consideration,  if  a  pari  of  the 
consideration  is  an  undertaking  and  promise  by  the  grantee  to  support 
and  take  care  of  the  grantor,  such  an  agreement  renders  the  transfer 
void  as  to  then  existing  creditors  of  the  grantor :  Id, 

If  the  fraudulent  grantor  reserves  no  future  use  or  benefit  in  the  pro- 
perty, then  the  transfer  can  be  attacked  only  by  pre-existing  creditors ; 
but  where  the  conveyance  is  merely  colorable,  and  a  secret  trust  exists 
for  the  benefit  of  the  grantor,  then  the  sale  is  void,  both  as  to  precedent 
and  subsequent  creditors :  Id, 

Purchase  by  Insolvent  —Fraud — Bill  in  Equity — Parties, — Where  one 
purchases  goods,  being  insolvent  and  not  intending  to  pay  for  them,  and 
conceals  his  insolvency  and  his  intention  not  to  pay,  he  is  guilty  of  a 
fraud  which  entitles  the  vendor,  if  no  innocent  third  party  has  acquired 
an  interest  in  them,  to  disaffirm  the  contract  and  recover  the  goods: 
Johnson  V.  0' DonneU,  73  or  74  Ga. 

The  bill  shows  that  the  plaintiff's  goods  were  purchased  by  O'Donnell 
&  B.,  and  have  been  fraudulently  transferred  to  other  defendants  in  the 
bill.  The  subject-matter  is  the  goods  of  plaintiffs,  and  to  avoid  a  mul- 
tiplicity of  suits,  a  court  of  equity  would  have  jurisdiction,  there  being 
no  objection  of  multifariousness  or  misjoinder  of  defendants :  Id, 
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Deoedentb'  Estates. 

Sale  for  Payment  of  Debts — Power  of  Court — Adverse  Title, — In  a 
proceeding  by  an  administrator  for  leave  to  sell  land  to  pay  debts,  the 
court,  exercising  but  a  mere  statutory  authority,  has  no  jurisdiction  to 
settle  and  determine  conflicting  titles  to  the  land,  or  to  remove  clouds 
upon  title.  If  the  paramount  owner  of  the  land  is  made  a  defendant, 
it  would  doubtless  be  his  duty  to  assert  his  rights  to  the  same  in  his 
answer  ;  not  for  the  purpose  of  forming  an  issue  to  be  tried  in  that  pro- 
ceeding, but  for  the  purpose  of  giving  notice  of  his  rights,  and  thus 
prevent  an  estoppel  in  pais:  Harding  v.  LeMoyne^  114  111. 

As  a  necessary  incident  to  the  power  to  make  the  sale,  the  court  must 
also  determine  whatever  questions  may  arise  in  respect  to  the  payment 
of  the  purchase-money  or  the  sufficiency  of  the  conveyance,  and,  in 
short,  all  questions  relating  to  the  sale.  In  respect  to  the  land,  the  court 
can  find  only  the  fact  that  the  deceased  had  title  or  a  claim  to  the  same, 
and  the  sale  will  be  sul^ect  to  all  adverse  independent  claims  of  title : 
Id 

The  court,  whether  the  circuit  or  county  court,  under  whose  decree 
an  administrator  sells  land  to  pay  debts,  has  no  right  or  authority  of  law 
to  enter  an  order  requiring  the  delivery  of  possession  to  the  purchaser 
by  parties  claiming  an  independent  title  thereto.  The  purchaser  must 
establish  his  right  to  the  possession  by  an  action  in  a  court  of  law  where 
legal  titles  are  cognisable :  Id-, 

Deed.    See  Covenant, 

Escrow — Effect  of  Delivery  to  the  Ghrantee, — There  cannot  be  a  de- 
livery of  a  deed  to  the  grantee  in  escrow.  Such  delivery  makes  the  deed 
an  absolute  one  to  the  grantee  :  Stevenson  v.  OrapneHj  114  111. 

MUl^am. — A  deed,  wherein  the  grantor  gives,  grants,  bargains,  sells 
and  conveys  unto  the  grantee,  his  heirs  and  assigns  forever,  the  right 
of  having,  building  and  maintaining,  and  repairing,  and  keeping  in 
repair  a  dam  on  certain  premises,  with  the  right  to  so  much  of  the 
premises  as  may  be  necessary  on  which  to  build  and  maintain  the  dam 
with  its  wings,  conveys  a  fee  in  the  land  upon  which  the  dam  stands  : 
Inhabitants  of  Monmouth  v.  Plimpton^  77  Me. 

Domicile. 

Residence — Minor-^ Pauper — Settlement, — That  a  minor  daughter 
should  depart  from  home  for  temporary  employment,  leaving  such  arti- 
cles of  clothing  and  bedding  as  she  did  not  require  for  use,  even  though 
she  receive  the  wages  for  her  labor  for  her  own  use,  is  not  so  uncommon 
an  occurrence  as  to  authorize  an  inference  of  such  a  change  in  the 
parental  and  filial  ties  as  to  constitute  emancipation :  Inhabitants  of 
Searstnont  v.  Inhabitants  of  Thorndike^  77  Me. 

When  the  home  of  a  person  is  once  established  in  a  town  it  requires 
less  proof  to  show  contiouance  there  than  would  be  necessary  to  show 
both  the  establishment  and  continuance.  Bodily  presence  at  all  times 
is  not  necessary  to  show  continuance.  The  departure  for  a  purpose  in 
its  nature  temporary,  leaving  behind  articles  not  required  for  immediate 
use,  eipre-ssing  an  intention  to  return,  and  returning  to  visit,  and  to 
repair  wardrobe,  and  on  account  of  sickness,  are  sufficient  evidence  of 
the  continuance :  Id, 
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Dower. 

Division  of  Land  hy  Partition — Separate  Suits. — Where  land  in  which 
a  widow  is  entitled  to  dower  has  been  divided,  by  partition,  between 
several  different  parties,  she  may  properly  bring  a  separate  suit  against 
the  owner  of  each  portion.  She  may  perhnps  proceed  against  all  in  one 
suit,  but  she  is  not  compelled  to  do  so :  Cubum  y.  Herrin^tan,  114  ill. 

Ejectment. 

Ownership  in  Second  Story  of  Building. — Certain  persons  were  per- 
mitted to  build  a  public  hall  as  a  second  story  of  a  new  school-house, 
and  an  agent,  authorized  by  the  district,  leased  that  second  story  to  the 
builders  of  it,  with  necessary  easements  of  ingress  and  egress,  and  with 
equitable  provisions  as  to  the  use,  repair  of  the  building,  &c.,  *'  so  long 
as  the  building  shall  stand."  The  building  in  its  several  parts  was 
occupied  in  accordance  with  the  agreement  for  nearly  thirty  years,  when 
the  district  voted  **'  to  sell  the  school-house  and  lot  under"  the  hall,  and 
by  deed  their  agent  conveyed  all  their  interest  in  the  lot  and  building 
thereon.  In  a  real  action  by  the  grantee  against  the  occupants  of  the 
hall,  IJeld^  1.  That  the  title  to  the  hall  was  never  in  the  district,  it 
accrued  to  the  builders  before  the  execution  of  the  instrument,  called  a 
lease,  by  virtue  of  their  having  built  it  under  a  license  from  the  district, 
and  the  purpose  of  the  paper  was  to  regulate  the  use  and  manner  of 
using  the  hall.  2.  That  these  regulations  applying  to  the  use,  were  not 
conditions  of  a  grant,  for  there  was  no  grant,  hence  the  remedy  for  a 
breach  would  not  be  a  forfeiture.  3.  That  there  could  be  no  forfeiture 
without  an  entry,  and  the  deed  from  the  district  conveyed  no  such  right, 
nor  had  the  district  made  any  such  entry.  4.  That  the  vote  to  sell  did 
not  authorize  a  conveyance  of  the  hall,  and  the  deed  could  go  no  further 
than  the  authority.  5.  That  the  defendants,  having  disclaimed  all  but 
the  hall  with  its  easements,  and  being  in  possession  of  that,  have  a  color 
of  title,  and  the  plaintiff  had  failed  to  show  a  better  one :  Peaks  T. 
Blethen,  77  Me. 

Equity.     See  Debtor  and  Creditor ;  Decedent* s  Estates  ;  Insurance ; 

Partition. 

Parties — Ti'ustee  and  Cestui  que  Trust — Receiver. — A  receiver  filed  a 
bill  in  his  own  name  to  foreclose  a  mortgage  made  to  A.  in  trust  for  B. 
To  establish  his  right  to  foreclose,  the  bill  relied  on  a  decree  of  the  court 
of  chancery  appointing  him  receiver.  It  not  appearing  by  the  recitals 
of  the  bill  that  the  decree  transferred  to  the  receiver  the  legal  title  which 
A.,  as  trustee,  had  in  the  mortgage:  Held,  that  A.  was  a  necessary 
party  to  the  bill :   Tyson  v.  Applegate,  40  N.  J.  Eq. 

Further  recitals  in  the  bill  justiGed  the  conclusion  that  the  decree 
divested  B.  of  her  interest  in  the  mortgage,  and  vested  that  interest  in 
three  persons  named  in  the  bill.  Held^  that  B.  was  not  a  necessary 
party,  but  that  the  three  persons  in  whom  her  interest  was  vested  were 
necessary  parties  to  the  bill :  Jd, 

The  rule  that  to  a  bill  to  foreclose  a  mortgage  made  to  a  trustee  in 
trust,  the  cestui  que  trusty  as  well  as  the  trustee,  shall  be  made  a  party, 
is  to  be  observed  when  the  cestuis  que  trustent  are  known,  and  are  not  so 
numerous  as  to  make  it  impossible  or  highly  inconvenient  to  include 
them  as  parties  :  Id. 
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Specific  Performance — C&ntractfor  Sale  (j\f  Lands — Tender — Parol 
Evidence. — It  is  not  essential  to  the  eoi'orceweut  of  a  contract  for  the 
sale  of  lands  that  it  should  he  signed  hj  the  complainant,  as  well  as  by 
tbe  defendant:   Oarskaddon  v.  Kennedy ^  40  N.  J.  Kq. 

A  contract  induced  by  fraudulent  representations  would  not  be 
enforced  in  equity,  even  though  it  appeared  that  the  parties  did  not 
intend  to  make  the  representations  a  part  of  the  contract :  Id, 

If  a  party  refuse  a  tender  of  the  purchase-money  for  land  sold,  on 
tbe  express  ground  that  he  is  not  bound  to  make  any  conveyance,  he 
cannot,  afterwards,  object  to  the  propriety  of  the  tender,  on  the  ground 
that  the  description  of  the  land,  in  a  deed  which  the  purchaser,  at  the 
time  of  the  tender,  requested  him  to  execute,  was  erroneous  :  Id, 

Oral  evidence  is  not  competent  to  establish  an  agreement  to  change 
the  description  of  land  previously  bargained  for  by  a  written  contract 
filled  by  the  vendor:  Id, 

Evidence. 

PiMic  Records — Sworn  Copy, — The  contents  of  a  public  record  may 
be  proved  by  the  production  of  the  record  itself,  or  by  a  copy  duly  cer- 
tified by  the  proper  ofBcer,  or  by  an  examined  copy  sworn  to  by  an 
unofficial  witness  who  made  the  examination :  State  v.  Lynde,  77  Me. 

Potcer  of  Court  to  Strike  out, — Where,  in  a  suit  brought  by  the  rep- 
resentatives of  a  deceased  person,  the  testimony  of  the  living  defendant 
concerning  conversations  and  transactions  had  with  the  decedent  is 
admitted  without  objection,  it  is  not  in  the  power  of  the  court  afterward 
to  strike  it  out  because  its  admission  is  opposed  to  the  statute.  The 
court  can  strike  out  testimony  so  admitted  only  when  its  exclusion  is 
demanded  by  some  consideration  of  public  policy :  Rowland  v.  Row- 
land,  40  N.  J.  £q. 

Averments  in  another  Suit  on  Information  and  Belief — Averments 
made  under  oath,  in  a  pleading  in  an  action  at  law,  are  competent  evi- 
dence in  another  suit  against  the  party  making  them  ;  and  the  fact  that 
the  averments  are  made  on  information  and  belief  goes  only  to  their 
weight,  and  not  to  their  admissibility  as  evidence :  Pope  v.  AUis,  S. 
C.  U.  S.,  Oct.  Term  1885. 

Exemption. 

Waiver  of -^Invalidity. — A  general  waiver  of  exemption  of  wages 
from  the  process  of  garnishment,  extending  indefinitely  to  all  the  future 
wages  of  the  laborer,  is  void  and  cannot  be  enforced  against  the  pro- 
missor:  Greeny,  )Fa^«07i,  73  or 74  Ga. 

Whether  a  special  waiver  upon  specific  wages  in  a  certain  employment, 
and  for  a  certain  time  by  specific  orders  on  employers  containing  such 
specific  waiver,  we  do  not  decide  :  Id, 

Fbaub.     See  Debtor  and  Creditor;  Sale, 
Fbauds,  Statute  of. 

Piromtse  to  Pay  the  Debt  of  Another — New  Consideration. — Where 
the  moving  consideration  for  the  promise  to  pay  money  is  the  liability 
of  a  third  person,  the  promise  must  be  in  writing;  but  if  there  is  a  new 
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ooDsideration  xnoviDg  from  the  promisee  to  the  promisor,  then  the  super- 
added consideration  makes  it  a  new  agreement,  which  is  not  within  the 
Statute  of  Frauds:  Power  v.  Rankin^  114  111. 

So  where  a  party  haying  a  chattel  mortgage  upon  a  lot  of  com,  to 
secure  a  note  of  some  $1200,  relinquishes  the  same,  and  allows  the  com 
to  be  sold  and  delivered  by  his  debtor,  in  consideration  that  an  agent, 
in  whose  hands  SIOOO  was  placed,  had  agreed  to  pay  him  that  sum  when 
the  corn  should  be  delivered,  it  was  held,  that  the  verbal  promise  to  pay 
the  holder  of  the  chattel  mortgage  was  not  within  the  Statute  of  Frauds, 
and  that  an  action  would  lie  for  a  failure  to  make  the  payment :  Id. 

Reserving  a  Verbal  Trust  by  a  Grantor. — An  express  trust  between 
the  grantor  and  grantee  of  land,  that  the  grantee  is  to  hold  the  land  in 
trust  for  the  grantor,  or  is  to  reconvey  to  him  in  a  certain  contingency, 
is  invalid,  under  the  Statute  of  Frauds,  unless  evidenced  by  some  writing 
signed  by  the  grantee :  Stevenson  y.  OrapneU^  114  111. 

Resulting  Trust —  When  it  Arises, — Where  there  is  an  express  tnut, 
there  cannot  be  a  resulting  or  implied  trust ;  and  in  case  of  a  yoluntary 
conveyance,  no  resulting  trust  can  arise  in  favor  of  the  grantor :  Steven- 
son V.  OrapneUj  114  111. 

Habeas  Corpus. 

Removal  of,  into  United  States  Court. — A  writ  of  habeas  corpus  is  not 
removable  from  a  state  court  into  a  circuit  court  of  the  United  States, 
under  the  Act  of  March  3d  1875,  c.  137,  sect.  2 :  Kurtsi  v.  Moffiu^ 
8.  C.  U.  8.,  Oct.  Term  1885. 

Husband  and  Wife. 

Conveyance — Attachment  and  Levy. — The  statute  prohibiting  convey- 
ances by  the  wife,  without  the  joinder  of  her  husband,  of  such  real 
estate  as  has  been  directly  or  indirectly  conveyed  to  her  by  her  husband, 
does  not  include  transfers  by  attachment  and  levy  for  the  satisfaction  of 
her  debts.  Such  real  estate  is  liable  to  attachment  and  levy  by  her 
creditors  :    Viryxe  v.  Stetson,  77  Me. 

Insurance. 

When  in  the  Nature  of  a  Wager, — It  would  seem  that  a  policy  or  cer- 
tificate for  the  payment  of  a  premium  to  one  who  may  hold  a  number 
next  to  that  held  by  the  one  who  dies,  and  solely  because  he  does  die, 
makes  the  transaction  in  the  nature  of  a  wager  upon  the  life  of  one  in 
whom  the  party  thus  benefited  has  no  interest,  and  is  therefore  illegal : 
The  People  v.  Golden  Rule,  114  111. 

Agency — Broker — Evidence. — A  party  desiring  to  insure  certain  pro- 
perty, applied  to  an  insurance  agent  of  his  place  to  procure  the  insur- 
ance, leaving  him  to  select  the  company.  He  forwarded  the  application 
to  certain  insurance  brokers  in  Chicago,  who  procured  the  policy  in  a 
company  with  which  they  had  considerable  dealing,  and  sent  the  same 
to  the  assured  through  the  first  named  agents,  and  he  sent  the  premium 
to  the  agente  in  Chicago,  who  never  forwarded  the  same  to  the  insurance 
company.  The  policy  contained  the  usual  clause  that  it  should  not  be 
binding  until  the  actual  payment  of  the  premium.    A  loss  occurred,  and 
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payment  was  refused,  when  suit  was  brought  on  the  policy,  and  a  recov- 
ery had :  helij  that  the  liability  of  the  insurance  compaDy  depended 
upon  the  fact  whether  the  Chicago  agents  were  its  agents,  or  were  au- 
thorized to  receive  payment  in  its  behalf :  Sun  Mut,  Ins,  Co.  t.  Saginaw 
Barrel  Co.,  114  111. 

Where  insurance  brokers  procuring  a  policy  of  insurance  received 
payment  of  the  required  premium,  and  failed  to  return  the  same  to  the 
insurance  company,  it  was  held  that  the  correspondence  between  the 
brokers  and  the  company  was  proper  evidence  for  the  purpose  of  show- 
ing their  previous  relations  and  methods  of  business,  in  respect  to  insur- 
ance effected  through  them,  and  as  tending  to  show  they  were,  in  fact, 
agents  of  the  company,  and  as  such  authorized  to  receive  payment  of 
the  premium:  Id, 

Mutual  Benefit  Aisocia(um-^Pou)er  of  Chancery  to  enforce  Contract, 
— A  mutual  benefit  association,  a  corporation  not  organized  for  pecuni- 
ary profit,  having  no  surplus,  and  relying  entirely  upon  mortuary  assess* 
ments  made  upon  each  death  of  a  member  for  the  payment  of  benefits 
to  the  beneficiaries  of  decedent,  gave  a  certificate  of  membership  to  a 
member,  in  the  sum  of  S5000,  whereby  it  promised,  upon  proof  of  his 
death,  that  an  assessment  should  be  levied  upon  the  surviving  members 
to  the  amount  of  the  certificate,  which  sum,  when  collected,  less  the 
expenses  and  collection  costs,  it  would  pay  to  his  devisees,  in  case  he  left 
any,  and  if  he  lefl  none,  to  his  legal  heirs.  It  was  Jield,  that  a  court  of 
chancery  might  properly  take  jurisdiction  of  a  bill  brought  by  the  heirs 
of  the  deceased  member  to  enforce  payment  of  the  certificate,  by  compel- 
ling a  specific  performance  of  the  contract :  Benefit  Association  v.  Sears, 
114  111. 

Judicial  Sale.    See  Decedent^  Estates 

De/auU  of  Purchaser— Resale — Right  to  recover  Deposit. — A  judicial 
sale  was  made  upon  the  conditions  that  the  purchaser  was  required  to 
pay  down  ten  per  cent,  of  his  bid,  and  pay  the  remainder  at  a  certain 
time ;  that  if  any  purchaser  should  not  comply  with  the  conditions,  then 
the  property  would  be  offered  for  sale  a  second  time,  and  that  the  first 

{mrchaaer  would  not  be  benefited  by  any  advance,  but  would  be  held 
iable  for  all  loss  and  expense  incurred  thereby.  A .  purchased  a  lot, 
paid  ten  per  cent,  of  his  bid,  and  failed  to  pay  the  remainder.  The  lot 
was  resold  for  a  sum  in  excess  of  the  first  amount  sufficient  to  pay  the 
interest  on  the  first  bid  and  the  expense  of  the  second  sale ;  held,  that 
the  first  purchaser  was  entitled  to  be  repaid  the  ten  per  cent.:  Hie 
Chancellor  v.  Oummere,  40  N.  J.  Eq. 

Landlord  and  Tenant. 

Rent  received  in  Cotton — Right  of  Landlord  to  enter  and  pick  Cotton. 
— ^The  landlord,  having  rented  his  land  for  a  certain  number  of  pounds 
of  cotton,  had  no  right  to  enter,  pick  and  remove  the  cotton,  against  the 
will  of  the  tenant,  though  the  cotton  was  wasting  and  likely  to  be 
destroyed  :    Wadley  v.  WiUiams,  73  or  74  Oa. 

The  title  to  the  crop  was  in  the  tenant ;  the  landlord  had  only  a  lien 
thereon  :  Id. 

The  relation  of  landlord  and  tenant  existed  in  this  case.  The  land 
was  let  to  the  defendant  in  error  for  a  fixed  rent  to  be  paid  therefor  out 
of  the  crop.     The  contract  was  not  a  mere  cropping  agreement :  Id. 
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Limitations,  Statute  op.    See  Corporation;  Covenant. 

Constitutionality  of — Repeal  of, — There  is  a  clear  distiDCtion  between 
the  effect  of  statutes  of  linutation  in  vestlDg  rights  to  real  and  personal 
property,  and  their  operation  as  a  defence  to  contracts.  Where  the 
question  is  as  to  the  removal  of  the  bar  of  the  statute  of  limitations  by 
a  legislative  act,  passed  after  the  bar  has  become  perfect,  such  act,  in 
the  former  case,  deprives  the  party  defendant  of  his  property,  without 
due  process  of  law ;  because,  by  the  law  in  existence  before  the  repeal- 
ing act,  the  property  had  become  his;  but  in  the  latter  case,  it  merely 
takes  away  a  purely  arbitrary  defence  to  an  action,  which  falls  with  the 
repeal  of  the  law  on  which  it  depended ;  and  such  a  defence  is  not  a 
right  of  property  which  is  protected  by  the  fifteenth  amendment  to  the 
Constitution  of  the  United  States :  Campbell  v.  Holt^  S.  C.  U.  S.,  Oct. 
Term  1885. 

Master  and  Servant. 

Fellow- Servants —  Who  are. — Servants  of  the  same  master,  to  be  co- 
employees  or  fellow-servants,  so  as  to  exempt  the  master  from  liability  on 
account  of  injuries  sustained  by  one  resulting  from  the  negligence  of  the 
other,  must  be  such  as  are  directly  co-operating  with  each  other  in  a 
particular  business;  that  is,  the  same  line  of  employment;  or  such  that 
their  usual  duties  shall  bring  them  into  habitual  consociation,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other  promotive  of  pro- 
per caution  :  RoUin^/'MiU  ▼.  Johnson,  114  111. 

The  relations  of  the  servants  must  be  such,  that  each  as  to  the  other, 
by  the  exercise  of  ordinary  caution,  can  either  prevent  or  remedy  the 
negligent  acts  of  the  other,  or  protect  himself  against  its  consequences. 
Where  there  is  nb  ri^^ht  or  no  opportunity  of  supervision,  or  where  there 
is  no  independent  will,  and  no  right  or  opportunity  to  take  measures  to 
avoid  the  negligent  acts  of  another  without  disobedience  to  the  orders 
of  an  immediate  superior,  the  doctrine  exempting  the  master  can  have 
no  application :  Id, 

Mines  and  Mining. 

Title  to  Mineral  Lands,  hoto  obtained  from  the  United  States. — No 
title  from  the  United  States  to  land  known  at  the  time  of  sale  to  be 
valuable  for  its  minerals  of  gold,  silver,  cinnabar,  or  copper,  can  be  ob- 
tained under  the  pre-emption  or  homestead  laws,  or  the  town-site  laws, 
or  in  any  other  way  than  as  prescribed  by  the  laws  specially  authorizing 
the  sale  of  such  lands,  except  in  the  states  of  Michigan,  Wisconsin, 
Minnesota,  Missouri  and  Kansas :  Deffebach  v.  Eawke,  S.  C.  U.  S.,  Oct. 
Term  1885. 

It  would  seem  that  there  may  be  an  entry  of  a  town-sito,  even  though 
within  its  limits  mineral  lands  are  found,  the  entry  and  the  patent  being 
inoperative  as  to  all  lands  known  at  the  time  to  be  valuable  for  their 
minerals,  or  discovered  to  be  such  before  their  occupation  and  improve- 
ment for  residences  or  business,  under  the  town-site  title. :  Id. 
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Liability  of  Purchaser  of  Real  Estate  subject  to — Extension  of  Time 
Fayment  by  Agreement  with  Purchaser. — A.  purchased  real  estate 
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from  B.,  subject  to  the  pajmept  of  a  mortgage  thereon  to  C.  Held^  that 
even  though  A.  had  expressly  promised  B.  to  pay  the  mortgage  debt, 
this  would  not,  withotit  the  consent  of  C,  convert  B.  from  a  principal 
debtor  to  a  surety.  2.  The  relation  of  principal  and  surety  not  existing 
between  A.  and  B.,  an  extension  of  the  time  of  payment  of  the  mort- 
gage debt  granted  by  C.  to  A.  would  not  discharge  B.  from  his  liability 
to  C.  (It  did  not  appear  in  this  case  whether  or  not  B.  was  prejudiced 
by  the  extension  of  time  for  paying  the  mortgage  debt,  through  depre- 
ciation in  the  value  of  the  property  on  which  it  was  secured) :  Shepherd 
V.  liatf,  S.  C.  U.  S.,  Oct.  Term  1885. 

Municipal  Corporation.    See  Taxation, 

Police  Powers, —  Clonng  Places  of  Business  on  Sunday. — Cities  and 
villages  incorporated  under  the  general  Incorporation  Act,  giving  power 
**  to  regulate  the  police  of  the  city  or  village,  and  pass  and  enforce  all 
necessary  police  regulations/'  may  pass  an  ordinance  prohibiting  per- 
sons from  keeping  open  their  places  of  business  in  such  city  or  village, 
for  the  purpose  of  vending  goods,  wares  and  merchandise  on  Sunday, 
and  provide  a  penalty  for  a  violation  of  the  same:  McPherson  v.  Village 
of  Chehanse,  114  111. 

The  police  regulations  of  a  village  may  differ  from  those  of  the  state 
upon  the  same  subject,  if  they  be  nut  inconsistent  therewith.  A  village 
ordinance  prohibiting  the  keeping  open  of  places  of  business  on  Sunday, 
for  the  sale  of  goods,  etc.,  is  not  inconsistent  with  the  provisions  of  sec- 
tion 261  of  the  Criminal  Code  :  Id. 

Subdivision  66  of  section  62,  article  5,  of  the  '*  Act  to  provide  for  the 
incorporation  of  cities  and  villages,"  which  reads  that  the  city  or  village 
council  shall  have  power  '*  to  regulate  the  police  of  the  city  or  village, 
and  pass  and  enforce  all  necessary  police  regulations,"  is  not  limited  in 
its  application  to  the  organization  and  regulation  of  a  police  force,  but 
may  extend  to  and  embrace  a  subject-matter  of  police  regulation,  under 
the  general  police  power  of  the  state :  Id. 

Negligence.     See  Master  and  Servant. 

Minor — Contributory  Negligence — Railroad — Absence  of  Flagman. — 
Where  there  is  no  evidence  of  the  want  of  capacity  or  discretion  in  a 
minor  plaintiff  suing  a  railway  company  for  a  personal  injury  from  negli- 
gence, and  he  is  present  at  the  trial,  and  it  appears  that  he  was  of  such 
age  and  ability  to  care  for  himself  as  to  be  trusted  by  his  parents  to 
attend  school  in  a  large  city,  a  considerable  distance  from  home,  and  to 
go  and  return  by  himself,  it  was  held  error  to  instruct  the  jury  that  if 
believed,  from  the  evidence,  that  the  plaintiff,  at  the  time  and  place  of 
the  injury,  was  of  such  tender  years,  and  was  so  immature,  that  the 
requisite  capacity  to  exercise  proper  care  was  wanting,  then  the  law 
would  not  impute  negligence  to  him.  While  the  same  degree  of  care 
might  not  have  been  required  of  him  as  from  a  person  of  mature  years, 
it  cannot  be  said  that  no  negligence  could  be  attributed  to  him :  Chicago, 
R,  J  and  P.  Rd.  Co.  v.  JSininger,  114  111. 

In  a  suit  by  a  plaintiff,  against  a  railway  company,  to  recover  for  an 
injury  received  from  a  passing  train  at  a  public  street  crossing — not  in 
attempting  to  cross  the  track  along  the  street,  but  while  unlawfully  walk- 
ing along  the  track  as  a  footway — it  was  held  error  to  instruct  the  jury 
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that  if  the  injarj  bappened  because  of  there  being  no  flagman  at  the 
railroad  crossing  to  give  warning  to  those  about  to  cross  the  street  and 
railroad  track  at  the  approach  of  train  at  the  crossing,  contrary  to  a  eitj 
ordinance,  then  the  plaintiff  was  entitled  to  recover :  Id. 

A  requirement  of  a  railway  company  to  keep  a  flagman  at  a  pablic 
street  crossing  in  a  large  city,  to  give  warning  of  the  approach  of  trains,  ia 
intended  for  the  protection  of  persons  crossing  the  railroad  tracks  at  such 
crossing,  and  not  for  the  benefit  of  persons  walking  along  the  railroad 
track,  employing  it  as  a  foot-path.  To  the  latter  the  company  does  not 
owe  the  duty  in  respect  to  a  flagman  :  Id. 

Railroad — Arson — Contributory  Negligence — Burden  of  Proof, — In 
order  to  support  a  recovery  against  a  railroad  corporation  on  account  of 
an  injury,  or  death,  caused  by  a  collision  with  its  train  at  a  crossing, 
whether  the  action  be  in  form  civil  or  criminal,  it  must  affirmatively 
appear :  1.  That  the  defendant  corporation  was  guilty  of  negligence. 
2.  That  its  negligence  was  the  cause  of  the  accident.  3.  That  the 
injured  party  was  in  the  exercise  of  due  care  and  diligence  at  the  time 
of  the  injury,  or  at  least,  that  the  want  of  such  care  on  his  part  in  no 
way  contributed  to  produce  it :  State  v.  Maine  Central  Rd.  Co,^  77  Me. 

It  is  not  enough  to  show  that  the  defendant  was  negligent :  Id. 

It  is  incumbent  on  the  prosecuting  party  to  go  fuither,  and  directly 
or  indirectly,  by  affirmative  proof  satisfy  the  jury  that  no  want  of  due 
care  on  the  part  of  the  injured  party,  helped  to  produce  the  accident :  Id. 

It  is  negligence  to  attempt  to  cross  the  track  of  a  railroad  without 
looking  and  listening  to  ascertain  if  a  train  is  approaching,  and  ordinary 
sense,  prudence  and  discretion  require  this  of  a  traveller  so  far  as  he  has 
an  opportunity  so  to  do  :  Id, 

It  is  still  greater  negligence  for  one  seeing  and  hearing  a  train 
approaching  at  ordinary  speed  to  attempt  to  cross  directly  in  front  of 
it:  Id. 

Partition. 

Defence  of  Equitable  Title — Practice, — In  a  suit  for  partition  in 
chancery,  where  a  defendant  sets  up  an  equitable  title  to  the  whole 
estate  in  the  premises,  or  impeaches  the  complainant's  title  on  equitable 
grounds,  the  court  will  not  suspend  the  suit  until  the  title  be  settled, 
but  will  pass  upon  such  title  and  settle  all  disputes  concerning  it  in  the 
partition  suit,  and  grant  relief  accordingly :  Read  v.  Huff^  40  N.  J. 

Eq. 

Where  a  husband  pays  the  consideration  of  the  purchase  of  lands, 
and  has  the  conveyance  made  to  his  wife,  the  presumption  is  that  a  gifl 
or  settlement  was  intended,  and  a  resulting  trust  will  not  arise  in  his 
favor  from  such  payment :  Id, 

The  proof  which  in  such  cases  shall  overcome  the  presumption  of  a 
gift  to  the  wife  must  be  of  facts  antecedent  to  or  contemporaneous  with 
the  purchase,  or  else  immediately  afterwards,  so  as  to  be  in  fact  part  of 
the  same  transaction  ;  and  it  must  be  equally  satisfactory  and  explicit 
with  the  proof  required  to  establish  a  resulting  trnst :  Id. 

Partnership. 

Whai  constitutes. — Where  M.  was  to  conduct  a  saw-mill,  pay  its 
expenses  from  the  proceeds  and  divide  the  net  profit  with  two  otners, 
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and  it  further  appears  that  the  two  others  and  himself  join  tlj  owned  the 
mill  property  itself,  there  was  clearly  a  partnership  between  the  parties : 
Vamp  V.  Montgomery,  73  or  74  Ga. 

The  weight  of  authority  and  reason  seems  to  be  decidedly  in  favor  of 
the  rale  that  there  may  be  a  legal  and  valid  partnership  although  one 
or  more  of  the  parties  are  guaranteed  by  the  others  against  loss.  And 
notwithstanding  the  last  clanse  of  section  1890  of  the  Code,  that  a 
"common  interest  in  profits  alone  does  not  constitute  a  partnership/' 
the  rale  is  the  same  in  this  state  :  Id. 

If  parties  go  into  an  adventure,  one  furnishing  money  or  stock  add 
the  other  skill  or  labor,  and  to  share  the  net  profits,  they  are  partners, 
since  they  have  a  joint  interest  in  the  profits  as  contradistinguished  from 
the  common  interest.  A  fortiori  is  there  a  partnership  where,  in 
addition  to  this,  there  is  a  joint  interest  in  the  property  used :  Id, 

Railroad.     See  Contract;  Negligence, 

RxOEiVEB.     See  Corporation;  Equity, 

Sale. 

Miarepresentation. — Four  hundred  and  ten  shares  of  the  stock  of  an 
electric  light  company,  recently  organized,  were  paid  for  to  the  company 
by  its  stockholders,  at  the  rate  of  one-third  of  the  par  value  of  one  hun- 
dred dollars  a  share.  The  plaintiff  sold  five  of  his  shares,  thus  paid  for, 
to  the  defendant  at  par,  representing  that  all  stockholders  had  paid  for 
their  shares  at  par.  Heid,  that  the  plaintiff's  statement  was  a  mis- 
representation of  a  material  fact ;  that  the  defendant  would  have  the 
right  to  infer  from  the  representation  that  the  company  had  assets  of 
forty-one  thousand  dollars,  instead  of  assets  of  only  one-third  of  that 
amount :  Coolidge  v.  Ooddard,  77  Me. 

Shipping. 

Earnings — Action  by  Part  Owners  — Tenants  in  common  must  join 
in  an  action  to  recover  the  earnings  of  their  vessel  unless  there  is  an 
excuse  for  a  severance  of  the  claim  ;  but  bankruptcy  of  one  owner  is  not 
an  excuse :  in  such  case  the  assignee  of  the  owner  who  is  in  bankruptcy 
must  be  joined  with  the  solvent  owners,  or,  if  an  assignee  has  not  been 
appointed  when  the  suit  is  commenced,  an  action  may  be  supported  in 
the  names  of  the  bankrupt  and  other  owners  until  an  assignee  comes  in  : 
Stuuon  r.  Femald,  77  Me. 

Specific  Performance.    See  Equity. 

Tax. 

Public  Buildings  of  Municipal  Corporation, — Buildings  and  other 
property  owned  by  municipal  corporations  and  appropriated  to  public 
uses,  are  but  the  means  and  instrumentalities  used  for  municipal  and 
governmental  purposes,  and  are,  therefore,  exempt  from  general  taxation, 
not  by  express  statutory  prohibition  but  by  necessary  implication  :  /n- 
hahitants  of  Camden  v.  Camden  Village,  77  Me. 

A  village  corporation  was  authorized  by  its  charter  to  raise  money  to 
defray  the  expenses  of  a  night  watch,  police  force,  fire  department,  Ac, 
and  also  to  erect  a  hall.     The  building  thus  erected  contained  a  public 
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hall,  police  court  room,  assessors'  office,  lock-up,  &c  ,  and,  when  not  in 
use  for  nieetiDgs  and  for  purposes  of  the  corporation,  the  hall  and  other 
rooms  were  let  for  hire,  and  the  money  received  therefrom  was  used 
towards  paying  the  expenses  of  the  corporation.  Eeld,  that  the  build- 
ing and  lot  were  not  liable  to  taxation  by  the  town  in  which  they  were 
situated.    Jd. 

Trust.     See  Drandt,  Statute  of. 

Resulting  Trust. — The  title  to  a  house  and  lot  was  taken  in  1852  in 
the  name  of  one  R.,  but  the  consideration  was  paid  by  one  D.,  who,  with 
his  family,  continuously  occupied  the  premises  thereafter  until  his  death, 
and  paid  the  taxes  thereon  and  for  all  improvements  and  repairs,  with- 
out accounting  for  the  rents  to  R.,  or  being  called  on  by  R.  to  do  so. 
R.,  at  the  request  of  D.,  afterwards  conveyed  the  premises  to  C,  who 
was  D.'s  daughter  by  a  former  wife.  Held,  that  D.  had  a  resulting 
trust  in  the  premises,  and  that  his  wife,  the  respondent,  was  entitled  to 
dower  therein  :  Merthon  v.  Duer,  40  N.  J.  Eq. 

Tax  and  Taxation. 

No  Collector — Power  of  Court  of  Equity  to  Appoint  Person  to  Col- 
lect the  Taxes, — Where  the  proper  officers  of  a  county  or  town  have 
levied  a  tax  for  the  satisfaction  of  judgments  against  it,  and  no  one  can 
be  found  to  accept  the  office  of  collector,  a  court  of  equity  has  no  juris- 
diction to  fill  that  office  or  to  appoint  a  receiver  to  perform  its  functions : 
Thompson  v.  Allen  Co.,  8.  C  U.  S.,  Oct.  Term  1885. 

Usury. 

Parol  Evidence — Agreement  to  Pay  Taxes. — The  general  rule  that 
parol  evidence  is  not  admissible  to  change  the  terms  of  a  written  con- 
tract, has  its  exceptions,  as,  in  respect  to  the  consideration  expressed  in 
notes  and  conveyances.  Such  evidence  is  also  admissible  where  usury 
is  pleaded,  regardless  of  the  form  the  transaction  may  have  in  the 
writings  executed  by  the  parties  :  Kidder  v.  Vantlersloot,  114  111. 

A  person  borrowed  $2500  on  several  years'  time,  and  to  secure  its 
payment,  with  interest,  conveyed  to  the  lender  eighty  acres  of  land, 
taking  back  a  written  contract  for  a  reconveyance  on  payment  of  the 
principal  and  ten  per  cent,  interest  annually,  that  rate  being  the  highest 
then  allowed  by  law  to  be  contracted  for,  with  $20  yearly  for  taxes  on 
the  land,  making  $270  annually,  and  the  proof  showed  that  only  $250 
was  in  fact  paid  as  interest,  and  that  on  payment  of  that  sum,  and  pro- 
ducing a  receipt  for  the  taxes  of  such  year,  he  was  credited  with  $270. 
It  was  held,  the  transaction  was  not  usurious,  and  that  the  $20  was  but 
a  guaranty  for  the  payment  of  the  taxes,  which  were  chargeable  against 
the  mortgagee  by  reason  of  the  legal  title  being  in  him  :  Id. 
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PUlaftnte  jOBtie*  qo'iino  liTttra  oo  on  monUgiM  bom*. — Pascal* 

Sect.  I.    Introductory. 

Municipal  laws  cannot  prapriore  vigore  have  any  extra-terri- 
torial bearing  or  effect.  This  limitation  of  their  scope  leaves  two 
classes  of  cases  unprovided  for  :  First,  cases  arising  between  states 
having  no  common  superior  ;  secondly,  cases  where  the  subjects  of 
one  state  have  rights  or  obligations  which  are  questioned  or  im- 
paired in  another.  The  first  class  of  cas*^  is  settled  by  the  Public 
International  Law,  a  set  of  rules  emanating  from  common  agree- 
ment in  practice,  or  the  original  compacts  of  states.  And  to  deter- 
mine before  the  courts  of  what  state  a  case  of  the  second  class  is  to 
be  heard,  and  by  the  law  of  what  state  determined,  is  the  special 
province  of  International  Private  Law.  This  system  consists  of 
rales  of  interstate  comity,  affecting  to  regulate  the  rights  and  acts 
of  persons  as  depending  on  a  diversity  of  laws  and  jurisdictions. 
It  acknowledges  the  binding  force  of  municipal  laws,  and  its 
problem  is  to  ascertain  the  principles  on  which  such  laws,  as  such, 
are  binding  between  members  of  different  states;  and  to  determine 
which  municipal  law  is,  by  those  principles,  to  be  applied  in  a  par- 
ticalar  case:  Westlake,  Priv.  Int.  Law,  ch.  11.  If  a  decedent, 
domiciled  in  one  state,  has  left  a  will  disposing  of  personalty  at 
bome,  and  realty  situate  in  a  foreign  or  sister  state,  questions  may 
arise  as  to  his  capacity,  the  solemnities  of  the  execution  of  the  will, 

or  the  validity  of  its  dispositions ;  and  when  such  questions  do  arise 
Vol.  XXXIV.— so  (153) 
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a  problem  of  practical  difBcalty  is  presented  :  where  and  how  are 
they  to  be  determined  ?  When,  therefore,  a  set  of  facts  has  to  be 
regulated  in  accordance  with  law,  two  questions  of  capital  import- 
ance are  at  once  presented  for  solution:  First,  what  sti^te  has  juris- 
diction to  apply  the  law  ?  And,  secondly,  what  law  will  it  apply? 
The  former  of  these  questions  is  said  to  relate  to  the  proper /orwm; 
the  latter  to  the  appropriate  lex:  Holland,  Jurisprudence  305. 
We  will  now  consider  these  in  order. 

Sect.  II.     The  Proper  Forum. 

A.  Cases  Relating  to  Personalty. 

As  a  general  rule,  the  court  of  the  domicile  is  the  proper  forum 
in  which  to  raise  questions  in  wills  of  personalty,  even  though  the 
property  be  situate  in  another  state :  Oilman  v.  Oilman^  52  Me. 
165.  The  court  of  the  domicile,  it  is  said,  is  the  forum  c<mcur9U9 
to  which  the  legatees  under  a  will  of  a  testator  or  the  persons  enti- 
tled to  the  distribution  of  an  estate  of  an  intestate  are  bound  to 
resort:  Enohin  v.  Wylie^  10  H.  L.  Cas.  1.  The  apparent  violation 
of  sovereignty  implied  in  the  action  of  one  state  assuming  to  regu- 
late the  disposition  of  property  in  another,  is  eliminated  by  the 
fiction  mobilia  sequuntur  personam ;  by  which,  though  the  mova- 
bles are  in  point  of  fact  within  the  territory  of  a  difierent  state,  yet 
in  contemplation  of  law  they  are  considered  as  having  followed  him 
to  the  place  of  his  last  domicile.  The  general  rule  is,  however, 
subject  to  the  limitation  that,  for  certain  purposes,  the  forum  rei 
sitoe  may  also  take  cognisance  of  the  will ;  as,  for  example,  to  con- 
strue the  will  for  the  direction  of  ancillary  administrators :  Panoni 
v.  Lymany  20  N.  Y.  103 ;  or  to  try  the  validity  of  foreign  bequests, 
where  the  title  to  the  bequeathed  property  is  claimed  by  a  citizen 
of  a  foreign  state :  Burbank  v.  Payne^  17  La.  Ann.  15.  Upon  the 
death  of  a  person  leaving  property  in  two  or  more  states  or  coun^ 
tries,  his  property  in  each  is  considered  a  separate  succession  for 
the  purposes  of  administration,  the  payment  of  debts,  and  the  deci- 
sion of  claims  of  parties  asserting  title  to  the  property.  So  Lord 
Kambs:  '^In  a  legal  view,  a  movable  situated  within  a  certain 
territory  is  subjected  to  the  judge  of  that  territory ;  and  every 
action  claiming  the  property  or  possession  of  it  must  be  brought 
before  that  judge,  as  no  other  judge  has  authority  over  it:"  Kames, 
Principles  of  Equity,  B.  3,  c.  8,  sect.  3.  We  have,  therefore,  the 
fiction  that  the  domicile  draws  to  it  the  personal  estate  wherever  it 
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may  chance  to  be ;  but  the  fiction  yields  whenever,  for  the  pur- 
poses of  justice,  the  actual  situs  of  the  property  should  be  exam- 
ined: Green  v.  Van  Buskirk,  7  Wall.  189. 

B.  Cases  Relating  to  Realty. 

The  exclusive  right  of  the  sovereign  to  command  within  its  own 
territory,  and  the  intimate  relation  which  feudalism  established 
between  the  sovereignty  of  the  territory  and  the  lordships  of  the 
soil,  furnish  the  basis  for  the  exclusive  claim  of  the  courts  of  the 
locus  ret  siUB  to  entertain  suits  respecting  the  realty.  The  rights 
of  the  ownership  of  land  receive  the  protection  of  the  state  where 
the  land  lies,  and  of  no  other ;  and  the  protection  of  these  rights 
draws  with  it  the  just  claim  to  regulate  them.  Moreover,  no  state, 
by  its  laws,  can  affect  to  regulate  the  rights  respecting  immovables 
in  another  state,  since  it  cannot  enforce  its  own  decree  without  a 
violation  of  the  foreign  territorial  sovereignty.  These  two  grounds 
concur  to  sustain  in  reason  the  claim  of  the  courts  of  the  sittis. 

An  incidental  efiect  of  this  rule  is,  that  it  becomes  necessary  for 
an  executor  of  a  decedent,  who  has  left  land  in  two  or  more  states, 
to  take  out  letters  in  each  state.  For  by  taking  out  letters  in  one 
state,  he  becomes  an  officer  of  its  courts,  and  as  such,  cannot  sue 
{Marrett  v.  IHckey^  1  Johns.  Ch.  153;  Noonan  v.  Bradley^  9 
Wall.  394),  or  be  sued  (  Vaughan  v.  NortJiup,  15  Pet.  2  ;  Caldwell 
V.  Harding^  5  Blatch.  50),  in  another  state  without  becoming  an 
officer  of  its  courts  also. 

There  is,  however,  an  exception  to  the  general  rule  that  the 
forum  rei  sitce  possesses  exclusive  jurisdiction  when  the  judgment 
of  a  foreign  court  would  act  in  personam^  as  e.  g.j  in  an  action  of 
specific  performance  against  a  foreign  executor  found  within  the 
jurisdiction.  The  process,  in  such  case,  would  operate  against 
him  alone,  and  in  no  wise  afiect  the  foreign  state :  Massie  v.  WattSj 
6  Cranch.  148. 

Sect.  III.    Thb  Appropriate  Lbx. 

A  Cases  Relatino  to  Peesonaltt. 

1.  As  to  Testamentary  Capacity. — The  modem  Roman  law  and 
the  common  law,  divergent  as  they  often  are  in  questions  of  the 
conflict  of  laws,  agree  in  the  rule  that  the  law  of  the  actual  domicile 
of  the  testator  at  the  time  of  his  death,  governs  on  the  point  of  his 
legal  capacity  to  make  a  will :  Savigny  Pr.  Int.  Law  137 ;  SchuUz 
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V.  Dambman,  8  Bradf.  379 ;  CatL  RoberU's  Will,  8  Paige  Ch. 
525  ;  Whart  Confl.  of  Laws,  sect.  570.  If,  therefore,  the  age  of 
capacity  differs  in  two  states,  and  an  individual  makes  a  will  valid 
by  the  laws  of  one,  and  subsequently  acquiring  a  domicile  in  the 
other,  dies  before  reaching  the  testamentary  age  according  to 
that  law,  he  would  die  intestate.  The  rule  that  he  must  be  of  tes- 
tamentary age  by  the  law  of  the  domicile  at  the  time  of  his  death  j 
is  inflexible :  the  rule  locu9  regit  actum  cannot  modify  it:  Fcelix,  j 
Droit  International  Privd.  So,  also,  if  a  married  woman  is  inca- 
pacitated to  make  a  will  by  the  law  of  her  domicile  at  the  time  of 
her  death,  it  will  avail  nothing  that  she  made  a  will  in  a  former 
domicile  where  she  had  such  capacity :  Story  Confl.  of  Laws,  sect. 
70.  Likewise,  in  our  practice  the  jurisdiction  in  which  wills  of 
movables  are  litigated  on  the  issue  of  sanity,  is  that  of  the  dece- 
dent's last  domicile ;  and  the  question  is,  whether  by  the  law  of  that 
domicile  the  testator  had  a  disposing  mind :  Whart.  Confl.  of  Laws, 
sect.  574.  And  when  the  courts  of  i\iQ  forum  situs  claim  to  decide 
the  question  of  domicile  (usual  practice),  they  do  not  depart  from 
the  principle,  but  show  that  they  hold  it  inviolable. 

The  stringency  of  the  common-law  rule  in  this  regard  has  been 
departed  from  in  England  (24  &  25  Vict.  c.  107),  and  many  of  oar 
states  (e.  ^.,  New  York,  Code  Civ.  Proc,  sect.  2612),  so  that  now 
no  change  of  domicile,  under  the  laws  of  such  states,  avoids  or 
afiects  a  will,  valid  by  the  luw  of  the  domicile  at  the  time  of  its 
execution :  Whart.  Confl.  of  Laws,  sect.  570. 

2,  As  to  Forms  and  Solemnities  of  Execution, — On  the  question 
what  law  shall  determine  the  validity  of  the  execution  of  a  will, 
there  is  a  conflict  between  the  jurisprudence  of  the  continent  and 
the  common  law  of  England.  The  former  allows  an  option  of  con- 
formity to  the  lex  loci  acti^y  or  the  lex  domicilii^  on  the  ground, 
according  to  Savigny,  that  ^'  the  object  of  law  is  to  favor  and  facilitate, 
not  to  thwart  the  act  of  the  party :"  XXXVIIL,  sect.  881.  Early 
opinion  on  the  continent,  however,  was  in  favor  of  the  lex  domicHu 
governing.  Yattel  lays  down  the  rule  that  the  validity  of  a  testa- 
ment, as  to  its  form,  can  only  be  decided  by  the  judge  of  the  domi- 
cile, whose  sentence  ought  to  be  everywhere  acknowledged :  Law 
of  Nations,  B.  2,  sect.  85.  The  common  law  of  England  accords 
with  the  earlier  continental  view ;  and  is  rigorous  in  the  require- 
ment that  the  forms  and  solemnities  required  by  the  law  of  the 
domicile  at  the  testator's   death    be  complied  with :    Stanley  v* 
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jBfm««,  3  Hagg.  374  ;  Grattan  v.  Appleton.S  Story  7 55;  Whicker 
V.  ffume^  7  II.  L.  Cas.  124 ;  Croker  v.  Marquis  of  Hertford^  4 
Moore  Priv.  Council  Rep.  339 ;  10  Id.  361.  Accordingly  a 
will  made  in  one  state  in  compliance  with  the  formalities  there 
required,  by  one  who  subsequently  becomes  domiciled  and  dies  in 
another  stat^,  is  not  valid  unless  conformable  to  the  formalities 
prescribed  by  the  latter  state :  the  reason  being  that  the  will  is  not 
a  completed  act  until  the  testator  dies,  and  as  he  does  not  die 
abroad  no  principle  of  comity  enters  into  the  case :  Moultrie  v. 
Eunt,  23  N.  Y.  394.  And  a  will  invalid  by  the  law  of  the  last 
domicile  will  not  pass  personalty  in  a  foreign  country,  although  exe- 
cuted with  all  the  formality  required  by  the  local  laws :  De%e%baU 
V.  Berquier^  1  Binn.  (Penna.)  336. 

The  rule  as  to  formal  execution  of  wills  has  also  been  abrogated 
in  England  and  many  of  our  states  (24  k  25  Vict.,  c.  107),  and  the 
option  of  the  modern  Roman  law  permitted :  Irwin  s  Appealj  33 
Conn.  128 ;  N.  Y.  Code  Civ.  Proc,  sect.  2612. 

3.  Am  to  Validity  of  Dispositions. — Although  there  be  a  differ- 
ence in  the  law  as  between  the  place  of  the  last  domicile,  and  the 
place  where  the  movables  are  situate,  still,  if  there  be  no  positive 
law  prohibiting  the  disposition  made,  the  law  of  the  domicile  always 
governs:  Garland  v.  Rowan^  2  Sm.  &  M.  617;  N.  Y.  Code  Civ. 
Proc.,  sect.  2694.  The  reason  of  this,  in  the  language  of  Chief 
Justice  Abbott,  ^Ms  not  that  the  law  of  England  gives  way  to  the 
law  of  the  foreign  country  ;  but  that  it  is  a  part  of  the  law  of  Eng- 
land that  personal  property  should  be  disposed  of  according  to  jtis 
domicilii:*'  Birtwhistle  v.  Vardilly  5  B.  &  C.  438.  When,  how- 
ever, the  law  of  the  domicile  comes  in  conflict  with  an  express  stat- 
ute of  another  jurisdiction,  it  loses  its  binding  force :  Harper  v. 
Stanbrough,  2  La.  Ann.  377.  It  is  a  maxim  that  the  law  of  comity 
cannot  prevail  in  any  case  where  it  violates  the  law  of  our  country, 
the  law  of  nature,  or  the  law  of  God:  Best,  J.,  in  Forbes  v.  Coch- 
rane^ 2  B.  Sl  C.  448.  For  it  is  the  attribute  of  every  government 
as  a  necessary  result  of  its  sovereignty,  to  establish  such  modifica- 
tions of  the  right  of  property  in  things  within  its  jurisdiction,  as 
the  public  interest  and  the  policy  of  its  laws  require.  Indeed,  an 
explicit  interdiction  is  not  necessary  to  prevent  the  operation  of  the 
rule  of  the  lex  domicilii.  It  has  been  held  that  the  interdiction  may 
result  from  general  laws  declaring  public  policy,  as  well  as  special 
*  lavs  covering  the  precise  point :  Mahomer  v.  Hooe,  9  Sm.  &  M.  247, 
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This  condition  of  the  law  leads  to  the  remark  that  testamentarj 
bequests  often  have  to  comply  with  the  laws  of  two  states.  For  if 
a  will,  by  the  law  of  the  domicile,  have  all  the  forms  and  requisites 
to  pass  title  to  personalty,  the  validity  of  particular  bequests  may 
still  depend  on  conformity  with  the  law  of  the  domicile  of  the  legatee : 
Chamberlain  v.  Chamberlain,  48  N.  Y.  433.  So  it  was  expressly 
decided  that  a  bequest  by  a  citizen  of  this  state  to  a  charity  to  be 
administered  in  a  sister  state,  although  lawful  by  the  law  of  the 
state,  the  domicile  of  the  testator,  was  invalid  for  non-compliance 
with  the  laws  of  the  state  where  the  fund  was  to  be  administered : 
Kerr  v.  Dougherty,  79  N.  Y.  327. 

4.  As  to  Construction. — Where  a  person  has  several  residences 
and  makes  a  will  disposing  of  his  personal  estate,  the  law  presumes 
that  the  will  was  made  with  reference  to  the  law  of  his  domicile :  and 
wherever  such  will  becomes  the  subject  of  legal  inquiry,  that  is  the 
law  to  be  applied  in  its  legal  interpretation  and  construction  :   Trot- 
ter V.    Trotter,  4  Bligh.  (N.  S.)  502 ;  Parsons  v.  Lyman,  20  N. 
Y.  103 ;  see  Code  Civ.  Proc,  sects.  2612,  2694.     Where  a  testator 
domiciled  in  England  made  a  will  in  Scotland,  disposing  of  mova- 
bles, Lord  Brougham  said:  ^^  His  written  declarations  must  *  *  * 
be  taken  with  respect  to  the  English  law.    I  think  it  follows  from 
hence,  that  these  declarations  of  intention  touching  that  property 
must  be  construed  (by  the  Scotch  court)  as  we  should  construe  them 
here,  by  our  principles  of  legal  interpretation :"   Yates  v.  Thomson^ 
3  CI.  &  Fin.  544.     So  where  movables  are  bequeathed  to  a  tes- 
tator's ''  heir  at  law,"  it  is  presumed  the  testator  intended  him  who 
is  heir  by  the  law  of  domicile :  Harrison  v.  Nixon,  9  Pet.  483.  And 
where  a  lady  domiciled  in  England,  resided  for  a  long  period  in 
Scotland,  and  there  made  a  will  bequeathing  an  absolute  interest  in 
her  personal  property,  the  legatee  having  died  in  her  lifetime,  it 
was  held  that  the  law  of  England  governed  the  construction,  and 
that  by  that  law  her  representatives,  and  not  those  of  the  legatee, 
were  entitled ;  though  by  the  law  of  Scotland  the  interest  does  not 
lapse  by  the  death  of  the  legatee :  Anstruther  v.  Chalmers,  2  Sim. 
1.    The  same  rule  was  subsequently  followed  in  the  House  of  Lords, 
in  a  case  where  a  testator  domiciled  in  Russia,  made  a  will  in  the 
Russian  language,  disposing  of  certain  personal  property  in  Eng- 
land.    The  will  was  construed,  in  the  latter  country,  in  accordance 
with  the  law  of  Russia :   Enohin  v.  Wylie,  10  H.  L.  Cas.  1. 
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B.  Casbs  Rklatino  to  Rkaltt. 

It  is  the  common  and  received  opinion,  with  respect  to  immova- 
bles, that  the  law  of  the  place  where  they  are  situate  is  to  govern 
in  their  transfer  and  devolution.  Communis  et  recta  sententia  est^ 
in  rebus  immobilibuSy  servandum  esse  Jus  loci  in  quo  bona  sunt  sites: 
Huberus,  de  Confl.,  Leg.  I.,  liber  3,  tit.  13.  This  principle  is  doubt- 
less to  be  attributed  to  the  feudal  system,  and  is  adhered  to  more 
rigidly  in  England  and  America  than  in  continental  Europe.  It 
may  be  stated  generally  that  the  lex  situs  is  to  be  applied  to  deter- 
mine the  character  of  the  property :  Foelix,  Droit  Int.  Priv^,  No. 
60,  n,  the  rights  of  which,  the  diverse  kinds  may  be  the  subject, 
and  the  persons  to  be  admitted  to  the  enjoyment  of  these  rights: 
Hewlands  v.  Chalmers's  TrusteeSj  11  Sh.  &;  Dunl.,  Sea.  Cas.  65. 
And  it  must  be  further  consulted  respecting  the  modes  which,  with 
dae  regard  to  the  public  interest,  this  law  has  provided  for  the 
acquisition,  protection  and  transmission  of  these  rights :  Beatar  v. 
Smith,  3  Knapp  143.  For  convenience,  the  same  classification 
may  be  made  as  in  the  rules  relating  to  personalty. 

1.  As  to  Testamentary  Capacity. — The  real  statute  in  regard  to 
capacity  to  devise,  is  in  the  common  law,  applied  with  the  utmost 
rigor.  If  a  person  is  incapable  by  the  lex  rei  sitce  of  transferring 
his  real  estate,  any  will  of  it  made  by  him  will  be  invalid,  though 
by  the  law  of  his  domicile  or  by  the  law  of  the  place  where  the  act 
is  done,  no  such  incapacity  exists :  lY.  Phil.  Int.  Law  448 ;  N.  Y. 
Civ.  Proc,  sects.  2612,  2694.  This,  however,  is  not  the  uniform 
opinion  of  the  continental  jurists.  Those  authorities  are  about 
equally  divided  between  this  principle  and  the  rule  that  the  law  of 
the  domicile  should  govern,  with  the  great  names  of  Grotius,  of 
Savigny  and  of  Foelix,  in  favor  of  the  latter  view :  Wharton  Confl. 
Laws,  sect  570,  n.  3.  But  the  first  principle  is  acted  upon  with 
great  unanimity  in  this  country.  See  Hyre  v.  Storer^  37  N.  H. 
121. 

2.  As  to  I'orms  and  Solemnities  of  Execution. — As  the  disposi- 
tion of  real  property  is  exclusively  subject  to  the  law  of  the  state 
where  it  is  situate,  it  is  the  sole  privilege  of  that  law  to  prescribe 
the  form  of  instrument  by  which  the  title  may  be  transferred :  Mc- 
Cormick  v.  SuUivant,  10  Wheat.  192 ;  N.  Y.  Code  Civ.  Proc,  sects. 
2612,  2694.  This  branch  of  the  general  rule  was  laid  down  in  an 
early  case,  where  a  will  was  made  beyond  sea,  which  did  not  con- 
form to  the  formalities  of  the  English  law.    The  court  said :  '^  The 
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will,  <is  to  the  landj  mast  be  void ;  and  it  makes  no  difference  that 
the  will  was  made  beyond  sea,  the  same  being  lands  in  England, 
which  if  they  pass  by  will,  must  pass  by  such  a  will  and  so  circum- 
stanced and  attested  as  the  laws  of  England  require :"  Coppin  v. 
Oappin,  2  P.  Wms.  293 ;  Doe  v.  Pickett,  61  Ala.  584.  Following 
this  principle,  it  has  been  held  that  where  a  local  statute  provided 
that  no  foreign  will  should  affect  real  estate  unless  filed  in  the  county 
where  the  land  lay,  the  requirement  of  the  statute  must  be  strictly 
complied  with,  or  the  will  would  be  inoperative  as  to  such  land: 
Kerr  v.  Moon,  9  Wheat.  565.  It  may  therefore  happen  that  a 
will  would  fail  to  pass  really  in  a  foreign  jurisdiction,  by  reason  of 
non-compliance  with  the  formalities  prescribed  by  the  lex  rei  siUg, 
and  yet  be  valid  to  pass  personalty  there  ;  compliance  with  the  law 
of  the  domicile  being  sufficient  for  that  purpose :  Potter  v.  Titeomb, 
22  Me.  303.  And  conversely,  a  will  void  for  informality,  by  the 
law  of  the  domicile,  or  where  made,  may  yet  be  effectual  to  pass  title 
to  real  property  in  another  state,  by  reason  of  its  due  execution 
according  to  the  solemnities  there  required;  though  it  would  be 
invalid  as  to  personalty  there  also:  Holman  v.  Hopkm%,  27  Tex. 
39. 

A  question  as  to  leaseholds  arises  at  this  point.  Are  they  to  be 
governed  by  the  law  of  the  owner's  last  domicile,  or  the  law  of  the 
place  where  the  land  lies  ?  In  the  Roman  law  and  systems  derived 
from  it,  they  are  governed  by  the  same  law  as  the  land,  being 
included  in  the  term  immovables.  And  this  is  the  rule  in  England ; 
Freke  v.  Lord  Carbery,  L.  R.,  16  Eq.  466.  In  New  York,  how- 
ever, a  leasehold,  for  this  purpose,  as  well  as  for  others,  is  consid- 
ered to  be  personal  property,  and  is  allowed  to  pass  by  a  will  not 
within  the  requirements  of  the  Revised  Statutes,  provided  it  be 
valid  by  the  law  of  the  last  domicile :  Despard  v.  Churchill,  53  N. 
Y.  192 ;  the  rule  would  now  be  this  way  under  sects.  2611,  2612, 
Code  Civ.  Proc. 

3.  As  to  Validity  of  Dispositions, — On  this  point  there  is 
no  conflict.  It  is  universally  agreed  that  the  lex  rei  sitoe  is  to 
prevail  not  only  in  the  matter  of  the  transfer  of  lands,  but  also 
as  to  the  nature,  extent  and  purpose  of  the  dispositions :  Whitf 
V.  Howard,  52  Barb.  306 ;  8.  c.  46  N.  Y.  Code  Civ.  Proc,  sect. 
2694.  Accordingly,  in  a  state  where  the  birth  of  a  posthumous 
child  operates  to  nullify  a  will,  a  testator  domiciled  elsewhere 
cannot  dispose  of  property  to  the  disinheritance  of  a  child  born 
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after  bis  death:  Eyre  v.  Slavery  37  N.  H.  114.  Although  pro- 
perly executed  by  the  law  of  the  domicile,  and  effective  to  pass 
real  estate  there,  the  birth  of  a  posthumous  child  would  operate  as 
an  abatement  of  all  devises  of  property  situated  in  the  foreign  state: 
Kingubury  y.  Burrmdej  58  III.  337.  So,  also,  where  a  foreign 
testator  devises  real  estate,  situate  here,  to  certain  charitable  uses, 
it  becomes  incumbent  on  the  courts  of  this  state  to  determine,  not 
only  the  validity  of  the  dispositions,  but  also  the  capacity  of  the 
charitable  bodies  to  take  the  property  intended  for  them :  White  v. 
Howard^  52  Barb.  306.  And  where  a  legacy  is  left  a  wife  in  lieu 
of  dower  in  foreign  lands,  and  she  refuses  the  legacy  and  claims 
her  dower,  the  dower  is  to  be  admeasured  according  to  the  law  of 
the  state  where  the  lands  lie:  Bolton  v.  Sigler^  29  Ark.  426.  The 
question  whether  dower  extends  to  all  the  lands  of  which  the  hus- 
band was  at  any  time  seised,  or  simply  to  those  of  which  he  died 
seised,  is  likewise  determined  by  the  same  law  :  Id. 

4.  A9  to  the  Conatntction. — It  has  been  said  t^at  the  law  of  the 
last  domicile  is  to  furnish  the  rule  of  construction  of  wills,  as  well  of 
realty  as  of  personalty,  unless  it  clearly  appears  from  the  terms  of 
the  will  that  the  testator  had  in  mind  the  law  of  the  foreign  juris- 
diction :  Story  Gonfl.  Laws,  sect.  479  h.  But  notwithstanding  the 
great  authority  of  the  writer  who  so  states  it,  the  rule  as  thus  laid 
down  is  not  borne  out  by  the  cases,  and  is  undoubtedly  opposed  to 
the  analogies  of  the  law  in  this  regard :  Whart.  Confl.  Laws,  sect. 
597.  As  early  as  1682,  the  courts  of  England  refused  to  construe 
a  will  made  in  Dutch,  and  disposing  of  land  in  England,  according 
to  the  law  of  Holland :  Bovey  v.  Smithy  1  Vern.  85.  The  court 
said :  ^*  As  to  what  was  objected  that  in  Dutch  they  never  use  the 
word  ^heir,*  that  signifies  nothing;  for  a  will  that  concerns  land  in 
England  must  be  so  framed  as  by  the  law  of  this  realm  is  required 
for  the  passing  of  estates,  as  hath  been  several  times  resolved  in 
cases  of  Latin  wills  and  the  like*':  Id.  And  the  courts  of  this 
country  are  equally  explicit :  Jennings  v.  Jenningiy  21  Ohio  St.  56. 
Where  the  question  was  whether  equitable  conversion  of  lands  here 
sitaate  had  taken  place  by  the  terms  of  a  foreigner's  will,  the  judge 
said :  *'  It  is  for  the  courts  of  New  York,  as  to  the  real  estate  in 
New  York,  to  construe  the  will,"  and  to  construe  it  by  our  law: 
White  V.  Howard^  52  Barb.  306.  Also  where  the  question  was 
whether  after-acquired  realty  passed  by  a  general  devise  of  land 

**  wherever  situate,"  it  was  held  that  the  judge  of  the  situs  apply- 
VojL  XXXIV.— 21 
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ing  the  local  law  was  the  one  to  construe  the  will :  ApplegaU  i> 
Smithy  81  Mo.  168.  The  proper  rule,  therefore,  and  the  oue  in 
accord  with  the  analogies  and  present  authorities  of  this  branch  of 
the  law  would  seem  to  be  that  it  is  not  at  all  a  question  of  what 
law  the  testator  had  in  view,  but  that,  in  construction,  the  law  of 
the  %itu8  must  govern :  Whart.  Gonfl.  Laws,  sect  597. 

J.  P.  KlRUN. 
New  York. 


m» 
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Supreme  Judicial  Court  of  MdasachuMtts* 

NEW  ENGLAND  TRUST  CO.  v.  EATON. 

Where  a  tnutee  of  a  fand  which  is  held  for  the  benefit  of  a  life  tenant  widi 
remainder  over,  purchases  as  an  investment  bonds  at  a  preraiam,  he  may  retain  cot 
of  the  interest  such  t^vfpu  annually  as  wiU  restore  to  the  fond,  at  the  matarity  of  the 
bonds,  exactly  what  was  taken  therefrom  at  the  time  of  purchase.  (Mobtoit,  C.  J.| 
UoLM£8  and  Allen,  JJ.,  dissenting.) 

Hemenway  v.  Hemenway^  134  Mass.  446,  distinguished. 

The  right  of  the  trustee  to  retain  such  sums  out  of  the  income  may  be  adjudicated 
by  the  probate  court  upon  the  settlement  of  an  annual  aocoant  of  the  trustee. 

The  material  facts  appear  in  the  opinion  of  the  court,  which  was 
delivered  by 

Devens,  J. — This  is  an  appeal  from  a  decree  affirming  a  decree 
of  the  probate  court,  by  which  the  account  of  the  New  England 
Trust  Company,  a  trustee  holding  a  fund,  the  income  of  which  was 
payable  to  a  tenant  for  life,  with  remainder  over,  was  disallowed. 
The  system  which  had  been  pursued  by  the  trustee  with  reference 
to  the  investments  which  it  had  made  in  bonds  and  other  promises 
to  pay  of  the  United  States  government,  or  of  municipal  or  rail- 
road corporations,  due  on  a  certain  day,  for  which  premiums  had 
been  paid,  was  to  ascertain,  by  tables  in  use  among  bankers  and 
brokers,  what  was,  in  fact,  the  net  income  arising  from  these  pro- 
mises— considering  the  premium  actually  paid  by  the  investing 
trustee,  which  would  not  be  repaid  at  the  maturity  of  the  bond,  the 
rate  of  interest,  the  date  of  payment  of  the  security — and  to  pay 
over  this  net  income  to  the  life-tenant ;  the  difference  between  this 
net  income  and  the  actual  rate  of  interest  as  received,  going  to  a 
fund  which,  at  the  date  of  the  maturity  of  the  promise,  would  leave 
the  original  capital  intact.     The  decree  appealed  from  directed  the 
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trustee  to  pay  to  the  life-tenant,  as  income,  the  sums  thus  retained 
for  the  parpoRe  of  being  returned  to  capital. 

Whether  the  question  presented  may  be  heard  and  adjudicated 
by  the  probate  court,  and  then  by  this  court,  on  appeal,  has  been 
doubted.  The  New  England  Trust  Company  is  a  testamentary 
trustee,  compelled  by  statute  to  render  its  accounts  at  least  once  a 
year  to  the  probate  court,  of  the  hearing  on  which  the  fullest  notice 
must  be  given,  and  the  question  is  one  immediately  connected  with 
the  administration  of  the  trust.  The  probate  court  has  full  power 
to  see  and  provide  that  every  interest  shall  be  fully  represented, 
and  it  is  to  be  observed  that  this  court  has  also,  concurrently  with 
the  Supreme  Judicial  Court,  full  jurisdiction  to  hear  and  determine 
in  equity  all  matters  in  relation  to  trusts  created  by  will:  P.  S.,  c. 
141-143.  It  had  the  right  to  determine  whether,  upon  the  account 
rendered  by  the  trustee,  it  was  its  duty  to  account  for  the  sums  it 
had  set  aside  as  a  part  of  the  capital  of  the  estate,  or  as  its  income, 
and  to  hold  or  pay  them  over  accordingly. 

Without  discussing  those  cases  in  which  it  has  been  held  that,  in 
settling  the  accounts  of  the  executors  of  a  will,  the  relative  rights 
of  legatees  under  a  will,  and  other  questions  arising  under  the 
will  in  reference  thereto,  cannot  be  decided;  all  of  which  are 
not,  perhaps,  fully  reconcilable ;  they  do  not  affect  the  question  of 
jurisdiction  here  involved:  Changer  v.  Basset^  98  Mass.  469; 
Gawdin  v.  Perry ^  11  Pick.  512;  Burhank  v.  Whitney y  24  Id. 
151,  first  paragraph.  Even  if  we  should  hold  that  it  was  intended 
that  in  the  administration  of  an  estate  the  probate  court  should  not 
pass  upon  the  difficult  questions  of  construction  often  arising  out 
of  wills,  but  should  determine  simply  the  amount  of  property  sub- 
ject to  distribution,  it  could  not  affect  the  present  inquiry.  The 
specified  object  of  requesting  trustees  to  render  annual  accounts,  is 
to  ascertain  whether  the  trustee  has  properly  dealt  with  the  trust 
property.  In  such  a  case  as  the  one  at  bar,  the  trustee  necessarily 
includes  in  his  account  the  payments  he  has  made,  and  describes 
the  investments  in  which  he  holds  the  trust  property.  If  he  has 
paid  over  to  the  tenant  for  life  that  to  which  the  tenant  was  not 
entitled,  be  should  not  be  allowed  therefor ;  and  if,  on  the  other 
hand,  he  has  transferred  to  the  carpus  of  the  fund  that  which  he 
should  not,  this  should  be  corrected.  Before  the  hearing  in  the 
probate  court,  and  in  this  court,  upon  the  account  of  trustees, 
questions  similar  to  the  principal  one  in  the  case,  at  bar  have  here- 


164        NEW  ENGLAND  TKUST  CO.  v.  EATON. 

tofore  been  determined.  See  Harvard  College  v.  Amory^  9  Pick. 
446.  It  was  determined  whether  a  sum  received  by  the  trustees 
of  an  estate  was  rightfully  paid  to  the  widow  of  a  testator,  instead 
of  being  reinvested  by  the  trustees  as  a  part  of  the  capital  of  the 
trust  funds.  In  Heard  v.  Uldredge,  109  Mass.  258,  upon  the 
appeal  by  the  life  tenant  from  the  decree  of  the  probate  court  . 

allowing  an  account  by  which  a  certain  sum  was  treated  as  capital, 
and  not  as  the  income  of  a  trust  fund,  the  decree  of  the  probate  | 

court  was  affirmed.  To  the  same  effect  are  Bowker  v.  Pierce^  130 
Mass.  262,  and  Dodd  v.  Win%hipy  133  Id.  359.  The  case  of  Wright 
V.  White,  136  Id.  470,  is  not  inconsistent  with  the  view  that,  upon 
the  settlement  of  an  account  of  the  trustee,  it  may  be  determined 
whether  a  sum  of  money  should  be  treated  as  the  capital  or  the 
income  of  a  trust  fund.  The  decree  upon  such  an  account  deals 
only  with  what  has  been  done  in  the  past,  although  a  decree  allow- 
ing an  account  of  what  has  been  done  may  afford  a  guide  in  ascer- 
taining what  will  be  allowed  in  the  future.  What  is  said  on  this 
subject  in  Wright  v.  White,  ubi  supra,  is  that  in  a  decree  allowing 
an  account  a  direction  as  to  the  mode  in  which  a  trustee  should 
thereafter  manage  the  trust  fund,  was  not  properly  a  part  of  the 
decree  allowing  an  account,  and  was  to  be  stricken  out. 

We  proceed,  then,  to  consider  whether  the  course  pursued  by  the 
trustee  was  correct,  and  thus  whether  the  account  of  what  he  has 
done  is  to  be  allowed.  It  is  the  general  rule  that  when  investments 
are  made  in  property  of  a  permanent  character,  and  not  in  termi- 
nable securities,  the  loss  or  gain  in  such  investment  is  that  of  the 
corpus  of  the  estate.  If,  for  any  cause,  it  be  reduced  in  value, 
and  it  becomes  necessary  to  sell  it,  the  sum  for  which  it  is  sold  be- 
comes a  new  principal,  on  which  the  life  tenant  is  to  receive  the 
income.  In  the  management  of  real  estate,  when  permanent  im- 
provements are  placed  thereon,  these  are  a  proper  charge  of  the 
capital,  while  usual  and  ordinary  repairs,  when  made,  are  a  deduc- 
tion from  the  income :  Parsons  v.  Winslow,  16  Mass.  361.  If  a 
trustee  purchases  shares  in  the  capital  stock  in  a  bank,  inasmuch 
as  the  remainder-man  will  receive  exactly  that  which  is  purchased, 
the  tenant  for  life  should  receive  the  full  income  thereof  undimin- 
ished. Such  was  the  course  pursued  by  the  trustee  in  the  case  at 
bar,  in  regard  to  the  bank  shares  purchased  by  it.  Nor  does  it 
become  the  duty  of  the  trustee  to  sell  such  shares,  should  they  ap- 
preciate in  value  after  he  has  invested  in  them,  and  pay  over  to  the 
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tenant  for  life  the  amount  which  they  have  increased  in  value.  If 
it  becomes  nece&tury  to  sell  such  shares  in  the  proper  administra- 
tion of  the  trust  estate,  the  gain  or  loss  is  that  of  the  capital  of  the 
estate,  and  the  sum  recovered  constitutes  a  new  principal. 

The  tenant  for  life  does  not  seek  any  order  by  which  the  bonds, 
the  interest  on  which  is  here  under  discussion,  are  to  be  sold  or  the 
investments  changed ;  nor  can  it  be  contended  that  these  securities 
are  not  of  a  class  in  which  trustees  may  invest,  if  due  care  has  been 
ased  in  the  selection.     The  rule  *'  that  no  investment  can  be  con- 
sidered safe  or  can  be  approved  by  a  probate  court  or  court  of  equity, 
except  in  public  securities,  however  well  supported  by  authorities,*' 
says  Chief  Justice  Shaw,  ^'  as  a  rule  well  established  in  English 
courts   of  equity,  is   wholly  inapplicable  and   untenable   in   this 
country:"  Lovell  v.  Minoty  20  Pick.  116.  While  there  are  now  many 
more  public  securities  than  those  which  existed  when  this  remark  was 
made,  investments  cannot  be  confined  to  them.     A  loan  at  a  fixed 
rate  of  interest,  even  if  secured  by  the  stock  of  a  manufacturing  or 
other  business  corporation  as  collateral  security,  if  proper  security  is 
taken  against  fluctuations,  is  necessarily  injudicious:    Brown  v. 
Frenchy  125  Mass.  410.    There  are  many  stocks  under  public  super- 
vision— ^bonds  of  corporations — where  there  is  sufficient  capital  to  in- 
sure their  safety,  which,  with  bonds  of  municipalities,  loans  secured  by 
mortgage,  constitute  proper  investments.    The  purchase  of  the  bonds 
by  the  trustee  appears  to  have  been  judiciously  made.     Substan- 
tially all  have  appreciated  in  value,  and  they  are  of  the  class  of 
securities  contemplated  as  investments  by  the  statute  under  which 
the  trustee  does  its  business:  St.  1869,  c.  182,  §  5;  St.  1871,  c. 
142;  P.  S.,  c.  116,  §  20. 

Assuming  that  the  purchase  of  bonds  even  at  a  premium,  was 
safe,  prudent,  and  such  as  judicious  men  would  make  in  the  conduct 
of  their  affairs,  which  is  substantially  the  rule  heretofore  laid  down, 
the  question  arises :  Inasmuch  as  it  is  certain  that  the  corpus  of  the 
fund  is  to  be  diminished  if  this  investment  is  permanent,  whether 
the  trustee  may  retain  such  sums  annually  as  will  restore  to  the 
fund  at  its  maturity  exactly  what  was  taken  therefrom  at  the  time 
of  the  purchase  ?  This  is  what  the  trustee  has  undertaken  to  do. 
If,  as  suggested  in  argument,  there  is  any  inaccuracy  in  the  calcu- 
lation by  which  this  result  is  reached,  this  is  a  subordinate  matter, 
to  be  determined  by  more  accurate  accounting  should  it  be  required, 
not  necessary  now  to  be  discussed.     That  which  is  really  income 
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from  a  bond  purchased  at  a  price  above  par,  say  120,  and  payable 
in  ten  years,  is  not  the  amount  received  in  interest  annually,  but 
that  amount  deducting  therefrom  the  sum  necessary  to  restore  at 
the  end  of  the  ten  years  the  $20  premium.  No  prudent  man  would 
treat  as  income  from  his  property  the  whole  amount  received  when 
there  was  thus  to  be  a  diminution  of  his  principal,  amounting  at 
the  end  of  the  ten  years  to  this  premium,  and  steadily  tending  to 
this  during  the  entire  period.  To  deal  with  interest  thus  received 
as  income  purely,  would,  to  the  extent  of  the  premium,  exhaust  the 
capital.  The  premium  paid  is  no  more  than  an  advance  from  cap- 
ital, which  the  remainder-man  is  entitled  to  have  repaid  if  he  is 
entitled  to  receive  the  capital  intact.  If,  in  such  a  case,  the  tenant 
for  life  should  die  before  the  maturity  of  the  bond,  and  thus  the 
whole  advance  not  then  be  repaid,  he  would  have  paid  no  more  than 
his  just  proportion.  Unless  the  premium  is  to  be  restored  it  is  not 
easy  to  see  how  investments  in  bonds  having  a  premium  can  be 
made  in  justice  to  the  remainder-man,  whose  property  (where  a  bond 
is  kept  to  maturity)  is  diminished  solely  for  the  benefit  of  the  ten- 
ant for  life.  Into  the  question  how  much  income  an  investment,  at 
a  premium,  in  a  bond,  payable  at  a  fixed  future  time,  produces,  the 
loss  of  the  premium  at  that  time  necessarily  enters  as  a  factor.  The 
bonds  purchased  by  the  trustee  have  substantially  all  appreciated 
in  value ;  and  this,  to  such  an  extent  that  if  they  were  now  sold, 
the  surplus  beyond  the  sum  which  would  be  necessary  to  restore  to 
the  capital  all  that  was  paid  at  the  time  of  purchase  by  way  of  pre- 
mium would  enable  the  trustee  to  pay  the  tenant  for  life  the  deduc- 
tions that  have  heretofore  been  made  in  order  to  repair  the  principal 
at  the  maturity  of  the  bond.  The  life-tenant,  therefore,  insists  that 
the  trustee  should  now  be  ordered  to  pay  to  her  those  sums,  as,  if  a 
sale  were  made  at  this  moment,  they  would  not  be  needed  to  repair 
any  deficiency  in  the  principal. 

The  trustee  is  to  manage  the  fund  in  his  hands,  not  for  the  pur- 
pose of  speculation,  ^'  but  in  regard  to  the  permanent  disposition  of 
the  fund:"  Harvard  College  v.  Armort/y  9  Pick.  461 ;  Lovell  v. 
Mtnoty  20  Id.  116.  The  argument  of  the  tenant  for  life,  that  the 
practice  of  holding  securities  until  their  maturity  would  deprive 
him  of  the  '*  every  care  and  ability  in  the  management  of  the  trust, 
for  which  he  pays  compensation  to  the  trustee,"  can  readily  be 
pressed  so  far  as  to  sanction  the  practice  of  trading  and  traflScking 
in  trust  securities,  which  would  be  attended  with  dangerous  results 
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to  the  tmst  Aind.  Investments  carefully  and  judiciously  made  are 
not,  as  a  general  rule,  to  be  disturbed.  The  argument  of  the  tenaiit 
asserts  that  the  income  obtained  for  the  tenant  is  less  than  one-half 
of  that  which  might  be  obtained  on  absolutely  safe  mortgages.  The 
case  affords  no  evidence  of  this,  nor  in  this  proceeding,  which  only 
concerns  the  account  of  the  trustee,  and  the  amount  of  his  payments 
to  the  tenant,  could  it  be  settled  whether,  in  this  view,  the  trustee 
ahonld  be  ordered  to  dispose  of  the  securities. 

But,  if  the  securities  were  sold  and  a  larger  sum  realized  than 
would  be  necessary  to  restore  to  the  corpiLS  of  the  estate  that  which 
was  taken  from  it  when  they  were  purchased,  the  question  would 
still  be  whether  the  appreciation  of  the  securities  in  market  value 
was  the  property  of  the  tenant  for  life  or  of  the  remainder-man. 
There  is  no  ground  on  which  it  can  be  contended  to  belong  to  the 
tenant  for  life,  unless  he  is  also  to  be  made  responsible  where  loss 
occurs  in  the  purchase  and  subsequent  sale  of  securities.  There 
cannot  be  this  chance  of  profit  for  him  unless  there  is  to  be  a  cor- 
responding risk  in  such  transactions.  If  the  rule  that  when  a 
Becurity  is  kept  to  maturity,  income  is  to  be  paid  only  to  such  an 
extent  as  shall  leave  the  corpus  of  the  estate  at  that  time  intact  by 
restoring  to  it  the  premium  paid  at  the  time  of  purchase,  be  just, 
it  is  equally  just  that  the  gain  or  loss  that  occurs  by  a  sale  thereof, 
if  for  any  cause  one  shall  become  necessary  while  it  is  running, 
ahonld  be  that  of  the  corpus  of  the  fund.  The  estate  of  the  tenant 
for  life  will  be  unaiTected  thereby,  except  so  far  as  it  may  be  altered 
when  a  change  is  made  in  securities  by  the  increase  or  diminution 
of  the  sum  to  be  re-invested.  To  expose  the  estate  of  the  tenant 
for  life  to  any  risk  beyond  what  is  involved  iu  this,  and,  because 
there  may  be  a  possible  chance  for  gain  under  some  circumstances 
by  changes  in  investments  ;  to  subject  it  to  the  loss  which  occurs, 
when,  for  any  cause,  it  becomes  necessary  to  sell,  at  a  diminished 
price,  securities  purchased  for  the  trust  estate,  would  be  to  defeat 
the  object  for  which  tenancies  for  life  are  in  most  cases  created. 

In  Parsons  v.  Winsloto^  tM  suprOj  there  had  been  a  loss  to  the 
trust  estate  by  the  defalcation  of  the  trustee,  whose  successor  had 
been  able  to  recover  from  him  in  value  only  a  portion  of  the  pro- 
perty originally  intrusted  to  him.  It  was  held  that  the  diminished 
fund  thus  received  would  constitute  a  new  principal,  and  that  the 
loss  would  thus  ^^  be  apportioned  in  the  same  manner  as  if  it  had 
arisen  from  the  fall  in  the  price  or  value  of  any  public  stocks  or  of 
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any  land  in  which  the  fund  should  have  been  invested  according  to 
the  provisions  of  the  will."  Ic  is  said  by  Mr.  Justice  Jackson  : 
*^  It  would  be  unjust  and  contrary  to  the  manifest  intent  of  the  tes- 
tator, if  the  tenant  for  life,  ou  the  one  hand,  should  continue  to 
receive  the  whole  amount  of  the  interest  on  the  original  fund  after 
the  principal  had  been  thus  reduced  ;  or  if,  on  the  other  hand,  the 
income  should  be  applied  to  replace  the  principal.  In  the  one  case, 
the  tenant  for  life  would  be  left  for  an  indefinite  period  without  any 
support  or  benefit  from  the  intended  bounty  of  the  testator  ;  and  in 
the  other,  the  remainder-man  might  loose  all  that  was  intended  for 
him." 

It  has  been  suggested  that  a  suspense  account  might  be  kept  by 
the  trustee,  to  which  sums,  such  as  have  in  the  case  at  bar  been 
retained,  might  be  carried ;  and  if  hereafter  the  bonds  should  be 
sold  before  maturity  at  an  advance,  the  life-tenant  would  be  entitled 
to  receive  therefrom  all  that  was  not  required  to  restore  the  capital 
originally  invested.  This  suggestion  is  based  upon  the  theory  that 
any  possible  profit  made  by  the  sale  of  securities  belongs  to  the  ten- 
ant for  life,  and  still  involves  the  idea  that  he  must  bear  the  possible 
loss.  We  cannot  consider  this,  except  so  far  as  his  estate  is  afiected 
by  the  increase  or  diminution  of  the  sum  to  be  reinvested.  Such  a 
suggestion  would  require,  as  a  corresponding  duty,  that  when  a  bond 
was  depreciating  in  value  there  should  be  retained  from  the  life- 
tenant's  income  such  sums  as  would  be  necessary  to  repair  the  loss 
to  the  capital  of  the  estate  by  such  depreciation,  should  it  be  sold 
before  maturity. 

There  can  ordinarily  be  no  better  test  of  the  income  which  a  sum 
of  money  will  produce,  having  regard  to  the  rights  of  both  the 
tenant  for  life  and  the  remainder-man,  than  the  interest  which  can 
be  received  from  a  bond  which  sells  above  par,  and  is  payable  at  the 
termination  of  a  fixed  term,  deducting  from  such  interest  as  it 
becomes  due  such  sums  as  will  at  maturity  efface  the  premium.  If 
such  a  bond  has  increased  in  value  since  its  purchase,  assuming  it 
to  have  been  an  entirely  safe  investment,  and  none  other  should 
have  been  made,  it  has  been  because  a  change  in  the  rates  of  inter- 
est, or  some  similar  cause,  has  altered  market  values.  There  would 
be  no  reason  to  suppose  that  such  a  bond  could  be  sold,  and  the 
amount  received  reinvested  at  any  higher  rate  of  interest,  unless  at 
the  sacrifice  of  some  safeguard  in  the  investment.  The  investments 
of  trust  property  should  be  made  with  a  view  to  permanency,  and 
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not  in  any  spirit  of  speculation ;  nor  should  changes  be  made  except 
after  much  inquiry  and  circumspection,  and  ordinarily  with  an 
immediate  and  advantageous  reinvestment  in  contemplation.  In 
making  such  changes  the  trustees  are  not  entitled  so  to  exercise 
their  authority  as  to  vary  or  aiTect  the  relative  rights  of  the  cestuis 
que  truMt :  Hill  on  Trusts  483. 

The  only  case  in  this  country  which  we  have  found,  or  to  which 
we  have  been  referred,  deciding  the  question  we  have  considered,  is  ^ 
Farwell  v.  Tweddle^  10  Abb.  N.  C.  94,  in  which  it  was  helil  that 
a  course  similar  to  that  pursued  by  the  trustee  in  this  case  was  cor- 
rect and  proper.   Not  much  assistance  was  to  be  expected  from  the 
English  cases,  as  until  22  &  23  Vict.  c.  35,  §  32,  authorizing  in- 
vestments in  East  India  stock,  only  one  security,  the  3  per  cent, 
consols,  bank  stock,  was  there  recognised  as  proper  for  trust-estates. 
An  investment  in  the  3  per  cents,  which  it  is  not  contemplated  will 
ever  be  paid,  and  the  holders  of  which  have  been  considered  as  per- 
petual annuitants,  has  been  deemed  the  only  safe  investment,  and 
peculiarly  adapted  for  the  purpose,  as,  until  a  recent  period,  they 
have  been  below  par.     The  principle  is  well  established  by  all  the 
English  cases  that  the  corpus  of  the  trust  capital  is  to  be  kept  intact, 
80  that  the  remainder-man  may  thus  receive  it,  while,  in  justice  to 
the  life-tenant,  it  must  be  kept  in  income-producing   property. 
When  the  testator  makes  a  general  gift  of  his  estate  to,  or  in  trust 
for,  a  person  for  life,  with  remainder  over,  so  much  of  the  property 
as  consists  of  leaseholds,  terminable  annuities,  or  other  interests  of 
a  perishable  nature,  must  be  converted  and  invested  in  these  per- 
manent securities.   As  they  are  permanent,  whether  purchased  above 
or  below  par,  the  life-tenant  receives  the  full  income,  the  remainder- 
man receives  undiminished  that  which  has  been  purchased,  and  no 
adjustment  of  the  relative  rights  of  the  cestuis  que  trustent  has  been 
necessary.     It  is  contemplated  that  there  may  be  specific  gifts  of 
terminable  or  perishable  securities  which  shall  show  an  intention  on 
the  part  of  the  testator  that  the  life-tenant  may  exhaust  or  consume 
them,  in  which  case  reinvestment  would  not  be  required,  nor  indeed 
proper.    In  the  absence  of  these,  if,  in  contradiction  of  the  general 
mle,  the  trustees  suiTer  the  tenant  for  life  to  receive  the  whole  income 
arising  from  such  securities,  he  will  be  decreed  to  refund  what  he 
may  have  received,  over  and  above  what  he  would  have  received  if 
the  conversion  had  been  duly  made  and  the  proceeds  invested  in  the 

3  per  cents.    This  difference  is  treated  as  capital  to  be  invested 
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for  the  benefit  of  all  parties  entitled,  and  the  tenant  for  life  is  bound 
to  make  it  good  in  the  first  instance.  On  his  failure,  the  trostees 
are  responsible  therefor :  Hill  on  Trusts,  sect.  386,  and  Perry  on 
Trusts,  sect.  547. 

The  same  principles  have  been  applied  since  investments  of  trust 
funds  were,  by  the  statute  of  22  &  23  Vict.  c.  35,  permitted  to 
be  made  in  East  India  stock,  which  is  a  security  that,  as  well  as 
certain  other  stocks  named,  may  be  redeemed.  The  courts  have 
constantly  refused  to  allow  any  investments  to  be  made  therein, 
unless  there  were  peculiar  reasons  for  favoring  the  life-tenant,  orst 
the  request  and  on  the  application  of  the  settler  of  the  trust: 
Equitable  Rev.  Int  Soc,  v.  Fuller^  1  Johns,  k  H.  379 ;  Hemenwatf 
V.  Hemenway^  134  Mass.  446.  In  such  cases  the  direction  has 
sometimes  been,  that  the  investment  should  not  be  made  unless  the 
stock  could  be  purchased  at  par :  Waite  v.  Littletoood,  41  L.  J.  (N. 
S.),  ch.  636.  One  reason  given  in  Cockbum  v.  Peel^  6  De  Gex, 
F.  &  J.  170,  for  refusing  to  permit  a  purchase  of  East  India  stock, 
was  that  it  must  be  purchased  at  an  advance,  and  that  there  was  no 
provision  in  the  act  for  any  sinking  fund  by  which  the  deficiency 
made  could  be  supplied. 

In  Hume  v.  Ifichardson,  4  De  Gex,  F.  k  J.  29,  it  was  held  that 
for  the  period  between  the  death  of  the  testator  and  the  passing  of 
the  statutes  22  &  23  Vict.  c.  35,  the  life-tenant  was  entitled  only 
to  such  income  as  she  would  have  received  had  the  stock  been  con- 
verted and  invested  in  consols;  and  that  although,  after  the  passage 
of  this  statute,  she  was  entitled  to  the  whole  income,  yet  the  trus- 
tees were  only  justifiable  in  keeping  the  East  India  stock  until  a 
suitable  investment  could  be  made  in  land,  in  which,  by  the  will, 
the  trustees  were  directed  to  invest. 

Broum  v.  Q-ellatly,  L.  R.,  2  Ch.  751,  decides  no  more  on  this 
subject  than  that  when  the  testator  authorizes  investments  as  per- 
manent, which  would  otherwise  be  unauthorized,  the  life  tenant  has 
the  full  income.  This  authority,  given  by  the  will,  indicated  a 
preference  of  the  life-tenant  to  this  extent,  which  took  the  case  out 
.  of  the  ordinary  rule.  *'  I  understand,"  says  the  chancellor,  "  the 
words  of  the  will  as  amounting  to  the  constitution  by  the  testator 
of  a  larger  class  of  authorized  securities  than  the  court  would  have 
approved  of,  and  the  court  has  merely  to  follow  his  directions,  and 
treat  the  income  accordingly  as  being  the  income  of  authorized 
securities."     Other  securities  not  coming  within  this  class  were 
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ordered  by  the  chancellor  to  be  converted  as  soon  as  possible,  and 
until  this  could  be  done,  the  life-tenant  would  be  entitled  thereon 
^'  to  the  dividends  on  so  much  three  per  cent,  stock  as  would  have 
been  produced  by  the  conversion  and  investment  of  the  property  at 
the  end  of  the  year." 

The  method  in  which  the  English  courts  deal  with  leasehold 
estates,  a  common  species  of  terminable  securities  not  known  in  the 
same  form  in  the  United  States,  when  they  are  settled  in  trust  for 
life,  with  remainders  over,  under  such  circumstances  that  the  settler 
must  have  regarded  them  as  continuing  interests  for  all  the  bene- 
ficiaries of  the  trust,  including  the  remainder-man,  is  strictly  analo- 
gous to  that  which  the  trustee  in  the  case  at  bar  has  pursued.    These 
estates,  which  are  terminable  on  a  life  or  lives,  or  at  the  end  of 
fixed  terms,  are  renewable,  sometimes  by  express  contract,  and 
sometimes  by  custom  which  has  been  recognised  as  legal,  upon  the 
payment  of  certain  fines  and  other  expenses.     It  is  held  to  be  the 
duty  of  the  trustees  to  preserve  the  leasehold  estates  by  renewing, 
at  the  usual  periods,  for  the  benefit  of  the  parties  in  remainder.    In 
the  absence  of  other  direction  by  the  settler,  the  fine,  &c.,  for 
renewal  is  to  be  paid  out  of  the  rents  and  profits  in  the  proportion 
in  which  the  cestuia  que  trust  enjoy  the  estate.     If  a  renewal  be- 
comes impracticable,  the  tenant  for  life  does  not  reap  the  whole 
advantage  of  non-payment  of  the  sum  properly  due  for  renewal,  if 
there  was  an  express  trust  for  renewal.     His  interest,  minus  the 
expenses  of  the  renewal,  is  all  that  is  given  him,  and  his  propor- 
tion of  the  amount  fairly  to  be  paid  for  renewal  is  still  a  proper 
charge  on  the  leasehold  estate  for  the  benefit  of  the  remainder. 
When  the  leasehold  estate  is  for  years,  the  amount  to  be  paid  is 
readily  ascertainable  by  the  proportion  which  the  tenant  for  life 
enjoys  of  the  leasehold  estate;  and  when  it  is  for  lives,  and  there 
i»  no  express  fund  created  for  the  renewal,  it  is  more  difiScult,  and 
the  court  has  sanctioned  the  plan  of  insuring  the  lives  of  the  cestuia 
qiie  vteto  nn  amount  sufiBcient  to  cover  the  usual  expense  of  renew- 
ing on  the  dropping  of  a  life:  Ilill  on  Trusts  436.    While  the  cases 
on  this  subject  are  complicated  by  the  express  provisions  made  in 
the  settlements,  and  appear  in  some  respects  confused,  they  estab- 
lish fully  the  position  that,  in  the  absence  of  direction  otherwise, 
the  property  received  is  to  be  turned  over  by  the  tenant  for  life  as 
he  received  it,  and  that  his  income  is  not  the  full  rent  and  profit, 
but  those  afler  deducting  therefrom,  as  accurately  as  it  can  be  ascer- 
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tained,  his  just  proportion  of  the  expense  of  maintaining  the  seca- 
rity  by  renewal  of  the  lease. 

The  tenants  for  life  rely  much  upon  Hemenway  v.  ffemenway^ 
134  Mass.  446.  This  was  a  bill  in  equity  by  which  was  brought 
before  us  the  whole  management  of  a  large  estate,  in  which  very 
ample  discretionary  powers  had  been  given  to  trustees.  The  testator 
had  left,  subject  to  the  trust,  bonds  payable  at  a  fixed  period.  Ab 
between  the  tenant  for  life  and  the  remainder-man,  it  was  decreed 
that  the  trustees,  by  the  authority  conferred  by  the  clause  of  the 
will  ^^  to  hold  the  said  property  as  they  may  receive  the  same,  or  at 
tbeir  discretion  to  sell  the  same,"  were  entitled  to  continue  their 
investments  as  such,  and  to  retain  these  bonds  until  they  were  paid 
off,  and  that,  ^^  the  whole  net  income  of  the  investments  thus  autho- 
rized must  go  to  the  tenants  for  life,  by  the  terms  of  the  will.*' 
There  was  also  an  investment  made  by  the  trustees  in  certain 
bonds,  having  nearly  eighteen  years  to  run,  on  which  a  small  pre- 
mium had  been  paid.  The  case  was  decided  upon  its  own  peculiar 
circumstances,  which,  so  far  as  disclosed,  were  held  to  show  no 
special  reason  why  the  tenant  for  life  should  not  receive  the  inter- 
est paid  on  the  bonds.  The  investment  constituted  ^*  a  very  small 
proportion  of  a  large  estate,"  and  Mr.  Justice  Holmes  remarks: 
*^  We  have  no  reason  to  doubt  that,  taking  the  whole  administration 
of  the  trust  into  account,  the  balance  has  been  evenly  held  between 
the  two  parties,  and  the  relation  between  the  remainder-man  and 
the  life-tenants  is  such  that  there  is  less  call  than  there  might  be 
in  some  other  cases  for  treating  the  life-tenant  with  great  strict- 
ness." 

It  certainly  was  not  held  that  the  trustee  might  not,  for  the  trust 
estate,  purchase,  under  some  circumstances,  at  a  premium,  bonds 
payable  at  a  fixed  time,  and,  exercising  his  discretion  honestly  and 
for  the  purpose  of  dealing  fairly  with  both  parties,  might  not 
reserve,  as  received,  some  portion  of  that  paid  as  interest,  sufficient 
at  the  end  of  the  period  to  restore  the  premium  to  the  capital,  by 
the  loss  of  which  it  would  otherwise  be  depleted. 

Upon  the  account  rendered  by  the  trustee  in  the  case  at  bar,  as 
heretofore  said,  the  question  whether,  by  virtue  of  our  supervision 
over  trusts,  the  trustee  should  be  ordered  to  change  his  investments, 
is  not  sought  to  be  brought  before  us.  Upon  these,  as  they  exist, 
the  deduction  from  the  full  interest  reserved  to  restore  the  premium 
at  the  end  of  the  term,  was  properly  made.     It  is  only  thus  that 
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the  property  can  be  tamed  over  to  the  remainder-man  undimin- 
ished. If  the  estate  of  the  tenant  for  life  terminates  before  the 
bond  expires,  the  cost  of  effacing  the  premium  will  be  borne  in  the 
right  proportion  by  the  respective  cestuia  que  trust. 

In  the  opinion  of  the  majority  of  the  court,  the  entry  should  be, 
•'Decree  reversed." 

Holmes,  J.  (dUaenting). — If  the  opinion  of  the  majority  rests 
on  the  ground  that,  so  far  as  appears,  the  trustees  might  have  made 
their  investments  with  the  intent  to  keep  them  until  the  trust  ex- 
pired or  the  bonds  matured,  and  in  the  exercise  of  its  discretion  as 
a  business  manager,  in  view  of  the  particular  circumstances  of  the 
case,  thought  it  necessary  to  retain  a  fund  in  suspense  against  a 
probable  loss  of  premium,  speaking  for  myself  alone,  I  should  have 
been  disposed  to  acquiesce  in  that  opinion.  But  from  the  main  line 
of  reasoning  actually  adopted,  I  must  dissent,  upon  grounds  both 
of  principle  and  authority. 

Shortly  stated,  I  understand  that  reasoning  to  be  this :  That  if  a 
bond  is  bought  at  a  premium,  it  roust  be  assumed  that  the  premium 
is  paid,  for  the  single  reason  that  the  rate  of  interest  on  the  bond 
is  higher  than  the  market  rate,  because  it  must  be  assumed  that  the 
investment  is  absolutely  safe;  that,  therefore,  the  analogy  of  wasting 
investments,  such  as  leaseholds,  applies,  and  that  an  annual  deduc- 
tion from  interest  is  proper. 

So  far,  this  is  precisely  the  argument  that  was  pressed  upon  us 
with  much  force  in  Hemenway  v.  Hemenway^  and  which  was 
rejected  after  the  gravest  deliberation.  A  great  part  of  the  opinion 
was  devoted  to  answering  it,  and  it  still  seems  to  me  that  the  dis- 
cussion was  necessary  to  the  decision  of  the  case.  Hemenway  v. 
Hemenway^  did  not  bring  before  us  the  whole  administration  of  the 
estate,  but  certain  specific  questions,  one  of  which  was  whether 
the  interest  should  make  good  the  premium  paid  by  trustees  for 
bonds  purchased  by  them  above  par.  If  the  rule  now  adopted  had 
been  recognised,  it  would  have  been  unnecessary  and  improper  to 
look  beyond  the  particular  bonds  to  the  rest  of  the  account.  It 
was  because  that  rule  was  repudiated  that  it  was  said,  and  delibcr- 
itely  said,  that  nothing  showed  that  the  premium  was  paid  for 
interest  above  the  market  rate,  and  that  the  whole  administration 
of  the  trust  might  be  considered.  The  latter  principle  is  not  the 
law  in  jurisdictions  when  authorized  investments  are  limited  in 
number,  as  in  New  York,  but  each  investment  is  dealt  with  sepa- 
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ratelj.  The  only  reason  for  departing  from  the  precedents  else- 
where was,  that  in  the  latitude  allowed  trustees  in  this  Common- 
wealthy  it  was  thought  impossible  to  assume  that  premiums  vere 
paid  in  respect  of  interest  alone.  I  think,  therefore,  that  the 
opinion  of  the  majority  is  opposed  to  one  of  the  points  directly 
decided  in  Hemenway  y.  Hemenway^  as  it  certainly  is  to  the  whole 
course  of  reasoning  in  that  case,  and  I  am  confirmed  in  my  opinion 
by  the  fact  that  two  other  of  the  four  surviving  justices  who  took 
part  in  the  decision  are  of  the  same  mind.  I  must  suppose  that 
Hemenway  v.  Hemenway  has  been  accepted  by  trustees  as  express- 
ing the  settled  opinion  of  the  court.  I  cannot  foresee  the  extent 
or  nature  of  the  evil  that  may  follow  from  our  abandoning  what 
has  been  acted  on  as  law.  But  I  should  be  most  unwilling  to  over- 
rule a  decision  which  I  supposed  to  have  been  accepted  as  a  guide 
in  dealing  with  property,  even  if  I  thought  it  wrong.  I  do  not, 
however,  think  either  the  decision  or  the  reasoning  in  Hemenway  v. 
Hemenway  wrong,  and  I  refer  to  that  case  for  what  I  do  not  deem 
it  necessary  to  repeat  here. 

But  I  understand  the  opinion  of  the  majority  not  to  stop  with 
overruling  Hemenway  v.  Hemenway.  In  this  case  the  bonds  thus 
far  have  not  depreciated,  but  have  risen,  in  value.  No  part  of  the 
premium  has  been  lost  as  yet ;  but  the  argument  is  either  that  it  is 
to  be  presumed  that  the  bonds  will  be  kept  until  the  premium  is 
lost,  or  else  that  the  approach  to  maturity  is  a  constantly  acting 
cause  which  depreciates  the  bond  so  much  each  year  with  mathe- 
matical certainty,  and  that  even  if  the  depreciation  is  disguised  hy 
a  more  powerful  motion  the  other  way,  it  must  be  allowed  for,  be- 
cause the  rise  in  value  belongs  wholly  to  the  corpus^  and  would 
have  been  so  much  greater  but  for  the  counteracting  influence.  I 
think  I  fully  appreciate  the  logical  force  of  this  argument,  but  it 
appears  to  me  to  illustrate  the  danger  of  relying  on  logic  when  your 
premises  are  fictitious.  The  necessary  premise  for  casting  the 
whole  burden  of  repaying  premiums  upon  interest  is,  that  the  pre- 
mium is  paid  solely  for  interest  above  the  market  rate.  If  that 
premise  is  a  fiction,  as  I  think  it  is,  and  if  considerations  of  policy 
are  held,  nevertheless,  to  justify  its  adoption,  at  least  the  conclusion 
to  be  drawn  from  it  should  be  guarded  and  restrained  by  considera- 
tions of  a  similar  nature.  I  can  hardly  think  that  if  the  trust  had 
been  terminated,  or  the  bonds  sold,  at  the  date  of  the  account, 
when  the  coupons  had  actually  gained  by  the  investment,  the  sums 
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retained  from  interest  would  be  paid  over  to  the  remainder-man. 
Yet  that  conclusion  would  follow  from  the  reasoning.  I  think,  in 
other  words,  that  the  question  of  holding  the  balance  even  between 
tenant  for  life  and  remainder-man  is  a  problem  so  dependent  on  the 
particular,  facts,  and  so  complex,  that  while  we  cannot  hope  to 
solve  it  with  perfect  accuracy,  every  one  would  feel  that  to  cut  the 
knot  with  a  formula,  in  the  case  I  have  supposed,  would  be  an  un- 
necessary abandonment  of  the  discriminations  within  our  power, 
and,  as  a  practical  judgment,  would  be  as  likely  to  work  injustice 
as  justice. 

If  I  am  right  so  far,  what  difference  can  it  make  that  the  trustee 
has  not  sold  ?  Whether  it  is  or  is  not  true,  as  is  said  in  Hemenway 
V.  HeTnenway^  that  a  determination  not  to  sell,  if  a  sale  is  possible, 
stands  on  much  the  same  footing  as  a  purchase,  I  apprehend  that 
if  a  trustee,  having  the  usual  powers,  sells  and  reinvests  twenty 
times  in  as  many  days,  he  is  not  ipso  facto  guilty  of  a  breach  of 
trust,  and  that  if  the  reinvestments  are  proper  and  profitable  his 
conduct  would  not  be  open  to  animadversion.  On  this  point  the 
£Dglish  books  can  give  us  no  light.  At  all  events  this  trustee 
might  sell  now  if  it  saw  fit.  On  what  ground  is  the  determination 
of  the  trustee  not  to  sell — a  determination  which  the  court  cannot 
revise — to  change  the  relative  rights  of  the  ceatuis  que  trttst  f 

Let  us  look  a  little  further  into  the  rule  adopted.  Suppose  a  sale 
to  have  taken  place,  and  other  bonds  to  have  been  bought  at  a  price 
above  par.  The  trustee  will,  of  course,  compute  the  rate  of  interest 
to  be  received  by  the  tenant  for  life  in  the  future,  by  deducting  the 
annual  sums  necessary  to  replace  the  new  premium  paid.  But  there 
is  no  particular  sanctity  in  the  rate  which  happened  to  prevail  at  the 
moment  of  purchase;  still  less  in  the  rate  artificially  determined  by 
the  premium  paid.  If  there  has  been  no  sale,  but  the  market  price 
of  the  bonds  has  risen,  ex  hypothem  the  rate  of  interest  is  conclu- 
sively proved  to  have  fallen,  because  the  fall  in  the  current  rate  of 
interest  is  the  only  recognised  ground  for  a  rise  in  price.  Why  is 
not  the  remainder-man  entitled  to  have  a  new  computation  started 
on  that  footing  ?  Why  is  not  the  tenant  for  life  entitled  to  have 
the  reservation  diminished  if  the  rate  of  interest  rises  ?  And  push- 
ing the  principle  to  its  logical  result,  why  is  not  the  trustee  bound 
to  follow  the  fluctuations  of  the  market  from  day  to  day,  attributing 
them  all  to  the  fluctuations  of  interest,  as  he  is  bound  to  do  7 

I  now  recur  to  the  premises  of  the  argument  which  I  am  opposing. 
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I  repeat  what  was  said  in  Hemenway  y.  Hemenway^  that  I  do  not 
see  how  we  can  start  with  the  assumption  that  all  proper  investments 
are  absolutely  safe,  when  the  leading  case  in  this  state  is  to  the  very 
point  that  an  investment  may  be  unsafe,  and  yet  justifiable:  Lovell  v. 
Minot,  20  Pick.  116.  But  the  assumption  appears  to  me  to  be  incon- 
sistent with  facts  which  we  must  notice,  and  to  lead  to  the  conclusion 
not  yet  mentioned  which  we  could  not  accept.  Within  a  few  years  the 
first  mortgage  4  per  cent,  bonds  of  a  flourishing  railroad  have  sold  at 
85,  while  at  the  same  time  United  States  4  per  cents  stood  at  120 
or  more,  and  city  4  per  cents  of  a  high  rank  stood  at  about  par. 
The  differences  were  not  to  be  accounted  for  by  the  difierence  of  time 
which  the  bonds  had  to  run,  or  by  exemption  from  taxation.  I 
should  be  surprised  to  learn  that  either  bond  was  not  a  proper 
investment.  If  they  all  were  proper  investments,  the  difierence  in 
price  could  not  be  referred  to  difference  in  interest. 

Again,  if  the  fiction  of  safety  be  adopted,  I  still  do  not  see  why 
it  does  not  follow  that  if  a  bond  is  bought  below  par  the  tenant  for 
life  is  equally  entitled  to  an  annual  increment  on  the  interest 
received  by  him  as  the  bond  gradually  approaches  maturity.  This 
was  argued  in  Hemenway  v.  Hemenway^  but  I  must  believe  that 
such  a  doctrine  would  disconcert  trustees  not  a  little.  Of  course  it 
would  call  for  sales  of  capital  from  time  to  time  to  produce  funds  for 
the  tenant  for  life  beyond  the  amount  received  on  the  bonds.  There 
is  a  well-known  bond  which  was  purchased  by  trustees  a  few  years 
ago  at  50  per  cent,  and  which  now  stands  at  120  or  over.  How  is 
a  case  like  that  to  be  dealt  with  ? 

If  it  be  said  that  the  consequences  suggested  follow  only  upon  an 
attempt  to  carry  logic  too  far,  and  that  they  are  to  be  controlled  by 
practical  judgment,  I  agree.  But  I  think  that  the  same  thing 
ought  to  be  true  of  the  step  now  taken,  as  I  have  said  already. 
If  we  are  to  start  with  a  fiction,  and  then  apply  logic,  I  think 
these  results  follow.  If  we  are  to  use  our  judgment,  I  do  not  see 
why  we  should  not  use  it  at  every  step,  and  I  believe  that,  to  make 
the  tables  referred  to  the  universal  arbiter  between  tenant  for  life 
and  remainder-man,  is  not  so  near  an  approach  to  justice  as  we 
may  hope  to  make.  I  am  much  more  disposed  to  regard  trustees 
as  a  sort  of  domestic  tribunal  ex  necessitate  between  the  parties, 
subject  to  the  control  of  the  courts  in  case  of  a  want  of  good  faith 
or  reasonable  judgment. 

Finally,  I  must  repeat  what  was  said  in  Hemenway  v.  Hemefh 
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way^  after  an  elaborate  examination  of  the  English  books,  that,  in 
my  opinion,  the  English  cases  do  not  apply  the  principle  of  wasting 
investment  to  premiums  on  authorized  permanent  investments. 
Bat,  even  if  they  did,  I  should  consider  that,  in  view  of  the  latitude 
of  investment  allowed  in  Massachusetts  and  the  great  fluctuations 
of  American  securities,  it  would  be  undesirable  to  accept  that 
principle  at  present,  and  still  more  so  to  adopt  the  simple  device 
of  the  tables  as  the  means  of  working  out  that  principle. 

I  express  no  opinion  upon  the  question  of  jurisdiction,  which  I 
have  not  thought  it  necessary  to  examine,  as  both  parties  desire  to 
have  the  case  dealt  with  upon  its  merits  now. 

I  am  authorized  to  state  that  the  Chief  Justice  and  Mr.  Justice 
Charles  Allen  concur  in  the  views  which  I  have  expressed. 


United  States  Circuit  Courts  W.  D.  Michigan, 

MINERAL  RANQE  RAILROAD  CO.  v.  DETROIT  k  LAKE  SUPERIOR 

COPPER  CO. 

A  »tmSe  statute  prorided  that  proceedings  for  the  condemnation  of  land  for  railway 
porposes  should  be  institated  in  the  probate  court  of  tlie  proper  county ;  that  the 
necessity  for  taking  the  lands,  and  their  ralae,  should  be  determined  by  commissioners 
or  a  jury  selected  by  such  court ;  and  that  such  proceedings  should  only  be  subject 
to  renew  by  the  Supreme  Court.  Under  this  statute  a  railroad  ^company  petitioned 
the  probate  court  for  the  condemnation  of  defendant's  lands.  The  defendant 
answered  the  petition,  and  demanded  a  removal  of  the  case  to  the  federal  court. 
Udd,  that  the  case  was  remo\'able  directly  from  the  probate  court. 

It  is  no  objection  to  the  jurisdiction  of  the  federal  court  in  such  cases  that  it 
niTolres  the  exercise  of  the  right  of  eminent  domain. 

On  motion  to  remand. 

On  the  14th  of  September,  1885,  the  Mineral  Range  Rail- 
road  Company  filed  its  petition  in  the  probate  court  for  the  county 
of  Houghton,  for  the  condemnation  of  certain  lands  owned  by  the 
defendant  in  the  village  of  Hancock,  for  the  purpose  of  constructing 
a  branch  of  its  road  across  these  lands  from  Houghton  to  Hancock. 
The  defendant  shortly  thereafter  answered  the  petition,  and  upon 
the  same  day  filed  its  petition  in  the  probate  court  for  the  removal 
of  the  cause  to  this  court,  upon  the  ground  that  it  was  a  citizen  of 
the  state  of  Connecticut.  The  removal  was  ordered,  and  a  transcript 
of  the  record  immediately  filed  in  this  court.  The  railroad  com- 
pany thereupon  moved  for  the  appointment  of  three  commissioners 
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under  the  statute,  accompanjing  its  motion  with  an  oral  motion  to 
remand  for  want  of  jurisdiction. 

W.  P.  Healt/f  for  the  railroad  company,  petitioner. 

T.  L.  Chadboumef  C.  B,  Chanty  and  Otto  Kirchnery  for,  the 
copper  company. 

The  opinion  of  the  court  was  delivered  by 

Brown,  J. — In  delivering  the  opinion  of  the  Supreme  Court  in 
GaiTies  V.  FuenteSf  92  U.  S.  10,  19,  Mr.  Justice  Field  remarked 
that  the  Removal  Act  of  1867  covered  every  possible  case  involving 
a  controversy  between  citizens  of  the  state  where  the  suit  was 
brought  and  citizens  of  other  states,  if  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeded  the  sum  of  $500;  that  it  mattered  not 
whether  the  suit  was  brought  in  a  state  court  of  limited  or  general 
jurisdiction.     "  The  only  test  was,  did  it  involve  a  controversy 
between  citizens  of  the  state  and  citizens  of  other  states,  and  did 
the  matter  in  dispute  exceed  a  specified  amount  ?    And  a  contro- 
versy was  involved  in  the  sense  of  the  statute  whenever  any  property 
or  claim  of  the  parties  capable  of  pecuniary  estimation  was  the  sub- 
ject of  the   litigation,  and  was  presented  by  the  pleadings  for 
judicial  determination."     That  controversies  of  the  general  nature 
of  this  are  *' suits  of  a  civil  nature  at  law"  was  settled  in  Boom  Co, 
V.  Patterson^  98  U.  S.  403,  which  was  also  a  proceeding  under  a 
statute  of  Minnesota  for  the  condemnation  of  land  under  the  right 
of  eminent  domain.  There  is,  however,  a  difference  in  the  methods 
of  procedure  under  the  two  statutes  which  takes  the  case  under 
consideration  out  of  the  language  of  the  opinion  in  the  Minnesota 
case,  and  involves  it  in  a  difficulty  which  was  not  there  presented. 
In  Minnesota  the  course  was  for  the  corporation  to  apply  to  the 
District  Court  of  the  county  for  the  appointment  of  commissioners  to 
appraise  the  value  of  the  land,  and  take  proceedings  for  its  con- 
demnation.    If  the  award  of  the  commissioners  was  not  satisfactory 
to  either  party,  an  appeal  might  be  taken  to  the  District  Court, 
where  it  was  entered  by  the  clerk  as  *'  a  case  upon  the  docket;"  the 
persons  claiming  interest  in  the  land  being  designated  as  plaintiffs, 
and  the  company  seeking  its  condemnation  as  defendant.  The  court 
was  then  required  *^  to  proceed  to  hear  and  determine  such  case  in 
the  same  manner"  that  other  cases  were  heard  and  determined,  with 
the  aid  of  a  jury,  unless  a  jury  was  waived.     The  value  of  the  land 
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being  assessed,  the  amount  of  the  assessment  was  to  be  entered  as  a 
judgment  against  the  company,  subject  to  a  review  by  the  Supreme 
Court.  A  similar  question  arose  in  one  of  the  Pacific  Railroad 
Removal  Ca%e%^  115  U.  S.  1,  and  was  held  to  have  been  answered 
by  the  reasoning  in  the  Patterson  Case, 

In  this  state  the  act  provides  that,  in  case  the  railroad  company 
is  unable  to  purchase  the  needed  land,  it  shall  present  its  petition 
to  the  Probate  Court,  or  the  judge  thereof,  with  proof  of  service  of 
notice  to  all  persons  interested,  who  may  show  cause  against  the 
prayer  of  the  petition  and  may  disprove  any  of  the  facts  alleged 
therein.  Upon  hearing  the  proofs  and  allegations  of  the  parties,  if 
no  sufficient  cause  is  shown  against  granting  the  prayer  of  the  peti- 
tion, the  court  or  judge  shall  appoint  three  freeholders  as  commis- 
sioners to  determine  the  necessity  for  taking  the  land,  and  to 
appraise  the  damages  to  be  allowed  to  the  owner,  provided  that 
either  party  may  demand  a  jury  whose  powers  shall  be  the  same 
as  those  of  the  commissioners.  Upon  the  report  of  the  commis- 
sioners or  the  jury  being  filed,  the  court  shall  confirm  the  same, 
unless  for  good  cause  shown  by  either  party,  and  shall  direct  to 
whom  the  money  shall  be  paid.  Within  twenty  days  after  the  con- 
firmation of  the  report  either  party  may  appeal  to  the  Supreme 
Court,  specifying  the  objections  to  the  proceedings,  and  the  Supreme 
Court  shall  pass  upon  such  objections  only,  all  other  being  deemed 
to  have  been  waived. 

There  is  no  provision  in  this  act  for  an  appeal  to  the  court  from 
the  award  of  the  commissioners,  and  the  forming  of  an  issue  to  be 
tried  by  a  jury,  as  were  the  cases  in  Minnesota  and  Kansas.  But 
if  a  jury  be  demanded,  the  case  is  at  once  referred  to  them,  and 
they  proceed  to  pass  both  upon  the  necessity  for  condemning  the 
lands  in  question,  and  upon  the  amount  of  compensation  to  be 
awarded  the  owners,  acting,  as  has  been  held  by  the  Supreme  Court, 
both  as  judges  of  law  and  of  fact,  although  by  the  terms  of  the  act, 
the  judge  may  attend  the  jury  to  decide  questions  of  law  and 
adoiinister  oaths  to  witnesses.  In  Ifesa  v.  Reynolds^  113  U.  S.  73, 
there  was  also  a  provision  for  an  appeal  from  the  allowance  of  the 
commissioners  appointed  by  the  Probate  Court  to  the  Circuit  Court 
of  the  county,  where  an  issue  was  framed  for  trial  by  jury.  Did 
the  statute  for  the  condemnation  of  land  also  provide  for  an  appeal 
from  the  Probate  Court  to  the  Circuit  Court,  and  the  framing  of  an 
issue  there,  we  should  find  no  difficulty  in  holding,  as  was  held  in 
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that  case  and  in  Boom  Co.  v.  Patterson^  that  the  removal  shoald  be 
had  from  the  Circuit  Coart,  and  not  from  the  Probate  Court.  Bat 
does  the  failure  of  the  statute  to  provide  for  an  appeal  from  the 
award  of  the  commissioners  to  the  Circuit  Court,  and  the  framing  of 
an  issue  there,  deprive  the  case  of  its  removable  character  ?  We 
think  not.  Had  the  petition  been  in  the  general  form  contemplated 
in  some  cases  for  the  condemnation  of  all  the  land  within  the  county 
needed  for  the  purposes  of  the  railway,  making  all  the  owners  along 
the  line  of  its  road  parties  defendant,  it  might  be  a  serious  question 
whether  a  single  non-resident  proprietor  whose  property  was  sought 
to  be  taken  could  remove  the  case,  even  so  far  as  it  respected  him* 
self,  to  this  court,  although  this  also  seems  to  be  answered  in  the 
Pacific  Railroad  CaaeSj  115  U.  S.  19.  But  we  do  not  find  it 
necessary  to  determine  whether  there  might  not  be  cases  of  thid 
description  to  which  the  removal  acts  would  not  apply.  In  this 
case  the  railroad  seeks  the  condemnation  of  a  single  specific  parcel 
owned  by  the  defendant.  To  its  petition  the  defendant  has  filed  its 
answer,  setting  forth  its  reasons  why  the  prayer  of  the  petition 
should  not  be  granted.  There  is  here  a  single,  indivisible  suit  or 
controversy  to  obtain  the  possession  of  land  in  which  the  railroad 
company  is  plaintiff'  and  the  copper  company  is  defendant,  and  the 
case  does  not  differ  essentially  from  an  ordinary  action  of  ejectment, 
except  in  the  fact  that  plaintiff  offers  compensation  for  the  lands  it 
seeks  to  condemn. 

Further  objection  is  made  to  our  assumption  of  jurisdiction,  for 
the  reason  that  it  involves  the  exercise  of  the  right  of  eminent 
domain,  which  is  claimed  to  be  non-judicial  in  its  character,  and 
therefore  a  special  proceeding,  to  be  carried  on  solely  by  virtue  of 
the  statute,  in  the  courts  of  the  state  therein  designated.  The  same 
position  was  taken  by  the  landow^ner  in  the  case  above  referred  to, 
viz.,  that  the  proceeding  to  take  private  property  for  public  use  was 
an  exercise  by  the  state  of  its  sovereign  right  of  eminent  domain, 
and  with  its  exercise,  the  United  States,  a  separate  sovereignty,  had 
no  right  to  interfere.  The  position  was  said  to  be  a  sound  one  so 
far  as  the  act  appropriating  the  property  was  concerned ;  that  when 
the  use  is  public,  the  necessity  or  expediency  of  appropriating  any 
particular  property  is  not  a  subject  of  judicial  cognisance.  ^'  The 
property  may  be  appropriated  by  an  act  of  the  legislature,  or  the 
power  of  appropriating  it  may  be  delegated  to  private  corporations, 
to  be  exercised  by  them  in  the  execution  of  works  in  which  the 
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public  is  interested.  But,  notwithstanding  the  right  is  one  that 
appertains  to  sovereignty,  when  the  sovereign  power  attaches  con- 
ditions to  its  exercise,  the  inquiry  whether  the  conditions  have  been 
observed  is  a  proper  matter  for  judicial  cognisance." 

We  understand  the  meaning  of  this  language  to  be  substantially 
this :  That  the  right  of  eminent  domain,  or  of  appropriating  private 
property  to  public  use,  is  a  sovereign  right,  vested  in  the  state  itself, 
acting  through  its  legislature ;  that  the  state  may  delegate  this  right 
to  railway  and  other  corporations,  as  it  has  done  in  this  state,  and 
may  impose  upon  the  exercise  of  the  right  such  conditions  as  it 
chooses,  with  reference  to  the  manner  in  which  the  application  shall 
be  made,  the  necessity  for  the  appropriation  of  any  particular  lands 
determined,  and  their  value  ascertained,  and  when  the  court  observes 
that  the  necessity  of  appropriating  any  particular  property  is  not  a 
subject  of  judicial  cognisance,  it  means  simply  that  it  is  not  neoes- 
mxrily  a  subject  of  judicial  cognisance.  The  legislature  may  seize 
upon  and  appropriate  directly  a  piece  of  private  property  upon  pay- 
ing the  owner  its  value,  or  it  may  authorize  a  corporation  to  do  this 
by  an  appeal  to  its  judicial  tribunals.  The  court  itself  has  no  right 
to  appropriate  property ;  but  in  carrying  out  the  will  of  the  legisla- 
ture, and  in  making  the  proper  inquiries  as  to  the  necessity  of  the 
appropriation  and. the  value  of  the  lands,  it  is  exercising  judicial 
power.  *^  If  that  inquiry  take  the  form  of  a  proceeding  before  the 
courts  between  parties,  the  owners  of  the  land  on  the  one  side,  and 
the  company  seeking  the  appropriation  on  the  other,  there  is  a  con- 
troversy which  is  subject  to  the  ordinary  incidents  of  a  civil  suit, 
and  its  determination  derogates  in  no  respect  from  the  sovereignty 
of  the  state."  In  the  Minnesota  case,  as  reported  in  3  Dill.  465, 
it  appears  that  the  boom  company  was  authorized  by  a  special  act 
to  condemn  the  land  necessary  to  its  business,  while  in  this  state 
the  same  power  is  conferred  by  a  general  act  upon  all  railroad  com- 
panies. There  is,  however,  no  practical  difference  in  the  nature 
of  the  power  vested  in  the  courts  in  each  case. 

It  is  true,  there  are  some  expressions  in  the  cases  of  Toledo^  ^<?., 
Ry.  Co.  V.  Dunlap,  47  Mich.  466,  452,  and  Port  Huron,  ^c, 
Rtf.  Co.  V.  Voorheis,  50  Mich.  606,  which  indicate  that,  in  the 
opinion  of  the  Supreme  Court,  these  proceedings  to  condemn  lands 
are  not  in  themselves,  and  never  have  been,  regarded  as  judicial 
proceedings,  because  the  legislature  might,  and  sometimes  does, 
authorise  such  proceedings  to  be  carried  on  before  highway  commis* 
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sioners  or  other  non-judicial  bodies,  and  because,  even  when  acting 
by  appointment  from  a  court  of  justice,  the  jury  or  commissioners 
are  judges  of  the  law  as  well  as  of  the  facts.     But  Mr.  Justice 
Campbell  afterwards  qualifies  this  remark  to  a  certain  extent  by 
observing  that  *'  they  are  not  judicial  proceedings  in  the  ordinary 
sense ;''  a  comment  in  which  we  entirely  concur.     We  understand, 
however,  that  whenever  a  court  of  justice  is  called  upon  to  deter- 
mine or  adjust  the  rights  of  two  or  more  parties  standing  adversely 
to  each  other,  the  court  is  acting  in  a  judicial  capacity,  whether 
the  decision  of  the  question  presented  lies  with  a  judge,  or  a  jury, 
commissioners  or  referees  selected  by  the  court.     Especially  is  this 
the  case  when  such  proceedings  are  subject  to  review  by  an  appel- 
late tribunal.     In  In  re  New  York  Cent.  Rd,^  66  N.  Y.  407, 
409,  the  Court  of  Appeals  held  that  the  power  of  determining  what 
lands  were  necessary  to  be  appropriated  to  the  use  of  railways  was 
a  judicial  question,  and,  when  controverted,  the  facts  must  obvi- 
ously, in  some  form,  be  laid  before  the  court  to  enable  it  to  decide. 
So,  in  Warren  v.    Wisconsin  Rd,^  6  Biss.  425,  which  was  also 
a  proceeding  to  condemn  land  for  railway  purposes,  a  motion  was 
made  to  remand,  on  the  ground  that,  as  it  was  a  proceeding  by  the 
state  in  the  exercise  of  its  right  of  eminent  domain,  the  suit  was  to 
be  regarded  as  substantially  a  suit  against  the  state,  of  which  the 
federal  court    had    no  jurisdiction.     The   motion,  however,    was 
denied ;    the  court    holding   that  the  state    had   no   interest    in 
the  controversy,  and  that,  although  it  was  a  special  proceeding,  it 
was  a  suit  within  the  meaning  of  removal  acts.    In  Railway  Oo,  v. 
Whittons  AdmW.,  13  Wall.  270,  the  Supreme  Court  holds  that 
when  a  general  rule  as  to  property,  or  personal  right  or  injuries  to 
either,  is  established  by  state  legislation,  its  enforcement  by  the 
federal  courts  in  a  case  between  proper  parties  is  a  matter  of  course, 
and  the  jurisdiction  of  the  court  in  such  case  is  not  subject  to  state 
limitation.     In  Weston  v.  City  Council  of  Charleston^  2  Pet.  449, 
it  was  said  that  the  term  *'8uit**  was  certainly  a  very  compre- 
hensive one,  and  was  understood  to  apply  to  any  proceeding  in  a 
court  of  justice  by  which  an  individual  pursues  that  remedy  which 
the  law  affords  him.     But  we  think  this  point  is  also  covered  by 
the  case  of  KiM  v.  United  States,  91   U.  S.  367,  in  which   the 
Circuit  Court  was  sustained  in  assuming  jurisdiction  of  a  proceeding 
to  enforce  the  right  of  eminent  domain  in  favor  of  the  United  States 
to  condemn  lands  for  a  government  building,  althouorh  there  was  no 
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Btatate  authorizing  the  proceeding.  That  it  was  a  suit  was  said  to 
admit  of  no  question.  If  proceedings  to  condemn  be  a  suit,  then 
the  conduct  and  determination  of  such  suit  must  be  an  exercise  of 
jadicial  power. 

But  conceding  that  if  the  only  question  in  this  case  were  the 
amoant  of  damages  to  be  paid  by  the  railroad  company,  the  juris- 
dicdoQ  of  this  court  would  be  sustained  by  the  authorities  above 
cited,  it  is  insisted  that  these  cases  are  inapplicable,  because  by  the 
Btatate  of  this  state  the  jury  or  commissioners  must  pass  upon 
the  question  of  the  necessity  for  taking  the  property,  as  well  as  the 
amount  of  damages  to  be  awarded.  But  we  think  that  in  this  par- 
ticular counsel  overlook  the  distiriction  between  the  power  to  con- 
demn, which  confessedly  resides  in  the  state,  and  proceedings  to 
condemn,  which  the  state  has  delegated  to  its  courts.  The  pro- 
ceeding is  certainly  not  deprived  of  its  character  as  a  suit  by  reason 
of  its  taking  cognisance  of  this  additional  question  ;  and  if  it  be  a 
suit,  the  right  of  removal  attaches.  Wherever  a  right  is  given  by 
the  law  of  a  state,  and  the  courts  of  such  state  are  invested  with 
the  power  of  enforcing  such  right,  the  proceeding  may  be  removed 
to  a  federal  court  if  the  other  requisites  of  removability  exist. 

The  motion  to  remand  must  be  denied,  and  the  case  will  proceed 
in  the  manner  provided  for  in  the  state  statute. 


Nature  (f  RemovahU  SuUm. — The  opin- 
ion of  the  principal  case  lolly  accords 
with  the  preTioas  rulings  of  the  courts, 
on  the  points  inTolved,  and  contains  a 
itTj  clear  statement  of  the  proper  con- 
struction of  the  federal  removal  act  as  to 
the  nature  of  a  removable  suit.  The 
language  of  the  several  removal  acts 
concerning  the  nature  of  the  suit  is  quite 
broad.  Sect.  639,  of  the  Act  of  1866, 
provides  for  the  removal  of  **  any  suit 
♦  ♦  wherein  the  amount  in  dispute  ♦  ♦ 
exceeds  the  sum  or  value  of  five  hun- 
dred dollars,"  and,  of  course,  there  must 
be  either  diversity  of  citixenship  of  the 
parties  to  the  suit,  or  its  determination 
most  depend  upon  the  construction  of  a 
federal  law.  '*  Any  tuit  of  a  civil  na- 
ture at  law  or  in  equity,"  is  the  language 
of  sect.  S  of  the  Removal  Act  of  March 
9d,  1875;  the  language  of  either  act 
being  bixinii  enough  to  embrace  all  suits 


of  a  civil  nature  where  the  sum  in  dis- 
pnte  exceeds  $500,  unless  it  was  not 
contemplated  by  Congress  that  the  fede- 
ral courts  should  have  jurisdiction  of 
certain  causes  which,  from  their  pecu- 
liar nature,  belong  exclusively  to  the 
state  courts.  The  nature  of  the  contro- 
versy is  not  essential  to  determine  the 
question  of  removability,  for  the  right 
of  removal  arises  from  the  laws  of  Con- 
gress alone.  This  proposition,  although 
at  first  doubted,  is  now  well  established. 
State  legislation  cannot  impair  the  juris- 
diction of  the  federal  courts  over  contro- 
versies between  citizens  of  different 
states :  Byde  v.  Sfone^  20  How.  1 75  ; 
Suydam  v.  Broadnax^  14  Pet.  67  ;  Union 
Bank  v.  Jolly* s  Administrators^  18  How. 
503.  *'  All  cases  which  fall  within  the 
ordinary  notion  of  an  action  at  law,  or 
contract,  or  tort,  or  of  a  suit  in  equity, 
are  undoubtedly  embraced   by  the  Ian- 
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guage**  of  the  removal  acta  :   Dillon  on 
Removal,  dd  ed.  p.  49,  sect.  41. 

Te»t  of  Removability, — Is  there  a  con- 
troversy between  citizens  of  different 
states,  is  the  controlling  question.  The 
general  principle  applicable  is  that  a  con- 
troversy between  citizens  is  involved  in 
a  suit  whenever  any  property  or  claim 
of  the  parties,  capable  of  pecuniary  esti- 
mation, is  the  subject  of  the  litigation, 
and  is  presented  by  the  pleadings  for 
judicial  determination.  This  rule  was 
laid  down  in  Gaines  v.  /Wn/M,  92  U.  S. 
80,  and  has  been  subsequently  reaffirmed  : 
Boom  Co,  V.  Patterson^  98  U.  S.  403 ; 
Northern  Pacific  Terminal  Co,  v,  Loioen- 
berg,  18  Fed.  Rep.  339  (U.  S.  Cir.  Ct. 
Dist.  Oregon).  If  such  a  controversy  is 
involved,  this  constitutes  a  suit  within 
the  meaning  of  the  removal  act,  and  may 
be  transferred  to  the  federal  courts,  pro- 
vided, of  coarse,  that  the  suit  is  between 
citizens  of  ditferent  states,  or  there  is  a 
federal  question  involved,  and  the  amount 
in  dispute  exceeds  $500,  notwithstanding 
that  it  may  have  been  brought  in  a  state 
>  court  of  limited  jurisdiction  :  Gainea  v. 
FuenteSf  supra;  Dillon  on  Removal  of 
Causes,  Sd  ed.,  p.  60,  sect.  48.  But  see 
Rathbone  OH  Co,  v.  Ranch,  5  West  Va. 
79,  where  it  is  held  that  no  motion  to 
remove  a  cause  can  be  made  before  a 
justice  of  the  peace,  for  the  reason  that 
this  is  not  a  state  court  within  the  mean- 
ing of  the  law  of  Congress.  The  act 
reads  **  any  state  court.'' 

Condemnation  Proceedings, — This  ques- 
tion has  been  more  frequently  contested, 
perhaps,  in  condemnation  proceedings 
than  in  any  other  kind  of  cases,  and 
several  close  points  have  been  raised  as 
to  the  propriety  or  right  of  the  federal 
courts  to  assume  jurisdiction  of  such  pro- 
ceedings. 

1.  It  has  been  urged  that  snch  are  not 
judicial  proceedings ;  that  the  exercise 
of  the  right  of  eminent  domain  belongs 
exclusively  to  the  state,  and  that  the  fact 
that  it  is  delegated  by  the  state  legisla- 
ture to  corporations  does  not  give  the 


proceedings  a  judicial  character.  This 
reasoning  is  specious.  In  all  such  pro- 
ceedings there  is  necessarily  a  contest 
between  the  party  seeking  to  oondeniii 
and  the  owner  of  the  property.  Tba 
necessity  of  the  taking  and  the  value  are 
always  involved.  These  questions  are 
to  be  referred  to  some  tribunal  which,  in 
determining  them,  necessarily  exercises 
judicial  powers,  whatever  be  the  nature 
of  such  tribunal  in  other  respects.  It 
adjusts  the  rights  of  the  parties,  standing 
adversely  to  each  other.  This  is  under- 
stood to  bo  the  province  of  a  court  of 
justice :  A  *'  court  is  a  place  where  jus- 
tice is  judicially  administered,"  and  a 
controversy  of  this  kind  presents  all  the 
features  of  a  proper  case  for  the  judicial 
administration  of  justice.  And  it  can 
make  no  difference,  so  far  as  its  jndidal 
capacity  is  concerned,  whether  it  deter* 
mines  the  questions  of  law  or  fact  as  they 
arise,  or,  under  the  particular  state  law, 
it  refers  them  to  a  jury,  commissionen, 
or  referees.  It  is  the  tribunal  which  acts. 
It  is  the  practice  of  many  important 
state  courts  to  refer  cases.  And  the 
referee  determines  both  questions  of  law 
and  fact,  subject  to  the  approval  of  the 
appointing  court.  Nor  does  the  fact  that 
the  state  may,  through  its  legislative  de- 
partment, directly  appropriate  private 
property,  destroy  the  judicial  character 
of  the  tribunal  it  has  designated  to 
assume  control  of  such  proceedings,  when 
such  tribunal  is  acting.  See  Port  Hurtm, 
^c,  Rd.  V.  Voorhies,  50  Mich.  506; 
Toledo,  ^.,  Rd,  v.  Dunfap,  47  Mich. 
456,  462  ;  In  re  N,  Y.  Cent,  Rd,  66 
N.  Y.  407,  409,  where  this  objection  is 
fully  considered. 

2.  And  it  has  been  contended,  that, 
although  this  is  a  proceeding  partaking 
of  a  judicial  nature,  yet  not  a  judicial 
proceeding  in  the  ordijiary  sense,  hence 
not  a  "civil  suit"  as  contemplated  by 
the  removal  act. 

8.  It  has  also  been  urged  that  this  is 
virtually  a  proceeding  between  the  state 
and  the  party  seeking  to  condemn,  there- 
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fbre  not  sabject  to  the  federal  jarisdic- 

tiOD. 

lihutration  Caset. — ^The  cases  ftillj  an- 
swer these  objectiooR.  City  of  Chicago 
▼.  Hutchinson  ef  a/.,  15  Fed.  Rep.  139  ; 
8.  o.  23  Am.  Law  Keg.  730,  was  a  pro- 
ceeding bj  the  citj  of  Chicago  to  con- 
demn land  for  a  public  street,  in  the 
Saperior  Court  of  Cook  coontr,  against 
the  Tarious  owners.  Upon  application 
of  a  non-resident  landowner,  the  con- 
trorersy  between  her  and  the  city  was 
remored  to  the  federal  coart. 

In  Warren  r.  Wisconsin  ValUy  Rcl,^  6 
Biss.  C.  C.  425,  the  railroad  companj- 
institnted  proceedings  to  condemn  land 
under  the  Wisconsin  statute.  The  dam- 
ages were  appraised  by  commissioners 
appointed  by  the  court.  The  landowner 
appealed  to  the  state  Circuit  Court. 
Under  the  statute,  the  appeal  when  pro- 
perly perfected,  "shall  be  considered  an 
action  pending  in  court,"  the  appeal 
shall  be  tried  by  a  jury  unless  waived, 
and  judgment  shall  be  rendered  there- 
on according  to  the  rights  of  the  par- 
ties. This  was  held  to  bo  a  suit  of  a 
ciril  nature,  and  removable  within  the  act 
of  Congress. 

In  Northern  Pae.  Terminal  Co,  v. 
Lawaberg^  18  Fed.  Rep.  339  (Cir.  Ct. 
D.,  Oregon),  suit  was  commenced  in  the 
state  Circuit  Court  of  Oregon  to  appro- 
priate land  for  the  use  of  the  railroad 
company.  Under  Oregon  laws,  a  pro- 
ceeding to  condemn  land  is  to  be  tried 
substantially  the  same  as  other  civil  ac- 
tions. See  Gen.  Laws  of  Oregon,  p. 
5M,  sects.  42-52,  Heady  &  Lane's  ed. 
The  cause  was  held  removable.  Dbadt, 
J.,  observed  (p.  342)  :  "  There  is  noth- 
ing in  the  nature  or  purpose  of  this  action 
to  prevent  its  removal  to  this  court.  It 
i*an  action  brought  against  the  owner 
of  private  property  for  the  purpose  of 
obtaining  it  to  use  it  in  the  construction 
•ad  operation  of  a  railway,  and  at  the 
MOM  time  ascertaining  the  value  of  such 
riglit  or  the  amount  that  ought  to  be  paid 
*w«fi».    The  sutute  under  which  it  is 
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brought  provides,  in  effect,  that  it  shall 
be  commenced  and  proceeded  in  the  final 
determination  in  the  same  manner  as  an 
ordinary  action  of  law.  The  plaintiff's 
right  to  appropriate  private  property  to 
its  use,  and  the  money  value  of  such  use, 
are  in  their  nature  proper  subjects  of 
judicial  inquiry.  ♦  ♦  ♦  And  (p.  348) 
the  mere  fact  that  the  plaintiff  derives 
its  right  to  appropriate  private  property 
to  its  use  in  virtue  of  the  right  of  emi- 
nent domain,  is  altogether  immaterial. 
In  granting  this  right  to  the  plaintiff,  the 
state  has  seen  proper  to  impose  the  con- 
dition that  in  case  of  a  controversy  be- 
tween it  and  the  owner  of  private  pro- 
perty, as  to  the  right  of  appropriation, 
or  the  value  thereof,  resort  must  be 
had  to  a  judicial  proceeding  to  determine 
it.  And  of  course  such  proceeding, 
when  instituted,  is  subject  to  the  usual 
incidents  of  an  ordinary  action  or  suit, 
including  the  right  of  removal.  In  this 
respect  it  stands  in  exactly  the  same 
category  as  an  action  of  ejectment  to 
recover  possession  of  the  same  prem- 


>» 


ises. 

In  Boom  Company  v.  Patterson^  98  U. 
S.  403,  the  proceeding  was  to  condemn 
land.  Under  the  Minnesota  statute 
(where  land  was  located),  the  method 
of  condemning  land  is,  to  apply  to  the 
District  Court  of  the  county  where  the 
land  is  situated  for  the  appointment  of 
commissioners  to  appraise  its  value  and 
take  proceedings  for  its  condemnation. 
The  landowner  is  to  be  properly  notified, 
Ac.  If  the  award  of  the  commissioners 
is  unsatisfactory,  either  party  may  appeal 
to  the  District  Court,  where  the  proceed- 
ing is  to  be  entered  by  the  clerk,  •*  as  a 
case  upon  the  docket"  of  the  court; 
and  the  persons  claiming  an  interest  in 
the  land,  to  be  designated  as  plaintiffs, 
and  the  company  seeking  to  condemn,  as 
defendant.  The  court  is  then  to  *•  pro- 
ceed to  hear  and  determine  the  case.*' 
Issues  of  fact  are  to  be  tried  by  a  jury, 
unless  a  jury  be  waived.  The  amount 
so  found  as  the  value  of  the  land  is  to  be 
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entered  as  a  judgment  against  the  oom- 
pan/i  which  is  subject  to  review  by  the 
Supreme  Court  of  the  sute,  on  a  writ 
of  error.  Mr.  Justice  Field,  in  speak- 
ing for  the  court,  said  (p.  406)  :  *'  If 
that  inquiry  (referring  to  condemnation) 
takes  the  form  of  a  proceeding  before  the 
court  between  parties,  the  owner  of  the 
land  on  the  one  side^  and  the  company 
seeking  the  appropriation  on  tlie  other, 
then  it  is  a  controversy  subject  to  the 
ordinary  incidents  of  a  civil  suit."  ♦  ♦  * 
''The  proceedings  in  the  present  case 
befoc«  the  commissioners  appointed  to 
Appropriate  the  land,  was  in  the  nature 
of  an  inquest  to  ascertain  its  value,  and 
not  a  suit  at  law  in  the  ordinary  sense 
of  those  terms.  Bat  when  it  was  trans- 
ferred to  the  District  Court  by  appeal 
from  the  award  of  the  commissioners,  it 
took,  under  the  statutes  of  the  state,  the 
form  of  a  suit  at  law  (p.  407),  and  was 
thenceforth  subject  to  its  ordinary  rules 
and  incidents.  The  point  in  issue  was, 
the  compensation  to  be  made  to  the 
owner  of  the  land ;  in  other  words,  the 
value  of  the  property  taken.  No  other 
question  was  open  to  consideration  in  the 
District  Court:  Turner  v.  HolUran,  11 
Minn.  2S3.  The  case  would  have  been 
in  no  essential  particular  different  had 
the  state  authorized  the  company  by 
statute  to  appropriate  the  particular  pro- 
perty in  question,  and  the  owners  to 
bring  suit  against  the  company  in  the 
courts  of  law  for  its  value.  That  a  suit 
of  that  kind  could  be  transferred  from 
the  state  to  the  federal  court,  if  the  con- 
troversy were  between  the  company  and 
a  citizen  of  another  state,  cannot  be 
doubted.  And  we  perceive  no  reason 
against  the  transfer  of  the  pending  case 
that  might  not  be  offered  against  the 
case  supposed.*'  ♦  «  ♦  The  court  also 
refers  to  Gainea  v.  Fuentea,  mpra,  and 
approves  the  ruling  therein ;  concludes 
with  the  following  language :  '*  Within 
the  meaning  of  these  decisions,  we  think 
the  case  at  bar  was  properly  transferred 
to  the  Circuit  Court,  and   that  it  had 


jurisdiction    to  determine   ths  ooDtn- 
versy.** 

Probata  Prooeerfin^s.— It  has  ben 
questioned  whether  the  federal  courts  may 
acquire  jurisdiction  of  probate  proceed- 
ings under  the  removal  act,  it  being 
insisted  that  they  are  matters  ezclnsi? ely 
within  the  jurisdiction  of  the  state  ooorts, 
and  that  Congress  never  intended  to 
draw  these  matters  to  the  federal  ooorts ; 
and,  even  if  such  is  the  intention,  Coo- 
gress  has  no  power  to  do  this.    Bat  the 
federal  courts  have  always  asserted  their 
authority  to  determine  such  oontrovenicSt 
and  place  them  upon  the  same  fboung 
concerning  the  right  of  jurisdiction,  u 
ordinary  civil  suits,  proceeding  upon  die 
principles  heretofore  stated. 

In  the  leading  case  of  (rainet  v.  Aesfii, 
92  U.  S.  10,  the  action  was  brought  to 
annul  a  will,  and  to  recall  the  decree  by 
which  it  was  probated,  and  was  insti- 
tnted  in  a  state  court  of  Louisiana  whidi 
had  jurisdiction  over  the  estates  of  de- 
ceased persons.     Mr.  Justice  Fibld,  in 
giving  the  opinion,  made  the  following 
observation,  p.  19 :  '*  This  act  (the  re- 
moval act),  covers  every  possible  csie 
involving  controversies  between  citisens 
of  the  state  where  the  suit  is  brouirhtand 
citizens  of  other  states,  if  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the 
sum  of  $500.     It  mattered  not  whether 
the  suit  was  brought  in  a  state  court  of 
limited  or  general  jurisdiction.  The  only 
test  was,  did  it  involve  a  controversy  be- 
tween citizens  of  the  state  and  citizens 
of  other  states,  and  did    the  matter  in 
dispute  exceed  a  specified  sum  ?*'  Payu 
T.  Hook^  7  Wall.  425,  is  an  instructive 
case  upon  this  question.     The  suit  wass 
proceeding  in  equity  against  an  adminis- 
trator brought  by  one  of  the  distributee?, 
a  citizen  of  Virginia,  to  obtain  her  dis- 
tributive share    in    the    estate,  in  libe 
United  States  Circuit  Court  for  the  Dis- 
trict of  Missouri.     The  jurisdiction  of 
the  federal  court  was  contested  on  the 
ground    that    because  of   the    peculisr 
structure  of  the  Missouri  probate  system 
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fDch  a  proceeding  could  not  be  main- 
uined  in  anj  other  than  the  probflte 
oonit  of  that  state.  Bat  it  was  held  that 
socha  proceeding  was  cognisable  in  the 
federal  couit ;  that  the  United  States  Cir- 
cuit Court  for  anj  district  embracing  a 
particular  state  will  have  jurisdiction  of 
an  equitj  proceeding  against  an  adminis- 
trator ;  **  that  the  equity  jurisdiction 
conferred  on  the  federal  courts  is  the 
Mne  that  the  High  Court  of  Chancery  in 
England  possesses,  is  subject  to  neither 
limitatioo  or  restraint  by  state  legisla- 
tion, and  is  uDiform  throughout  the 
dilTerent  states  of  the  Union."  See 
United  States  ▼.  Borland,  4  Wheat.  108  ; 
Green* §  Administrator  v.  Creighton,  23 
How.  90;  Robinton  r.  Campbell,  8 
Wheat.  318 ;  Bratt  ▼.  Nortkam,  5  Mason 
95  ;  WUliams  t.  Benedict^  8  How.  107  ; 
Koaf^Aoji  V.  Nortkup,  1 5  Pet.  1  ;  Tarver 
T.  Tarver,  9  Id.  174  ;  Gaines  v.  Cheics, 
S  How.  619  ;  Case  of  Broderick's  Will, 
21  Wall.  503 ;  Barry  v.  Mercein,  5 
How.    103;     Craigie   r.   Mc Arthur,    4 


Dillon  474;  Burts  v.  Loyd,  45  Ga. 
104 ;  l/arffToties  v.  Redd,  43  Id.  143 ; 
Gaines  y.  New  Orleans,  6  Wall.  462  ; 
Gaines  v.  Hennen,  24  How.  553  ;  Mallett 
V.  Dexter,  1  Curtis  C.  C.  178.  But  see  Z>u- 
Vivier  v.  Hopkins,  116  Mass.  125,  which 
hold  that  a  proceeding  to  establish  a  claim 
against  the  estate  of  a  deceased  person, 
which  was  had  before  a  commissioner 
appointed  by  the  probate  court,  which 
proceeding,  at  the  time  of  the  application 
for  removal,  was  pending,  on  appeal, 
from  such  commissioner,  in  the  superior 
court,  could  not  be  removed.  Applica- 
tion for  the  probate  of  a  will  cannot  be 
removed.  In  re  Frazer,  6  Cir.  Mich. 
1878  ;  18  Alb.  L.  J.  353  ;  8.  c.  7  Cent. 
L.  J.  227. 

Ellis  T.  Davis,  109  U.  S.  485,  fully 
sustains  the  ruling  of  Gaines  v.  Fuentes, 
sHpra.  Mr.  Justice  Matthews,  in  an 
elaborate  opinion,  fully  reviews  the 
cases. 

EUOEHB  McQuiLLIH. 

St.  Louis,  Mo. 


Prerogative  Court  of  New  Jersey. 

GANS  i>.  DABERGOTT. 

Although  a  statute  authorizing  the  grant  of  letters  of  administration  to  creditors 
upon  failure  of  relatives  to  apply  in  a  specified  time,  contains  no  provision  for  notice 
to  the  relatives,  the  Orphans*  Court  may  by  rule  require  previous  notice  to  relatives, 
and  in  such  case,  letters  granted  without  such  notice  are  invalid. 

Appeal  from  decree  of  Essex  Orphans'  Court. 

J.  W.  Fields  for  appellant. 

A»  W.  Rosinger^  for  respondent. 

The  opinion  of  the  conrt  was  delivered  by 

RuNYON,  Ordinary. — Paul  Dabergott,  who  was  a  resident  and 
inhabitant  of  the  city  of  Orange,  in  Essex  county,  died  at  sea  Sep- 
tember Ist,  1884,  leaving  a  widow  (the  respondent)  in  Orange, 
where  he  carried  on  his  business.  He  died  intestate.  His  widow 
did  not  take  out  nor  apply  for  letters  of  administration  upon  his 
estate  within  fifty  days  from  his  death.     On  the  28th  of  October, 
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1884,  fifty-seven  dajs  after  Mr.  Dabergott's  death,  Isaac  Cans,  of 
Orange,  claiming  to  be  a  creditor  of  the  estate,  made  application 
for  and  obtained  letters  of  administration.     The  widow  had  not  then 
applied  for  letters,  nor  had  she  renounced  her  claim  to  administra- 
tion.    Nor  did  she  request  that  Mr.  Gans  should  be  appointed.    By 
his  petition,  Mr.  Gans  stated  that  the  widow  resided  in  Orange. 
No  notice  was  given  to  her  of  the  application,  nor  had  she  any 
knowledge  of  it.    The  letters  were  granted  on  the  same  day  on  which 
the  petition  was  filed.     On  the  15th  of  November,  1884,  the  widow 
appealed,  to  the  Orphans'  Court  of  the  county,  from  the  order  of 
the  surrogate,  granting  the  letters.     Mr.  Gans,  having  been  duly 
cited,  and  the  appeal  heard,  that  court  reversed  the  order  of  the 
surrogate,  and  revoked  the  appointment  of  Mr.  Gans,  and  granted 
letters  to  Mrs.  Dabergott.     From  that  order  Mr.  Gans  appealed  to 
this  court.     The  letters  to  Mr.  Gans  were  issued  in  disregard  of  the 
provisions   of  the   rule   of    the   Orphans'    Court  on  the  subject 
The  first  rule  provides  that  where  the  application  for  letters  of 
administration  is  by  a  person  other  than  the  next  of  kin  or  person 
first  entitled,  or  by  one  of  several  equally  entitled,  the  applicant 
shall  produce  to  the  surrogate  the  renunciation  and  request  of  the 
persons  entitled  to  letters,  that  letters  be  issued  according  to  the 
application,  or  proof  that  at  least  ten  days*  notice  has  been  given  to 
the  next  of  kin  or  parties  by  law  entitled  to  the  administration,  if 
any,  of  the  application,  and  that  the  renunciation  and  request,  if  any, 
shall  be  recorded  in  a  book  to  be  kept  for  the  purpose.     The  appel- 
lant's counsel  insists  that  the  ninth  section  of  the  ^'  act  concerning 
executors  and  the  administration  of  intestate's  estates  "  (Rev.  897), 
provides  for  the  issuing,  without  notice,  of  letters  of  administration 
upon  the  estate  of  any  intestate  dying  within  this  state  to  any  fit 
applicant  where  the  decedent  leaves  no  relations  entitled  to  admin- 
istration, or  where  he  leaves  any,  and  they  do  not  apply  for  letters 
within  fifty  days  after  his  death.     It  is  true  the  act  is  silent  on  the 
subject  of  notice,  but  the  rule  applies,  and  makes  notification  to,  or 
renunciation  and  request  by  those  first  entitled  to  letters^  a  pre- 
requisite to  the  grant  of  letters  to  any  other  person.     The  order 
appealed  from  will  be  affirmed,  with  costs,  to  be  paid  by  the  appel- 
lant. 

A  court  cannot,  by  che  adoption  of  a  ing  the  mode  of  drawing  tho  jury  ii 

rule,  deprire  a  party  of  a  constitational  valid  ;   StcUe  v.    Boatwright,    10  Rich, 

right,   as  a  trial   by  jury  ;  Hinchly  t.  407. 

Machinef  3  Gr.  476  ;  but  a  rule  prescrib-  A  rule  providing  that  when  proceed- 
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ingi  for  a  road  hare  failed,  another  ap- 
plication for  snch  road  shall  not  be  acted 
on  for  a  year  is  valid:  Tawtxmencin 
Road,  10  Penn.  St.  195 ;  and  a  rule 
that  petitions  for  roads  shall  only  be 
presented  at  a  regular  term  of  the  conrt, 
and  not  at  an  adjonmed  session,  Road  in 
LittU  Briiain^  27  Penn.  St.  69 ;  and  a 
mle  that  in  certain  cases  the  defendant 
shall  mark  on  the  margin  of  his  plea, 
"  bj  statute,"  Bartholomew  t.  Carter ,  3 
Mann.  &  Gr.  125  ;  and  a  mle  requiring 
appeals  to  be  taken  in  six  months  where 
a  statute  prescribed  nine  months,  Meloy 
▼.  SquireM,  42  Md.  378  ;  and  a  mle  that 
a  plea  in  abatement,  if  consisting  of  mat- 
ter of  fact  not  apparent  in  the  face  of 
the  record  must  be  verified.  Fogg  y. 
Fogg,  31  Me.  302 ;  and  a  mle  in  cban- 
oery  that  no  'deposition  shall  be  read 
unless  it  is  filed  with  the  derk  on  or 
before  the  Saturday  previous  to  the  sit- 
ting of  the  court,  MavdtAg  v.  Cartg,  II. 
Humph.  361 ;  and  a  rale  limiting  the 
right  of  witnesses,  subpcenaed  and  at- 
tending court  in  several  cases  at  the 
same  time  to  fees  for  mileage  and  attend- 
sooe  in  one  case  only,  Meffert  v.  Du- 
AdTve,  Bd.  Co.,  34  Iowa  430 ;  and  a  rule 
that  bail  must  justify  either  in  the 
county  where  the  defendant  was  arrested 
or  where  the  action  is  pending,  or  where 
the  bail  reside — the  statute  providing 
that  the  bail  must  justify  before  a  county 
judge,  BoRfiaU  v.  Eeterly,  30  Wis.  549  ; 
and  a  rule  requiring  a  bill  of  exceptions 
hi  a  criminal  case  to  be  presented  and 
settled  within  ten  days  after  the  verdict, 
Bainee  v.  CommomoeaUh,  99  Penn.  St. 
410. 

A  rule  cannot  authorize  the  illegal  ad- 
mission of  evidence,  Kennedy  v.  Afere* 
dU,  3  Bibb  465 ;  nor  restrict  the  time 
within  which  a  party  may  obtain  the 
instruction  of  the  court  to  the  jury  before 
they  retire,  BeU  v.  North,  4  Litt.  133; 
oor  provide  that  the  court  would  con- 
•ider  all  questions  decided  by  the  court 
on  dM  trial  as  reserved,  without  a  formal 
txeepdott  taken  at  the  time,  Kennedy  t. 


Ciamingham,   2  Mete.  (Ky.)  538 ;   nor 
allow  a  defendant  in  a  divorce  suit  more 
than   thirty   days   to  answer,  where   a 
statute  prescribes  thirty  days  as  the  limit, 
Fagebank  v.  Fagebank,  9  Minn.  72  ;  see 
Meloy  V.  Squires,  42  Md.  378  ;  nor  pro- 
vide that  an  attorney  of  record  cannot  take 
an  affidavit  of  service  of  a  summons,  where 
a  notary,  by  statute,  may  take  such  aflS- 
davit,  and  the  attorney  of  record  was 
also  a  notary,  Young  v.  Young,  18  Minn. 
90 ;  nor   provide   that    every    material 
amendment  shall  be  cause  for  a  continu- 
ance, where  the  state  provides  that  it  mag 
be  cause,  Cofhoun  v.   Crawford^  50  Mo. 
458 ;  Adams  Express  Co.  v.  Trego,  35 
Md.  47  ;  Hagward  v.  Ramsey,   74  111. 
372  ;  nor  require  that  a  motion  to  dismiss 
an  appeal  should  be  made  at  the  first 
term,  where  the  appeal  bond  was  void, 
Pickett  V.  Pickett,  1  How.  (Miss.)  267  ; 
nor  require  that  a  motion  in  arrest  of 
judgment  must  be  made  the  day  after 
the  verdict  is  rendered,  where  the  statute 
provided  that  a  motion  for  a  new  trial 
must  first  be* made  and  if  denied,  then  a 
motion    in    arrest,  and    the    defendant 
moved  for  a  new  trial  after  the  verdict 
which  was  not  overruled  uutil  the  fol- 
lowing day,  Wilkinson  v.  Daniel,  Wright 
368  ;  nor  require  that  an  application  for 
a  new  trial  must  be  made  on  the  first 
Saturday  after  the  trial  of  the  cause, 
Pawley  v.  McGimpsey,  7  Yerg.  502  ;  nor 
require  a  defendant  to  pay  the  plaintifT 
$20  for  the  privilege  of  answering  after 
his  demurrer  had  been  overruled.  People 
V.  McCldlan,  31  Cal.  101  ;  nor  require 
a  bill  of  exceptions  to  be  prepared  and 
signed  before  a  motion  for  a  new  trial 
would  be  heard,  Emery  v.  Emery,   54 
Iowa  1 06 ;  nor  provide  that  unless  the 
party's  request  to  have  the  judge's  charge 
reduced  to  writing  be  made  at  or  before 
the  beginning  of  the  trial,  it  shall  be 
deemed  to  have  been  waived,  Pitterson 
V.  Ball,  19  Wis.  243 ;  nor  be  inconsist* 
ent  with  a  plaintifTs  statutory  right  to 
locate  the  venue  of  his  action,  Sndtk  v. 
Danzig,  64  How.  Pr.  320 ;  nor  provide 
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that  a  plaintiflT  may  enter  a  jud^^iuent  for 
want  of  an  appearance,  although  he  has 
Dot  as  required  by  statute  filed  his  declara- 
tion prior  to  the  return-day  of  the  writ, 
Vanormer  r.  Ford,  98  Penn.  St.  177  ; 
nor  permit  an  action  ex  contractu  to  be 
brought  to  trial  out  of  its  order  on  the 
docket,  on  the  affidavit  of  the  plaintiff, 
his  attorney  or  agent,  of  a  belief  that  the 
defence  is  made  for  delay,  and  notice  to 
the  defendant  or  his  attorney,  unless  it 
be  made  to  appear  satisfactorily  that  the 
defence  is  made  in  good  faith,  Fisher  v. 
Nat.  Bunk  of  Commerce^  73  111.  34  ;  nor 
strike  out  a  pleading  party,  Rice  r.  El^ete^ 
55  N.  Y.  518  ;  nor  alter  a  statute  which 
gives  the  plaintiff  in  an  action  pending 
the  right  to  examine  the  adverse  party 
on  oath  before  service  of  the  complaint, 
Glenney  v.  Stedwell,  64  N.  Y.  120  ;  nor 


require  a  case  for  an  appeal  to  be  sened 
within  teu  days  after  written  notioe 
of  the  decision  or  mling,  where  the 
statute  allows  ten  days  after  the  entry 
of  the  jodgment  and  notice  thereof,  *'or 
within  such  time  as  may  be  prescribed  bj 
the  rules  of  the  court,'*  French  v.  Powers, 
80  N.  Y.  146. 

It  has  been  held  that  a  court's  con- 
struction of  its  own  rules  may  be  reviewed 
on  appeal,  MogilVs  Appeal,  59  Penn.  St 
430  ;  Batftbone  v.  Rathbone,  5  Pick.  89 ; 
Baker  v.  Blood,  128  Mass.  545 ;  Wall 
T.  Wall,  2  Uar.  &  Gil.  79  ;  Abereonhk 
V.  Riddle,  3  Md.  Ch.  320;  MtailtJikyT. 
Varly,  \  1  Humph.  361  ;  but  see  Hu^ka 
y.  Jackson,  12  Md.  450  ;  AdaauExprea 
Co.  V.  Trego,  35  Md.  47  ;  Gamcm  t, 
Fritz,  79  Peun.  St.  303. 

JoHK  H.  Stewart. 


Supreme  Court  of  Minnetota, 

fl 

WELSH  P.  WILSON. 

The  fact  that  one  transacts  his  business  in  the  building  that  is  his  dwelling  doot  not 
divest  it  of  its  character  as  a  dwelling,  so  as  to  make  it  lawful  for  an  officer  to  break 
the  outer  door  for  the  purpose  of  serving  civil  process  against  the  owner. 

No  valid  levy  can  be  made  by  means  of  breaking  into  the  dwelling  of  the  defend- 
ant in  tlie  writ. 

Where  the  sheriff  makes  an  unlawful  levy,  and  is  sued  for  the  trespass,  it  cannot 
be  taken  in  mitigation  of  damages  that,  pursuant  to  such  levy,  he  sold  the  goods, 
and  paid  the  proceeds  to  the  execution  creditor. 

Mitchell,  J.,  dissents  on  the  ground  that  although  the  breaking  is  nnla^rfol,  the 
levy  is  not  absolutely  void,  and  damages  can  only  be  recovered  for  the  breaking  and 
not  for  the  value  of  the  goods. 

Appeal  from  a  judgment  of  the  District  Coart,  Waseca  County. 

Collester  Bros,j  for  respondent,  Kate  G.  Welsh. 
Lewis  ^  Leslie^  for  appellant,  Hugh  Wilson. 

The  opinion  of  the  court  was  delivered  by 

GiLFiLLAN,  C.  J. — Plaintiff  occupied  in  Waseca  a  building  one 
story  high,  of  only  one  room.  In  this  she,  with  her  daughter, 
slept ;  and  did  upon  a  kerosene  stove  what  cooking  she  did,  but 
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luaally  got  their  meals  at  a  restaurant.  In  it  she  also  pursued  her 
trade  as  a  milliner,  and  kept  in  it  for  sale,  and  exposed  for  sale,  a 
stock  of  millinery  goods.  It  was  fitted  up  like  a  store,  with  shelves, 
tables  for  counters,  show-cases  on  the  tables,  and  one  in  front,  on 
and  in  which  her  goods  were  kept  for  sale.  The  defendant,  sheriiT 
of  the  county,  having  an  execution  against  her  property,  went, 
about  10  o'clock  in  the  morning,  to  the  building,  the  door  of  which 
was  then  locked,  put  his  hand  through  the  window,  a  pane  of  which 
was  broken,  took  the  lock  off  the  door,  entered,  and  levied  on  and 
removed  her  goods. 

The  validity  of  the  levy  is  only  in  question.  The  room  must  be 
taken  to  have  been  plaintiff's  dwelling — her  abode — not  merely 
when  closed  to  business,  but  at  all  times  while  she  occupied  it  for 
her  dwelling.  The  fact  that  she  also  used  it  to  transact  her  business 
did  not  change  its  character  in  that  respect.  It  being  her  dwelling,  it 
was  unlawful  for  the  sheriff  to  break  the  outer  door  to  effect  an  entrance 
for  the  purpose  of  serving  civil  process.  This  proposition  has  never 
been  doubted,  either  in  England  or  in  this  country.  It  is  also  well  set- 
tled in  this  country — there  being  no  authority  to  the  contrary — that 
DO  valid  levy  can  be  made  by  means  of  such  unlawful  entry.  We  may, 
perhaps,  regret  that  such  is  the  rule ;  may  be  able  to  see  that  unfor- 
tunate consequences  will  sometimes  result  from  it ;  but  it  is  too  firmly 
established  to  be  disturbed  except  by  act  of  the  legislature.  The  levy 
being  invalid,  nothing  which  the  sheriff  did  pursuant  to  it  was  valid. 
Every  subsequent  act  based  on  the  levy,  and  depending  on  it  for  its 
lawfulness,  was  but  a  continuation  and  aggravation  of  the  original 
trespass.  It  can  therefore  be  of  no  avail  to  the  sheriff  that  he  sold 
the  goods  and  paid  the  proceeds  to  the  execution  creditor.  In  the 
cases  where,  as  in  Howard  v.  Ufanderfieldj  31  Minn.  237,  such 
subsequent  appropriation  has  been  allowed  to  operate  in  mitigation 
of  damages,  there  has  been  a  subsequent  valid  levy,  not  connected 
with  the  trespass,  which  gave  validity  to  the  sale  and  appropriation 
of  the  proceeds. 

Judgment  affirmed. 

Mitchell,  J.  {dis$enting). — The  doctrine  that,  if  a  civil  officer 
open  a  dwelling-house  by  forcing  the  outer  door  for  the  purpose  of 
levying  upon  the  owner's  goods,  the  levy  is  unlawful  and  void^  rests 
wholly  upon  the  authority  of  fbley  v.  Nichols^  12  Pick.  269,  which 
other  cases  have  merely  followed.     Although  it  may  be  presump- 


I 


I 


192 


WELSH  ».  WILSON. 


tuouB  to  question  such  eminent  authority,  yet  I  am  unable  to  concur 
in  the  doctrine  of  that  case.  The  object  of  the  legal  maxim,  that  a 
man's  house  is  his  castle,  is  the  protection  of  the  inmates,  and  not 
an  immunity  of  goods  from  attachment  on  civil  process. 

The  law  in  England  seems  always  to  have  been  that,  although 
thesheriif  cannot  break  defendant's  dwelling  by  force  of  ta  fieri  facias^ 
but  is  a  trespasser  in  the  breaking,  yet  the  execution  which  he  then 
doth  in  the  house  is  good.  Y.  B.  18  E.  IV.,  f.  4 ;  Bacon's  Abr. 
**  Sheriff,  N.  E. ;"  Semaynes  Case,  3  Rep.  93 ;  Lee  v.  Ganael^  1 
Cowp.  1.  This  seems  to  me  to  be  on  principle,  and  in  its  practical 
operation  the  better  rule. 

Inasmuch  as  the  officer  has  been  enabled  to  make  the  levy  by 
means  of  his  unlawful  breaking,  I  do  not  deny  that  the  levy  may  be 
voidable^  so  that  the  court  might,  on  motion,  made  directly  for  that 
purpose,  set  aside  the  levy  and  thus  place  the  parties  in  statu  quo. 
But  if  the  defendant  allow  the  levy  to  stand,  and  sue  for  the  tres- 
pass upon  his  dwelling,  I  do  not  think  he  can  include  in  his  dam- 
ages  the  value  of  the  non-exempt  goods  levied  upon  under  the 
process.  To  allow  this  would  not,  in  its  practical  results,  place  the 
parties  in  statu  quo.  If  the  trespasser  is  held  liable  for  damages, 
actual  and  exemplary,  for  the  breaking,  I  think  this  will  sufficiently 
protect  the  inviolability  of  dwellings. 

Looking  at  the  matter  from  a  practical  standpoint,  it  seems  to  ne 
that  the  doctrine  of  the  opinion  will  often  work  badly.  This  seems 
to  be  virtually  conceded  by  my  brethren.  And,  the  question  being 
one  of  first  impression  in  this  state,  I  think  we  are  at  liberty  to 
adopt  the  rule  I  have  suggested. 


When  we  first  read  this  case  the  dictum 
in  Semayne's  Case  at  once  occarred  to 
as,  and  we  at  firttt  thought  that  the  dis- 
senting opinion  laid  down  the  true  rule 
of  law.  We  hare,  however,  taken  the 
luiins  to  examine  the  case  reported  in 
the  Year  Book,  IS  Edw.  IV.,  pi.  19,  and 
other  authorities  dependent  thereon, 
and  have  been  compelled  to  change  our 
mind  and  concede  the  correctness  of  the 
decision  in  the  principal  case.  The 
case  18  Edw.  IV.,  pi.  19,  is  translated 
thus :  *'  Catesby  came  to  the  bar  and 
showed  how  a  Jieri facias  was  directed 
to  the  sheriff  of  Middlesex  to  make  exe- 
cution for  one  J.,  upon  a  recover/  by 


the  said  J.  against  one  B.;  and  cfter- 
wards  the  said  B.  put  all  his  goods  into 
a  chest,  closed  and  locked ;  and  after- 
wards the  sheriff  broke  the  door  of  the 
house,  and  entered  the  house  and  took 
tlie  goods  with  him,  &c.  And  whether 
the  sheriff  had  done  any  wrong,  &cf 
LxTTLBTOir,  and  all  his  companions, 
held  that  the  party  might  have  a  writ 
of  trespass  against  the  sheriff  for  the 
breaking  of  the  house,  notwithstanding 
iheJienfacioM;  for  the  Jieri facias  shaU 
not  excuse  him  of  the  breaking  the  house, 
but  of  the  taking  of  the  goods  only.  '* 

Upon  the  slender  authority  of  th«  last 
clause  of  the  last  sentence  above  quoted. 
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whidi  at  best  is  meagre  in  detail  and 
rabject  to  rery  different  constructions, 
depend  all  the  snbsequent  cases  favoring 
the  Tiews  advocated  in  the  dissenting 
opinion.  Semnyne^s  Case,  5  Co.  9 1 ;  s.  c. 
1  Smith's  Lead.  Cas.  (8th  ed.),  *183, 
tnd  Lee  t.  Gansel,  Cowp.  1,  6,  are  as 
U)  this  point  mere  dicta,  and  Bacon's 
Abridgment,  Execution,  n.  7,  depends 
for  its  authority  entirely  upon  the  dictum 
in  SemayfUi*t  Case. 

In  the  case  of  Yatex  v.  Deiamayne^ 
Trin.  T.,  17  G.  8,  Bac.  Abr.  Execution, 
n.,  p.  733,  the  coart  set  aside  an  execution 
levied  upon  the  defendant's  goods  in  his 
dwelling-house,  because  the  officer  for- 
cibly broke  into  the  house  to  execute  the 
writ. 

The  case  of  Kerhey  ▼.  Denby,  1  M.  & 
W.  836,  8.  c.  Tyrw.  &  Gr.  688,  is  im- 
portant in   this  connection.     This  case 
vas  trespass  for  breaking  and  entering 
the  plaintiflTs  dwelling-house  and  assault- 
ing and    imprisoning    him,    &c.     The 
pleas  were  first,  not  guilty  ;    secondly, 
a«  to  all  the  trespasses  alleged  except 
the  breaking  of  the  house,  a  justification 
mder  a  writ  of   ca,  bo.  and  warrant 
thereon,  by  virtue  of  which  the  defend- 
ants entered  the  house — the  outer  door 
being  open — and   arrested  the  plaintiff. 
Beplication    (admitting    the    writ    and 
varrant;,  de  injuria  absque  residuo  causa. 
It  was  proved  that  the  defendants,  who 
vers  bailiffs,  in  execution  of  the  war- 
rant, broke  open  the  outer  door  of  the 
^Qtifs   house,    and    so    gained    an 
eotraoce  and  arrested  him.     Upon  this 
state  of  facts  it  was  held,  first,  that  the 
averment  m  the  plea  that  the  outer  door 
was  open  was  a  material  averment,  for 
that  the  door's  being  open  was  a  condi- 


tion precedent  to  the  defendant's  right 
to  enter  and  arrest  the  plaintiff  in  his 
house ;  and  therefore  that  the  plea  was 
sufficiently  traversed  by  the  general  rep- 
lication, and  it  was  not  necessary  to 
reply  the  breaking  of  the  outer  door  ; 
secondly,  that  the  defendants  having 
become  trespassers  ab  initio  by  the 
breaking  of  the  door,  the  jury  were 
rightly  directed  that  they  might  even  on 
a  plea  of  not  guilty,  give  damages  in 
respect  of  all  the  injuries  complained  of 
in  the  declaration. 

In  the  United  States  the  doctrine  held 
by  the  majority  of  the  court  in  the  prin- 
cipal case  is  supported  by  the  well-con- 
sidered cases  of  Ilsley  v.  Nichols,  13 
Pick.  270  ;  People  v. Hubbard,  24  Wend, 
369  ;  Curtis  v.  Hubbard,  1  Hill  336  ; 
8.  0.  4  Id.  437  ;  Closson  v.  Morrison, 
47  N.  H.  482  ;  and  upon  the  authority 
of  these  cases  tlie  doctrine  of  the  principal 
case  may  be  considered  as  settled  in  this 
country,  as  upon  principle  it  ought  to 
be ;  for  it  would  seem  to  be  clearly 
within  the  reason  of  the  rule  in  the  Six 
Carpenters'  Case,  8  Co.  146,  8.  0.  1 
Smith's  Lead.  Cas.  *216,  that  if  a  man 
abuse  an  authority  given  him  by  the  law, 
he  becomes  a  trespasser  ab  initio, 

l*he  question  involved  is  one  of  great 
practical  importance  in  the  ordinary  a4 
ministration  of  justice,  and  it  is  some- 
what surprising  that  the  question  should 
not  have  been  settled  at  a  much  earlier 
date.  In  this  country,  however,  it  can 
no  longer  be  considered  an  open  ques- 
tion ;  and  we  doubt  whether  the  dicta  in 
the  old  English  authorities  above  cited 
would  now  be  followed  even  in  England. 

M,  D.  EWBLL. 

Chicago,  111. 
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United  States  Oircuit  Courts  District  of  Kansas. 
MEHRHOFF  v.  MEHRHOFF. 

A  married  woman,  in  Kansas,  can  maintain  an  action  in  her  own  name  lor  tiw 
alienation  of  the  affections  of  her  hosband,  and  depriving  her  of  his  society,  care, 
and  support. 

In  an  action  by  a  wife  to  recover  damages  for  the  alienation  of  her  faosband's 
affections,  a  complaint  alleging  that  defendants  began  systematically  to  poison  and 
prejudice  the  mind  of  her  husband  by  telling  him  false  stories  about  her,  aod  charginfi 
her  with  unwillingness  and  inability  to  do  housework,  and  by  treating  her  withgron 
disrespect  in  his  presence,  and  finally  by  falsely  and  maliciously  cliarging  her  in  kii 
presence  with  having  committed  adultery,  is  not  sufficient,  except  as  to  the  allega- 
tion as  to  the  charge  of  adultery,  and  as  to  that  it  should  be  made  more  specific  by 
stating  the  time  and  place  where  the  words  were  spoken,  and  what  words  were  used. 

At  Law.     The  opinion  states  the  facts. 

Day  ^  Dodge  and  Maker  ^  Osmond^  for  plaintiff. 

H,  2>.  McMvMen  and  Dieffenbacker  ^  BarUa^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  plaintiff  sues  to  recover  damages  for  an  alleged 
violation  of  her  marital  rights,  in  this,  to  wit :  that  the  defendants, 
who  are  the  father  and  mother  of  William  Mehrhoff,  her  husband, 
conspired  to  separate  the  plaintiff  and  her  said  husband,  and  to 
deprive  the  plaintiff  of  the  care  and  society  of  her  said  husband,  and 
alienate  his  affections  from  her ;  that,  to  accomplish  the  said  pur- 
poses,  the  defendants  began  systematically  to  poison  and  prejudice 
the  mind  of  her  husband  against  her  by  telling  him  false  stories 
about  the  plaintiff,  charging  her  with  unwillingness  and  inability  to 
do  housework,  and  by  treating  plaintiff  in  her  husband's  presence 
with  gross  disrespect,  and  finally  by  falsely  and  maliciously  charg- 
ing the  plaintiff,  in  her  husband's  presence,  with  having  committed 
adultery — by  reason  whereof,  the  affections  of  the  plaintiffs  hus- 
band were  alienated  from  her,  and  caused  him  to  treat  her  badly, 
and  with  such  cruelty  that  she  was  compelled  to  take  her  infant 
child  and  flee  from  her  husband's  domicile  in  the  night  time,  and 
that  he  has  completely  abandoned  her  and  said  child  ;  that  he  has 
no  property  out  of  which  she  could  be  decreed  alimony,  etc.,  to  her 
damage,  $5000.  To  the  petition  defendants  file  a  general  demurrer. 

The  main  question  presented  in  this  case  is  this :  Can  a  married 
woman  maintain  an  action  in  her  own  name  for  the  alienation  of  the 
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affections  of  her  husbaod,  and  depriving  her  of  his  society,  care  and 
support  ?  It  must  be  said  that  no  such  right  or  action  existed  under 
the  common  law  by  reason  of  the  legal  unity  of  husband  and  wife. 
Has  the  legislation  on  the  rights  of  married  women  in  this  state 
removed  this  barrier  of  the  common  law  ?  In  Westlake  v.  Weatlake^ 
34  Ohio  St.  621,  this  question  is  discussed  at  length  under  the 
statute  of  that  state,  and  the  court,  by  a  divided  bench  (a  majority 
of  one),  held  that  the  wife  could  maintain  her  action.  In  Logan  y. 
Logariy  77  Ind.  558,  the  court,  by  a  majority  of  one,  decided  that 
under  the  statutes  of  Indiana  the  wife  could  not  maintain  an  action, 
but  the  words  being  slanderous,  she  could  maintain  her  action  of 
slander.  It  will  be  observed  from  reading  these  cases  that  under 
both  the  statutes  of  Ohio  and  Indiana  the  right  of  a  married  woman 
to  sue  or  be  sued  alone  was  restricted  to  certain  subjects  and  causes 
of  action.  Under  the  statutes  of  this  state  the  right  of  a  married 
woman  to  sue  and  be  sued  is  without  restriction  or  limitation  in 
terms.  It  reads  as  follows  :  *'  A  woman  may,  while  married,  sue 
and  be  sued,  in  the  same  manner  as  if  she  were  unmarried."  St. 
1879,  chap.  62,  sect.  3.  The  statute  also  protects  her  in  the  enjoy- 
ment of  her  separate  real  and  f>ersonal  property,  and  gives  her  the 
right  to  sell  and  convey  such  property,  and  make  contracts  in 
reference  thereto,  to  the  same  extent  as  a  married  man  in  relation 
to  like  property  of  his  own.  It  also  authorizes  her  to  carry  on  trade 
and  business,  and  perform  labor  and  service  on  her  sole  and  sepa- 
rate account,  and  makes  her  earnings  her  sole  and  separate  pro- 
perty, and  gives  her  authority  to  invest  the  same  in  her  own  name, 
etc.    Sects.  1-4,  chap.  62,  Laws  1879. 

In  reference  to  the  matter  of  suing  or  being  sued  she  stands  on 
the  same  footing  as  the  unmarried  woman.  For  any  violation  of 
personal  rights  an  unmarried  woman  has  the  same  remedy  that  a 
man  has.  She  may  sue  for  an  injury  to  her  character,  her  person, 
or  her  property.  A  right  of  action  to  this  extent  is  clearly  given 
to  a  married  woman  under  the  statutes.  Furrow  v.  Chapin^  18 
Ean.  112 ;  Toumsdin  v.  Nutty  19  Id.  284.  Words  imputing  un- 
chastity  to  a  female  give  her  a  right  of  action  for  slander,  and  it 
seems  to  me  that  the  provision  of  the  statutes  of  Kansas  was 
intended  to  and  does  liberate  a  married  woman  from  the  common- 
law  disability,  so  far  as  to  enable  her  to  sue  for  any  violation  of 
her  personal  rights,  as  well  as  for  injury  to  her  property  ;  and,  in 
the  words  of  the  court  in  the  case  of  Westlake  v.  Westlake^  supra : 
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^*  If  at  common  law  the  husband  could  maintain  an  action  for  loss 
of  consortium  of  the  wife,  I  can  see  no  reason  why,  under  our  law, 
the  wife  cannot  maintain  an  action  for  the  loss  of  consortium  of  the 
husband."  It  is  quite  apparent  by  the  language  used  that  it  is  the 
intent  of  the  statute  that  a  woman,  so  far  as  the  power  to  assert  or 
maintain  her  rights  in  a  court  is  concerned,  should  not  be  affected 
by  coverture  ;  and  the  law  in  that  respect  places  her  where  she  was 
before  the  marriage.  It  is  true  this  right  of  action  grows  out  of  a 
relation  only  arising  where  the  married  relation  exists,  but  I  have 
but  little  doubt  that  it  comes  within  the  spirit  and  intent  of  the  law, 
and  that  it  was  the  purpose  of  the  legislature  to  permit  a  married 
woman  to  sue  for  a  violation  of  her  personal  rights,  although  such 
rights  grow  out  of  the  marital  relations. 

It  should  be  remarked,  in  conclusion,  that  it  is  very  doubtful  if 
the  words  or  conduct  imputed  to  the  defendant  are  sufficient  to  base 
this  action  upon,  with  the  exceptions  of  the  words  charging  the 
plaintiff  with  adultery :  Lynch  v.  Knight^  9  H.  L.  577,  cited  in 
Westlake  v.  Westlake.  As  to  this  particular  charge,  the  time  and 
place  and,  if  possible,  the  words  spoken  should  be  set  out  in  the 
petition,  so  that  the  defendants  may  be  informed  exactly  what  charge 
they  are  required  to  meet. 

The  demurrer  will  be  sustained  as  to  the  latter  objections — that 
is,  the  insufficiency  of  the  allegations  in  reference  to  the  words 
spoken,  as  I  have  indicated — and  overruled  as  to  the  other  ques- 
tion, with  leave  to  the  plaintiff  to  amend  within  twenty  days 
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A  condition  in  a  free  pass  issued  bj  a  railroad  company  that  the  passenger  will 
make  no  claim  for  damages  for  injaries  caused  by  the  negligence  of  the  railrosd's 
servants  is  a  reasonable  one,  and  will  prevent  a  recovery  of  such  damages  even 
though  the  passenger  was  a  minor  and  the  injuries  were  caused  by  gross  negligence 
on  the  part  of  the  railroad  employees. 

The  plaintiff  was  employed  by  tlie  keeper  of  a  restaurant  at  a  railroad  station  to 
sell  sandwiches  on  the  train.  While  so  employed  he  applied  for  and  obtained  a  free 
pass,  which,  at  the  time  of  the  accident,  he  was  using  to  make  a  journey  for  his  own 
pleasure  and  not  for  the  purposes  of  his  business.  Ileldt  that  the  pass  conid  not  be 
considered  as  issued  for  a  consideration  so  as  to  give  plaiutiff  the  right  of  a  passenger 
for  Uire. 
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W.  (7.  Case  and  P.  M  Brt/ant,  for  plaintiff. 

&  H.  Baldwin  and  ^.  2>.  Rohhins^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

LooMis,  J. — The  plaintiff's  intestate,  Charles  P.  Griswold,  was 
a  boy  about  seventeen,  employed  by  the  keeper  of  a  restaurant  at 
the  defendants'  station  in  Waterbury  to  sell  sandwiches,  fruits,  &c., 
on  all  trains  coming  into  Waterbury,  having  a  free  pass  for  that 
purpose  between  Hartford  aiid  Fishkill.  His  employment  did  not 
require  him  to  travel  as  far  east  as  Plainville,  but  his  mother  lived 
there,  and  he  often  went  there  to  visit  her.  In  July  1883,  he  was 
at  Plainville  for  tliis  purpose,  and  boarded  a  train  bound  thence  for 
Hartford,  in  order  to  stop  off  at  Clayton  and  look  at  the  wreck  of  a 
train  there  caused  by  a  collision  the  day  before.  The  train  had 
two  passenger  cars,  and  the  conductor  saw  him  on  one  of  them 
just  after  the  train  started,  but  afterwards,  without  the  conductor's 
knowledge,  he  went  into  the  baggage  car,  and  while  there  a  collision 
occurred  with  another  train  coming  westerly  (there  being  but  a 
single  track),  which  wrecked  the  engine  and  baggage  car  and  killed 
the  intestate.  He  was  at  the  time  riding  on  a  free  pass  which 
provided  that  the  person  accepting  it  assumed  all  risk  of  accident, 
and  expressly  stipulated  that  the  company  should  not  be  liable, 
under  any  circumstances,  whether  of  negligence  of  their  agents  or 
otherwise,  for  any  personal  injury. 

The  defence  was  placed  on  three  independent  grounds : 

Ist.  The  complaint  was  demurred  to  upon  the  ground  that  the 
action  was  brought  for  the  sole  benefit  of  the  estate  of  the  intestate, 
when  it  should  have  been  for  the  benefit  of  the  widow  or  heirs. 

2d.  That  the  intestate  was  guilty  of  such  contributory  negligence 
as  would  prevent  recovery,  and 

3d.  That  at  the  time  of  the  injury  he  was  travelling  on  the 
defendant's  train  without  the  payment  of  any  fare,  under  an  agree- 
ment or  condition  expressly  assuming  all  risk  of  accident,  and 
stipulating  that  the  defendant  should  not  be  liable  in  any  event  for 
injuries  resulting  from  the  negligence,  &c.,  of  its  servants  or  other- 
wise. 

As  our  views  of  the  last  question  will  be  decisive  of  the  whole 
case,  we  will  confine  our  discussion  to  that  and  waive  the  other  two 
questions. 

Before  we  come  to  the  discussion  of  the  question  whether,  under 
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the  conditions  of  the  pass,  the  law  will  protect  the  defendant  from 
liability,  it  will  be  necessary  to  determine  whether  the  pass  was 
gratuitous,  or  upon  consideration,  for  if  the  latter  is  true,  the 
defendants  must  be  held  to  their  full  responsibility  as  carriers  of 
passengers.  The  plaintiff  contends  that  the  pass  was  part  of  the 
consideration  to  induce  Ghickering  to  open  a  lunch-room  in  the 
defendants'  station  at  Waterbury,  but  the  finding  is  silent  in 
regard  to  this,  and  we  are  not  justified  in  assuming  that  it  was  an 
element  in  the  negotiations,  or  was  in  the  mind  of  either  party. 
It  was,  on  the  other  hand,  obviously  an  afterthought,  and  when 
asked  for  by  Ghickering  he  did  not  refer  to  it  as  a  thing  promised 
by  Holbrook  or  any  one  on  behalf  of  the  company.  It  was  not 
claimed  as  matter  of  right  under  any  contract  duty  but  merely  as 
matter  of  favor,  and  as  such  we  must  hold  it  to  have  been  granted. 

The  question  of  consideration  should  be  determined  as  in  any 
other  case  of  contract.  The  existence  of  some  selfish  motive  (if 
any),  impelling  the  act  renders  it  none  the  less  a  gratuity  in  the 
eye  of  the  law,  if  there  was  no  obligation  at  all  to  furnish  the  pass. 
The  restaurant  business  belonged  exclusively  to  Ghickering,  what- 
ever may  have  been  the  incidental  benefits  to  the  railroad  company. 

And  besides,  it  is  to  be  observed  that  at  the  time  of  the  injury 
the  intestate  was  not  travelling  at  all  in  the  interest  of  the  restau- 
rant, but  solely  to  gratify  a  personal  curiosity,  which  could  by  no 
possibility  be  any  benefit  direct  or  indirect  to  the  railroad  company ; 
so  that  on  the  whole,  we  have  no  hesitation  in  calling  his  pass  a 
pure  gratuity.  We  have  then  a  case  where  the  defendants  gave  a 
free  pass  upon  the  express  condition  that  the  passenger  would  make 
no  claim  for  damages  on  account  of  any  personal  injury  received 
while  using  the  pass,  in  consequence  of  the  negligence  of  the  defend- 
ants' servants.  But  the  plaintiff,  as  the  personal  representative  of 
the  one  receiving  the  pass,  has  instituted  a  suit  in  direct  violation 
of  the  condition. 

In  ordinary  transactions  such  a  breach  of  good  faith,  to  say 
nothing  of  the  breach  of  contract,  would  be  disgraceful,  but  there 
may  be  great  considerations  of  public  policy  which  will  conceal  the 
private  features  of  the  transaction  and  make  the  stipulation  invalid 
in  the  eye  of  the  law. 

By  the  English  decisions,  it  is  clear  that  the  carrier  has  full 
power  to  provide  by  contract  against  all  liability  for  negligence  in 
such  cases :    McCowUy  v.  The  Fumess  Ry.  Co.^  L.  R.,  8  Q.  B. 
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57 ;  Baa  v.  N.  E.  My.  Co.,  Id.  437 ;  Duff  v.  The  Great  N. 
fiy.  Co.y  L.  R.,  4  Irish  Common  Law  178;  Alexander  v. 
Taranio  ^  Nepemng  Rd.  Co.,  83  Upper  Canada  474.  (This 
last  case  is  almost  identical  with  the  one  at  bar.) 

In  the  United  States  we  find  much  contrariety  of  opinion.  Some 
state  coarts  of  the  highest  authority  follow  the  English  decisions 
and  allow  railroad  companies  in  consideration  of  free  passage  to 
contract  for  exemption  from  all  liability  for  negligence  of  every 
degree,  provided  the  exemption  is  clearly  and  explicitly  stated : 
WeJU  V.  N.  Y.Cent.  Rd.,  26  Barb.  641,  and  same  case  24  N.  Y. 
181 ;  Perkins  v.  Rd.,  Id.  208 ;  Bissell  v.  N.  Y.  Cent.  Rd.,  25 
Id.  442 ;  Poucher  v.  N,  Y.  Cent.  Rd.,  49  Id.  263 ;  Maguin  v. 
IHn»more,  56  Id.  168 ;  Dorr  v.  N  J.  Steam  Nav.  Co.,  1  Kernan 
486 ;  Kinney  v.  CeiUral  Rd.,  82  N.  J.  L.  409,  and  84  Id.  513; 
Western  and  Atlantic  Rd.  v.  Bishop,  50  Ga.  465. 

Other  courts  also  of  high  authority  concede  the  right  to  make 
such  exemption  in  all  cases  of  ordinary  negligence,  but  refuse  to 
apply  the  principle  to  cases  of  gross  negligence :  Hi,  Cent  Rd.  Co. 
v.  Reed,  37  111.  484 ;  Ind.  Cent.  Rd.  v.  Mundy,  21  Ind.  48 ; 
Jaeobus  v.  St.  Paul  ^  Chicago  Rd.,  20  Minn.  125. 

And  other  state  courts  of  equal  authority  utterly  deny  the  power 
to  make  a  valid  contract  exempting  the  carrier  from  liability  for 
any  degree  of  negligence :  Rd,  v.  Curran,  19  Ohio  St.  1 ;  Mobile 
^  Ohio  Rd.  V.  Hopkins,  41  Ala.  486 ;  Penn.  Rd,  Co.  v.  Henderson, 
51  Penn.  St.  815 ;  Flinn  v.  Wilmington,  ^c,  Rd,  Co.,  1  Houst. 
(Del.)  469. 

The  Supreme  Court  of  the  United  States  in  Rd.  Co.  v.  Lock- 
vfood,  17  Wall.  357,  where  a  driver  had  a  free  pass  to  accompany 
his  cattle  on  their  transportation,  held,  in  opposition  to  the  New 
York  and  English  cases,  that  the  pass  was  not  gratuitous,  because 
given  as  one  of  the  terms  for  carrying  the  cattle  for  which  he  paid. 

The  reasoning  of  Bradley,  J.,  was  directed  so  strongly  to  the 
disparagement  of  the  New  York  decisions  that  it  might  have  indi- 
cated an  opposition  to  the  principle  of  those  cases  in  other  respects, 
bad  not  the  opinion  concluded  with  this  distinct  disclaimer:  ^'  We 
purposely  abstain  from  expressing  any  opinion  as  to  what  would 
have  been  the  result  of  our  judgment  had  we  considered  the  plain- 
tiff a  free  passenger  instead  of  a  passenger  for  hire.'*  The  reason- 
ing and  the  conclasions  of  the  court  therefore  must  be  considered 
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2L8  all  based  on  the  assumption  that  the  passenger  paid  for  his 
passage. 

The  conclusions  of  the  court  were : 

First  ^^  That  a  common  carrier  cannot  lawfully  stipulate  for 
exemption  from  responsibility,  when  such  exemption  is  not  ju$t 
and  reasonable  in  the  eye  of  the  law. 

Secondly.^  ''That  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for  exemption  from  responsi- 
bility for  negligence  of  himself  or  his  servants." 

We  are  not  disposed  to  attempt  to  controvert  the  soundness  of 
these  propositions  as  applicable  to  passengers  for  hire,  but  it  remains 
an  open  question,  What  is  reasonable  in  the  case  of  a  free  passenger? 
Will  a  just  sense  of  public  policy  allow  any  distinction  ?  It  seems 
to  us  the  two  cases  cannot  be  identical  in  the  eye  of  the  law  or  of 
public  policy,  but  that  there  is  ample  ground  for  a  distinction. 

In  the  first  place,  the  arrangement  between  the  parties  ought  not 
to  be  regarded  as  a  contract  with  the  railroad  company  in  its  char- 
acter as  a  common  carrier,  and  therefore  the  stipulated  exemption 
is  no  abdication  of  that  rigid  responsibility  which  the  law  imposes 
on  common  carriers. 

The  gratuitous  accommodation  concerns  only  the  immediate  par- 
ties, unless  in  a  very  indirect  way,  by  making  the  fare  of  other 
passengers  higher.  If,  however,  fares  are  unreasonable,  they  maj 
be  subject  to  governmental  regulation.  But  it  will  suffice  to  say 
that  the  remote  and  indirect  effect  alluded  to  cannot  make  the 
exemption  void  on  the  ground  of  public  policy.  Many  other 
gratuities  and  charities  might  be  named,  which,  though  conceded  to 
be  commendable,  would  have  a  similar  effect. 

Again,  in  Rd.  Co.  v.  Lockwood^  suprUy  and  in  other  cases  advo- 
cating the  same  doctrine,  one  prominent  reason  given  for  holding 
the  contract  void  as  opposed  to  public  policy,  is  that  in  making  the 
contract  the  carrier  and  his  customer  do  not  stand  on  a  footing  of 
equality  ;  that  the  latter  is  only  one  individual  against  a  powerful 
corporation,  which  has  him  in  its  power,  and  that  he  cannot  afford 
to  higgle  in  regard  to  terms.  It  is  manifest  that  this  reasoning  has 
no  application  at  all  to  a  free  passenger. 

If  his  position  is  not  superior,  it  is  at  least  equal,  to  that  of  the 
railroad  company.  The  latter  will  not  often  be  found  urging  the 
acceptance  of  free  passes.  There  is  no  possibility  of  any  ''higgling" 
on  the  part  of  the  passenger  for  more  favorable  terms,  and  the 
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solicitation  for  the  pass  itself  will  come  from  the  latter  also.  Under 
these  circumstances  it  does  not  seem  reasonable  to  add  to  a  free  gift 
of  transportation  the  burden  of  insuring  the  passenger  against  all 
personal  injuries  arising  from  the  negligence  of  the  carrier's  ser- 
vants, the  risk  being  well  known  and  willingly  assumed  by  the  pas- 
senger, as  the  condition  upon  which  the  gift  is  made. 

But  it  may  be  suggested  that  there  is  involved  in  negligence, 
especially  where  the  safety  of  life  is  concerned,  a  moral  as  well  as 
legal  culpability  which  renders  such  contracts  of  exemption  void  as 
against  public  policy.  But  those  who  regard  this  argument  as  deci- 
sive must,  it  seems  to  us,  overlook  the  fact  that  there  may  be,  and 
very  often  is,  negligence  that  would  be  called  gross  on  the  part  of 
servants,  for  which  there  is  no  moral  culpability  at  all  on  the  part 
of  the' master.  The  parties  contracting  for  the  exemption  under 
consideration  well  know  that  railroad  passengers  are  continually 
exposed  to  risks  arising  from  some  momentary  lapse  of  memory  or 
attention  on  the  part  of  servants  who  have  gained  a  high  reputation 
for  skill,  prudence  and  carefulness,  and  who  were,  it  may  be, 
selected  on  that  account.  A  large  percentage  of  accidents  will  be 
found  to  have  resulted  in  the  way  suggested  without  any  actual  fault 
on  the  part  of  the  officers  of  the  corporation.  Now  the  finding  in 
the  case  at  bar  is  explicit,  that  the  injury  to  the  plaintiffs  intestate 
resulted  from  the  gross  negligence  of  the  defendant's  servants. 
This  restriction  is  exclusive,  and  is  to  be  understood  as  used  in  con* 
tradistinction  to  negligence  on  the  part  of  the  corporation  itself 
through  the  acts  of  those  who  properly  represent  it. 

By  the  rule  of  respondeat  superior  a  corporation  is  made  liable 
for  the  negligence  of  its  servants,  but  where  the  principal  has  done 
the  best  he  could  the  rule  is  technical,  harsh  and  without  any  basis 
of  inherent  justice.  As  applicable  ordinarily  to  corporations  it  is 
of  great  practical  convenience  and  utility.  We  do  not  therefore 
idvocate  its  abolition,  but  we  contend  that  in  a  case  like  the  pre- 
sent, where  there  is  no  actual  blame  on  the  part  of  the  principal,  it 
is  reasonable,  in  the  eye  of  the  law,  that  the  party  for  whose  benefit 
the  rule  is  given  should  be  allowed  to  waive  it  in  consideration  of  a 
free  passage.  It  is  not  the  case  where  a  party  stipulates  for  exemp- 
tion from  the  legal  consequences  of  his  own  negligence,  but  one 
where  he  merely  stipulates  against  a  liability  for  imputed  negli- 
gence, in  regard  to  which  there  is  no  actual  fault. 
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It  is  easy  to  see,  therefore,  that  considerations  of  public  policy 
have  no  application  to  such  a  case. 

Where  a  master  uses  due  diligence  in  the  selection  of  competent 
servants,  and  furnishes  them  with  suitable  means  and  machinery  to 
perform  the  service  in  which  he  employs  them,  he  is  not  answerable 
to  one  of  them  for  an  injury  received  in  consequence  of  the  negli- 
gence of  another  fellow- servant  while  both  are  engaged  in  the  same 
service.  Here  the  rule  of  respondeat  superior  is  waived,  and  it  is 
generally  put  on  the  ground  of  implied  contract.  And  if  a  waiver 
may  be  implied  in  such  case  why  not  give  effect  to  an  express 
agreement  in  the  case  of  a  free  passenger. 

The  Roman  law,  with  its  clear  sense  of  justice,  made  a  distinction 
similar  to  the  one  for  which  we  contend,  in  determining  the  liability 
of  the  mandatory  for  the  negligence  of  his  agents.  Where  the 
business  of  the  mandatory  required  the  interposition  of  sub-agents, 
he  was  liable  for  the  negligence  of  such  sub-agents  only  on  the 
ground  of  culpa  in  eligendo^  supposing  he  knew  or  could  have 
known  their  inadequacy. 

The  foregoing  reasoning,  as  it  seems  to  us,  will  also  furnish  a 
complete  answer  to  the  claim  that  the  defendant  must  be  held  liable 
on  account  of  the  gross  negligence  of  their  servants,  for  it  is  manifest 
that  the  principal  is  no  more  culpable  in  one  case  than  in  the  other; 
and  the  rule  of  respondeat  superior  being  waived,  the  protection  is 
complete. 

The  word  '^  negligence  "  in  the  stipulation  for  exemption  is  used 
in  its  generic  sense  and  comprehends  all  degrees. 

And  we  may  add  that  some  high  modern  authorities  have  expressed 
strong  disapprobation  of  any  attempt  to  fix  the  degrees  of  diligence 
or  negligence,  because  the  distinction  is  too  artificial  and  vague, 
for  clear  definition  or  practical  application.  See  the  opinion  of  the 
court  in  Railroad  Company  v.  Lochwood^  17  Wall.  382,  and  cases 
referred  to  in  a  note  on  p.  883. 

The  only  remaining  question  to  be  considered  is,  whether  the 
minority  of  the  plaintiff's  intestate,  which  rendered  him  incapable 
generally  of  making  contracts,  will  render  his  assent  to  the  limita- 
tion or  condition  of  the  pass  void  also. 

But  a  minor  has  capacity  in  law  to  accept  free  gifb,  either  abso- 
lute or  conditional.  If  the  condition  or  limitation  is  reasonable,  he 
cannot  accept  the  gift  and  reject  the  condition  or  limitation ;  for 
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that  woald  enlarge  the  gift,  which  of  course  cannot  be  done  without 
the  consent  of  the  donor. 

If  the  intestate  did  not  like  the  gift  as  made,  he  should  have 
declined  to  accept  it  and  not  attempt  (as  his  personal  representative 
is  doing)  to  make  it  include  in  effect,  contrary  to  its  terms,  an 
insurance  against  risks  arising  from  the  negligence  of  the  defend- 
ants' servants. 

There  was  error  in  the  judgment  complained  of,  and  it  is  reversed 
and  the  case  remanded. 

In  this  opinion  the  other  judges  concurred. 
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The  Supreme  Court  of  the  Uoited  States  has  recently  reversed  the 
decision  of  the  United  States  Circuit  Court  for  the  Southern  District  of 
Mississippi,  which  had  declared  the  Mississippi  Railroad  Commission  Act 
unconstitutional  (in  Farmert^  Loan  and  Trust  Co,  v.  JStone^  20  Fed.  Rep. 
270.  See  also,  23  Am.  Law  Reg.  N.  S.  476).  This  decision  of  the  Supreme 
Conrt  IS  one  of  the  most  important  which  that  tribunal  has  delivered, 
10  that  it  goes  far  towards  settling  the  controversy  upou  the  right  of  the 
states  to  regulate  railroad  traffic.  It  may  be  considered  as  a  supple- 
ment to  the  famous  Granger  Cases  in  1876  (94  U.  S.  113).  The 
opinions  beinc;  too  long  to  publish  in  full,  an  abstract  is  here  given. 
The  facts  are  these  :  The  Mississippi  Railroad  Commission  Act  of  1884 
enacts,  that  the  commissioners  shall  revise  the  tariffs  of  all  the  railroads 
ID  that  state,  and  fix  rates  which  shall  be  a  fair  and  just  return  on  the 
valne  of  the  railroad  property ;  that  they  shall  require  from  the  rail- 
roids  information  as  to  the  management  of  their  lines  ;  that  they  shall 
iarestigate  accidents ;  shall  see  that  depots  and  waiting-rooms  are  ade- 
quate and  suitable ;  shall  bring  suit  in  the  name  of  the  state  against 
railroads  violating  any  provision  of  the  act,  which  suits  cannot  be  dis- 
missed without  the  consent  of  both  the  court  and  the  commission.  A 
penalty  of  S500  follows  the  violation  of  the  act.  Any  determination  by 
the  commission  shall  he  prima  facie  evidence  that' the  same  is  right 
and  proper. 

A  supplemental  act  provides,  that  traffic  from  outside  to  outside  the 
state  shall  not  be  interfered  with.     Such  is  the  outline  of  the  act. 

The  Mobile  and  Ohio  Railroad  had  charters  from  several  states  and 
land  grants  from  the  United  States,  the  object  being  to  make  a  through 
line  of  communication  from  the  Gulf  to  the  Great  Lakes.  By  its  Mis- 
sissippi charter  the  company  had  **  full  power  to  prescribe  such  by-laws, 
rules  and  regulations  as  they  shall  deem  proper,  not  contrary  to  this 
charter  or  the  laws  of  this  state  or  of  the  United  States.''  It  had  also 
power,  "from  time  to  time,  to  fix,  regulate  and  receive  the  toll  and 
charges  by  them  to  be  received/' 

Suit  was  brought  to  enjoin  the  commission  from  proceeding,  on  the 
ground  that  the  act  under  which  they  claimed  authority;  (1)  impaired 
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the  obligatioD  of  a  contract ;  (2)  regulated  int^retate  traffic ;  (3)  denied 
to  the  railroad  company  the  equal  protection  of  the  laws,  and  deprived 
it  of  its  property  without  due  process  of  law ;  (4)  conferred  both  legis- 
lative and  judicial  powers  upon  the  commission,  and  (5)  was  void  ou  iu 
very  face  by  reason  of  inconsistencies  and  uncertainties. 

The  judgment  of  the  court,  delivered  by  the  Chief  Justice,  is  in  sub- 
stance as  follows : 

The  power  of  regulating  railroad  charges  is  a  continuing  power,  to  be 
bargained  away,  if  at  all,  only  by  words  of  positive  grant,  which  are  Dot 
to  be  found  in  the  present  instance.  Every  presumption  is  against  sach 
bar&;aining  away. 

The  grant  in  the  charter  implies  authority  to  charge  reasonable  rates. 
The  legislature  is  the  judge  of  what  this  reasonableness  is. 

The  decision  of  the  state  court  upon  the  same  act  in  the  case  of 
another  company  (C.  Railroad  Co,  \.  Y.  d^  M,  Railroad,  62  Miss.  607), 
holding  that  the  power  of  the  state  had  been  surrendered  where  tbe 
charter  prescribed  maximum  rates,  is  not  in  conflict  with  the  present 
decision. 

As  to  interstate  commerce,  the  fact  that  the  Mobile  and  Ohio  Rail- 
road was  intended  as  a  great  interstate  avenue  of  commerce,  does  not 
make  any  difference.  The  state  has  power  over  her  corporations,  within 
her  own  borders,  so  long  as  she  does  not  regulate  interstate  commerce. 
Under  the  act  the  commissioners  may  do  much  which  is  not  interference 
with  interstate  traffic.  As  yet  they  have  done  nothing.  The  presump- 
tion is  that  they  will  not  exceed  their  constitutional  authority,  and  it 
will  be  time  enough  to  interfere  when  they  do.  It  is  difficult  to  lay 
down  a  general  rule  as  to  what  constitutes  interference  on  the  part  of  a 
state  with  interstate  traffic. 

General  statutes  regulating  railroads,  unless  forbidden  by  contracts  in 
the  charter,  do  not  take  away  from  the  corporation  the  equal  protection 
of  the  laws,  nor  deprive  it  of  its  property  without  due  process  of  law. 

The  object  of  this  statute  is  to  regulate  rates  and  enforce  certain 
regulations  of  police. 

In  its  general  scope  and  aim  it  is  constitutional.  Questions  may 
arise  upon  it  which  may  safely  be  left  for  consideration  ujitil  they  are 
presented. 

Mr.  Justice  Harlan  dissented,  not  denying  the  right  to  create  rail- 
road commissions,  but  distinguishing  the  present  from  cases  where  the 
constitution  of  the  state,  or  the  charter  itself,  reserved  to  the  state  a 
right  of  amendment  or  repeal,  and  holding  that  in  the  present  instance 
the  charter  contained  a  contract  permitting  the  company  to  regulate  its 
rates  within  what  was  reasonable ;  of  which  reasonableness  the  courts, 
not  the  legislature,  should  judge. 

As  already  remarked  this  decision  is  a  highly  important  one.  Im- 
portant, first,  as  marking  a  turning  point  in  the  legal  contest  which  has 
been  waged  for  the  last  ten  or  fifteen  years  between  the  states  and  the 
corporations,  the  former  relying  upon  the  maxim  that  the  corporation 
cannot  be  greater  than  the  power  which  has  created  it,  and  the  latter 
invoking  the  authority  of  the  Dartmouth  College  Case,  On  the  part  of 
the  corporations  the  claim  was  raised,  that  if  the  company  had  chartered 
power  to  fix  rates,  nothing  but  an  express  reservation  in  the  same  charter 
could  deprive  it  of  that  exclusive  power.     The  Changer  Cases  decided 
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tlitt  a  reflervation  in  the  state  constitution,  or  by  statute  prior  to  the 
charter,  would  have  the  same  effect  as  a  reservation  in  the  instrument; 
but  the  reasoning  of  Mr.  Justice  Waite  pretty  well  indicated  that  the 
Supreme  Court  would  not  stop  there.  Accordingly  this  case  decides 
that  nothing  short  of  a  plain  renunciation  in  the  charter  will  bar  the 
paramount  power  of  the  state.  Whether  this  plain  renunciation  must 
be  in  actual  words,  or  may  arise  by  necessary  implication,  is  the  one 
point  in  this  controversy  still  to  be  settled.  For  while  on  the  one  hand 
the  chief  justice  seems  to  approve  of  the  Mississippi  state  court's  ruling, 
that  a  schedule  of  maximum  rates  in  the  charter  of  a  railroad  is  an 
implied  otintract  by  the  stat-e  not  to  prescribe  lower  rates,  on  the  other 
hand  he  hints  at  a  doubt  whether  the  police  power  of  regulation  can  be 
bargained  away  at  all  by  the  state. 

If  the  latter  be  the  true  principle,  then  there  is  but  one  restraint  on 
the  power  of  the  states  to  fix  railroad  rates — such  rates  may  not  be  tan- 
tamount to  confiscation  and  destruction. 

This  decision  is  progress  towards  a  definition  of  that  undefined  and 
almost  undefinable  attribute  of  sovereignty — the  police  power  of  the 
states.  This  power  is  admitted  to  sanction  regulations  for  the  safety 
and  convenience  of  those  who,  as  travellers  or  otherwise,  do  business 
with  railroads.  It  could  not  bo  said  hitherto  that  the  police  power 
reached  to  the  protection  of  the  pockets  of  the  public — to  ^he  regulation 
of  railroad  charges. 

This  decision  is  important,  again,  on  the  subject  of  interstate  com- 
merce, since  it  disposes  of  the  ingenious — for  it  is  no  more  than  ingeni- 
ous— argument  that  a  line  chartered  and  built  as  a  through  route,  is 
less  subject  to  state  control,  in  the  matter  of  local  commerce,  than 
merely  local  roads  or  roads  pieced  together  into  a  through  line.  How- 
ever difficult  its  application,  the  rule  of  law  is  clear — interstate  com- 
merce may  not  be  interfered  with  by  the  states,  even  in  the  absence, 
as  at  present,  of  national  legislation,  but,  until  Congress  acts,  state 
regulation  of  local  traffic  may  *'  incidentally  *'  and  *'  indirectly"  affect 
interstate  traffic. 

This  decision  is  important,  finally,  as  the  first  in  which  a  railroad 
oommiasion  law  baa,  in  its  entirety,  come  up  before  the  Supreme  Court 
for  review.  The  attitude  of  the  court  towards  railroad  commissions  is 
clearly  indicated. 

While  admitting  that  undue  and  unconstitutional  powers  may  be 
reposed  in  theoi,  railroad  commissions,  even  the  more  stringenc  ones, 
are,  od  the  whole,  sanctioned  as  a  legitimate  means  of  legitimate  legis- 
lative control 

Charles  Chaunoet  Savage. 
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ABSTRACTS    OF    RECENT    DECISIONS. 

BUP&EMS  COURT  Of  THE   UNITED  STATES.' 

SUPREME  OOURT  OF  ARKANSAS.' 
COURT  OF   CHANCERY  OF  NEW  JERSEY.* 
SUPREME   COURT  OF  OHIO.* 
SITPREMS   COURT  OF   SOUTH   CAROLINA.* 

ACKNOWI.SDGMENT.     See  Deed, 

Action. 

Building  Contract — Payment  eondttioned  on  Certifiente. — Under  a 
building  contract  containing  a  clause  that  the  work  shall  be  done  under 
the  direction  and  to  the  satisfaction  of  a  particular  person,  to  be  testified 
by  a  writing  or  certificate  under  his  hand,  no  right  to  the  money  earned 
under  the  contract  accrues,  and  no  action  can  be  maintained  to  reeorer 
it  until  the  certificate  is  procured  or  the  contractor  is  entitled  to  it: 
Kirtland  v.  Moore,  40  N.  J.  £q. 

Assignment. 

Order  on  Debtor. — An  order  drawn  by  a  creditor  on  his  debtor,  direct- 
ing the  payment  of  a  sum  of  money  out  of  a  specified  sum,  and  which 
is  presented  to  the  debtor,  though  not  accepted,  constitutes  a  good 
assignment  in  equity  :  Kirtland  v.  Moore^  40  N.  J.  £q. 

Attachment. 

Goods  of  Uiird  Forty  Seized — Damages, — Under  an  attachment  of 
A.  against  B.  the  officer  seized  goods  of  C.  and  returned  an  inventory  and 
appraisement  of  them.  The  goods  were  sold  under  an  interlocutory 
order  of  the  court,  and  afterwards  the  attachment  was  dissolved  and  the 
proceeds  of  the  sale,  less  cost,  were  returned  to  C.  He  then  sued  the 
surety  in  the  attachment  bond  for  damages.  Held,  That  as  he  was  not 
a  party  to  the  suit  nor  estopped  by  his  acceptance  of  the  proceeds  paid 
to  him.  he  was  not  bound  by  the  ofiicer's  return  as  to  the  amount  or 
value  of  the  goods,  but  should  recover  the  true  value  of  all  the  goods 
actually  taken,  less  the  amount  of  the  proceeds  paid  to  him:  Stratib  v. 
Woof  en,  45  Ark. 

Bailment.    See  Innkeeper. 

Bankruptcy. 

New  Promise — Exemption. — A  new  promise  to  pay  a  debt  dischar^ied 
by  bankruptcy  is  not  an  original  and  independent  contract,  but  revives 

>  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  daring  Oct.  Term,  1885.     The  cases  will  prohably  appear  in  116  U.  S.  Bep. 

*  From  B.  D.  Tamer,  Esq.,  Reporter  ;  to  appear  in  45  Ark.  Rep. 

*  From  John  H.  Stewart,  Esq.,  Reporter  ;  to  appear  in  40  N.  J.  £q.  Rep. 
^  From  George  B.  Okey,  Esq.,  Reporter  ;  to  appear  in  44  Ohio  St.  Rep. 

^  From  Robert  W.  Shand,  Esq.,  Reporter ;  to  appear  in  S3  South  Carolina  Bc^ 
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the  old  debt;  and  where  the  debt  was  contracted  under  the  constitution 
of  1868,  and  the  new  promise  was  since  the  constitution  of  1874,  the 
exemptions  under  the  constitution  of  1868  apply :  Notoland  v.  Lana- 
ganiy  45  Ark. 

Bills  and  Notes. 

Drawer — LiahUity  of— -Parol  Evidence, — By  the  act  of  drawing  a 
bill  of  exchange  the  drawer  contracts  that  it  will  be  accepted  and  paid 
according  to  its  terms,  and  that  if  it  is  not  he  will  pay  it :  Oumming»  v. 
Kent,  44  Ohio  St. 

Evidence  of  a  parol  agreement,  prior  to  or  contemporaneous  with  the 
drawing  and  delivery  of  a  bill  of  exchange,  that  the  drawer  is  not  to  be 
liable  as  such,  is  inadmissible :  Id, 

Conflict  of  Laws. 

Suit  hettoeen  Parties  out  of  Jurisdiction —  Corporations, — In  a  suit 
brought  by  stockholders  of  a  foreign  corporation  against  that  corporation 
and  another  corporation  to  which  it  had  leased  its  road,  lands,  &c.,  all 
of  which  are  out  of  this  jurisdiction,  seeking  relief  in  regard  to  the 
transactions  of  those  corporations  with  each  other,  the  court,  on  demur- 
rer, declined  to  take  jurisdiction,  on  the  ground  that  the  courts  of  New 
York  were  the  proper  forum  for  the  litigation  :  Gregory  v.  N,  Y.,  L,  E. 
df  W.  Rd.  Co.,  40  N.  J.  Eq. 

Suit  by  Legatee  under  Witt  proved  in  Foreign  Jurisdiction, — The 
eomplainant  claimed  that,  as  a  residuary  legatee,  he  was  entitled  to  a 
part  of  a  fund  in  defendants'  hands,  under  what  the  complainant  insisted 
was  a  void  bequest.  Held^  that  as  the  testator  was  at  the  time  of  his' 
death  a  non-resident  (he  lived  in  New  York,  where  his  will  was  proved), 
and  his  will  had  never  been  proved  in  this  state,  nor  recorded  here,  as 
authorised  by  the  statute,  the  complainant  was  not  entitled  to  relief, 
although  the  bill  states  that  the  fund  is  under  the  control  of  the  defend- 
ants, who  reside  in  this  state  and  are  the  executors  of  the  surviving  exe- 
cutor of  the  will  by  which  the  bequest  was  made :  Van  Gieson  v. 
Bania,  40  N.  J.  Eq. 

Constitutional  Law.     See  Criminal  Law, 

Regulating  the  Bearing  of  Arms^  dec, — Police  Power. — Sections  5  and 
6  of  article  11  of  the  Military  Code  of  Illinois,  prohibiting  any  body  of 
men,  other  than  the  organized  militia  of  the  state  and  troops  of  the 
United  States,  from  parading  with  arms  in  any  city  of  the  state  without 
a  license  from  the  governor,  do  not  infringe  the  right  of  the  people  to 
bear  arms,  and  clearly  do  not  conflict  with  the  2d  Amendment  to  the 
Constitution  of  the  United  States  ;  that  amendment  being  a  limitation 
only  upon  the  power  of  Congress  and  the  national  government.  It  is 
undoubtedly  true,  that  all  citizens  capable  of  bearing  arms  constitute 
the  reserved  militia  of  the  United  States,  as  well  as  of  the  states,  and 
therefore  the  latter  cannot  prohibit  the  people  from  bearing  arms,  so  as 
to  deprive  the  United  States  of  their  rightful  resource  for  maintaining 
public  security,  but  such  is  not  the  effect  of  the  legislation  referred  to : 
Presser  v.  lUinois,  S.  C.  U.  S.,  Oct.  Term  1886. 

The  right  to  associate  as  a  military  company  and  parade  with  arms. 
Dot  having  been  specially  granted  by  an  act  of  congress  or  law  of  the 
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state,  is  not  an  attribute  of  national  citizenship  protected  by  the  14th 
Amendment  to  the  National  Constitution  :  Id, 

It  is  necessary  to  public  peace,  safety  and  good  order,  that  state  gu?- 
ernments,  unless  restrained  by  their  own  constitutions,  should  have  the 
power  to  control  and  regulate  the  organization,  drilling  and  parading  of 
military  bodies,  other  than  those  authorized  by  the  militia  laws  of  (be 
United  States :  Id. 

Action  in  one  State  upon  Judgment  obtained  in  another — Suit  againti 
Joint  De/endanti — Evidence — Pleading  — Where  by  the  law  of  the  state 
in  which  a  judgment  has  been  obtained  in  a  suit  against  joint  defendants, 
one  of  whom  only  was  served  with  a  summons,  the  judgment  is  valid 
against  the  defendant  so  served,  an  action  can  be  maintained  thereon 
against  him  in  the  courts  of  another  state :  Barley  v.  Donoghue^  S.  C. 
U.  S.,  Oct.  Term  1885.     See  also  Renaud  v.  Abbott,  Id. 

Whenever  it  becomes  necessary  for  a  court  of  one  state,  in  order  to 
give  full  fuith  and  credit  to  a  judgment  rendered  in  another  state,  to 
ascertain  the  effect  which  it  has  in  that  state  the  law  of  that  state  xomi 
be  proved,  like  any  other  matter  of  fact;  and  consequently  an  allega- 
tion in  the  declaration  in  the  suit  in  the  court  of  the  second  state,  of 
the  effect  which  such  a  judgment  has  by  law  in  the  state  in  which  it 
was  rendered  is  admitted  by  demurrer :  /{/. 

Law  Impairing  the  Obligation  of  a  Chntra^ct — Public  Officer — Com- 
pensation for  Services. — When  a  public  officer  has  rendered  services 
under  a  law,  resolution  or  ordinance  which  fixes  the  rate  of  compensation 
there  arises  an  implied  contract  to  pay  for  those  services  at  that  rate; 
and  a  constitutional  provision,  passed  after  the  services  have  been  ren- 
dered, lowering  the  limit  of  taxation  under  the  law  which  was  in  force 
while  the  services  were  performed,  impairs  the  obligation  of  this  con- 
tract by  destroying  the  remedy  pro  tanto  :  FiskY,  Jefferson  Police  Jury, 
S.  C.  U.  S.,  Oct.  Term  1885. 

Taxes  for  Benefit  of  Private  Individuals — Bond  issued  to  aid  Indi- 
viduals in  Private  Enterprises. — A  large  portion  of  the  city  of  Charles- 
ton having  been  laid  waste  by  fire,  the  legislature  authorized  the  city 
council  to  issue  its  bonds  and  lend  them  to  persons  who  desired  to 
rebuild  in  the  burnt  district,  fionds  of  said  city,  called  *'  Fire  Loan 
Bonds,"  were  accordingly  issued  and  lent  after  the  year  1868,  and  pat 
upon  the  market.  Held,  that  these  bonds  were  not  valid  obligations  of 
the  city:  Feldman  v.  City  Council  of  Charleston,  23  S.  C. 

The  legislature  has  no  power  to  levy  taxes  for  the  purpose  of  assisting 
private  individuals  in  carrying  out  private  enterprises,  even  though  inci- 
dental advantages  may  result  to  the  public :  Id. 

Where  bonds  were  issued  by  a  city  to  be  lent ''  to  such  applicants  as 
will  build  up  and  rebuild  the  waste  places  and  burnt  districts  of  said 
city,  or  erect  improvements  upon  their  lots,"  Beld,  that  the  bonds  so 
issued  and  lent  were  for  private  purposes,  notwithstanding  advantages 
might  incidentally  accrue  to  the  city  :  Id. 

This  case  distinguished  from  cases  sustaining  local  taxation  in  aid  of 
railroads;  and  also  from  the  case  of  Hemdon  v.  Moore,  18  S.  C.  339 :  Id, 
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Costs. 

Suit  against  Aldermen — Personal  lAahility. — Where  a  board  of  alder- 
men have  increased,  and  are  continuing  to  increase,  the  debt  of  their 
city  beyond  the  limit  fixed  by  statute,  and  citizens  institute  an  action  to 
enjoin  any  farther  increase,  the  aldermen  may  be  required  personally  to 
pay  the  costs  of  the  action  :  Scott  v.  Alexander^  23  S.  0. 

Criminal  Law. 

Extrcuiition —  W?u)  u  a  Fugitive  from  Justice. — To  be  a  fugitive  from 
justice,  in  the  sense  of  the  act  of  Congress  regulating  extradition,  it  is 
not  necessary  that  the  party  charged  should  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  committed,  afler  an  indictment  found, 
or  for  the  purpose  of  avoiding  a  prosecution  anticipated  or  begun,  but 
simply  that,  having,  within  a  state,  committed  that  which,  by  its  laws, 
coDstitutes  a  crime,  when  he  is  sought  to  be  subjected  to  its  criminal 
process  to  answer  for  his  offence,  he  has  left  its  jurisdiction  and  is  found 
within  the  territory  of  another :  Roberts  v.  ReiUy^  S .  C.  U.  S.,  Oct.  Term 
1885. 

Penal  Statute — Definition  of  Crime — Uncertainty. — The  statute 
making  it  a  misdemeanor  to  *' commit  any  act  injurious  to  the  public 
health  or  public  morals,  or  the  perversion  or  obstruction  of  public  justice, 
or  the  due  administration  of  the  law,"  is  unconstitutional  and  void  for 
uncertainty  :  Ex  parte  Jackson,  45  Ark. 

Accomplice — Evidence — Acts  and  Declarations. — Before  the  acts  and 
declaratioDs  of  a  felon  can  be  put  in  evidence  against  an  alleged  accom- 
plice, it  most  be  proved  to  the  satisfaction  of  the  trial  judge  that  the 
two  had  conspired  together  to  commit  the  offence  charged :  Rowland  v. 
Slate,  45  Ark. 

The  acts  and  declarations  of  one  accomplice,  in  the  absence  of  another, 
after  the  deed  is  done  and  the  criminal  enterprise  is  ended,  are  not 
admissible  id  evidence  against  the  latter:  Jd, 

Debtor  and  Creditor. 

Voluntary  Conveyance — Purchase  of  Judgment  with  Notice. — A., 
being  then  indebted,  made  three  voluntary  conveyances  of  his  land, 
and  afterwards  judgments  were  obtained  against  him  on  this  antecedent 
indebtedness.  B.,  with  notice  of  these  prior  deeds,  advanced  a  sum 
saflicient  to  pay  off  these  judgments,  which  were  then  assigned  to  him  ; 
and  as  further  security,  A.  gave  to  B.  a  bond  with  a  higher  rate  of 
interest,  and  a  mortgage  of  the  land  embraced  in  the  said  voluntary 
conveyances.  In  action  by  B.  against  A.  and  these  grantees  to  fore- 
close such  mortgage,  held,  that  the  deeds  were  not  a  fraud  upon  any 
rights  which  B-  was  here  seeking  to  enforce  ;  and,  therefore,  whether 
A.  owed  any  other  debts  at  the  time  he  made  the  conveyances,  was 
irrelevant  in  this  action  :  Varrigan  v.  Byrd,  23  S.  C. 

Decedents'  Estates. 

Failure  to  present  Claim — Promise  of  Executor — Estoppel. — Execu- 
tors' verbal  statements  to  a  creditor  of  the  estate,  that  his  claim  was  all 
right,  and  that  they  would  pay  it  as  soon  as  they  had  enough  money  ou 
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hand  to  do  so,  will  not  excuse  sach  creditor's  neglect  to  present  the 
claim  to  them  formally  within  the  time  limited  by  the  order  of  the  court, 
nor  estop  them  from  setting  up  the  order ;  nor  will  an  allegatioD  that 
they  have  wasted  the  estate,  unsupported  by  a  statement  of  the  facts 
constituting  such  waste,  render  them  personally  liable  to  a  creditor  of 
the  estate :  Lewis  ▼.  Champion^  40  N.  J.  Eq. 

Preference — Debts  ffue  to  Pvhlic — Surety. — A  debt  due  by  a  surety 


at  the  time  of  his  death  on  a  county  treasurer's  bond,  for  default  of  bis 
principal,  is  a  "  debt  due  to  the  public,"  and  as  such  is  entitled  to  pri- 
ority of  payment  out  of  the  assets  of  one  deceased  :  Baxter  v.  Baxter^ 
23  S.  C. 

DSED. 

Acknowledgment — Impeachment  of, — The  maker  of  a  deed  may  prove 
that  there  was  no  appearance  before  an  officer  to  acknowledge  it,  and  do 
acknowledgment  in  fact,  but  if  he  did  acknowledge  it  in  some  maooer, 
the  officer's  certificate  is  conclusive  of  the  terms  of  acknowledgment: 
Petty  V.  Grisard,  45  Ark. 

Easement.     See  License. 

Equity. 

Agreement  hy  Director  to  indemnify  Co-Director — Sfatvte  of  Frauds 
— Remedy  at  Law. — The  complainant,  one  of  the  eight  directors  of  a 
corporation,  endorsed  a  promissory  note  for  its  benefit,  and  the  proceeds 
of  which  it  received,  under  an  oral  agreement  with  all  of  his  co-directors 
to  indemnify  him  from  all  loss  resulting  therefrom,  except  as  to  his  own 
portion,  one-eighth.  He  was  compelled  to  pay  the  note,  and  five  of  the 
directors  repaid  him  their  respective  shares  of  the  amount.  On  demur- 
rer by  the  other  two  directors  to  a  bill  to  recover  the  amount  due  on 
Uieir  indemnity.  Held,  I.  That  the  agreement  was  not  within  the 
Statute  of  Frauds.  2.  That  the  remedy  at  law  being  adequate,  the  bill 
must  be  dismissed :   Cortelyou  v.  Hoayland,  40  N.  J.  Eq. 

Stdfrogation — Reformation — Assignee  of  Void  Security. — The  assignee 
of  a  void  security,  issued  in  lieu  of  a  valid  one,  is  in  equity,  subrogated  to 
all  the  rights  of  his  assignor  (the  holder)  in  the  original  security ;  and 
is  entitled  to  have  it  delivered  up  to  him,  and  if  imperfect,  to  have  it 
reformed  by  the  party  that  executed  it,  or  by  his  successor  in  office: 
Goldsmith  v.  Stewart,  45  Ark. 

The  plaintiflF  filed  his  complaint  in  equity  against  the  clerk  of  the 
county  and  several  separate  boards  of  school  directors,  showing  that  the 
holders  of  school  warrants  of  their  several  school  districts,  had  presented 
them  to  the  county  court  for  cancellation  and  re-issue,  in  pursuance  of 
an  act  of  the  legislature,  and  that  new  warrants  were  issued  by  the  court 
and  were  transferred  to  him  by  the  holders,  and  the  originals  were 
deposited  with  the  clerk ;  and  that  the  act  under  which  the  new  issue 
was  made  had  been  declared  unconstitutional  and  void  by  this  court 
Further  that  the  original  warrants  were  imperfect  in  omitting  to  sUte 
the  considerations  for  which  they  were  issued.  He  prayed  that  they 
be  delivered  up  to  him  by  the  clerk  and  be  reformed  by  the  directors  of 
the  districts  for  which  they  had  been  issued  by  their  predecessors.  Eddy 
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npoD  deronrrer  :  1st.  That  the  plaintiff,  as  assignee  of  tho  void  re-isRue, 
was  ID  equity  subrogated  to  all  rights  of  the  holders  in  the  original  cer- 
tificates, and  was  entitled  to  them.  2d.  The  trustees  who  issued  the 
originals  should  be  parties,  and  should  refurm  them,  if  within  reach  of 
the  process  of  the  court,  but  if  not,  then  their  successors,  the  defendants, 
might  reform  or  re-issue  them  under  the  directions  of  the  court :  Id. 

EviDENOE.     See  Criminal  Law. 
ExicxrroBS  and  Administrators.    See  Decedents*  Estatea. 

Extradition.    See  Criminal  Law, 
Frauds,  Statute  of.    See  Equity, 

Promise  to  pay  Debt  of  Another — Agreement  to  accept  Draft — New 
tjonsideration. — An  agreement  by  a  third  party,  to  accept  for  creditor 
his  debtor's  draft  for  the  amount  of  his  debt,  stands  upon  the  same  foot- 
iog  as  a  promise  to  pay  the  debt,  and  must,  under  the  Statute  of  Frauds, 
be  in  writing,  if  a  promise  to  pay  the  debt  should  be  :  Chapline  v.  Atkin- 
ion.  45  Ark. 

A  parol  promise  to  pay  the  debt  of  another  is  not  within  the  Statute 
of  Frauds  when  it  arises  from  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties  :  Id. 

Highways.    See  Streets. 

Innkeeper. 

Deposit  of  Money  hy  one  not  a  Guest — LiahUity. — An  innkeeper  is 
not  liable  as  such  for  the  loss  of  money  deposited  with  him  for  safe  keep- 
ing by  a  person  who  is  not  a  guest  of  the  inn  at  the  time  such  deposit  is 
made,  or  at  the  time  the  loss  occurs  :  Arcade  Hotel  v.  Viiatt^  44  Ohio 
St. 

The  clerk  of  such  innkeeper  has  no  authority  to  bind  the  latter,  either 
as  innkeeper  or  special  bailee,  for  the  loss  of  money  deposited  for  safe 
keeping  with  such  clerk  by  a  person  who  is  not  a  guest  of  the  inn  at 
the  time  of  snch  deposit :  Id. 

W.,  the  keeper  of  a  gambling  house  closed  his  night's  business  at  2 
o'clock  A.  M.,  having  a  sum  of  money  upon  his  person ;  and  not  being 
ready  to  retire  for  the  night,  and  not  wishing  to  carry  his  money  upon 
his  person  at  that  time  of  the  night,  visited-  an  inn  for  the  purpose  of 
depositing  his  money  for  safe  keeping ;  found  the  inn  in  charge  of  a 
night  clerk ;  inquired  if  he  could  have  lodgings  for  the  night ;  was  told 
that  he  could  ;  stated  that  he  did  not  desire  to  go  to  his  room  at  that 
time,  but  wished  to  leave  some  money  with  the  clerk,  and  would  return 
in  about  half  an  hour.  The  clerk  told  him  he  would  reserve  a  good 
room  for  him.  He  did  not  enter  his  namo.  It  was  not  upon  any  book 
of  the  inn.  No  room  was  assigned  to  him.  He  left  his  package  of 
money  with  the  clerk,  received  a  check  for  it,  and  departed.  He  returned 
in  about  three  hours  to  have  a  room  assigned  him  and  retire  for  the 
balance  of  the  morning.  The  clerk  had  absconded  with  the  money. 
Bdd^  W.  was  not  a  guest  of  the  inn  at  the  time  he  deposited  his  money 
with  the  clerk,  and  the  innkeeper  is  not  liable  for  its  loss  :  Id. 
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Insurance. 

Representations  —  Warranty — Forfeiture  —  Premium, — When  a  life 
policy  is  issued  and  accepted  upon  the  express  condition  that  the  aDSwen 
and  statements  of  the  application  are  warranted  true  in  all  respects,  and 
that  if  the  policy  be  obtained  by  any  untrue  answer  or  statement,  or  bj 
any  fraud,  misrepresentation  or  concealment,  ''  the  policy  shall  be  abso- 
lutely null  and  void  ;"  and,  as  to  matters  material  to  the  risk,  some  of  the 
answers  and  statements  are  untrue  in  fact,  tbough  made  without  actual 
fraud  and  under  an  innocent  misapprehension  of  the  purport  of  the 
questions  and  answers ;  no  contract  of  insurance  is  thereby  made,  and 
the  policy  does  not  attach  but  it  is  void  ab  initio  :  Conn.  Hnlut,  Life  Ins, 
Co.  V.  Pyle,  44  Ohio  St. 

When,  for  sucb  a  policy,  premium  has  been  paid  by  the  applicant  to 
the  insurance  company,  such  payment  may  be  recovered  back :  Id, 

Judgment.    See  Constitutional  Law. 

Judicial  Sale. 

Purchaser  under  Sale  subsequently  set  aside — Liability  of—hxnt' 
ance, — Where  parties  take  possession  of  property,  purchased  by  them  at 
a  sheriff's  sale,  under  circumstances  tbat  induced  a  Court  of  Equity  from 
considerations  of  public  policy,  to  set  the  sale  aside,  the  sale  cannot  be 
said  to  have  been  void,  and  the  purchasers  tort  feasors,  nor  can  they  be 
regarded  like  to  trespassers  taking  possession  vi  et  drmis,  but  their  rela- 
tion to  the  execution  debtor  is  like  to  that  of  trustee  to  cestui  que  trust: 
Bath  South  Carolina  Paper  Co,  v.  Langley,  23  S.  C. 

Where  a  qva^i  trustee  has  insured  property  of  his  cestui  que  trust,  for 
wbioh,  being  burned,  he  receives  the  insurance  money,  he  is  acconotable  I 

for  the  amount  so  received,  less  his  payments  in  effecting  and  collecting 
the  insurance :  Id. 

License. 

When  Irrevocable —  Contract  with  Railroad  Company. — Where  a 
license  is  a  power  coupled  with  an  interest  of  a  permanent  character,  it 
is  irrevocable ;  and  if  the  interest  be  an  interest  in  land,  and  the  con- 
tract be  by  parol  only,  the  Court  of  Equity  will  hold  the  contract  bind- 
ing, where  the  licensee  has  incurred  trouble  and  expense  in  carrying  out 
such  contract :  Meetze  v.  Railroad  Co.,  23  S.  C. 

Thus,  where  a  railroad  company,  for  certain  privileges,  was  permitted 
by  parol  to  construct  upon  the  plaintiff's  laud  a  dam,  a  canal,  and  a 
water-wheel,  for  the  purpose  of  keeping  its  tank  supplied  with  water, 
the  license  was  irrevocable  and  might  be  enforced  in  equity  notwith- 
standing the  Statute  of  Frauds:  Id. 

And  this  special  contract  being  valid  and  therefore  of  force,  the  plain- 
tiff, upon  the  withdrawal  by  the  railroad  company  of  such  privileges, 
could  not  bring  action  for  the  value  of  the  use  and  occupation  of  the 
land,  but  only  for  damages  for  breach  of  the  special  contract:  Id, 

Limitations,  Statute  of. 

Demurrer — Liability  created  by  Statute. — Where  the  petition  on  its 
face  shows  a  cause  of  action  which  is  barred  by  the  Statute  of  Limita- 
tions, no  legal  cause  of  action  is  stated,  and  a  demurrer  thereto,  on  the 
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ground  that  the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  raises  the  question  of  the  Statute  of  Limitations  as  well 
as  other  defects  in  the  petition,  though  the  better  practice  undoubtedly 
iSf  to  specifically  state  in  the  demurrer  that  the  cause  of  action  is  barred  : 
Sf^fmour  V.  F.  (7.  d^  St.  L.  R,  Co.,  44  Ohio  St. 

An  action  against  a  railroad  company  to  recover  damages  for  killing 
or  injuring  a  domestic  animal  which  had  strayed  upon  its  track,  and 
was  killed  or  injured  without  fault  or  negligence  of  the  railroad  com- 
pany in  operating  its  train,  but  solely  by  the  neglect  to  fence  the  road 
as  required  by  law,  is  founded  upon  *^a  liability  created  by  statute, 
other  than  a  forfeiture  or  penalty,"  and  is  barred  in  six  years :  Id, 

Master  and  Servant. 

Rdatton  existing  hetioeen  Hack  Driver  and  Hirer — Negligence, — The 
plaintiff  while  being  driven  in  a  hired  hack  was  injured  by  its  collision 
with  a  railroad  train,  the  accident  being  due  to  the  concurrent  negli- 
gence of  the  hackman  and  the  engineer,  and  sued  the  railroad  com- 
pany. Held^  that  the  court  below  was  right  in  leaving  it  to  the  jury  to 
say  whether  the  plaintiff  had  exercised  any  control  over  the  conduct  of 
the  driver  further  than  to  indicate  the  places  to  which  he  wished  him 
to  drive,  and  instructing  them  that,  unless  he  did  exercise  such  control, 
and  required  the  driver  to  cross  the  track  at  the  time  the  injury  occurred, 
the  negligence  of  the  driver  was  not  imputable  to  him  so  far  as  to  bar 
his  right  of  action  against  the  defendant :  Little  v.  Hackett,  S.  C.  U.  S., 
Oct.  Term  1885. 

Municipal  Corporation. 

LiabUify  of  New  Corporation  succeeding  to  Old, — Where  the  legisla- 
ture of  a  state  has  given  a  local  community,  living  within  designated 
boundaries,  a  municipal  organization,  and  a  subsequent  act,  or  series  of 
acts,  repeals  its  charter  and  dissolves  the  corporation,  and  incorporates 
substantially  the  same  people  as  a  municipnl  body  under  a  new  name,  for 
the  same  general  purpose,  and  the  great  mass  of  the  taxable  property  of 
the  old  corporation  is  included  within  the  limits  of  the  new,  and  the 
property  of  the  old  corporation  used  for  public  purposes  is  transferred, 
withoat  consideration,  to  the  new  corporation  for  the  same  public  uses, 
the  latter,  notwithstanding  a  great  reduction  of  its  corporate  limits,  is 
the  successor,  in  law,  of  the  former,  and  liable  for  its  debtA ;  and  if  any 
part  of  the  creditors  of  the  old  corporation  are  left  without  provision  for 
the  payment  of  their  claims,  they  can  enforce  satisfaction  out  of  the 
new:  Molnle  v.  Watson,  S.  C.  U.  S.,  Oct.  Term  1885. 

Neolioence. 

Projimate  Cause — JF^re. — Where  fire  is  negligently  thrown  from  a 
mill  smoke-stack  and  carried  to  a  building  outside  the  mill  property,  and 
thence  to  another  building  of  a  third  party,  and  thence  to  other  pro- 
perty that  is  damaged  by  the  fire  ;  whether  such  negligence  is  the  proxi- 
mate cause  of  such  damage,  is  a  question  of  fact  for  the  determination 
of  the  jury  under  the  instructions  of  the  court :  Adams  v.  Youngs  44 
Ohio  St. 

Id  an  action  against  a  mill  owner  f(»r  damsges  to  property  caused  by 
fire  negligently  or  carelessly  thrown  by  sparks  from  the  smokestack  of 
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the  will  and  carried  to  the  property  by  a  gale  of  wind  blowing  at  tbe 
time  in  the  direction  of  the  property,  by  which  fire  the  same  was  dam- 
aged; where  the  conditions  continue  the  same  as  when  the  negligent 
and  careless  act  was  done,  and  no  new  cause  intervenes,  it  is  no  defence 
that  the  fire  first  burned  an  intervcDing  building  and  was  thence  com- 
municated by  sparks  and  cinders  in  the  same  manner  to  the  building  in 
which  such  fire  consumed  the  property;  though  the  buildings  were 
separated  by  a  space  of  two  hundred  feet :  Id, 

Notice. 

Possesiion. — Without  proof  of  notice,  either  actual  or  constructive,  an 
unregistered  title  is  void,  and  of  no  effect  against  a  subsequent  judg- 
ment creditor  of  ita  grantor:  Executan  of  Bodge  v.  Amcrman.  40 
N.  J.  Eq. 

The  burden  of  proving  notice  in  such  a  case  rests  on  the  holder  of 
the  unregistered  title:  Jd, 

Constructive  notice  of  an  unregistered  title  is  just  as  effectual  as  actoal 
notice:  Id. 

Possession,  if  open,  notorious,  exclusive  and  unequivocal,  will  con- 
stitute notice,  and  such  possession  may  exist  without  actual  resideooe  on 
the  land :  Id, 

It  is  not  necessary,  in  order  to  prove  notice,  to  show  that  the  person 
to  be  effected  by  the  notice  knew  of  the  possession  of  the  other.  If  tbe 
possession  of  the  other  is  of  such  a  character  as  to  constitute  notice,  then 
notice  is  a  legal  deduction  from  the  fact  of  possession  :  Id. 

Partnership. 

Account  OM  to  Funds  resulting  from  Illegal  Transaction, — ^Where  one 
partner  was  township  treasurer  and  with  the  knowledge  of  his  co-partner 
deposited  the  township  funds  in  the  bank  to  the  firm  credit.  Held,  that 
this  was  a  conversion  of  the  public  moneys ;  that  both  partners  were 
parttceps  criminisy  and  that  as  to  such  funds  the  law  will  aid  neither 
party  against  the  other,  either  in  the  way  of  account,  contribution  or 
otherwise :  Davis  v.  GelhauSy  44  Ohio  St. 

Prohibition. 

When  a  De/endanl  is  entitled  to  a  Writ  o/,  as  a  Matter  of  Rights  A 
Common-Law  Writ, — Where  an  inferior  court  has  clearly  no  jurisdic- 
tion of  a  suit  or  prosecution  instituted  before  it,  and  the  defendant  therein 
has  objected  to  its  jurisdiction  at  the  outset,  and  has  no  other  remedj, 
he  is  entitled  to  a  writ  of  prohibition  as  a  matter  of  right ;  and  a  refusal 
to  grant  it,  where  all  the  proceedings  appear  of  record  may  be  reviewed 
on  error:   Smith  v.  VChitney,  S.  C.  U.  8.,  Oct.  Term  1885. 

It  seems,  that  a  writ  of  prohibition  issues  from  the  law  side  of  a  court 
which  has  both  common-law  and  equity  powers :  Id. 

Sale. 

Reseiision — Fraud  of  Purchaser — Ratification, — If  a  vendor  of  goods 
after  being  advised  of  the  fraud  of  the  purchaser  in  obtaining  credit  by 
misrepresenting  his  ability  to  pay,  accepts  further  security  instead  of 
demanding  a  rescission  of  the  contract  and  a  return  of  the  goods,  he 
thereby  ratifies  the  contract  and  cannot  afterwards  demand  a  rescission  : 
Bridgeford  v.  Adams,  45  Ark. 
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Ooe  who  claims  to  rescind  a  contract  of  sale  must  proceed  with  reason- 
able dili^nce  to  make  such  inquiries  in  reasonable  time,  as  would  be 
prompted  by  reasonable  caution  in  business  transactions :  Id. 

Strests. 

Dedieation —  The  of — Injunction, — A  bill  for  injunction  filed  by  the 
owners  of  a  large  tract  of  land,  stated  that  they  had  laid  it  out  into 
building  lots,  and  had  opened  and  dedicated  streets  thereon  (which, 
howeyer,  had  never  been  accepted  by  the  public  authorities),  and  had 
filed  a  map  thereof  in  the  county  clerk's  office;  that  complainants  had 
sold  some  of  the  lots,  and  that  the  present  owners  thereof  had  an 
admitted  easement  in  the  adjacent  streets ;  and  that  complainants 
annually  expended  large  sums  of  money  for  repairing  all  the  streets,  and 
keeping  them  in  order.  Held^  that  complainants  could  not  enjoin 
defendants,  who  are  hackmen,  from  ordinarily  using  any  of  the  streets, 
in  carrying  passengers  to  and  from  the  railroad  station  in  their  vehicles 
for  hire ;  Point  Pleasant  Land  Co,  v.  Oanmer,  40  N.  J.  Eq. 

United  States  Courts. 

Suits  for  Pefusities  and  Forfeitures — Exclusive  Jurisdiction  of  the 
District  Courts. — The  1st  section  of  act  of  Congress  of  March  3d  1875, 
conferring  jurisdiction  upon  the  Circuit  Courts  of  the  United  States 
''of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under  the  constitution  or  laws  of  the  United 
States,"  <*  or  in  which  the  United  States  are  plaintiffs  or  petitioners,"  Ac., 
does  not  take  away  the  exclusive  jurisdiction,  conferred  on  the  District 
Courts  by  the  9th  section  of  the  act  of  September  24th  1879,  of  all 
suits  for  penalties  and  forfeitures  under  the  customs  laws  of  the  United 
States :  United  States  v.  Mooney,  S.  C.  U.  S.,  Oct.  Term  1885. 
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INVESTMENT  OF  TRUST  FUNDS. 

Thb  Law  in  England. — The  Btrictnessof  the  English  law  apon 
the  question  is  well  known.  Lord  Gottenham  thus  states  the 
rule :  ^'  It  will  be  found  to  be  the  result  of  all  the  best  authorities 
upon  the  subject,  that  although  a  personal  representative,  acting 
strictly  within  the  line  of  his  duty,  and  exercising  reasonable  care 
and  diligence,  will  not  be  responsible  for  the  failure  or  depreciation 
of  the  fund  in  which  any  part  of  the  estate  may  be  invested,  or  for 
the  insolvency  or  misconduct  of  any  person  who  may  have  possessed 
it ;  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and  any  part 
of  the  property  be  invested  by  such  personal  representative,  in 
funds  or  securities,  not  authorized,  or  be  put  within  the  control  of 
persons  who  ought  not  to  be  entrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representative  will  be  liable  to 
make  it  good,  however  unexpected  the  result,  however  little  likely 
to  arise  from  the  course  adopted,  and  however  free  such  course  may 
hare  been  from  any  improper  motive :"  Clough  v.  Bondj  8  Mylne 
k  Craig  490.  Similar  comments  have  been  made  by  other  English 
judges:  *^No  rule  is  better  established  than  that  a  trustee  cannot 
lend  on  mere  personal  security,  and  it  ought  to  bo  rung  in  the  ears 
of  every  one  who  acted  in  the  character  of  trustee."  Lord  Ken- 
ton in  HolmeB  v.  Dring^  2  Cox  1 :  "  The  court  will  always  dis- 
courage lending  trust  moneys  on  private  security,  though  large 
interest  may  be  given.  It  becomes  a  species  of  gambling."  Lord 
Commissioner  Notham,  Adye  v.  Feuilleteau^  1  Cox  24  ;  6.  c.  3 
Swanst.  84.  The  course  of  decision  which  has  led  up  to  this  con- 
clusion in  England,  is  worthy  of  note.     In  Trafford  v.  BoehiUy  8 
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Atk.  444,  as  early  as  1746,  Lord  Hardwicke  decided  that  investing 
the  trust  funds  in  South  Sea  stock  would  not   protect  the  trustee 
against  personal  liability  for  the  loss ;   and  thd  Lord  Chancellor 
remarked  that  ^^  Neither  South  Sea  stock  nor  bank  stock  is  consid- 
ered a  good  security,  because  it  depends  on  the  management  of  the 
governors   and  directors,  and  is  subject  to  losses.'*     And  in  the 
same  case  he  held  that  an  investment  '^  in  South  Sea  or  bank  annai- 
ties,  where  the  directors  have  nothing  to  do  with  the  principal,  and 
were  only  to  pay  the  dividends  and  interest,  until  such  time  as  the 
government  pay  off  the  capital,  would  be  good  security/'     In  Han- 
com  v.  Alleriy  2  Dickens  498,  it  was  held  in  1774,  that  if  a  trustee 
lay  out  trust  money  in  a  fund  which  the  court  does  not  adopt,  and 
such  fund  afterwards  sink  in  value,  the  court,  though  there  was  no 
malaJldeSy  will  throw  the  loss  upon  the  trustee.    Otherwise,  if  laid 
out  in  the  fund  which  the  court  adopts :  Peat  v.  Crane,  2  Dickens 
498,  note.     In  Adye  v.  FeuiUeteaUy  1  Cox  24 ;  s.  c.  3  Swanst. 
84,  decided  in  1783,  Lord   Loughborough  held  that  where  an 
executor  lends  money  of  his  testator,  upon  bond,  he  shall  be  per- 
sonally answerable  if  the  security  prove  defective,  though  the  testa- 
tor was  in  the  habit  of  lending  money  on  such  security.     Counsel 
attempted  in  this  case  to  rely  upon  Harden  v.  Parsons,  1  Eden's 
Gas.  145,  but  that  case  was  overruled  by  Lord  Eldon  in  Walker 
v.  Symondsy  3  Swanst.  62,  and  has  never  since  been  relied  upon 
as  an  authority.     In  Holmes  v.  Driiig,  2  Cox  1,  decided  in  1787, 
the  executors  had  loaned  the  trust  money  of  an  infant  on  a  bond 
with  security.     The  obligors  were  in  '^  ample  circumstances"  when 
the  money  was  lent,  but  afterward  became  insolvent.     The  Master 
of  the  Rolls  said  that  *'  it  was  never  heard  that  a  trustee  could  lend 
an  infant's  money  on  private  security,"  and  directed  the  executors 
to  pay  the  money,  and  interest  and  costs.     In  Wilkes  v.  Steward, 
Cooper's  Ch.  Rep.  6,  decided  in  1801,  the  executors  were  empow- 
ered to  lay  out  the  legacy  in  the  funds,  ^'  or  in  such  other  good 
security  as  they  could  procure  and  think  safe."     It  was  none  the 
less  held,  that  they  could  not  lend  it  on  personal  security.    In 
Powell  V.  Evans  (1801),  it  was  held  that  executors  who  neglected 
to  call  in  money  lent  by  the  testator  on  a  bond,  should  be  charged 
with  the  loss  that  might  be  sustained  by  the  subsequent  failure  of 
the  obligors. 

•     In  Ackerman  v.  Emott,  4  Barb.  (N.  Y.)  636,  it  is  said  to  be  the 
well-settled  rule  of  the  English  Court  of  Chancery,  that  the  trustee 
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can  only  protect  himself  against  risk,  by  investing  the  trust  fund 
in  real  or  government  securities.  He  must  either  take  security  on 
real  estate,  or  invest  in  a  fund  approved  by  the  court;  and  no 
other  fund  is  there  approved  by  the  court,  except  the  public  funds : 
Figrass  v.  Binfieldy  3  Mad.  62 ;  Walker  v.  Symonds,  3  Swanst. 
1;  ffowe  v.  Earl  of  Dartmouth^  7  Ves.  150;  Holland  v.  Htighes^ 
16  Id.  Ill ;  TebbB  v.  Carpenter,  1  Madd.  290  ;  Chugh  v.  Bond,  3 
Mylne  k  Craig  490 ;  Darke  v.  Martyn,  1  Beav.  525 ;  Kehh  v. 
Thompson^  3  Cro.  Ch.  112 ;  Wilkes  v.  Steward,  George  Coop.  6 ; 
Pacoek  v.  Reddington.  5  Ves.  799 :  Collis  v.  Collu,  2  Sim.  365 ; 
Blackwood  v.  BorroweB,  2  Conn.  &  Laws  477 ;  Watts  v.  Q^irdle- 
itone,  6  Beav.  188;  Geaves  v.  Strahan,  8  DeG.,  M.  &  G.  291; 
Fowler  v.  Beynal,  3  Mac.  &  G.  500. 

Whether  or  not  this  was  at  any  time  a  perfectly  accurate  state- 
ment of  the  English  law  governing  the  investment  of  trust  funds,  it 
is  certain  that  later  statutes  and  decisions  have  made  important  and 
significant  changes.  By  Lord  St.  Leonards'  Act,  22  &  23  Vict. 
c.  65,  sect.  32,  trustees,  executors  and  administrators,  where  not 
expressly  forbidden  by  the  instrument  creating  the  trust,  are  autho- 
rized to  invest  trust  funds  in  the  stock  of  the  Bank  of  England, 
or  Ireland,  or  in  East  India  stock ;  but  the  act  does  not  apply 
where  a  particular  fund  is  settled  specifically,  and  there  is  no  power 
of  varying  securities.  By  23  &  24  Vict.  c.  38,  sect.  12,  the 
original  act  was  made  retrospective,  and  the  Court  of  Chancery  was 
authorized  to  issue  general  orders  pointing  out  certain  securities 
which  met  with  the  court's  approval.  In  pursuance  of  the  authority 
thus  granted  a  general  order  was  issued  in  1861  and  modified  in 
1883  as  follows :  "  Cash  under  the  control  of,  or  subject  to  the  order 
of,  the  court  may  be  invested  in  Bank  stock,  Ea^t  India  stock, 
Exchequer  bills,  and  2Z.  10^.  per  cent,  annuities,  and  upon  mort- 
gage of  freehold  and  copyhold  estates,  respectively  in  England  and 
Wales,  as  well  as  on  consolidated,  reduced  and  new  SL  per  cent, 
annuities."  By  the  combined  operation  of  sects.  21  and  32,  of  the 
Settled  Land  Act  1882,  all  moneys  in  court  which  are  liable  to  be 
Isud  out  in  the  purchase  of  land  to  be  made  subject  to  a  settlement 
may  be  ^'  invested  in  government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement,  are  by  the  settlement  or  by 
law  authorized  to  invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase 
of  the  debenture  stock  of  any  railway  company  in  Great  Britain  or 
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Ireland,  incorporated  by  special  Act  of  Parliament,  and  having  for 
ten  years  next  before  the  date  of  investment,  paid  a  dividend  on  its 
ordinary  stock  or  shares.*'  It  is  said  in  Brown  v.  BrowUy  4  E.  & 
J.  704,  that  ^'in  order  to  come  within  the  description  ^  government 
or  parliamentary  stock  or  funds,'  a  fund  ought  to  be  either  managed 
by  Parliament,  or  paid  out  of  the  resources  of  the  British  Govern- 
ment, or  at  least  guaranteed  by  that  government."  It  is  enacted  b; 
30  &  31  Vict.  c.  132,  sect.  2,  that  "  it  shall  be  lawful  for  any 
trustee,  executor,  or  administrator  to  invest  any  trust  fund  in  his 
possession  or  under  his  control  in  any  securities,  the  interest  of  which 
is  or  shall  be  guaranteed  by  Parliament."  By  34  &  35  Vict  c. 
47,  sect.  13,  a  trustee,  executor  or  other  person  empowered  to  invest 
money  in  public  stocks  or  funds,  or  other  government  securities, 
may,  unless  forbidden  by  the  will  or  other  instrument  under  which 
he  acts,  whether  prior  in  date  to  the  act  or  not,  invest  the  same  in 
consolidated  stock  created  b;  the  Metropolitan  Board  of  Works. 

Prior  to  these  statutes,  while  the  question  was  in  some  doubt,  loans 
upon  mortgages  were  not  permitted,  or  were  certainly  not  encoar- 
aged :  Ex  parte  Catliorpey  1  Cox  182 ;  £x  parte  ElUce^  Jacob  234 ; 
Norbury  v.  Norbury^  4  Mad.  191 ;  Widdowaon  v.  D^uck^  2  Mer. 
494 ;  Hx  parte  Fust,  1  C.  P.  Cooper,  T.  Cott.  167,  note  («) ;  Ez 
parte  Franklin,  1  De  G.  &  Sm.  531 ;  Barry  v.  Marriott,  2  Id. 
491 ;  Ex  parte  Johnson,  1  Moll.  128 ;  Ex  parte  Ridgway,  1  Hag. 
309 ;  Lewin  on  Trusts  (8th  ed.)  312 ;  Perry  on  Trusts,  §  457.  But 
see  Brown  v.  Litton,  1  P.  Wms.  141 ;  Lyse  v.  Kingdon,  1  Coll.  188 ; 
Knight  v.  Plymouth,  1  Dick.  126 ;  Bocock  v.  Meddington,  5  Ves. 
800.  Justification  was  found  for  this  rule  in  Barry  v.  Marriott,  2 
De  G.  &  Sm.  491,  as  follows  :  That  even  where  an  express  power 
existed  to  lend  on  real  security,  the  court  would  refuse  to  exercise 
it  by  sanctioning  a  loan  on  mortgage,  on  the  ground  that  in  ninety- 
nine  cases  out  of  a  hundred,  the  expense  of  the  mortgage  more  than 
counterbalanced  the  increase  of  income.  Now,  however,  by  Lord 
St.  Leonards'  Act,  '^  when  a  trustee,  executor  or  administrator  shall 
not  by  some  instrument  creating  his  trust  be  expressly  forbidden  to 
invest  any  trust  fund  in  real  securities  in  any  part  of  the  United 
Kingdom,"  he  is  at  liberty  to  make  such  investment,  provided  it  be 
in  other  respects  reasonable  and  proper  :  Lewin  on  Trusts  (8th  ed.) 
313  ;  Perry  on  Trusts,  §  457. 

In  spite  of  the  care  exercised  by  the  English  courts  to  protect 
the  interests  of  the  ward,  that  purpose  is  not  permitted  to  do  injus- 
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tice  to  the  trustee.  In  Knight  v.  Plymouth^  1  Dick.  120 ;  s.  c. 
8  Atk.  480,  Lord  Hardwickb  observed :  *'  Suppose  a  trustee, 
having  in  his  hands  a  considerable  sum  of  money,  places  it  out  in 
the  funds,  which  afterwards  sink  in  their  value,  or  on  a  security 
at  the  time  apparently  good,  which  afterwards  turns  out  not  to  be 
60,  for  the  benefit  of  the  cestui  que  trusty  was  there  ever  an  instance 
of  the  trustees  being  made  to  answer  the  actual  sum  so  placed  out  ? 
I  answer,  No !  If  there  is  no  mala  fides,  nothing  wilful  in  the  con- 
duct of  the  trustee,  the  court  will  always  favor  him ;  for,  as  a  trust 
is  an  office  necessary  in  the  concerns  between  man  and  man,  and 
which,  if  faithfully  discharged,  is  attended  with  no  small  degree  of 
trouble  and  anxiety,  it  is  an  act  of  great  kindness  in  any  one  to 
accept  it.  To  add  hazard  or  risk  to  that  trouble,  and  subject  a 
trustee  to  losses  which  he  could  not  foresee,  and  consequently  not 
prevent,  would  be  a  manifest  hardship,  and  would  be  deterring 
every  one  from  accepting  so  necessary  an  office."  The  point  decided 
in  this  case  was  that  a  receiver  who  paid  the  amounts  of  rents  of  an 
estate  in  his  charge  to  a  Bristol  tradesman  of  good  credit,  taking  his 
bills  therefor  on  London,  was  not  responsible  for  the  loss  of  the 
money  by  his  becoming  bankrupt.  In  other  words,  that  when  trustees 
act  by  other  hands,  according  to  the  usage  of  business,  they  are  not 
answerable  for  losses.  JSx  parte  Belchier,  1  Amb.  218 ;  s.  c.  1 
Ken.  38.  This  decision  has  been  affirmed  in  a  very  late  case, 
where  a  trustee  invested  trust  funds,  and  employed  a  broker  to  pro- 
care  securities  authorized  by  the  trust,  and  paid  the  purchase-money 
to  the  broker,  it  was  held  that,  if  such  was  the  usual  and  regular 
coarse  of  business  of  persons  acting  with  reasonable  care  and  pru- 
dence on  their  own  account,  the  trustee  was  not  liable  for  the  loss 
of  the  money  by  fraud  of  the  broker.  Sir  George  Jessel,  M.  R., 
Lord  Justice  Bowen,  and  Lord  Blackburn  affirmed  the  general 
rale  that  a  trustee  is  only  bound  to  conduct  the  business  of  his  trust 
in  the  same  manner  that  an  ordinarily  prudent  man  of  business 
would  conduct  his  own ;  Lord  Blackburn  adding  the  qualification 
that  *'  a  trustee  must  not  choose  investments  other  than  those  which 
the  terms  of  his  trust  permit."  Speight  v.  QaunU  22  Ch.  Div. 
729;  9  App.  Cas.  1;  Lamar  v.  Micou,  112  U.  S.  452. 

Pennsylvania. — The  Pennsylvania  statutes  upon  the  subject  are 
the  following : 

The  Act  of  1832  provides  in  substance  that,  wherever  an  executor, 
administrator,  guardian  or  trustee  has  in  his  hands  any  money,  the 
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principal  or  capital  thereof  is  to  remain  for  a  time  in  his  possession, 
under  his  control,  and  the  interest,  profits  or  income  thereof  is  to  be 
paid  away,  such  trustee  may  present  his  petition  to  the  Orphans' 
Court  of  the  proper  county,  stating  the  circumstances  of  the  case, 
and  the  amount  or  sum  of  money  which  he  is  desirous  of  investing : 
whereupon  it  shall  be  lawful  for  the  court,  upon  hearing  and  due 
proof  of  the  circumstances,  to  make  an  order  directing  the  invest- 
ment of  the  said  money  in  the  stock  or  debt  of  the  United  States, 
or  in  the  debt  of  the  Commonwealth  of  Pennsylvania,  or  in  the 
debt  of  the  city  of  Philadelphia,  or  in  real  security ;  and  in  case 
the  money  be  invested  in  conformity  with  such  direction,  the  trustee 
shall  be  exempted  from  all  liability  for  loss  on  the  same,  in  like 
manner  as  if  the  investment  had  been  made  in  conformity  with  a 
similar  direction  in  the  wills  or  other  instruments  creating  the  trust. 
Provided^  that  nothing  contained  in  the  act  should  authorize  the 
court  to  make  an  order  contrary  to  the  direction  contained  in  any 
will  or  other  instrument  in  regard  to  the  investment  of  such  moneys. 

By  the  Act  8th  May  1876,  the  provisions  of  this  act  were 
extended  so  as  to  include  all  bonds  or  certificates  of  debt  now  or 
hereafter  to  be  created  and  issued  according  to  law  by  any  of  the 
counties,  cities,  school-districts  or  municipal  corporations  of  this 
Commonwealth;  '^ which  said  bonds  or  certificates  are  hereby 
declared  to  be  legal  investments  of  moneys  by  executors,  adminis- 
trators, guardians  or  trustees." 

By  the  Act  13th  April  1854,  it  was  declared  lawful  for  any 
trustee,  committee,  guardian  or  other  person  acting  in  a  fiduciary 
capacity,  to  invest  trust  moneys  in  ground-rents,  or  other  real  estate, 
by  leave  of  the  proper  court,  provided  the  court  approved,  and  such 
investment  made  no  change  in  the  course  of  succession. 

At  one  time,  in  the  history  of  legislation  in  Pennsylvania, 
statutes  authorizing  investments  in  particular  securities  were  quite 
common.  Acts  authorizing  investments  in  the  following  securities 
were  passed  between  the  years  1851  and  1872 :  Bonds  of  the 
county  of  Allegheny,  the  city  of  Pittsburgh,  and  the  city  of  Alle- 
gheny;  bonds  of  the  borough  of  Allen  town;  loan  of  the  county 
of  Chester ;  bonds  of  the  Pennsylvania  Railroad  Company,  secured 
by  a  certain  mortgage ;  public  debt  of  the  city  of  Williamsport ; 
mortgage  bonds  of  Philadelphia  and  Reading  Railroad  Company, 
secured  by  a  certain  mortgage ;  loan  of  the  county  of  Adams. 

Some  of  such  legislation  is  now,  however,  a  thing  of  the  past. 
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Article  III.  sect.  22,  of  the  Pennsylvania  Constitution  of  1874,  pro- 
vides as  follows:  ^^No  act  of  the  General  Assemblj  shall  authorize 
the  investment  of  trust  funds  bj  executors,  administrators,  guardians 
or  other  trustees,  in  the  bonds  or  stock  of  any  private  corporation, 
and  such  acts  now  existing  are  avoided,  saving  investments  hereto- 
fore made." 

The  earlier  Pennsylvania  cases  avoid  passing  upon  the  question 
as  to  whether,  since  the  enactment  of  the  statutes  mentioned,  a, 
trustee,  with  general  authority,  would  be  justified  in  lending  the 
trust  fund  on  any  other  securities  than  those  pointed  out  in  the 
acts :  Nyce%  UstatCy  5  W.  &  S.  254 ;  Morris  v.  Wallace^  8  Penn. 
St.  319.  See,  also,  Frat/'s  Appeal,  84  Penn.  St.  100.  TwaddeWs 
Appealy  3  Penn.  St.  819,  is  an  interesting  and  well-considered  case. 
There  a  guardian,  under  an  ordinary  power,  invested  in  the  loan 
of  the  Lehigh  Navigation  Company — a  corporation  owning  coal 
lands  and  a  canal — and  the  investment  was  sustained.  Chief  Jus- 
tice Gibson  therein  lays  down  some  important  and  able  views :  The 
Act  of  1882  was  not  passed  for  the  purpose  of  restricting  the 
investments  of  trustees  to  the  securities  therein  pointed  out,  but  to 
name  a  course  free  from  risk.  It  would  be  inconvenient,  burden- 
some and  expensive  to  demand  judicial  sanction  for  every  invest- 
ment. The  act  was  passed  for  the  protection  of  the  trustee.  It  is 
doubtful  whether  the  English  rule  or  any  other  unbending  princi- 
ple covers  the  necessities  of  the  case.  The  investment  in  this  case 
was  not  on  personal  security,  but  in  the  loans  of  a  great  and 
flourishing  corporation,  the  value  of  whose  landed  capital,  to  say 
nothing  of  its  works,  vastly  exceeded  the  amount  of  its  debts.  The 
income  from  its  coal  mines  and  its  canal  was  appropriated  to  pay- 
ment of  interest  on  its  loans  in  the  first  instance ;  and  the  invest- 
ment was  consequently  made,  in  substance,  though  not  in  form,  on 
real  security.  The  investment  in  Nyces  Appeal  was  made  in  the 
stock  of  a  bank ;  and  the  history  of  banking  for  thirty  years  shows 
that  it  was  essentially  a  hazardous  one.  Had  the  money  in  the 
present  case  been  invested  in  the  stock  of  a  company  which  cannot 
receive  a  dividend  till  the  interest  on  its  loans  had  been  paid,  or  had 
its  dividends  then  been  suspended,  the  case  might  probably  have 
presented  a  different  aspect.  See,  also.  Rush's  Estate^  12  Penn. 
St.  375.  In  Bartons  Estate,  Pars.  Select  Eq.  Cas.  24,  in  the 
Orphans'  Conrt  of  Philadelphia,  the  trustees  were  invested  with  the 
^fal]  and  nncon trolled  management  of  the  said  $16,000,  so  that 
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the  same  migbt  be  inyested  in  real  or  personal  property,  or  in  such 
other  waj  as  they  may  think  best."     Investments  already  made  by 
the  testatrix  in  stock  of  the  Schuylkill  Bank  and  in  a  loan  of  the 
Lehigh  Navigation  Company  were  retained  and  the  trustee  exon- 
erated.  In  commenting  upon  the  Act  of  1832,  EiNa,  J.,  observes: 
''  It  was  intended  simply  to  indemnify  any  trustee  having  money  in 
his  hands,  the  principal  of  which  was  payable  in  future,  and  the 
income  to  be  paid  away  or  accumulated,  if  he  invested  such  fund  in 
one  of  certain  designated  securities  under  the  direction  of  this  court 
It  was  not  intended  to  divest  him  of  any  authority  lawfully  exer- 
cised under  the  terms  of  the  instrument  creating  the  trust.     This  is 
shown  by  the  proviso  of  the  act,  which  declares  that  ^'  nothing  con- 
tained in  it  should  authorize  the  court  to  make  an  order  contrary  to 
the  direction  of  any  will  or  other  instrument  in  regard  to  the  invest- 
ment of  such  moneys.  It  was  intended  specially  to  embrace  a  large 
class  of  cases  in  which  no  direction  is  given  by  the  instrument 
creating  the  trust  how  the  trust  fund  shall  be  invested:  such  as  the 
general  direction,  so  common  in  country  wills,  to  *•  put  out  money 
at  interest.'     This  is  also  shown  by  the  words  of  the  law,  in  which 
it  is  said  that  a  trustee  so  investing  under  the  order  of  this  court, 
^  shall  be  exempted  from  all  liability  for  loss,  in  the  same  manner  as 
if  such  investment  had  been  made  in  pursuance  of  directions  in  the 
will  or  other  instrument  creating  the  trust/     The  act  was  intended 
as  a  substitute  for  special  directions  as  to  investment  in  the  trust 
instrument ;    not  as  a  supersedeas  of  full  and  express  authority 
given  by  a  testator  or  grantor.    It  leaves  trustees  clothed  with 
special  powers  in  regard  to  the  investment  of  trust  funds  as  it  found 
them,  responsible  only  for  defaults  arising  from  acts  inconsistent 
with  the  terms  of  their  charter;  acts  done  without  due  and  proper 
caution,  or  in  violation  of  good  faith." 

The  drift  of  opinion,  in  Pennsylvania,  while  apparently  con- 
ceding the  correctness  of  this  construction  of  the  acts  of  assem- 
bly, is  in  a  contrary  direction.  In  WorrelVs  Appeal^  9  Penn. 
St.  508,  there  was  an  investment  under  a  general  power  in 
the  stock  of  a  navigation  company  when  in  good  credit,  and  paying 
large  dividends,  which  it  continued  to  do  for  some  time.  It  was 
common  for  other  trustees  to  invest  in  such  stock,  and  for  others  to 
use  it  as  a  permanent  and  safe  investment.  The  guardian  had 
invested  his  own  funds  in  the  same  manner.  The  stock  continued 
to  pay  large  dividends  and  to  be  in  good  credit  for  some  years  after 
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the  investment,  and  some  of  the  wards  who  received  the  stock  on 
attaining  their  majority,  had  realized  a  large  profit  on  the  invest- 
ment of  their  share  of  the  fand.     Nevertheless  the  guardian  was 
held  liable  for  a  depreciation.     The  references  to  the  decision  in 
Twaddell's  Appeal  in  this  case  are  not  flattering.     The  same  case 
came  up  again  before  the  Pennsylvania  Supreme  Court —  WorrelVs 
Appeal,  23  Penn.  St.  44 — ^and  there  the  court  uses  this  language  : 
'^  It  may  now  be  considered  as  settled  law  that  in  Pennsylvania  an 
investment  by  a  guardian  or  other  trustee,  unless  authorized  by  the 
deed  of  trust,  in  the  stock  of  an  incorporated  company,  whether  a 
bank,  railroad,  canal,  manufacturing  or  mining  corporation,  cannot 
be  made  at  the  risk  of  a  ward  or  other  cestui  que  trust*'  See,  also, 
Stanley's  Appeal^  8  Penn.  St.  431 ;  HemphilVs  Appeal^  18  Id. 
308.      In  Prays  Appeal^  84  Penn.  St.   100,  the    power  given 
the  trustee  authorized  an  investment  "in  any  property,  real  or  per- 
sonal, that  he  may  see  fit,"  and  the  investment  was  made  in  the 
Steele  of  a   manufacturing  company,  the   works   of  which   were 
unfinished,  and  the  stock  not  paid  up  in  cash.     The  investment  was 
held  unauthorized.     The  court  remarks :  "  It  is  not  necessary  in 
this  case  to  decide  whether,  where  a  discretion  is  left,  the  trustee 
should  always  adhere  to  the  securities  pointed  out  by  the  act  of 
assembly  ;  but  we  must  say  that  we  think  it  the  safest  and  wisest 
course.    In  our  own  books  we  have  no  such  gross  violation  of  the 
roles  governing  investments  by  trustees  as  the  present ;  the  nearest 
being  that  o^  the  Estate  of  Esther  Barton,  1  Pars.  Eq.  Cas.  24, 
decided  by  Judge  King  in  1842.     There,  at  the  time  of  the  invest- 
ment, the  stock  and  loans  were  valuable  paying  securities ;  and  even 
this  case  is  much  shaken  by  the  later  decisions  of  HemphilVs  Appeal^ 
18  Penn.  St.  303,  and  WorrelVs  Appeal,  23  Id.  44,  if  not  substan- 
tially overruled.**     In  Ihmsens  Appeal,  43  Penn.  St.  431,  the 
direction  was  by  will  to  invest  the  fund  "  in  some  good,  secure  and 
profitable  stocks  or  other  securities,  and  if  they  cannot  be  procured 
at  reasonable  prices,  then  to  invest  the  said  sum  of  $15,000  in  some 
other  way,  so  that  the  same  will  be  well  secured."  The  investment 
chosen  was  in  the  stock  of  the  Ohio  and  Pennsylvania  Railroad 
Company.     Although  there  was  no  fraud,  and  the  trustee   had 
invested  his  own  property  in  the  same  stock,  such  an  investment 
was  held  to  be  illegal ;  it  should  have  been  made  in  the  stocks  or 
secaritieB  prescribed  by  the  acts  of  assembly.  In  Pleasants's  Appeal^ 
77  Penn.  St.  356,  authority  was  given  to  invest  ''in  some  safe  and 
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productive  stock,  mortgage  or  other  real  security,  either  in  Jamaica 
or  the  United  States  of  America/'  The  investment  was  made  in 
July  1886,  in  the  stock  of  the  Bank  of  the  United  States,  and  the 
court  refused  to  surcharge  the  trustees. 

See,  generally,  McCahan's  Appeal^  7  Penn.  St.  56 ;  Angiui 
Estate,  2  Phila.  137 ;  Seidler's  Estate,  6  Id.  85 ;  Gate's  Estate, 
34  Leg.  Int.  66 ;  s.  o.  24  Pitts.  L.  J.  128 ;  Shields  s  Estate,  14 
Phila.  307 ;  Jaclcs  Appeal,  94  Penn.  St.  367 ;  Pleasontons  Ap- 
peal, 99  Id.  362 ;  Eysters  Appeal,  16  Penn.  St.  372. 

It  may  be  well  to  observe,  however,  that  the  latest  statement  of 
the  measure  of  a  trustee's  duty  by  the  Pennsylvania  Supreme  Court 
is  as  follows :  ^'  The  measure  of  diligence  and  care  required  of  a 
trustee  is  precisely  that  which  a  man  of  ordinary  prudence  would 
practise  in  the  care  of  his  own  estate.  This  rule  has  been  so  often 
laid  down  in  our  books  that  it  seems  unnecessary  to  refer  to  autho- 
rities on  that  point,  a  reasonable  degree  of  vigilance  and  the 
exercise  of  good  faith  is  the  standard  of  the  trustee's  duty:" 
Fahnestocic  s  Appeal,  104  Penn.  St.  46. 

New  York. — There  seems  to  be  little  doubt,  and  even  little 
difference  of  opinion,  as  to  what  is  the  law  upon  the  subject  in  New 
York.  As  early  as  the  case  of  Smith  v.  Smith,  4  Johns.  Ch.  281, 
Chancellor  Kent  remarked  that  he  had  no  doubt  that  it  was  a  wise 
and  excellent  general  rule,  that  a  trustee  loaning  money  must 
require  adequate  real  security,  or  resort  to  the  public  funds,  though 
he  adds,  that  he  was  not  prepared  to  say  whether  there  are  any, 
and  if  so,  what  exceptions  to  this  rule.  The  case  of  King  v. 
King,  3  Johns.  Ch.  552,  lends  additional  support  to  this  view.  A 
case  of  great  interest  and  one  containing  an  able  and  exhaustive 
opinion,  is  that  of  Ackerman  v.  Emott,  4  Barb.  626.  After  a  most 
elaborate  review  of  the  authorities,  both  English  and  American, 
the  court  observes :  '^  On  the  whole  I  cannot  doubt  but  the  English 
rule  is  adopted  here,  and  that  a  trustee  cannot  be  protected  against 
a  loss  in  investing  trust  funds,  unless  he  loans  on  real  security,  or 
invests  in  some  fund  approved  by  the  court.  Such  a  rule  is  easily 
defined  and  readily  understood,  and  I  repeat,  it  is  as  necessary  to 
the  safety  of  the  trustee,  as  to  the  protection  of  the  cestuis  que 
tnist*'  Another  case  of  importance,  affirming  this  general  doc- 
trine, is  that  of  King  v.  Talbot,  40  N.  Y.  76.  Therein  the  court 
remarks :  ^^  My  own  judgment,  after  an  examination  of  the  subject, 
and  bearing  in  mind  the  nature  of  the  office,  its  importance,  and 
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the  considerations  which  alone  induce  men  of  suitable  experience, 
capacity  and  responsibility  to  accept  its  usually  thankless  burden, 
is,  that  the  just  and  true  rule  is,  that  the  trustee  is  bound  to  employ 
such  diligence  and  such  prudence  in  the  care  and  management,  as 
in  general,  prudent  men  of  discretion  and  intelligence  in  such 
matters  employ  in  their  own  like  affairs."  In  the  late  case  of  MilU 
V.  Hoffman,  26  Hun  (N.  Y.)  594  (1882),  this  statement  of  the  rule 
is  reiterated  in  the  following  words :  '^  From  our  examination  of 
the  authorities  and  the  cases  referred  to,  we  have  come  to  the  con 
elusion  that  as  a  general  rule  it  is  the  duty  of  trustees  to  invest 
funds  held  by  them,  in  government  or  state  securities,  or  in  bonds 
and  mortgages,  on  unincumbered  real  estate ;  that  while  this  rule 
is  not  arbitrary  and  inflexible,  so  as  to  admit  of  no  possible 
exceptions,  it  is  the  basis  upon  which  trustees  should  usually  act ; 
that  in  any  event  the  trustee  is  bound  to  employ  such  diligence, 
care  and  prudence  in  the  management  of  the  trust,  as  diligent, 
careful,  prudent  men  of  discretion  and  intelligence  generally 
employ  in  their  own  like  affairs,  and  that  for  a  neglect  to  make  use 
of  such  diligence,  care  and  prudence,  the  trustee  becomes  liable." 
See,  also,  Adair  v.  Brimmer^  74  N.  Y.  639 ;  Clark  v.  St.  Louis, 
Alton,  ^e.,  Ed.,  68  How.  Pr.  (N.  Y.)  21 ;  In  re  Foster,  15 
Hun  (N.  Y.)  387 ;  Baker  v.  Bisbrow,  3  Redf.  (N.  Y.)  348 ;  Bates 
V.  Underhill,  Id.  365 ;  Judd  v.  Warner,  2  Demarest  (N.  Y.)  104 ; 
Omiston  v.  OlcoU,  22  Hun  270;  s.  c.  (on  app.)  84  N.  Y.  839; 
Goodwin  v.  Howe,  62  How.  Pr.  (N.  Y.)  134. 

New  England  and  Southern  States. — In  forcible  contrast  to 
the  decisions  just  cited  from  Pennsylvania  and  New  York  are  those 
in  New  England  and  the  South.  In  Harvard  College  V.  Amort/,  9 
Pick.  446,  the  testator  directed  his  trustees  to  lend  the  trust  fund 
open  ample  and  sufficient  security,  '*  or  to  invest  the  same  in  safe 
and  productive  stock,  either  in  the  public  funds,  bank  shares  or 
other  stock,  according  to  their  best  judgment  and  discretion,  hereby 
enjoining  on  them  particular  care  and  attention  in  the  choice  of 
fbnds,  and  in  the  punctual  collection  of  the  dividends,  interest  and 
profits  thereof,  and  authorizing  them  to  sell  out,  reinvest  and  change 
the  said  loans  and  stocks  from  time  to  time,  as  the  safety  and  inter- 
est of  said  trust  fund  may,  in  their  judgment  require.'*  After 
stating  that  the  English  rule  had  never  been  recognised  in  Massa- 
chusetts, the  court  sustains  an  investment  in  stocks  of  manufactur- 
ing corporations  or  incorporated  insurance  companies,  and  lays  down 
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the  following  as  the  rule :  ^^  All  that  can  be  required  of  a  trustee  to 
invest  is  that  he  shall  conduct  himself  faithfully  and  exercise  a 
sound  discretion.  He  is  to  observe  how  men  of  prudence,  discre- 
tion and  intelligence  manage  their  own  affiairs,  not  in  regard  to 
speculation,  but  in  regard  to  the  permanent  disposition  of  their 
funds,  considering  the  probable  income,  as  well  as  the  probable  safetj 
of  the  capital  to  be  invested."  For  half  a  century  this  has  been 
the  law  of  Massachusetts,  and  is  still  adhered  to,  and  has  been  ap- 
plied in  cases  where  the  terms  of  the  trust  contained  no  special  pro- 
visions upon  the  subject :  Lovell  v.  Minoty  20  Pick.  116  ;  Kinmonth 
V.  Brigham,  5  Allen  270 ;  aark  v.  G-arfield,  8  Id.  427 ;  Bnnfin 
V.  French,  125  Mass.  410;  Bowker  v.  Pierce^  130  Id.  262. 

In  YfiRMONT  and  New  Hampshire,  investments  honestly  and 
prudently  made,  in  securities  of  any  kind  that  produce  income, 
appear  to  be  allowed ;  Lamar  v.  Micou,  112  N.  S.  452 ;  Bar- 
ney V.  Parsons,  54  Vt.  623  ;  Knowlton  v.  Bradley,  17  N.  H.  458 ; 
Kimball  v.  Reding,  31  Id.  352 ;  French  v.  Currier,  47  Id.  88. 

In  Maine  the  courts  may,  upon  application,  direct  trustees  as  to 
the  manner  of  investment,  but  no  special  investments  are  pointed 
out :  Knowlton  v.  Brady,  17  N.  H.  458 ;  Perry  on  Trusts,  sect 
459. 

In  Maryland  good  bank  stock,  as  well  as  government  securi- 
ties and  mortgages  on  real  estate,  has  always  been  considered  a  pro- 
per investment :  Hammond  v.  Hammond,  2  Bland  306 ;  Oray  v. 
Lynch,  8  Gill  403 ;  Murray  v.  Feinour,  2  Md.  Ch.  418 ;  Lamar 
V.  Micou,  112  N.  S.  452. 

In  Mississippi  investment  in  bank  stock  is  allowed ;  Smyth  v. 
Bums,  25  Miss.  422.  But  in  Coffin  v.  Bramlitt,  42  Id.  194,  it 
was  held  that  a  guardian  assuming  to  invest  or  loan  out  the  money 
of  his  ward  without  the  authority  of  the  Probate  Court  takes  the 
risk,  and  in  the  event  of  loss,  is  liable. 

In  Georgia  and  Alabama  the  matter  is  regulated  by  statute. 
That  of  Georgia,  passed  in  1845,  authorized  executors,  adminis- 
trators, guardians  and  trustees,  holding  any  trust  funds,  to  invest 
them  in  securities  of  the  state.  In  1863  this  statute  was  amended 
by  adding  a  provision  that  any  other  investment  of  trust  funds  must 
be  made  under  a  judicial  order,  or  else  be  at  the  risk  of  the  trustees. 
The  construction  placed  upon  the  first  statute  was  that  such  invest- 
ments were  not  compulsory  upon  trustees,  and  prior  to  the  passage 
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of  the  amendment  thereto,  it  was  held  that  those  who  lent  the  fund 
at  interest,  on  what  was  at  the  time  considered  to  he  good  security, 
were  not  liable  for  a  loss  without  their  fault :  Cobb  Dig.  333  ;  Code 
1861,  sect.  2308;  Braum  v.  Wright,  39  Ga.  96;  Moses  Y.Moses, 
50  Id.  9.  The  Alabama  statute  of  1852  authorized  guardians  and 
trustees  to  invest  on  bond  and  mortgage,  or  on  good  personal  secu- 
rity, with  no  other  limit  than  fidelity  and  prudence  might  require : 
Code  1852,  sect.  2024 ;  Code  1867,  sect.  2426 ;  Fpscue  v.  Lyon, 
55  Ala.  440 ;  Lamar  v.  Micnu,  112  U.  S.  462. 

In  New  Jeesey  a  statute  authorized  an  investment  to  be  made 
upon  an  application  to  the  court,  but  does  not  establish  any  particu- 
lar fands :  Perry  on  Trusts,  sect.  459.  But  it  is  also  laid  down  as 
a  rule,  that  investments  must  be  made  in  government  stocks,  or  in 
real  security  :  Oray  v.  Fox,  Saxton  259 ;  Lathrop  v.  Smalley,  23 
N.  J.  Eq.  192. 

Id  Michigan  and  Missouri  the  courts  may,  upon  application, 
direct  trustees  as  to  the  manner  of  investment,  but  no  special  in- 
vestments are  pointed  out:  Q-auble  v.  Gibson,  59  Mo.  585  ;  Perry 
on  Trusts,  sect.  459. 

Authorities  upon  the  question  involved  are  not  numerous  in  the 
West  and  South.  The  following  cases  will  be  found  to  bear  more 
or  less,  upon  the  matters  under  discussion :  Tucker  v.  State,  72 
Ind.  242 ;  Christy  v.  McBride,  1  Scam.  75 ;  Field  v.  CoUon,  7 
Brad.  379 ;  Williams  v.  Williams,  65  Wis.  300;  Allen  v.  Graves, 

3  Bush  (Ky.)  491 ;  Luxor  v.  Wilgus,  7  Id.  206 ;  Dickinson  v. 
2V(mt,8  Id.  442;  Clark  v.  Anderson,  13  Id.  112;  Smith  v. 
Lampton,  8  Dana  (Ky.)  73 ;  Wynne  v.  Warren,  2  Heisk.  (Tenn.) 
476 ;  Collins  v.  Smith,  1  Head  (Tenn.)  251 ;  Thomas  v.  Scruggs, 
10  Terger  400 ;  Coffin  v.  BramUU,  42  Miss.  1 94 ;  Harrison  v. 
Monk,  10  Ala.  185 ;  Dejamette  v.  Dejarnette,  41  Id.  708 ;  Fos- 
cueY.  Lyon,  55  Id.  440 ;  Fx parte  Calmes,  1  Hill  Ch.  (So.C.)  112 ; 
Rainsford  v.  Rainsford,  Rice's  Eq.  (So.C.)  343  ;  Boggs  v.  Adger, 

4  Rich.  Eq.  (So.  C.)  408 ;  Barksdale  v.  Hall,  13  Id.  180 ;  McClure 
V.  SUele,  14  Id.  105;  SneUing  v.  McOreary,  14  Id.  291 ;  Nance 
V.  Nance,  1  So.  C.  209 ;  Allen  v.  Gaillard,  1  Id.  279 ;  Mayer  v. 
Mordecai,  1  Id.  883;  Womack  v.  Austin,  1  Id.  421;  Sanders 
T.  Rogers,  Id.  452  ;  Mathews  v.  Heyward,  2  Id.  239 ;  (Jreighton  v. 
Pringle,  3  Id.  77  ;  Singleton  v.  Lowndes,  9  Id.  465 ;  Davidson  v. 
Moore,  14  Id.  251. 
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It  is  very  evident  that  there  is  no  accepted  rule  of  universal 
application.  In  England  trustees  are  held  to  a  stricter  measure  of 
liability  as  to  investments  than  in  any  of  the  United  States, 
although  it  is  sometimes  claimed  that  several  of  the  latter  have 
adopted  the  same  principles.  It  is,  perhaps,  worthy  of  note  that 
the  English  rule  is  said  to  have  had  its  origin  in  the  necessities  of 
the  government ;  that  its  purpose  was  less  to  secure  the  interests 
of  the  cestuis  que  trustent  than  to  encourage  investments  in  the 
public  securities  :  Brown  v.  Wright^  39  Ga.  96 ;  Story's  Eq.  1269, 
1275.  This  explanation,  even  if  the  correct  one,  may  suggest  a 
cause  but  does  not  alter  the  effect.  The  fact  remains  that  there  the 
investment  of  trust  funds  is  hemmed  in  by  very  careful  restrictions, 
judicial  and  statutory.  By  a  long  course  of  decision  and  by  special 
statutes  certain  securities  are  pointed  out  to  a  trustee  as  those  in 
which  he  may  place  his  trust  funds  and  be  free  from  all  risk  of  any 
personal  liability.  But  should  he  go  outside  of  these?  All  invest- 
ments on  mere  personal  security  are  very  plainly  interdicted,  as  are 
also,  perhaps,  those  on  real  security  not  approved  by  the  courts. 
Attention  has  been  called  to  several  cases  which  may  be  assumed  to 
state  the  English  law  of  to-day :  Knight  v.  Plymouth^  1  Dick.  120 ; 
s.  c.  3  Atk.  480 ;  Ex  parte  Belchier,  1  Amb.  218  ;  s.  c.  1  Ken, 
88 ;  Speight  v.  Gaunt,  22  Ch.  Div.  727 ;  9  App.  Cas.  1.  These 
cases,  however  liberal,  do  not  go  to  the  length  of  authorizing  an  invest- 
ment outside  of  those  approved.  Practically  the  same  test  of  what  is 
the  measure  of  care  required  in  handling  trust  funds  is  applied  in 
these  decisions  as  in  those  in  Pennsylvania,  Massachusetts  and  New 
York.  The  English  judges  affirm  the  rule  that  a  trustee  is  only 
bound  to  conduct  the  business  of  his  trust  in  the  same  manner  that  an 
ordinarily  prudent  man  of  business  would  conduct  his  own.  But  it 
must  be  observed  that  this  rule  is  applied  after  the  investment  has 
been  made.  Since  there  seems  to  be  no  positive  prohibition  in  the 
English  statutes  of  other  investments,  it  need  not  necessarily  follow 
that  a  trustee  who  goes  outside  of  them  ipso  facto  becomes  liable  for 
any  loss.  We  have,  however,  in  the  cases  cited,  little  to  indicate 
that,  in  such  case,  a  trustee  might  excuse  himself  by  showing  that 
he  had  conducted  the  business  of  investing  his  trust  funds  in  the 
same  manner  that  an  ordinarily  prudent  man  of  business  might  do 
with  his  own  property. 

The  striking    similarity  between   the    English   statutory   pro- 
visions and  those  of   Pennsylvania,   New  Jersey  and   Georgia, 
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and  perhaps  some  other  states,  cannot  he  overlooked.     The  con- 
struction  placed   upon   the   Act  of  1832,   in   Pennsylvania,   for 
example,  will  then  be  of  interest  as  determining  the  meaning  of 
each  statutes.     The  cases  previously  cited  construe  it  with  some 
care.    Its  main  purpose  was  the  protection  of  trustees.     While  in 
several  states  investments  in  national,  state  or  municipal  loans  or 
in  real  securities  are  encouraged  and  recommended,  it   does  not 
appear  that  they  are  obligatory  upon  trustees — such  statutes  operate 
mther  as  cities  of  refuge  for  trustees  who  prefer  or  require  their 
protection.     Trustees  need  no  longer  be  subjected  to  the  harassing 
and  often  unjust  claims  of  ceatuis  que  trmteni  who,  had  the  invest- 
ment proved  successful,  would  have  gladly  accepted  the  increase 
and  shown  a  different  spirit.    In  the  words  of  Chief  Justice  Gibson, 
*"'  It  would  be  inconvenient,  burdensome  and  expensive  to  demand 
judicial  sanction  for  every  investment:"    TwaddelV%  Appeal^  5 
Penn.  St.  15.     This  opinion  is  confirmed  by  the  case  of  Barton's 
Estattj  1  Pars.  Eq.  Cas.  24,  and  while  in  several  particulars  these 
cases  hare  been  criticised,  there  has  been  no  attempt  to  place  a  dif- 
ferent construction  upon  the  Act  of  1832.     It  is,  perhaps,  possible 
to  draw  a  distinction  between  these  two  decisions.     In  the  first  no 
particular  point  is  made  of  the  terms  of  the  instrument  creating 
the  trust.     In  the  second  the  court  observes :  *^  It  was  not  intended 
to  divest  him  of  any  authority  lawfully  exercised  under  the  terms 
of  the  instrument  creating  the  trust.     This  is  shown  by  the  proviso 
of  the  act  which  declares  that  ^nothing  contained  in  it  should 
aothorize  the  court  to  make  an  order  contrary  to  the  direction  of 
any  will  or  other  instrument  in  regard  to  the  investment  of  such 
moDeys.'     It  was  intended  specially  to  embrace  a  large  class  of 
cases  in  which  no  direction  is  given  by  the  instrument  creating  the 
trust  how  the  trust  fund  shall  be  invested."     While  the  first  opinion 
is  evidently  of  broader  scope,  the  second  may  possibly  warrant  the 
inference  that  unless  special  directions  are  given,  investments  should 
be  made  with  or  without  the  sanction  of  the  Orphans'  Court  only 
in  the  securities  named  in  the  acts.     Nor  is  it  to  be  denied  that 
certain  expressions  in  subsequent  cases  and  statutes  tend  rather 
to  confirm  than  to  deny  this  construction.     Such  a  view  must 
however,  leave  unprovided  for  a  large  number  of  cases  in  which  the 
terms  of  the  trust  instrument  clearly  contemplate  a  wider  choice  for 
the  trustee  than  the  statutory  securities,  and  yet  no  specific  invest- 
Qents  are  pointed  out.     If  this  view  of  the  Pennsylvania  statute  is 
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the  correct  one,  and  its  terms  are  properly  construed  as  certainly 
not  mandatory,  and  probably  not  even  directory,  it  follows  that  with 
the  exception  of  certain  insecurities  which  have  been  expressly 
frowned  upon,  there  are  many  investments  open  to  trustees  outside 
of  those  specified ;  that  where  the  trust  instrument  may  fairly  be 
construed  to  grant  such  authority,  a  trustee  who  exercises  the  dili- 
gence and  c^re,  and  prudence  of  men  of  discretion  and  intelligence 
in  their  own  like  affairs  in  the  investment,  as  well  as  the  manage- 
ment of  his  trust  funds,  will  only  find  in  such  statutes  as  that  of  1S32 
a  means  of  anticipating  the  protection  which  the  court  when  called 
upon  would  subsequently  extend. 

The  early  New  York  case  of  Ackerman  v.  JSmoU,  4  Barb.  626, 
declared  that  the  English  rule  was  adopted  there.  The  latest  state- 
ment of  the  law  in  that  state,  it  is  true,  contains  nothing  to  the 
contrary,  but  it  is  not  a  complete  affirmance  of  the  English  rule. 
In  the  case  above  cited.  Mills  v.  Hoffmariy  26  Hun  (N.  ¥.)  594, 
after  stating  that,  as  '*  a  general  rule,"  investment  should  be  made 
in  authorized  securities,  the  court  continues :  ^^  That  while  this  rule 
is  not  arbitrary  and  inflexible,  so  as  to  admit  of  no  possible  excep- 
tions, it  is  the  basis  upon  which  trustees  should  usually  act ;  that 
in  any  event  the  trustee  is  bound  to  employ  such  diligence,  care  and 
prudence  in  the  management  of  the  trust  as  diligent,  careful,  pru- 
dent men  of  discretion  and  intelligence  generally  employ  in  their 
own  like  aflairs,  and  that  for  a  neglect  to  make  use  of  such  diligence, 
care  and  prudence  the  trustee  becomes  liable."  In  Massachusetts 
the  English  rule  is  expressly  repudiated,  and  yet  the  rule  which  has 
had  the  sanction  of  the  courts  of  that  state  for  half  a  century  savors 
strongly  of  that  quoted  from  New  York :  "  All  that  can  be  required 
of  a  trustee  to  invest  is  that  he  shall  conduct  himself  faithfully  and 
exercise  a  sound  discretion.  He  is  to  observe  how  men  of  prudence, 
discretion  and  intelligence  manage  their  own  affairs,  not  in  regard 
to  speculation,  but  in  regard  to  the  permanent  disposition  of  their 
funds,  considering  the  probable  income,  as  well  as  the  probable 
safety  of  the  capital  to  be  invested." 

This  phrase,  then,  repeated  in  different  words  by  courts  whose 
opinions  are  supposed  to  differ  widely,  is  apparently  the  nearest 
approach  to  a  general  rule  that  the  authorities  contain  and  courts 
would  accept.  Like  most  others  of  the  sort,  however,  occasions  will 
constantly  arise  in  which  it  is  wholly  valueless,  except  as  an  indica- 
tion of  the  animus  of  the  court.     The  application  of  it  to  given 
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facts  will  not  determine,  in  many  cases,  whether  or  not  a  trustee's 
inyestment  is  open  to  criticism.  What  coart  coald  or  would  name 
the  securities  in  which,  and  in  which  alone,  diligent,  careful  and 
prudent  men  of  discretion  and  intelligence  might  place  their  funds  ? 
What  is  the  standard  by  which  the  diligence,  care  and  prudence  of 
discreet  and  intelligent  business  men  are  to  be  judged  ?  It  is  not 
unlikely  that  in  some  localities  courts  may  be  authorized  by  statute 
to  sanction  investments  of  which  they  approve,  although  the  act . 
specifies  no  securities :  Coffin  v.  Bramlitt^  42  Miss.  194.  Or,  such 
an  impression  might  readily  arise  from  a  misconception  of  the 
statutes  above  cited  and  a  supposed  analogy  to  the  English  prac- 
tice. In  either  case  it  may  well  be  doubted  whether  a  real  advan- 
tage is  thereby  acquired.  Neither  a  court  nor  a  legislature  can 
supply  prudence,  intelligence  and  judgment  for  trustees.  Nor 
should  their  authorization  affect  the  respective  rights  and  responsi- 
bilities of  cestuis  que  tmstent  and  trustees.  The  approval  of  a 
court  cannot  make  a  bad  investment  good  or  a  good  investment 
better.  So  far  as  such  statutes  merely  afford  protection  to  trustees 
their  wisdom  will  not  be  questioned.  It  is  clear,  however,  that  this 
object  is  fully  accomplished  when  certain  public  and  real  securities, 
undoubtedly  the  safest  and  therefore  the  least  remunerative  invest- 
ments, are  named.  A  step  beyond  this  must  fail  of  its  purpose  in 
unnecessarily  restricting  a  trustee  in  the  exercise  of  his  judgment; 
in  embarrassing  a  cestui  que  trust  who  wishes  to  call  him  to 
account,  if  not,  in  many  cases,  in  wholly  preventing  such  a  pro- 
ceeding ;  and  in  placing  before  the  creator  of  a  trust  the  alternative 
of  specifying  securities  other  than  the  statutory — although  to-day 
they  may  be  valuable  and  to-morrow  they  may  be  cast  into  the  fire 
— or  else  of  making  his  grant  of  power  to  the  trustee  so  liberal  as 
to  be  manifestly  dangerous. 

The  intention  of  the  creator  of  the  ordinary  trust  is  not  a  doubt- 
ful one.  He  is  usually  providing  for  those  incapable  of  properly 
managing  their  own  affairs,  looking  to  the  support  and  maintenance 
uf  those  dependent  upon  him  after  his  death.  Promising  specula- 
tions have  at  such  a  time  no  attraction.  Unquestionably,  whatever 
suggests  severity  in  the  law  as  applied  to  tru3tees  results  from  the 
common  acceptation  of  these  facts.  On  the  other  hand,  few  posi- 
tions of  equal  responsibility  are  as  poorly  remunerated  as  that  of  a 
trustee,  and  this  whether  regard  be  had  to  pecuniary  or  to  personal 

and  private  considerations.     Proper  performance  of  the  duties  of 
Vou  XXXIV so 
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the  office  demands  a  combination  of  exceptional  characteristics.  If 
the  possessor  of  sach  qualifications  is  to  have  his  reputation  and  his 
estate  endangered  by  stringent  laws  and  captious  beneficiaries  the 
result  must  be  a  paucity  of  trustees.  Another  inevitable  result  of 
such  a  state  of  the  law  will  be  idle  trust  funds.  Where  lies  the 
remedy  ?  Certainly  not  in  giving  loose  rein  to  trustees  of  a  specu- 
lative turn  of  mind.  Possibly  not  in  shifting  the  responsibilities 
of  trustees  to  the  courts.  But  probably  in  giving  to  trust  instru- 
ments that  will  permit  of  it  a  more  liberal  construction.  In  other 
words,  the  measure  of  capacity  demanded  of  a  trustee  in  the  invest- 
ment of  trust  funds  should  be  an  exercise  of  the  diligence,  care  and 
prudence  of  men  of  discretion  and  intelligence  in  their  own  like 
afiairs,  and  the  measure  of  any  further  liability  should  be  found  only 
in  the  terms  of  the  instrument  creating  the  trust, 

Jno.  Houston  Merrill. 

Philadelphia,  Fa. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Wisconsin, 
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Where  by  a  contract  of  hiring,  the  owner  of  a  team  sends  his  own  servant  to  driTe, 
he  is  only  responsible  for  the  acts  of  such  driver  in  the  handling  of  the  team  while 
being  used  in  the  stipalated  employment,  and  where  the  team  is  lost  while  being  used 
in  a  way,  or  at  a  place,  or  for  a  purpose  not  contemplated  in  the  contract,  the  hirer 
cannot  escape  liability  to  the  owner  by  showing  that  the  driver  consented  to  such  use, 
or  that  the  driver's  negligence  contributed  to  the  loss. 

A.  hired  his  team  and  driver  to  B.,  to  haul  logs,  and  by  the  direction  of  C,  B/s 
foreman,  the  driver  went  to  haul  hay,  and  under  the  guidance  of  C,  in  going  to  a 
hay  stack,  drove  over  the  snow-covered  ice  on  the  river,  which  broke  through  and 
the  horses  were  drowned :  Held,  that  B.  was  liable  to  A.  for  the  value  of  the 
horses. 

Appeal  from  Circuit  Court,  Marathon  County. 

Plaintiff  resided  at  Khinelander  and  owned  the  span  of  horses  in 
question,  and  had  a  hired  man  to  drive  them.  Defendant  hired 
the  team  and  driver  of  plaintiff  at  a  stipulated  price  per  month. 
Defendant  was  engaged  in  lumbering  at  two  different  camps.  Rocky 
Run  and  Sugar  Camp.  After  being  engaged  some  days  in  hauling 
supplies  to  Sugar  Camp,  defendant  asked  for  permission  to  haul  logs 
at  Rocky  Run,  which  was  granted  and  the  team  and  driver  were 
accordingly  sent  there.     After  hauling  logs  there  one  day,  defend- 
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ant's  foreman  directed  the  driver  to  haul  some  hay  from  a  place  on 
the  river  some  ten  miles  distant,  and  sent  a  man  along  to  show  the 
way.  In  driving  to  the  stack,  the  driver  passed  across  water  which 
had  been  frozen  over,  and  covered  with  snow.  The  ice  broke  through 
and  both  horses  were  drowned.  This  action  is  to  recover  their 
value.    Judgment  was  for  plaintiff  below,  and  defendant  appeals. 

L.  A.  Pradt  and  Neal  Browny  for  respondent,  J.  L.  De  Voin. 
Qrace  ^  Craven^  for  appellant,  Michigan  Lumber  Co. 

The  opinion  of  the  court  was  delivered  by 

Cassoday,  J. — The  court  stated  to  the  jury  that  it  was  admitted 
or  proved  by  uncontradicted  evidence,  that  at  the  time  of  the  acci- 
dent the  team  and  driver  '^  were  in  the  employ  of  the  defendant 
*  *  *  for  the  purpose  of  hauling  logs."  It  is  now  claimed  that 
this  was  a  controverted  question  of  fact  for  the  jury  to  determine. 
The  only  witness  of  the  defendant  on  that  question  testified,  in 
effect,  that  he,  in  behalf  of  the  defendant,  made  the  contract  of 
hire  with  the  plaintiff;  that  he  hired  the  team  and  driver  "  to  haul 
logs,  and  to  haul  supplies  to  Sugar  Camp  or  Rocky  Run,  just  as  he 
was  a  mind  to  have  him."  It  is  undisputed  that  for  the  time  being 
the  team  and  driver  had  stopped  hauling  supplies,  and  had  gone 
to  Rocky  Run  for  the  express  purpose  of  hauling  logs,  and  had 
hauled  logs  there  for  one  day.  There  is  no  claim  nor  any  testi- 
mony to  support  any  claim,  of  any  express  contract  with  the 
plaintiff,  that  the  team  should  be  used  in  hauling  supplies  from  any 
other  place  than  Rhinelander.  The  defendant  did  give  evidence 
tending  to  prove  that,  by  the  general  custom  in  the  vicinity,  it  was 
understood  that  when  a  team  was  hired  to  haul  logs,  it  included  the 
right  to  use  the  same  to  haul  a  load  of  supplies,  or  a  load  of  hay, 
or  anything  of  that  description.  The  court  was  very  liberal  in  its 
allowance  of  evidence  of  such  general  custom.  The  plaintiff  de- 
nied any  knowledge  of  the  existence  of  any  such  custom.  The 
question  whether  such  custom  existed  was  fairly  submitted  to  the 
jury.  The  verdict  for  the  plaintiff  negatived  the  existence  of  such 
costom,  and  established  the  fact  as  a  verity,  that  by  the  express 
contract  of  hire  the  team  was  only  to  be  used  in  hauling  supplies 
from  Rhinelander,  or  logs  at  Rocky  Run. 

The  defendant  requested  the  court  to  instruct  tho  jury,  in  effect, 
that  the  driver  was  the  agent  of  the  plaintiff :  that  his  consent  to 
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go  for  the  hay,  was  the  consent  of  the  plaintiffs,  and  hence  that  he 
could  not  recover ;  and  that  if  the  injury  occurred  through  the 
driver's  negligence,  then  the  plaintiff  could  not  recover.  For  the 
refusal  to  give  such  several  instructions,  errors  are  assigned. 

In  a  limited  sense  the  driver  was  the  agent  of  the  plaintiff.  He 
was  such  agent  in  caring  for  and  driving  the  team,  in  hauling  sup- 
plies from  Rhinelander,  and  logs  at  Rocky  Run.  That  included 
the  proper  feeding  and  handling  of  the  team.  He  was  only  twenty- 
two  years  of  age,  but  had  some  experience  in  driving  teams. 
There  is  no  claim  nor  evidence  tending  to  prove  that  he  was  negli- 
gent in  the  act  of  handling  the  team.  There  was  a  road  to  the 
first  stack.  It  had  been  cut  by  the  guide  sent  with  the  driver. 
Near  the  first  stack  the  road  was  along  on  the  ice  on  the  river. 
There  was  no  difficulty  in  getting  to  the  first  stack.  Between  that 
stack  and  the  other  stack  there  was  no  road  nor  any  broken  path.  It 
seems  to  have  been,  or  at  least  a  portion  of  it,  right  along  on  the 
river.  But  the  water  was  frozen  -over,  and  the  ice  was  covered  with 
snow.  The  space  between  the  two  stacks  appeared  to  be  level  snow, 
and  there  was  no  unusual  appearance  around  or  about  the  place 
where  the  accident  occurred.  The  driver  had  never  been  there 
before.  There  is  no  evidence  that  there  was  any  safer  way,  or  any 
other  way  to  the  second  stack.  There  is  no  evidence  that  the  team 
was  not  driven  properly,  and  in  the  way  directed  by  the  guide,  who 
appears  to  have  known  of  the  Iocils  in  qtio.  The  age  of  the  guide 
is  not  given,  but  he  was  selected  by  the  defendant's  foreman  for  the 
purposes  indicated.  The  accident  did  not  occur  by  reason  of  any 
negligence  in  the  mere  driving  or  handling  of  the  team,  but  in  obey- 
ing the  directions  given  by  the  foreman  and  guide,  and  driving  the 
team  into  a  dangerous  place  without  knowing  it  to  be  dangerous. 
If  the  driver  was  negligent  at  all,  it  was  in  obeying  directions  and 
driving  out  upon  the  ice  for  the  first  time  without  first  testing  its 
strength.  If  the  guide  was  negligent  in  walking  behind  the  sled 
while  being  driven  to  the  second  stack,  instead  of  going  ahead  of 
the  team  and  testing  the  ice,  yet,  as  the  service  in  which  they  were 
then  engaged,  was  not  such  as  was  contemplated  in  the  contract  of 
hire,  he  was  not  a  co-employee  with  the  driver  in  such  a  sense  as  to 
relieve  the  defendant  from  liability  on  account  of  such  negligence: 
Railroad  Co.  v.  FoH,  17  Wall.  553 ;  Mann  v.  Oriental  P.  IT.,  11 
R.  I.  152 ;  Lalor  v.  Chicago,  B.  ^  Q.  Rd.  Co.,  52  111.  401. 
Was  the  driver  the  agent  of  the  plaintiff  in  the  act  of  obeying 
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the  directions  of  the  defendant's  foreman  and  guide,  at  a  place  dis- 
tant from  the  camp,  and  in  a  kind  of  work  not  contemplated  by  the 
contract  of  hire  ?  It  seems  to  as  that  he  was  not,  Of  course,  the 
driver  was  selected  by  the  plaintiff  to  drive  the  team  in  performing 
the  work  contemplated  in  the  contract  of  hire.  Had  the  injury 
occnrred  by  reason  of  any  negligence  or  incompetency  of  the  driver 
while  engaged  in  the  work  or  service  so  contemplated  by  the  con* 
tract  of  hire,  then  the  loss  would  have  fallen  upon  the  plaintiff;  for, 
hy  selecting  him  to  drive  his  team,  he  had  taken  upon  himself  the 
responsibility  of  the  requisite  care  and  competency  of  the  person  so 
selected  in  doing  the  work  he  had  contracted  to  have  him  do : 
Quarman  v.  Bumetty  6  Mees.  &  W.  499 ;  J(mes  v.  Mayor^  ^c, 
14  Q.  B.  Div.  890 ;  ffuff  v.  Ford,  126  Mass.  24 ;  Joslin  v. 
Grand  Rapids  I.  Co.j  50  Mich.  516,  And  yet,  while  engaged  in 
such  contemplated  work,  had  the  team  been  injured  solely,  by 
reason  of  having  been  driven  by  the  careless  direction  of  the 
defendant,  into  some  place  of  danger,  not  obvious  to  the  senses  and 
unknown  to  the  driver,  there  would  be  no  question  of  the  defend- 
ant's liability:  Inderma'oer  v.  Dames^  L.  B.,  2  C.  P.  811.  In 
SQch  contemplated  service  the  defendant  was  still  under  obliga- 
tion to  exercise  reasonable  diligence  in  providing  a  suitable  place 
for  the  team  to  be  driven ;  or  in  other  words,  not  to  carelessly  cause 
the  team  to  be  driven  into  a  place  of  concealed  danger  unknown 
to  the  driver :  Id. ;  Coombs  v.  New  Bedford  C.  Co,,  102  Mass. 
583,  584 ;  Swoboda  v.  Ward,  40  Mich.  423 ;  Parkhurst  v.  John" 
s&n,  50  Id.  70.  In  case  of  injury  in  such  contemplated  service,  the 
mere  &ct  that  the  driver  was,  in  a  limited  sense,  the  agent  of 
the  plaintiff,  as  indicated,  would  not  take  away  the  liability  of 
the  defendant,  under  whose  orders  and  control  he  was  acting  at  the 
time,  for  negligently  inducing  him  to  drive  into  a  place  of  con- 
cealed danger :  Eouke  v.  White  M.  C.  Co.,  2  C.  P.  Div.  205. 

But  the  case  at  bar  is  more  favorable  for  the  plaintiff  than  any 
supposed.  Here  the  injury  occurred  when  neither  the  team  nor  th^ 
driver  were  engaged  in  the  work  contemplated  in  the  contract  of  hire. 
They  were  both,  however,  doing  service  for  the  defendant  under  the 
directions  of  its  foreman,  and  the  guide  selected  by  him.  The  team 
was  drowned  solely  by  reason  of  being  driven  by  such  direction  into 
a  place  of  concealed  danger  unknown  to  the  driver.  Had  not  the 
team  at  the  time  of  the  injury  been  accompanied  and  driven  by  the 
driver  selected  and  employed  by  the  plaintiff,  there  could  be  no 
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question  but  what  such  diverted  use  of  the  team  would  have  been  a 
conversion  within  all  the  authorities:  Wheehck  v.  Wheelwright^ 
5  Mass.  104;  Homer  v.  Thvnng^  3  Pick.  492  ;  Hall  v.  Corcoran^ 
107  Mass.  251 ;  Woodman  v.  Hubbard,  25  N.  H.  67 ;  EaH  v. 
Skinner,  16  Yt.  138.  The  same  rule  has  been  applied  to  the 
unauthorized  use  of  slaves:  Horselei/Y.  Branchy  1  Humph.  199; 
Scritggs  v.  Davis,  5  Sneed  261 ;  Moseley  v.  Wilkinson,  24  Ala. 
411 ;  Fail  v.  Mc Arthur,  81  Id.  26 ;  Spencer  v.  Pilcher,  8  Leigh 
566.  For  the  loss  during  such  diversion  or  misuse,  the  defendant 
would  have  been  absolutely  liable,  even  though  it  occurred  by  reason 
of  the  fault  of  the  horses  or  a  mere  accident :  Lucas  v.  TrumMk 
15  Gray  306  ;  Ferham  v.  Conei/,  117  Mass.  102  ;  Fisher  v.  Ki/U, 
27  Mich.  454 ;  Lane  v.  Cameron,  38  Wis.  603.  Does  the  mere 
fact  that  the  driver  consented  to  the  diversion  of  employment,  and 
was  in  the  act  of  driving  the  team  when  the  accident  occurred, 
relieve  the  defendant  from  the  liability  which  would  otherwise  have 
existed  ?  We  must  answer  this  question  in  the  negative.  There 
is  no  claim  that  he  participated  in,  or  was  ever  present  at  the  time 
of  making  the  contract  of  hire ;  nor  that  he  had  any  authority  to 
modify  that  contract  or  make  a  new  one.  The  case  is  quite  similar 
in  principle  to  Crocker  v.  Qullifer,  44  Me.  491,  where  one  of  the 
drivers  had  a  conditional  interest  in  the  horses  and  consented  to 
the  diversion ;  but  it  was  held,  the  defendants  were  liable  for  their 
value,  notwithstanding  they  were  accidentally  destroyed  by  fire 
without  the  neglect  or  fault  of  any  one. 

The  judgment  of  the  Circuit  Court  affirmed. 


Bailments  for  hire  embrace  a  Tariety 
of  contracts  growing  out  of  the  delivery 
of  personal  property  on  an  agreement 
mutually  beneficial  to  the  contracting 
parties.  The  contract  fticlndes  hire  of 
things,  hire  of  storage,  hire  of  labor  and 
services  and  hire  of  carnage :  2  Kent's 
Com.  586 ;  Cowen's  Trea.  66.  But 
it  will  be  necessary  to  confine  this  note  to 
the  hire  of  things. 

Interest  of  the  Bailee  in  thing  hired. — 
It  is  an  undisputed  rule  that  the  hirer  of 
goods  and  chattels  for  use,  acquires  in 
them  during  the  term  of  his  contract,  a 
possessory  right.  He  purchases  them  for 
the  purpose  or  time  mentioned  in  the  con- 


tract, and  during  that  time  becomes  the 
proprietor  of  them.  In  Putnam  v.  W^\t$y 
8  Johns.  432,  the  plaintiff  let  some  cows 
and  sheep  for  one  year,  to  be  reiamed 
at  the  end  of  that  time  with  their  natural 
increase  ;  the  court  held  the  bailor  could 
not  maintain  trespass  against  one  taking 
goods  from  the  possession  of  the  bailee 
during  the  term  of  the  contract,  not  hav- 
ing actual  or  constructive  possession  at 
the  time.  And  the  court  further  sav, 
that  to  maintain  trespass  he  should  have 
such  a  right  in  the  chatteb  as  to  be  enti- 
tled to  reduce  them  to  possession  at  any 
time,  but  that  the  hirer  had  the  possession 
of  the  chattels  for  a  year.     So,  also, 
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upon  the  same  principle  the  hirer  may 
maintain  an  action,  not  only  against  third 
personal,  but  against  the  owner  himself, 
if  be  interferes  with  the  chattel  before 
the  bailment  expires :  Hickok  v.  Buek^ 
22  Vt,  149  ;  Wood  y.  Aah^  Owen  139 ; 
Ham.  N.  P.  249  ;  Roberts  v.  Wjfott,  2 
Taunt.  268. 

The  case  of  Boberts  y.  WyaH  arose  ont 
of  the  delivery  of  an  abstract  for  the 
purpose  of  clearing  np  some  portions  of 
the  tide.  Defendant  refused  to  redeliver, 
and  plaintiff  brought  trover,  and  the 
court  held  the  plaintiff  had  a  temporary 
interest  in  the  abstract,  which  could  not 
be  determined  nntil  it  wa3  decided 
whether  the  sale  should  go  on  or  not, 
and,  therefore,  he  was  entitled  to  the 
possession  nntil  such  time.  A  creditor 
of  the  bailor  has  no  right  to  take  pos- 
aession  of  the  chattel  during  the  term  of 
bailment :  Hartford  v.  Jackson,  11  N.  H. 
145.  There  the  property  was  taken 
from  the  possession  of  the  bailee  by  a 
creditor  of  the  bailor.  The  latter  sued 
the  former  for  rent,  and  it  was  held 
the  attachment  by  the  bailor's  creditor 
was  no  defence  in  an  action  for  rent,  but 
the  court  intimated  the  bailee  might 
maintain  an  action  against  the  officer 
who  made  the  levy,  or  the  attaching 
creditor  himself,  for  any  injury  which 
might  result  from  such  seizure.  Trover 
or  replevin  cannot  be  maintained  by  a 
bailor  against  one  who  converts  property 
bailed  ;  for,  although  he  has  a  reversion- 
ary interest  therein,  he  has  neither  the 
possession  or  right  of  possession  :  Crordon 
V.  Harper,  7  T.  R.  9  ;  ffAce/«r  y.  Train, 
3  Pick.  255. 

It  may  be  asked  what  rule  may  be 
applied  to  distinguish  a  bailment  from 
an  actual  sale  of  the  property  ?  It  is  said 
in  Lanergan  v.  Stetoart,  55  III.  45,  that 
where  the  thing  delivered  is  to  be  restored, 
though  in  an  altered  form,  the  contract 
is  one  of  bailment,  and  the  title  to  the 
property  is  not  changed ;  but  where 
there  is  no  obligation  to  return  the  spe- 
cific article,  and  the  chattel  may  be  re- 


stored by  another  of  equal  value,  the 
title  is  changed,  and  it  amounts  to  a  sale. 
To  same  effect :  Story  Bailm.  sect.  439  ; 
Hwd  Y.  West,  7   Cow.  752  ;  Ewing  v. 
French,  1  Black.  853 ;  Chase  v.  Wash- 
bum,  1  Ohio  St.  244  ;  Norton  v.  Wood- 
ruff,  2  Comst.  158;  Rahilly  v.  Wilson, 
3  Dill.  420  ;  Conlra,  Seymour  v.  Brou?n, 
19  Johns.  44.     See  as  to  a  contract  for 
sale  or  return :  Srhlesinger  v.  StrcUton^ 
9  R.  I.  578.     Where,  by  a  contract,  a 
person  receives  a  chattel  to  keep  for  a 
certain  time,  and  to  become  the  owner 
of  it  when  he  has  paid  the  contract 
price,  but  if  not,  to  pay  for  its  use,  it  is 
a  bailment  and  does  not  amount  to  a  sale 
until  the  price  is  paid  :  Etdow  v.  Klein, 
79  Penn.  St.  488  ;  Rose  v.  Story,  I  Id. 
190  ;  Clark  v.  Jack,  7  Watts  375.     See 
Becker  v.  Smith,    59   Penn.    St.    469  ; 
Myers  v.  Harvey,  2  P.  &  W.  479.     The 
distinction  between   a  bailment   and   a 
sale  is  well  elucidated  in  Hunt  v.  Wyman, 
100  Mass.  199,  where  the  defendant  ex- 
pressed a  wish  to  try  the  horse  which 
plaintiff  had  for  sale,  and  if  he  did  not 
like  it  would  return  it  '*  the  night  of  the 
day  when  he  got  it.''   Plaintiff  assented, 
and  delivered  the  horse  to  defendant's 
servant,  from  whom  it  escaped,  without 
his  fault,  and  was  so  injured  that  defend- 
ant had  no  opportunity  to  try  it,  and, 
consequently,  did  not  return  it  within 
the  time  agreed.    Plaintiff  sued  for  the 
price,  and  on  the  trial  testified  he  did  not 
expect  defendant  to  take  the  horse  until 
he  had  tried  it.     The  court  held  this  evi- 
dence showed  a  bailment  but  no  sale. 
Says  Wblls,  J. :  **  An  option  to  pur- 
chase if  he  liked  is  essentially  different 
from  an  option  to  return  a  purchase  if  be 
should  not  like.     In  one  case,  the  title 
will  not  pass  until  the  option  is  deter- 
mined ;  in  the  other,  the  property  passes 
at  once,  subject  to  the  right  to  rescind 
and  return.     A  mere  failure  to   return 
the  horse  within  the  time  agreed  may  be 
a  breach  of  contract,  upon   which  the 
plaintiff  is  entitled  to  an  appropriate 
remedy  ;  but  lias  no  such  legal  effect  as 
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to  convert  the  bailment  into  a  sale." 
See  6  Am.  Law  Rev.  450  ;  Bulkley  r. 
Andrews,  89  Conn.  70  ;  Morss  v.  Stone, 
5  Barb.  516;  Ledyard  y.  Hibbard,  48 
Mich.  421  ;  Powder  Co,  t.  Burkhardt, 
97  U.  S.  110  ;  and  Carpenter  v.  Griffin, 
9  Paige  Ct.  310,  where  the  agreement 
was  to  return  *' cattle  as  good,"  at  the 
end  of  the  term,  and  it  was  held  a  sale. 
See  also  Lewis  y.  McCabe,  21  Am.  Law 
Reg.  N.  S.  217,  and  note. 

As  to  Bailee* s  use  of  the  thing  hired. — 
The  lessor  of  a  chattel  is  bound  to  furnish 
an  article  suitable  for  the  purpose  of  the 
bailment,  on  the  ground  that  the  hirer 
must  trust  to  the  lessor's  knowledge  of 
the  qualities  of  the  chattel,  like  the  pur- 
chaser under  an  implied  warranty :  Lord 
Abinoer,  in  Sutton  y.  Temple,  12  M.  & 
W.  52 ;  Fowler  v.  Lock,  L.  R.,  7  C  P. 
272.  On  the  other  hand,  there  is  a  cor- 
responding implied  obligation  on  the  part 
of  the  hirer  to  use  the  chattel  in  a  reason- 
able manner :  Robinson  y,  Vamell,  16 
Tex.  382  ;  Latimer  y.  Alexander,  14  6a. 
260.  The  departure  in  an  unreasonable 
way  in  the  use  of  the  chattel,  brings 
down  upon  the  bailee  a  strict  liability  to 
the  bailor  for  all  damages  the  latter  has 
suffered ;  and  in  the  case  of  Wentworth 
y.  McDuffie,  48  N.  H.  402,  the  court 
went  so  far  as  to  say :  ''If  the  bailor 
had  seen  his  mare  was  about  to  be  de- 
stroyed by  the  bailee's  wilful  act,  he 
would  have  been  entitled  to  terminate 
the  bailment,  and  retake  his  property  if 
he  could  do  it  without  force."  The 
bailee,  in  that  case,  wilfully  and  inten- 
tionally drove  the  mare  at  such  a  violent 
rate  of  speed  as  to  seriously  endanger 
her  life,  he  being  aware  of  such  danger. 
See  Story  Bailm.,  sect.  396.  The  bailee 
also  impliedly  agrees  not  to  apply  the 
property  bailed  to  any  other  use  than  for 
which  it  is  hired.  A  familiar  illustration 
of  this  rule  is,  if  one  hire  a  carriage  and 
hor8es  to  go  to  Boston,  he  has  no  right 
to  go  upon  a  journey  to  New  York  ;  or, 
if  he  hire  them  for  a  week  he  has  no  right 
to  use  them  for  a  month :  Story  Bailm., 


sect.  418  ;  Rotch  v.   Bowes,  Homer  t. 
TTiwing,  Wheelock  v.  Wheelwright,  cited 
in  principal  case. 

The  contract  may  specify  the  use  to 
which  the  chattel  is  to  be  put,  and  under 
such  circumstances,  if  the  hirer  use  it  in 
a  way  not  authorized  by  the  contract,  he 
is  guilty  of  conversion,  and  if  a  loss 
results,  he  is  liable,  independent  of  the 
question  of  negligence.     He  cannot  ex- 
cuse his  failure  to  return  it  by  showing  it 
was  lost  while  being  used  contrary  to  the 
terms  of  the  contract :  Hooks  v.  Smitk, 
18  Ala.  338  ;  Beach  v.  Raritan,  ^.,  Rd, 
Co,,  87  N.  Y.  457.     The  case  of  Bwck 
y.    Raritan,  ^c,    was   a  case  where  a 
barge,  while  being  used  for  a  different 
purpose  than  that  for  which  the  parties 
had  contracted,  was  sunk.     It  was  held 
the  bailee  was  liable.  In  Books  v.  Smitk, 
a  slave  was  bailed  to  do  housework,  and 
was  put  by  bailee  at  work  in  the  field, 
and  while  engaged  in   such   work  was 
drowned.     Beld,  the  loss  must  fall  on 
bailee.    Where  the  hiring  is  for  a  certain 
purpose,  it  is  considered  a  part  of  the 
contract.   The  purpose  for  which  a  thing 
is  hired  may  or  may  not  enter  into  the 
contract.     Where  the  contract  of  hiring 
is  general,  the  bailee  acquires  the  right 
to  use  the  chattel  generally,  but  not  to 
employ  it  in  any  dangerous   business: 
Spencer  v.  Pilcher,  8  Leigh  565.      Bat 
in  Harvey  v.  Epes,  12  Gratt.  176,  it  was 
held  the   incidental  mention  of  a  place 
where  the  thing  is  to  be  used,  may  not 
create   an   agreement  on  the   bailee  to 
use  the  chattel  in  such  place,  and  that  a 
use  of  slaves  in  a  different  place  from 
that  mentioned  in  the  contract  is  not  of 
itself  a  conversion,  and  that  the  burden 
of  proof  is  on  the  hirer,  to  show  that  the 
loss  did  not  result  from  the  employment 
in  a  different  place. 

Such  misuser  is  deemed  a  conversion 
of  the  property  at  common  law,  for 
which  the  bailee  may  be  held  to  the  full 
extent  of  the  loss:  Story  Bailm., sect. 
413.  But  it  seems  that  any  misuse  in 
the  line  of  the  use  for  which  the  thing  if 
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Iwled,  will  not  amoont  to  a  conversion. 
Soch  a  doctrine  was  indicated  bj  Rxo- 
FiBLD,  J.,  in  Swift  y.  Moteieg,  10  Vt. 
208,  where  he  says:  ''Any  misuse  or 
abuse  of  the  thing  bailed,  in  the  particular 
use  for  which  the  bailment  was  made, 
will  not  enable  the  general  owner  to 
maintain  trespass  or  trover  against  the 
bailee.  His  remedy  is  case.  But  if  the 
thing  be  put  to  a  different  use  from  that 
for  which  it  was  bailed,  by  the  consent 
of  the  bailee,  we  think  the  bailor  may 
maintain  trespass  or  trover.'*  His  re* 
marks,  however,  are  not  applicable  to 
the  facts  in  that  case.  There  the  bailor 
brought  trover  for  the  property,  claiming 
the  bailee  had  sold  it  during  the  term  of 
the  bailment.  Moncusb,  J. ,  in  an  ex- 
haustive opinion  in  Harvey  v.  Epes^ 
npra,  is  inclined  to  the  opinion  that 
unless  the  injury  or  loss  results  from  the 
misuser,  no  action  will  lie.  **  The  use," 
be  says,  "  of  the  property  by  the  hirer 
during  the  term,  for  a  different  purpose 
or  in  a  different  manner  from  that  which 
was  intended  by  the  parties,  will  not 
tmonnt  to  a  conversion,  for  which  trover 
will  lie,  unless  the  destrnction  of  the 
]m>perty  be  thereby  occasioned ;  or,  at 
least,  unless  the  act  be  done  with  intent 
to  ounvert  the  property,  and  thus  to  de- 
feat or  destroy  the  interest  of  the  bailor 
therein." 

If  the  bailee  misuse  or  abuse  the 
property,  the  owner  cannot  justify  a 
leizure  of  it  by  force  from  the  personal 
possession  of  the  bailee,  if  he  can  peace- 
tUy  retake  it.  The  hirer  of  a  horse 
who  has  wrongfully  nsed  him  to  go  upon 
t  different  journey  from  that  contracted 
for,  cannot  be  dragged  from  the  horse 
while  he  is  riding  htm :  Story  Bailm., 
net.  396. 

Sudi  misuser  amounts  to  a  termination 
of  the  bailment,  and  destroys  the  hirer's 
fpecial  property  therein  ;  and  if  the 
owner  could  take  the  chattel  peaceably, 
■nd  did  so,  he  wonld  be  justified  in 
refusing  to  return  it  to  the  bailee,  if  be 
believed  the  ill-treatment  would  be  con- 
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tinned:    Trotter  v.    McCall,  26   Miss. 
413. 

Where  the  chattel  is  used  in  violation 
of  the  contract,  the  bailor,  by  receiving 
pay  for  the  unauthorized  use,  ratifies  the 
wrongful  act  and  cannot  afterwards 
bring  trover :  Rotch  v.  UaweSf  supra ; 
but  will  not  waive  his  right  of  action  by 
receiving  back  the  property :  Fox  v. 
Pruden,  8  Daly  187  ;  BuUer's  N.  P. 
46.  See  Reynolds  v.  J^uler,  5  Cow. 
823;  Livermore  v.  Northrup,  4A  N.  Y. 
107 ;  Austin  v.  Miller,  74  N.  C.  274. 

The  attempt  to  sell  or  otherwise  trans- 
fer the  chattel  without  the  owner's  con- 
sent during  the  term  of  hiring,  is  such  a 
conversion  by  the  bailee  as  will  make 
him  liable  in  trover :  Loesdman  v. 
Machin^  3  £ng.  C.  L.  359,  decided  in 
1818,  is  a  leading  English  case  upon 
this  point.  This  was  followed  by  Cooper 
V.  Wniomatty  50  Id.  672 ;  Bryant  v. 
Warden,  2  Ex.  478  ;  and  Fenn  v.  BH- 
tleston,  7  Exch.  152.  The  doctrine 
enunciated  in  these  cases  seems  to  rest 
upon  tlie  ground  that  the  sale  of  pro- 
perty by  a  bailee  is  equivalent  to  its 
destruction,  so  far  as  his  liability  is  con- 
cerned. So,  in  this  conntry,  the  weight 
of  authority  seems  to  be  that  the  bailee 
will  be  liable,  or  an  action  will  lie 
against  the  purchaser  if  he  fails  to  return 
the  property  to  the  bailor  on  demand  : 
Swift  V.  Morley,  supra ;  Sargent  v.  GiUf 
8  N.  H.  325  ;  Sanborn  v.  Colman,  6  Id. 
14  ;  Bailey  v.  Colby,  34  Id.  29  ;  John- 
son V.  Willeyj  46  Id.  75  ;  Clark  v.  Jack, 
7  Watts  375  ;  Rodgers  v.  Grotke,  58 
Penn.  St.  414.  But  the  rule  has  not 
been  followed  in  North  Carolina :  An- 
drews  y.  Shaw,  4  Dev.  70 ;  Lewis  v. 
Mobley,  4  Dev.  &  B.  323.  In  Andrews 
Y.  Shaw,  the  bailee  of  a  slave  for  a  year 
sold  it  and  the  owner  brought  trover 
during  the  year.  Ruffin,  C.  J.,  said, 
in  reference  to  Loeschman  v.  Mackin: 
*'  If  it  is  meant  in  that  case  to  say  that  a 
bailee  upon  hire  for  a  determinate  period 
forfeits  his  interest  by  abuse  to  the  arti- 
cle, or  by  a  wrongful  sale,  so  that  a  pur- 
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chaser  from  him  gets  nothing,  I  think  it  is 
not  law.  I  do  not  know  of  any  such  doc- 
trine of  forfeiture  as  applied  to  personal 
chattels."  See  Harvey  t.  EpeSj  supra,  for 
a  minute  examination  of  all  these  cases. 
The  use  of  chattels  is  sometimes  hired 
where  there  is  no  actual  bailment,  as 
where  the  owner  or  his  servant  accom- 
panies the  chattels  and  works  with  them  : 
Carter  v.  Streator,  4  Jones  L.  62  ; 
Hughes  V.  Doyery  9  Watts  556.  The 
contract  then  becomes  special,  and  the 
bailor  is  answerable  for  the  conduct  of 
his  servant.  In  Hughes  v.  Boyer, 
^e  owner  of  the  horses  sent  a  servant 
along  to  drive  and  take  care  of  them. 
They  were  injured  by  immoderate  driv- 
ing, and  the  owner  sought  to  hold  the 
hirer,  but  the  court  said  no.  **If  a 
horse  is  hired  to  nie,  and  I  am  to  ride  or 
drive  him,  I  am  to  judge  of  what  dis- 
tance he  can  travel  in  a  given  time,  and 
to  see  that  he  is  not  overheated  or  too 
much  fatigued.  But  if,  as  often  happens, 
the  owner  himself  goes  along  and  drives, 
I  have  no  care  of  the  horse,  and  no  re- 
sponsibility if  he  is  injured.  But  if  the 
owner  sends  a  driver,  who  is  to  diive, 
and  water  and  feed  the  horses,  it  is  as  to 
me  the  same  as  if  the  owner  himself 
drove.  If  his  driver  oversets  and  breaks 
ray  arm,  his  master  is  liable  to  me  ;  and 
if,  at  the  same  time,  tlie  carriage  is 
broken,  I  am  not  liable  to  the  owner  ;  it 
was  not  done  by  me,  but  by  himself  or  his 
servant.  But  a  horse  may  be  hurt  at  the 
same  time ;  I  am  not  liable  for  that ;  it  was 
the  result  of  the  carelessness  or  nnskil- 
fulness  of  the  owner  or  his  servant.  And 
whenever  the  owner  sends  a  servant  to 
drive  and  take  care  of  the  horses,  he  who 
is  carried  has  no  responsiiblity,  unless 
the  injury  occurred  from  some  act  or 
interference  of  his.*'  But  the  hirer  in 
such  cases  may  become  liable  to  the  full 
extent  of  a  bailee,  by  making  the  driver 
his  own  servant  or  assuming  the  actual 
management  of  the  chattels.  Thus,  in 
Murphy  V.  Kaufman^  20  La.  Ann.  559, 
the  hirer  was  held   for  a   loss  of  the 


horses,  where  it   appeared  that  be  pre- 
vailed upon  the  driver  to  go  to  a  place 
beyond  the  place  agreed  upon,  and  the 
horses  were  lost  as  a  result.      As  to  the 
measure  of  care  required,  there  is  a  differ- 
ence between  a  gratuitous  bailee  and  one 
for  hire.     The  former  is  bound  tn  extra- 
ordinary care,  and  is  responsible  if  his 
negligence  resulted  in  slight  injuries  to 
the    chattel :    Bennett   v.    O'Brieti,  37 
111.   250 ;  Scranton  v.  Baxter,  4  Sandf. 
5  ;  see  Carrington  v.  FickUn,  32  Grttt. 
670 ;    Patterson   v.  Mclver,    90   N.  C« 
493.     But  if  no  carelessness  can  be  im- 
puted to  him,  and  he  pursues  the  line  of 
his  duty,  an  injury  to  the  chattel  must 
be  borne  by  the  ow^ner:  [{''ood  v.  McClurtj 
7  Ind.  155  ;  Fortune  v.  Harris^  6  Jones 
532  ;   Carpenter  v.  Branch,  13  Vu  161. 
But  with  a  hirer  of  a  chattel  the  rule  is 
otherwise.     The  contract  is  then  mnto- 
ally  beneficial,  and  the  bailee  can  onlj 
be  held  liable  for  ordinary  negligence, 
unless  he  departs  from  the  terms  of  his 
contract.  Inevitable  accident  or  superior 
force  will  excuse  him  from  returning  the 
chattel  in  as  good  condition  as  it  came  to 
him  :    Vaughan  v.  Webster,  5  Harr.  256 ; 
Afiilon   V.    Salisbury,   13    Johns.    211  ; 
Columbus  V.  Howard,  6  Ga.  213  ;  fUld 
V.   Brackett,  56    Me.   121  ;    Watkins  v. 
Roberts,  28  Ind.  167  ;  Hyland  v.  PomI, 
33  Barb.  241.     Story  deduces  the  rule 
from  his  investigation  of  the  authorities, 
that  the  hirer  of  chattels  can  only  be  held 
responsible  for  that  degree  of  diligence 
which  all  prudent  men  use,  that  is,  which 
men  in  general  use  in  keeping  goods  of 
their  own  of  the  same  kind.     In  other 
words,  he  can  only  be  held  for  such  in- 
juries as  cx)me  from  an  omission  of  that 
diligence:  Story Bailm., sect.  399.     Bui$ 
V.  Cook,  60  Mo.  391. 

In  cases  of  robbery  or  loss  by  public 
enemies,  the  hirer  is  not  answerable  for 
the  loss  unless  it  has  been  occasioned  by 
his  own  fault :  Cogqs  v.  Bernard,  2  Ld. 
Ray.  909  ;  Story  Bailm.  sect.  526 ;  U, 
5.  V.  Thomas,  15  Wall.  337  ;  and  see 
State  T.  Moore,  74  Mo.  414. 
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As  to  whether  a  bailee  may  contract 
for  exemprioD  from  ordinary  care  or 
skill,  see  Fuld  r.  Bracketi,  56  Me.  ISl. 

Burden  of  Proof, — It  is  a  general  rale 
that  a  party  alleging  a  fact  mast  prove 
it.  So  it  follows  that  if  the  bailor  of  a 
chattel  allege  a  loss  or  injary  to  it,  he 
most  prore  that  it  was  caased  by  the 
bailee's  negligence.  Proof  of  loss  or  in- 
jary vbile  in  the  hands  of  the  bailee  is 
not  sufficient :  Harrington  t.  Snyder,  8 
Barb.  380 ;  Newton  r.  Pope,  1  Cow. 
109.  These  were  both  cases  of  an  injury 
to  a  horse  by  carelessness.  See  also 
Runtfon  T.  Caidweli,  7  Humph.  134; 
Browne  r.  Johnson,  29  Tex.  43.  The 
spplication  of  the  rules  concei-ning  the 
bnrden  of  proof  in  cases  of  negligence, 
are  not  always  clearly  stated  ;  but  in 
general  it  may  be  said  that  where  the 
property  bailed  is  returned  in  a  damaged 
Mate,  or  not  at  all,  the  bailee  ought  to 
exculpate  himself,  and  a  jury  may  weigh 
til  the  evidence  thus  submitted  :  Collins 
T.  Betmett,  46  N.  Y.  490 ;  McDanida  t. 
Robinson^  26  Yt.  340  ;  Logan  v.  Jfathewg, 
6  Peon.  St.  417  ;  Fulton  v.  Alexander, 
21  Tex.  148  ;  Gcod/ellow  v.  Meegan,  32 
Mo.  280  ;  Cumins  ▼.  Wood,  44  111.  416. 

Teraunatian  of  the   Bailment, —  This 


may  be  accomplished  in  several  ways  by 
the  accomplishment  of  the  purpose  of  the 
bailment,  the  destruction  of  the  property 
by  inevitable  casualty,  by  mutual  consent 
of  the  parties,  by  operation  of  law,  as 
,  where  the  bailee  purchases  the  thing 
hired:  Story  Bailm.,  sect.  418;  Wright 
V.  MelvUle,  3  C.  &  P.  542  ;  Halyard  v. 
Dechelman,  29  Mo.  459  ;  Sargent  t.  Gile, 
supra.  If  the  term  of  hiring  is  fixed,  the 
bailee  should  return  it  at  that  time,  but 
if  no  time  is  fixed  the  law  assumes  a 
reasonable  time  :  Green  v.  Hollingsworth, 
supra;  Cobb  v.  Wallace,  5  Cald.  539. 
But  a  gratuitous  bailment  may  be  termi- 
nated at  the  bailor's  pleasure :  Orner  t. 
Stomu,  9  Cow.  687  ;  Drake  v.  Reding- 
ton,  9  N.  H.  243.  The  general  rule 
requires  the  bailee  to  return  the  thing 
hired  on  the  determination  of  the  con- 
tract: Benje  v.  Creagh,  21  Ala.  151. 
And  from  the  very  elements  of  his  con- 
tract, if  he  fails  to  deliver  it  to  the  right- 
ful owner,  he  is  guilty  of  a  conversion  : 
Stephenson  v.  Hart,  4  Bing.  476  ;  Deve- 
reux  V.  Barclay,  2  Bam.  &  Aid.  702  ; 
Coykendall  v.  Eaton,  55  Barb.  188; 
Claftiny,  Boston,  ^c,  Rd,,  7  Allen  341. 

A.  Q.  Mc'K£AM. 
Detroit,  Mich. 


Supreme  Court  of  Michigan. 
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Where  vendors  rescind  a  sale  on  the  ground  of  fraud,  and  bring  replevin  nnder 
which  a  portion  of  the  goods  is  seized  and  returned,  they  cannot  recover  for  the 
balance  against  the  assigned  estate  of  the  vendee  upon  a  claim  for  goods  sold  and 
delivered,  but  most  bring  an  action  on  the  tort. 

Campbell,  C.  J.,  and  Shbrwood,  J.,  dissented. 

Ebror  to  Cass. 

Hiram  A.  Fletcher  and   George  P.  Wanty^  for  plaintiffs  and 
appellants. 

HoweU  ^  Carr,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Morse,  J. — Between  August  7th  and  December  10th  1883,  the 
defendant,  who  was  then  engaged  in  the  mercantile  business  at 
Cassopolis,  Michigan,  bought  of  plaintiffs  several  bills  of  goods, 
amounting  in  the  aggregate  to  $10,396.69,  and  paid  on  account 
$896.14.  On  January  4th  1884,  defendant  made  a  general  assign- 
ment for  the  benefit  of  his  creditors  to  one  Henry  W.  Smith.  This 
assignment  is  admitted  to  be  valid,  and  this  suit  is  in  recognition 
of  the  same.  On  the  eighth  day  of  January  1884,  the  plaintiffs 
brought  replevin  in  Circuit  Court  of  United  States  for  Western 
District  of  Michigan,  for  all  the  goods  sold  by  them  to  Myers,  as 
hereinbefore  mentioned,  and  their  writ  of  replevin  mentioned  and 
described,  and  commanded  the  marshal  to  take  and  deliver  to  the 
plaintiffs  each  and  all  the  articles  sold  by  them  to  him,  as  aforesaid. 
On  this  writ  the  marshal  took  and  delivered  to  the  plaintiffs  goods 
therein  mentioned,  valued  and  appraised  at  $3420,  but  which  had 
been  charged  to  defendant  in  said  account  at  $4104,  and  this  latter 
sum  made  a  part  of  the  said  $9500.55.  The  goods  so  taken  by  the 
marshal  were  such  as  he  found  in  the  store,  and  were  parts  of  all 
the  different  bills  purchased,  and  he  returned  that  he  was  unable  to 
find  the  other  goods  in  said  writ  mentioned.  The  plaintiffs  grounded 
their  replevin  suit  upon  the  claim  that  Myers  did  not  intend  to  pay 
for  the  goods  when  he  bought  them,  and  that  they  had,  before  they 
brought  their  suit  in  replevin,  elected  to  rescind  the  sale  to  him  in 
consequence  of  his  fraud,  and  gave  notice  of  such  election  to  the 
assignee  before  this  writ  of  replevin  issued.  The  replevin  suit  was 
tried  upon  this  theory,  the  evidence  sustained  it,  and  the  plaintiffs 
had  judgment  on  the  twelfth  day  of  December  1884.  On  the 
fifteenth  day  of  December  1884,  the  plaintiffs  filed  their  claim  in 
the  clerk's  office  of  Cass  county,  attached  to  which  was  a  statement 
of  their  account.  Plaintiffs  filed  their  claim,  basing  it  upon  said 
account  as  for  goods  sold  and  delivered,  stating  that  the  consideration 
was  for  merchandise,  and  that  the  debt  was  contracted  at  the  dates 
the  go  ds  were  delivered,  and  made  no  mention  of  the  suit  in 
replevin,  or  the  judgment  therein,  crediting  the  defendant,  how- 
ever, with  $2267.15,  as  of  March  20th  1884,  being,  presumably, 
their  estimation  of  the  value  of  the  goods  recovered  under  their 
action  of  replevin. 

These  facts  appeared  by  stipulation,  and  also  that  on  the  26th  of 
December  1884,  there  was  still  in  the  hands  of  the  assignee  about 
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91500y  besides  some  collectible  accounts  and  notes,  part  of  which 
were  not  yet  due,  all  of  which  still  remained  in  the  hands  of  the 
assignee ;  that  the  proof  of  claim  should  be  considered  as  comply* 
ing  with  the  requirements  of  the  statute,  and  the  credit  item  of 
(2267. 15  should  be  considered  as  $41 04,  leaving  balance  against 
the  insolvent's  estate  of  95396.55,  and  all  formal  defects  in  said 
proof  of  claim  were  waived.  On  the  18th  of  May  1884,  thirty-nine 
other  creditors  had  proven  claims  against  said  estate,  aggregating 
$15,868.67,  and  the  assignee,  after  due  notice,  had  declared  and 
paid  to  them  a  dividend  of  20  per  cent,  before  the  filing  of  plain- 
tiffs' claim.  The  assignee  gave  all  the  notices  required  by  law,  of 
the  assignment,  and  of  proof  of  claims  prior  to  January  15th  1884, 
and  filed  proof  thereof  as  required  by  law,  and  the  plaintifis  had 
all  the  statutory  notices  required  by  law  prior  to  that  date.  On 
the  23d  day  of  December  1884,  the  assignee  gave  notice  that  the 
claim  of  plaintiffs,  as  filed,  would  be  contested,  and  the  same  was 
thereupon  duly  entered  on  the  law  side  of  the  court  as  a  cause  in 
the  name  of  said  plaintiffs  as  against  said  defendant,  and  a  trial 
was  had  of  the  same,  under  the  statute,  before  the  court  without  a 
jury.  The  circuit  judge  found,  as  a  matter  of  law,  upon  the  facts 
above  stated,  that  the  claim  of  plaintiffs  could  not  be  sustained,  and 
entered  judgment  disallowing  the  same. 

It  is  urged  here  that,  under  the  facts,  the  plaintiffs  are  entitled 
to  recover.  We  do  not  think  so.  Early  in  the  proceedings, 
immediately  after  the  assignment,  the  plaintiffs  elected  to  rescind 
the  sale  of  the  goods,  and  brought  replevin  for  the  same  on  the 
theory  that  the  fraud  of  the  defendant  had  vitiated  the  sale,  and 
that  the  goods  belonged  to  them  as  if  no  sale  had  ever  been  made. 
After  thus  solemnly  electing  their  remedy,  and  proceeding,  through 
a  trial  to  judgment,  upon  the  theory  that  they  owned  the  goods, 
because  they  failed  to  get  adequate  relief  in  such  suit,  they  cannot 
be  allowed,  a  year  afterwards,  to  come  into  court,  and  base  a  claim 
upon  the  inconsistent  idea  that  the  goods  were  sold  to  defendant. 
One  theory  is  totally  at  variance  with  the  other.  If  one  elects 
between  two  inconsistent  remedies,  the  right  to  pursue  the  other  is 
for  ever  lost :  Thompson  v.  Howard^  31  Mich.  809 ;  Wetmore  v. 
MeDougaU,  82  Id.  276 ;  Dunks  v.  Fuller,  Id.  248 ;  Neild  v.  Bur- 
Um,  49  Id.  58. 

^e  do  not  deny  the  right  of  plaintiffs  to  collect  the  balance,  the 
Talue  of  the  goods  not  recovered  by  his  action  in  replevin,  in  a  pro- 
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per  action  for  the  conversion  of  the  same ;  but  he  cannot  do  so  upon 
the  claim  filed  with  the  assignee,  counting  upon  the  original  con- 
tract for  goods  sold  and  delivered.  If  he  should  elect  to  waive  the 
tort,  and  sue  in  assumpsit^  he  would  yet  have  to  declare  specially 
averring  the  tort :   Tregent  v.  Mayhee.  64  Mich.  226. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costs. 

Champlin,  J.,  concurred, 

Campbell,  C.  J.,  {dissenting), — I  am  unable  to  concur  in  the 
view  that  plaintiffs,  by  replevying  a  part  of  the  goods  which  were 
fraudulently  obtained  from  them  by  defendant,  thereby  lost  their 
right  to  pursue  him  for  the  balance  by  an  action  of  assumpsit.  The 
right  which  a  defrauded  vendor  has  to  reclaim  goods  fraudulently 
obtained  by  the  purchaser  is  not,  in  any  just  sense,  an  absolute 
ending  of  their  relations.  The  case  before  us  in  no  way  differs  from 
that  where  a  vendor  enforces  a  right  of  stoppage  in  transitu,  which 
does  not  always  secure  all  the  goods  sold.  In  such  a  case  the  law 
is  now  clear  that  the  effect  of  the  reclaiming  of  a  part  of  the  goods 
is  not  to  destroy  the  vendor's  right  to  sue  for  the  value  of  the 
remainder.  It  is  more  a  matter  of  words  than  of  substance,  to  hold 
that  in  such  a  case  there  is  no  interference  with  the  contract  itself; 
for,  practically,  a  sale  is  very  seriously  interfered  with  by  any 
retention  or  reclamation  of  the  goods  sold.  Neither  is  it  very 
important  to  inquire  on  what  particular  theory  the  plaintiffs*  rights 
are  insisted  on.  There  can  be  no  doubt  that  if  the  contract  is  con- 
sidered as  rescinded,  the  goods  not  replevied  and  disposed  of  by 
defendant  must  be  accounted  for  in  some  way.  Whether  treated  as 
sold  or  as  tortiously  converted,  the  plaintiffs,  according  to  well- 
settled  rules,  could  always  sue  in  assumpsit  for  the  proceeds  or  value, 
and  could  do  so  under  the  common  counts  or  specially.  The 
demand  for  these  moneys  is  not  one  for  damages  at  large,  as  for  a 
wrong,  but  is  a  pecuniary  claim  based  on  fixed  rules  of  recovery. 
I  do  not  think  there  is  anything  in  our  statutes,  or  in  bankruptcy 
proceedings  anywhere,  which  would  prevent  the  proof  of  any  such 
claim  for  which  implied  assumpsit  lies ;  and  it  seems  to  me  that  any 
rule  which  cuts  off  such  a  redress  would  be  in  furtherance  of  the 
vendee's  fraud.  In  Powers  v.  Benedict,  88  N.  Y.  605,  the  doctrine 
was  recognised  that  a  partial  recovery  of  goods,  under  such  circum- 
stances, did  not  bar  an  action  for  the  remainder.  We  held,  our- 
selves, in  Bat/ton  v.  Monroe,  47  Mich.  193,  that  a  person  suing 
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for  fraad  was  not  bound  to  return  a  note  which  was  given  for  the 
consideration  as  a  condition  of  suing.  And  it  seems  to  me  that  no 
doctrine  can  be  sound  which  puts  a  person  to  a  complete  election  at 
his  peril,  and  bars  him  from  any  adequate  remedy  against  the 
wrongdoer.  Our  statute  concerning  claims  does  not  cut  off  any 
claim  which  can  be  regarded  as  an  obligation  of  the  assigning 
debtor,  and  the  right  to  a  judgment  and  relief  is  the  same  as  if 
there  had  been  no  assignment.  In  a  case  of  this  kind  no  mere 
technicality  should  stand  in  the  way  of  justice.  That  defendant  is 
responsible  for  the  unrecovered  goods  is  beyond  dispute.  Being  so, 
I  think  there  should  be  a  recovery  as  claimed,  and  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted. 

Sherwood,  J.,  concurred. 


It  is  a  general  principle,  that  frand 
inden  a  sale  of  chattels  Toidable  ;  but 
what  acts  npon  the  part  of  the  rendee, 
or  ctrciuDstaiices  connected  with  his  finan- 
cial standing  will  have  this  effect,  is  a 
question  in  dispute. 

It  is  Tery  generally  held  that  fraadn- 
lent  representations  or  the  active  sup- 
pression of  insolvency  for  the  purpose  of 
obtaining  a  false  credit,  will  make  a  sale 
voidable  at  the  option  of  the  vendor: 
Crowv.  /Vfer«,  I  Me.  376  ;  Redinyton  v. 
lUherU,  25  Vt.  6S6  ;  Morrill  v.  Blaek- 
iMn,  49  Conn.  329 ;  LMjmt  v.  Marie^  6 
Wend.  81  ;  BvddeyY,AHchery2\  Barb. 
595;  Fisher  v.  Comiitf,  3  £.  1).  Smith 
IM  :  NidioU  v.  Pinner,  18  N.  Y.  295  ; 
Detw  V.  Brandt,  53  Id.  462  ;  0'/2eerv. 
ikrmg,  13  111.  6SS ;  Powell  v.  Bradlee, 
9  6.4  J.  (Md.)  220  ;  dmyert  v.  Enni», 
2  Mason  236  ;  Garbutt  v.  Bank,  22 
Wis.  384  ;  Biggs  v.  Barry,  2  Curtis  C. 
C.  259  ;  Cross  v.  Peters,  I  Qreenl.  376  ; 
7%oMpsoii  V.  Rose,  16  Conn.  71. 

It  is  sufficient  that  the  fraudulent  rep- 
KsentatioDs  are  made  by  a  third  person 
to  whom  the  vendee  refers  the  vendor  : 
fitzsimmons  v.  Joslin,  21  Vt.  129. 

Such  representations  differ  from  a  war- 
ranty in  that  they  may  be  made  at  any 
time  previous  to  the  contract  of  sale : 
&OMr  V.  Dingley,  4  Greenl.  306.  And 
ftiod  may  be  evidenced  by  transactions 


with  others  about  the  same  time  :  Stew- 
art V.  Emerson,  52  N.  li.  301  ;  Bradley 
V.  Obear,  10  Id.  477  ;  Wiggins  v.  Day, 
9  Gray  97  ;  Rawler  v.  Bigelow,  12  Pick. 
316;  Vary  v.  Hotailing,  1  Hill  311; 
Heimequin  v.  Naylor,  24  N.  Y.  139. 

A  preconceived  design  not  to  pay  for 
goods  is  sufficient,  by  the  great  weight 
of  authority,  to  make  a  sale  voidable : 
Dowd  V.  Tucker,  41  Conn.  203 ;  Lynch 
V.  Beecher,  38  Id.  493  ;  Wiggins  v.  Day, 
9  Gray  97  ;  Dow  v.  Sanborn,  3  Allen 
181  ;  Durell  v.  JJaley,  1  Paige  492  ;  Ash 
V.  Putnam,  1  Hill  302 ;  Barnard  v. 
Campbell,  65  Barb.  286  ;  Fox  v.  Wt^ 
tier,  46  Mo.  181  ;  Irving  v.  Motly,  7 
Bing.  543;  8.  0.  5  Moore  &  P.  380. 
But  a  contrary  rale  prevails  in  Pennsyl- 
vania, where  it  is  held  **  that  there  must 
be  artifice  intended  and  fitted  to  deceive 
practised  upon  the  vendor :  Smith  v. 
Murphy,  21  Penn.  St.  367  :  Backentossr, 
Speicher,  31  Id  324  ;  Pottinger  v.  Beck- 
sher,  2  Qr.  309. 

Tlie  mere  fact  that  the  vendee  is  insol- 
vent, and  knew  himself  to  be  so  at  the 
time  of  the  sale,  while  evidence  of  a 
fraudnlent  intent,  is  not  of  itself  suffi- 
cient to  avoid  the  sale :  Redington  v. 
Roberts,  25  Vt.  686  ;  Pttton  v.  Camp- 
bell, 70  111.  72;  King  v.  PhUlips,  8 
Bosw.  603  ;  first  list  of  casoc,  ante, 
Bnt  in   Mitchell  v.  Worden,   20   Barb. 
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25 A,  it  was  held,  that  where  there  had 
been  a  series  of  transactions  between 
vendor  and  vendee,  extending  over  a 
length  of  time,  and  giving  rise  to  a  trust 
and  confidence,  that  an  open  act  of 
bankruptcy  upon  the  part  of  the  vendee 
unknown  to  the  vendor  at  the  time  of 
sale,  would  render  it  voidable. 

As  fraud  renders  a  sale  voidable  and 
not  void,  bona  Jide  purchasers,  mortga- 
gees and  pledgees  are  protected  in  any 
rights  in  the  chattels  acquired  from  the 
vendee,  previous  to  the  vendor's  electing 
to  rescind  the  sale :  O.  ^  M,  Ry.  Co.  v. 
KerVf  49  111.  458  ;  IMlliamson  v.  Rus. 
sell  J  39  Conn.  412;  Dow  v.  Sanborn,  3 
Allen  181 ;  Hoffman  v.  Noble,  6  Met.  68  ; 
Parker  v.  Patrick,  5  T.  R.  175  ;  Benj. 
Sales,  {  433.  3d  ed.;  Story  Sales,  J  446,  a; 
Schouler's  Pers.  Prop.  638.  But  in 
Hartt  V.  McNeil,  47  Mo.  526,  it  was 
held  that  a  bona  Jide  pledgee* s  interest  is 
not  protected. 

Attaching  and  execution  creditors  of 
the  vendee  acquire  no  greater  rights  than 
their  debter :  Schweizer  v.  Tracy,  76 
111.  345  ;  Hawes  v.  Dinghy,  17  Me.  841  ; 
Jordan  v.  Pirker,  56  Id.  557  ;  Durell  v. 
Haley,  1  Paige  492  ;  Ash  v.  Putnam,  1 
Hill  302;  Mowrey  v.  Walt^,  8  Cow. 
238  ;  Hitchcock  v.  Covill,  20  Wend.  167  ; 
Wiggin  v.  Day,  9  Gray  97  ;  Bussing  t. 
Rice,  2  Cush.  48  ;  Buffington  v.  Gerrish, 
15  Mass.  156.  And  it  has  been  said 
that  such  is  the  case  though  the  debt 
sought  to  be  recovered,  is  one  incurred 
subsequent  to  the  sale,  and  upon  credit 
of  the  goods :  Field  v.  Steams,  42  Vt. 
Ill;  but  this  proposition  is  disputed  : 
(filbert  V.  Hudson,  4  Grcel.  345  :  Brad- 
ley V.  Obear,  ION.  H.  477  ;  Thompson 
V.  Rose,  16  Conn.  71. 

Where  goods  fraudulently  obtained 
are  sold  in  satisfaction  of  a  pre-existing 
debt,  the  second  vendee's  rights  in  the 
property  are  subject  to  those  of  the 
original  vendor  :  Barnard  v.  Campbell, 
58  N.  Y.  73 ;  Root  v.  French,  13  Wend. 
570;  Lupin  v.  Marie,  2  Paipe  170; 
Jackson  v.  Mytrs,  11  Wend.  533  ;  Poor 


V.  Woodbum,  25  Vt.  234 ;  LynA  t 
Beecher,  38  Conn.  490;  McL&ad  t. 
Bank,  42  Miss.  99  ;  Johnson  v.  Pedc, 
1  Wood.  &  Min.  C.  C.  334.  But  see 
contra,  Waggoner  v.  Cooley,  17  III.  239; 
Lee  V.  Kimball,  45  Me.  172  ;  Gibson  r. 
Moore,  7  B.  Mon.  92  ;  Titcomb  v.  Wood, 
38  Me.  561  ;  State  v.  Schulein,  45  Mo. 
521  ;  Abbott  V.  Barrg,  5  Moore  98. 

A  third  party  obtaining  goods  with 
knowledge  of  the  fraud,  is  not  protected: 
Phelps  V.  Conant,  30  Vt.  277  ;  Allisom 
V.  Matthieu,  3  Johns.  236 ;  Hyde  ▼. 
Ellery,  18  Md.  496;  Biddle  v.  Levy,  1 
Stark.  20  ;  Hill  v.  Perrott,  3  TtunL 
274 ;  I  Chit.  PI.  100 ;  and  the  borden 
of  proof  is  on  the  party  claiming  bona 
fides :  Devoe  v.  Brandt,  53  N.  Y.  462. 

A  re-purchase  from  a  bona  fide  par- 
chaser  remits  the  fraudulent  vendee  to 
his  original  position  ;  SchuU  v.  Large,  6 
Barb.  380. 

Up'jn  discovery  of  fraud,  the  vendor 
has  an  election  to  afiirm  or  rescind  the 
sale.  He  may  waive  the  tort  and  sue  in 
assumpsit :  McCuUough  v.  McCullougk, 
14  Penn.  St.  295  ;  Butts  v.  Collins,  IS 
Wend.  154;  Berly  v.  Tayor,  5  Hit 
577  :  Hinds  v.  Tweddle,  7  How.  (N. 
Y.)  278;  Ketletas  v.  Fleet,  7  Johns. 
324  ;  Gray  v.  Griffith,  10  Watts  431 ; 
Sanders  v.  Hamilton,  3  Dana  552 ;  Pat- 
terson V.  Prior,  18  Ind.  440;  Jones  v. 
Gr^99i  1"  W'  ®*  *•  Johnson  v.  Reed,  3 
Enp.  202  ;  O^Conley  v.  Natchez,  1  Sm. 
&  M.  31  ;  Foster  v.  Stewart,  3  M.  &  S. 
191  ;  GUIt.  Kyner,  5  Moore  525.  The 
weight  of  authority  seems  to  favor  the 
doctrine,  that,  if  he  adopts  this  course, 
he  must  wait  till  the  expiration  of  any 
credit  given  :  1  Chit.  1*1.  107  ;  Dellone 
V.  Hull,  47  Md.  112  ;  Ferguson  v.  Car- 
rington,  9  B.  &  C.  59.  In  Strutt  v. 
Smith,  1  C,  M.  &  R.  411,  the  court  say, 
**  It  is  clear  that  the  plaintiffs  cannot 
avail  themselves  of  the  defendant's  fraud, 
so  as  to  rescind  the  contract,  and  substi- 
tute a  new  contract  of  sale  on  different 
terms." 

Other  courts  permit  assumpsit  to  ba 
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broaght  before  the  expiration  of  the 
credit:  Mam  r.  Stowell,  3  Chand. 
(Wis.)  243;  Bogan  r.  Skee,  2  Esp. 
53J ;  De  Symons  t.  M'mchicieh^  1  Id. 
430.  So  in  Wigand  v.  Sichel^  3  Keyes 
(N.  Y.  Ct.  App.)  120,  it  is  said  that 
"It  is  not  accarate  to  say  that  the 
plaintiffs  sought  to  avoid  the  contract  of 
Miie.  It  is  the  credit  only,  that  is  soaght 
to  be  aroided."  The  doctrine  of  this 
decision  is  criticised  and  rejected  in  Kel- 
logg T.  Turpie,  93  111.  269. 

Where  the  latter  rule  prevails,  assump- 
sit would  probably  lie  in  all  cases,  though 
the  goods  had  not  been  converted  to 
money :  Roth  v.  Palmer,  27  Barb.  652  ; 
Pirfikim  V.  Wine,  1  Hill  234  ;  Chambers 
T.  larw,  2  Hilt.  591  ;  Fiquet  v.  AUison, 
12  Mich.  328;  Slockett  v.  Watkins^  2 
Gill  &  Johns.  326. 

It  is  a  general  rule,  however,  that 
goods  fraudulently  obtained,  must  have 
been  converted  to  money  before  assump- 
sit lies:  Emeroon  v.  McNamara,  41  Me. 
565 :  Smith  v.  Smith,  43  N.  H.  536 ; 
PWpjv.  Conant,  30  Vt.  277  ;  Winchell 
T.  No^ei^  23  Id.  303  ;  Gilmore  v.  Wilbur, 
12  Rck.  120  ;  Jones  r.  Hoar,  5  Id.  285  ; 
(TReerj,  Strong,  13  III.  688  ;  Morrison 
V.  Rogers,  2  Scan.  317  ;  WUlet  v.  Wil- 
Idt,  3  Watts  277  ;  Schweizer  v.  Weiber, 
e  Rich.  (S.  C.)  159  ;  Hutchinson  v. 
Phillips,  6  Eng.  270 ;  Lindon  v.  Hooper, 
Cowp.  419,  If  the  vendor  elect  to 
rescind  the  sale,  replevin  will  lie  for  the 
goods  or  trover  for  their  value  :  Brown 
V.  A'«rc«,  97  Mass.  49  ;  Kline  v.  Baker, 
99  Mass.  255 ;  Seaver  v.  Dingley,  4 
Greenl.  306;  Prentiss  r.  Buss,  16  Me. 
60 ;  Durreil  v.  Haley,  1  Paige  492  ; 
S(Mt  V.  Adams,  7  Taunt.  59. 

It  has  been  held  that  the  vendor  may 
retake  the  property  by  stratagem  :  Earl 
Bristol  V.  Wilsmore,  2  Dowl.  &  Ryl. 
755.  Or  by  the  use  of  necessary 
orce:  Hodgeden  v.  Hubbard,  18  Yt. 
504 ;  Patrick  v.  Cderick,  3  M.  &  W. 

A  carrier  who  has  been  induced  to 
Vol.  XXXIV.— 82 


part  with  chattels  by  fraudulent  repre 
sentations  may  replevy  them ;  Bigeloto 
T.  Heaton,  6  Hill  44. 

The  evidence  of  fraud  to  justify  a 
rescission  must  be  clear :  Henshaw  v. 
Bryant,  4  Scan.  387  ;  Warren  v.  Wal- 
bridge,  61  111.  173;  Martin  v.  WirU,  11 
Bradw.  (111.)  567.  And  the  right  of 
election  must  be  exercised  within  a  rea- 
sonable time  after  discovery  of  the  fraud  : « 
Bulkley  v.  Morgan,  46  Conn.  393 ; 
Emerson  v.  McNamara,  41  Me.  565  ; 
Johnson  V.  McLane,  7  Blackf.  501  ;  Stew- 
art V.  Dougherty,  3  Dana  479  ;  Hopkins 
V.  Appleby,  1  Stark.  477  ;  Ccuh  v.  Giles, 
3  Car.  &  P.  407. 

It  is  a  general  principle  that  a  vendor 
electing  to  rescind,  must  rescind  the  con- 
tract in  toto,  and  place  the  other  party  in 
statu  quo:  Gushing  v.  Wyman,  38  Me. 
589  ;  Tisdale  v.  Buckmore,  33  Id.  461  ; 
Cushman  v.  Marshall,  21  Id.  122  ;  Ayers 
V.  Hewett,  19  Id.  281  ;  Norton  v. 
Young,  3  Greenl.  30  ;  Poor  v.  Wood- 
bum,  25   Vt.  234;  Allen  v.  Edgerton, 

3  Id.    443;    Kimball    v.    Cunningham, 

4  Mass.  502  ;  Moyer  v.  Shoemaker,  5 
Barb.  322  ;  Fisher  v.  Conant,  3  E.  D. 
Smith  199  ;  Fisher  v.  Fredenhall,  21 
Barb.  82  ;  Butter  v.  Blake,  2  Har.  & 
J.  353 ;  Johnson  v.  McLane,  7  Blackf. 
501  ;  Moriarty  v.  Stofferan,  89  111. 
528;  Jennings  v.  Gage,  IS  Id.  612; 
Buchenau  v.  Homey.  12  Id.  336;  Weed 
V.  Morris,  7  Wis.  503.  And  if  this  can 
not  be  done,  his  remedy  is  by  an  action 
on  the  case  for  deceit :  Hogan  v.  Weyer, 

.5  Hill  389;  Connor  v.  Henderson,  15 
Mass.  319;  Parley  v.  Balch,  23  Pick. 
283  ;  Coolidge  v.  Brigham,  1  Met.  550  ; 
Hammond  v.  Buckmaster,  22  Vt.  375  ; 
Blackburn  v.  Smith,  2  Exch.  783 ;  Hunt 
V.  Silk,  5  East.  449  ;  Beedv,  Blandford^ 
2  You.  &  Jer.  278. 

The  tender  back  of  the  consideration 
received  must  generally  be  made  before 
trial,  but  it  is  sufficient  to  tender  a  note 
at  the  trial :  Thurston  v.  Blanehard,  22 
Pick.    18  ;  Nichols  v.   Michael,  23   N. 
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Y.  264  ;  Ryan   v.    Brant,  42   111.    78 ; 
Emerson  t.  McNamara,  41  Me.  565. 

Having  made  his  election  the  Tcndor 
is  bound  by  the  choice,  and  can  not 
afterwards  parsne  an  inconsistent  rem- 
edy :  Joslin  v.  Cowee,  .^2  N.  Y.  90  ;  Bank 
V.  Beale,  34  Id.  473 ;  Fanchon  v.  Good- 
man, 29  Barb.  315  ;  Butler  v.  Hildrdh, 
5  Met.  49  ;  BrinleyY,  Tibbits,  7  Greenl. 
70;  Junkins  y.  Simpson,  14  Me.  364; 
Dibble  v.  Sheldon,  10  Blatchf.  178  •,  Floyd 
V.  Broume,  1  Rawle  121  ;  Kitchen  v. 
Campbell,  3  Wils.  308  ;  Bennet  y,  Fran- 
cis, 4  Esp.  28 ;  Brewer  v.  Sparrow,  1 
M.  &  R.  2  ;  BulkUy  t.  Morgan,  46 
Conn.  394;  Morris  v.  Rexford,  18  N. 
Y.  552. 

If  the  fraud  is  discovered  during  the 
course  of  legal  proceedings,  to  enforce  the 
contract,  the  vendor  must  net  proceed  to 
jndgment,  or  he  will  be  held  to  have 
afBrmed  the  contract :  JJoyd  v.  Brewster, 
4  Paige  541. 

In  Dean  v.  Yates,  22  Ohio  St.  888,  a 
suit  in  attachment  was  held  not  an 
affirmance  of  the  contract :  contra.  But- 
ter V.  Hildreth,  5  Met.  49  ;  while  in 
Gray  T.  St.John,  35  111.  222,  it  was  re- 


garded sufficient  evidence  to  prove  a 
prima  fade  affirmance. 

Upon  the  distinct  question  in  the  main 
case  the  precedents  arc  few.  In  Vmriea 
T.  Earl,  2  Hill  288,  it  seems  to  have  been 
held  that  a  vendee  cannot  rescind  as  to 
part  of  goods  sold  on  account  of  frand, 
and  affirm  as  to  the  remainder. 

In  Morford  v.  Peck,  46  Conn.  884,  it 
was  admitted  as  law,  that  where  a  por- 
tion of  goods  fraudulently  obtained  have 
been  resold  to  a  third  party  having 
knowledge  of  the  fraud,  the  fact  that  the 
original  vendee  has  been  sued  in  assump- 
sit for  the  portion  not  sold  by  him,  will 
not  bar  an  action  of  replevin  for  the  por- 
tion in  possession  of  the  second  vendee; 
the  court  recognising  the  distinction  that 
a  sale  may  be  affirmed  as  part  of  goods 
sold  and  rescinded  as  to  the  remainder, 
where  the  division  of  the  property  was 
beyond  the  control  of  the  original  vendor. 
This  rule  would  seemconformableto  jus- 
tice,  if  not  to  the  more  general  rules  of 

the  precedents. 

Chas.  a.  Robbiss. 

Chicago. 
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Court  of  Appeals  of  Maryland. 
SEEMULLER  v,  FUCHS. 


An  auctioneer  has  all  the  liabilities  of  an  ordinary  agent.    He  is  not,  like  aibciiiF, 

a  public  officer. 

An  auctioneer  selling  goods  "  as  auctioneer,'*  but  without  naming  the  person  for 
whom  he  sells,  is  liable  as  if  selling  for  himself,  and  if  the  title  turns  out  defective 
may  be  sued  by  the  vendee,  independently  of  the  doctrine  of  implied  warranty  of 
title,  in  an  action  for  money  had  and  received,  on  the  ground  that  the  considcratien 

has  wholly  failed. 

An  auctioneer  sold  a  piano  at  public  auction,  **  as  auctioneer,**  but  without  nam- 
ing his  principal.  One  with  a  superior  title  to  the  piano  took  it  from  the  vend€«,  who 
thereupon  sued  the  auctioneer  to  recover  back  the  purchase-money.  HeU,  that  the 
auctioneer  was  liable. 

The  opinion  of  the  court  was  delivered  by 

Robinson,  J.— One  Weeks,  being  in  the  possession  of  a  pitno 
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under  a  contract  of  hiring,  sent  it  to  the  ware  rooms  of  the  appel- 
lants, who  are  auctioneers,  to  be  sold.  It  was  sold  by  them  at 
auction  without  disclosing  the  name  of  the  owner,  and  was  bought 
by  the  appellee.  The  piano  was  subsequently  replevied  by  the 
owner,  and  this  suit  is  brought  by  the  purchaser  against  the  auc- 
tioneers, to  recover  the  money  paid  on  account  of  the  purchase. 

Now  we  take  the  law  to  be  well  settled  that  one  selling  pro- 
perty as  an  agent,  without  disclosing  the  name  of  the  principal, 
binds  himself  personally.  In  such  cases  the  purchaser  has  the 
right  to  rely  on  the  responsibility  of  the  agent,  by  whom  the  sale  is 
made,  and  is  not  obliged  to  rely  on  the  responsibility  of  an  unknown, 
and  perhaps  irresponsible  principal.  The  same  will  apply  to  sales 
made  by  auctioneers. 

Whether  the  doctrine  of  implied  warranty  of  title  attaches  to  a 
sale  made  by  an  auctioneer,  for  the  breach  of  which  he  should  be 
liable  for  unliquidated  damages,  is  a  question  not  necessary  to  be 
decided  in  this  case.  Be  this  as  it  may,  it  is  clear,  we  think,  both  in 
reason  and  authority,  that  if  a  sale  is  made  by  an  auctioneer,  with- 
out disclosing  the  name  of  the  owner,  and  the  property  is  afterwards 
claimed  by  a  superior  title,  the  purchaser  may,  in  an  action  for 
money  had  and  received,  recover  the  purchase-money  of  the  auc- 
tioneer. There  is,  in  such  a  case,  an  entire  failure  of  considera- 
tion, and  the  sale  having  been  made  by  the  auctioneer,  the  only 
person  known  as  vendor,  it  is  just  and  right  that  he  should  be 
answerable  to  the  purchaser.  There  is  certainly  no  hardship  in 
this  rule  of  law,  because  the  auctioneer  knows  the  person  on  account 
of  whom  the  goods  are  sold,  and  has  it  in  his  power  to  protect  him- 
self against  loss.  Any  other  rule,  would  not  only  be  a  fraud  on 
purchasers,  bat  destructive  of  all  confidence  in  auction  sales.  So 
far  back  as  Hanson  v.  Roberdeariy  Peake's  N.  P.  120,  Lord  Ken- 
ton said,  that  though  where  an  auctioneer  names  his  principal,  it  is 
not  proper  that  he  should  be  liable  to  an  action,  yet  it  is  a  very 
different  case  when  the  auctioneer  sells  the  commodity  without  say- 
ing on  whose  behalf  he  sells,  and  in  such  a  case  the  purchaser  is 
entitled  to  look  to  him  personally  for  the  completion  of  the  contract. 
We  have  not  been  able  to  find  a  single  case  in  conflict  with  the  rule 
thus  laid  down.  On  the  contrary,  it  is  sustained  by  all  the  sub- 
sequent  decisions,  both  in  England  and  this  country:  Jones  v. 
LitOedale,  6  A.  &  E.  486 ;  Mills  v.  ffunt,  20  Wend.  431 ;  Frank- 
Im  v.  Lamondj  4  C.  B.  637.     And  in  all  the  text-books  the  prin- 
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ciple  is  laid  down  in  the  broadest  terms.     In  his  work  on  agency, 
Judge  Story  says :  "  Thus,  where  a  contract  is  made  with  an  auc- 
tioneer for  the  purchase  of  goods  at  public  sale,  and  no  disclosure  is 
made  of  the  principal  on  whose  behalf  the  commodity  is  sold,  the 
auctioneer  will  be  liable  to  the  purchaser  to  complete  the  contract, 
although  from  the  nature  of  public  sales,  it  is  plain  he  acts  as  agent 
only :"  Story  on  Agency,  sect.  267.     Again,  in  Addison  on  Con- 
tracts, the  author  says :  "  Every  auctioneer  who  sells  without,  at 
the  time  of  the  sale,  disclosing  the  name  of  his  principal,  contracts 
personally;"  p.  642.    In  Babington  on  Auctions,  9  Law  Lib., sect 
185,  the  rule  is  laid  down :  *'  When  an  auctioneer  does  not  disclose 
the  name  of  his  principal  at  the  time  of  the  sale,  he  is  personally 
liable  to  an  action  for  damages  for  not  completing  the  contract.'* 
The  cases  relied  on  by  the  appellant,  are  cases  in  which  the  sales 
were  made  by  administrators  or  executors  or  trustees,  or  by  sheriffs 
or  other  officials,  in  which  the  nature  and  character  of  the  sales 
and  the  objects  for  which  they  are  made,  are  well  known  to  the 
purchaser.     Besides,  one  making  a  sale  in  an  X)fficial  capacity,  can- 
not, for  reasons  of  public  policy,  be  held  personally  responsible,  for 
otherwise,  "  no  one,*'  as  Judge  Archer  says  in  Mocbee  v.  Gardner^ 
2  Har.  k  Gill  176,  "could  be  induced  to  accept  the  office."    It  can 
hardly  be  said  that  an  auctioneer  is  in  this  sense  a  public  officer. 
There  is  a  tax,  it  is  true,  upon  the  receipts  of  sales  made  by  him, 
and  he  is  appointed  and  required  to  give  bond,  but  the  tax  is  laid 
for  the  purpose  of  revenue,  and  the  appointment  and  requirement 
to  give  bond,  are  provisions  of  the  law  to  secure  the  prompt  payment 
of  the  tax  as  thus  levied.     His  business  is  essentially  a  private  one; 
he  may  sell   or  not,  as  he  pleases,  and  is  not,  in  any  respect,  under 
the  slightest  obligation  to  the  public.     For  these  reasons  the  judg- 
ment below  must  be  affirmed. 

Alvey,  C.  J.,  delivered  the  following  dissenting  opinion,  in  which 
Judge  Bryan  concurred.  — The  theory  upon  which  this  case  was 
tried  in  the  court  below  must  have  been  that  there  was  an  implied 
warranty  of  title  by  the  auctioneers  who  sold  the  piano  to  the  plaintiff 
at  public  auction.  Hence  the  court  was  asked  to  affirm,  and  did 
affirm  at  the  instance  of  the  plaintiff!,  that  if  it  should  be  foand 
upon  the  evidence  that  the  defendants  had  no  title  to  the  piano, 
and  no  lawful  or  rightful  authority  to  sell  the  same,  and  that  the 
true  owner  of  the  piano,  subsequent  to  the  sale,  replevied  the  same 
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from  the  plaintiff,  then  the  verdict  must  be  for  the  plaintiff,  though 
it  should  be  further  found  that  the  defendants,  at  the  time  of  the 
Bale,  were  auctioneers,  and  that  the  piano  was  sold  by  them  at 
public  auction.  And  on  the  part  of  the  defendants,  they  refused  to 
affirm,  that  if  it  should  be  found  from  the  evidence  that  the  piano 
had  been  brought  to  the  auction  rooms  of  the  defendants  for  sale  at 
public  auction,  and  that  they  made  an  advance  thereon,  and  adver- 
tised and  sold  the  piano  expressly  in  their  character  of  auctioneers, 
in  the  usual  course  of  making  auction  sales,  and  that  the  defendants 
acted  in  all  respects  in  good  faith,  and  the  plaintiff  knew  at  the  time 
that  they  were  acting  in  their  representative  character  of  auctioneers 
and  not  as  owners ;  and  that  upon  making  the  purchase  the  plain- 
tiff paid  the  price  of  the  piano  and  removed  the  same,  and  the  defend- 
ants settled  their  accounts  with  the  party  for  whom  they  sold  the 
piano  before  they  had  any  notice  of  any  question  in  regard  to  the 
title  to  tha  piano,  or  of  the  plaintiff's  claim  to  recover  back  the  price 
paid  therefor ;  then  the  plaintiff  was  not  entitled  to  recover  back  the 
price  thus  paid.  These  propositions  manifestly  had  reference  to 
and  were  meant  to  present  the  question,  whether  or  not  there  was 
an  implied  warranty  of  title  by  the  auctioneers ;  and  the  affirmative 
of  that  proposition  seems  to  have  been  held  by  the  court,  for  it  not 
only  granted  the  plaintiff's  prayer  but  in  the  judgment  rendered 
(the  court  acting  without  a  jury),  the  amount  recovered  is  the  full 
price  paid  for  the  piano  with  interest,  and  not  simply  the  amount 
retained  by  the  defendants  for  the  advance  made  by  them  before  the 
sale;  a  result  that  could  not  have  been  arrived  at,  upon  the  facts 
of  the  case,  except  upon  the  theory  of  an  implied  warranty  of  title. 

There  can  be  no  doubt  that  as  a  general  principle,  in  every  sale 
of  personal  chattels  there  exists  an  implied  warranty  of  title  by  the 
vendor,  unless  such  warranty  is  expressly  negatived,  or  negatived 
by  the  special  circumstances  of  the  case  :  Mockbee  v.  Gardner^  2  H. 
4  G.  176;  Rockwell  v.  Young,  60  Md.  563.  The  doctrine  of 
caveat  emptor  is  but  an  exception  to,  or  modification  of  this  general 
principle,  in  its  application  to  the  sales  of  personal  property.  And 
the  question  here  is,  whether  in  a  sale  of  a  personal  chattel  by  an 
official  licensed  auctioneer,  in  the  city  of  Baltimore,  made  in  the 
nsual  course  of  his  business,  there  is  an  implied  warranty  of  title  by 
the  auctioneer  personally,  where  the  name  of  the  principal  is  not 
given  at  the  time  of  the  sale. 

A  general  licensed  auctioneer,  appointed  by  the  state,  is  a  general 
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commercial  agent,  and  as  such,  he  is  subject  to  regulations  in  the 
performance  of  his  duties  by  the  statute  law  of  the  state.  For  the 
city  of  Baltimore,  auctioneers  not  to  exceed  twenty  in  number,  are 
authorized  to  be  appointed  by  the  governor  of  the  state,  by  and 
with  the  advice  and  consent  of  the  senate,  for  the  term  of  two  years. 
He  qualifies  by  obtaining  a  license,  for  a  fee  to  the  state,  and  by 
giving  bond,  conditioned  for  the  duties  prescribed  by  law  upon  bis 
sales,  '^  and  that  he  will  in  all  things,  well,  truly  and  faithfdlj 
behave  and  conform  himself  according  to  the  true  intent  and  mean- 
ing of  the  law."  The  duties  upon  sales  are  prescribed,  and  the 
auctioneer  is  required  to  make  quarterly  reports  of  his  sales,  and  to 
account  for  the  duties  thereon,  and  his  commissions  are  regulated 
by  law.  And  any  person  acting  as  auctioneer  without  conforming 
to  the  provisions  of  law,  is  declared  to  be  guilty  of  a  misdemeanor: 
vol.  2,  Code,  sects.  85  to  131,  as  modified  by  the  Act  of  1872, 
ch.  249. 

By  a  well  settled  principle  of  law,  an  auctioneer  has  a  special 
property  in  the  goods  intrusted  to  him  for  sale,  and  he  has  a  lien 
on  the  same,  and  the  proceeds  thereof  for  the  charges  of  sale,  bis 
commissions,  and  the  auction  duty  which  he  is  bound  to  pay.     And 
having  such  special  property  in  the  goods  intrusted  to  him  he  ma; 
sue  the  purchaser  thereof  in  his  own  name,  or  in  the  name  of  his 
principal,  at  his  election.     He  is  also  for  certain  purposes  deemed 
personally  the  vendor  to  the  purchaser  at  the  sale,  unless  the  name 
of  the  principal  be  disclosed,  and  the  latter  be  treated  as  the  party 
making  the  sale.     But  this  is  so  only  in  a  special  sense ;  for  in 
many   cases  the  auctioneer  is   deemed  the  agent  of  both  vendor 
and  vendee,  though  the  name  of  the  principal  vendor  be  not  dis- 
closed by  the  auctioneer  at  the  time  of  the  sale:    Williams  v.  Mil- 
lington^  1  H.  Bl.  81;  Story  Ag.,  sects.  27,  107,  108.    If,  however, 
the  sale  at  auction  be  made  without  disclosing  the  name  of  the 
principal   at   the  time  of  sale,  the  purchaser  is  entitled  to    look 
to  the  auctioneer  personally  for  the  delivery  of  the  goods  sold,  and 
the  completion  of  the  contract ;  and  if  default  be  committed  in  this 
respect,  the  auctioneer  is  personally   liable   to  the  purchaser  in 
damages :  2  Kent  Com.  536 ;  Hanson  v.  Roherdeau^  Peake's  Cas. 
120;    Woolfe  v.  Home,  2  Q.  B.  Div.  355.     But  it  does  not  follow 
from  this  that  he  is  to  be  held  liable  as  for  an  implied  warranty  of 
title  to  the  goods  sold. 

In  England,  until  within  a  comparatively  recent  period,  it  had 
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been  an  unsettled  question,  whether,  in  any  case  of  the  sale  of  a 
chattel  in  possession,  and  where  the  possession  passed  to  the  vendee 
by  the  contract  of  sale,  there  was  any  implied  warranty  of  title. 
Bat  since  the  case  of  Eichoh  v.  Bannister,  17  C.  B.  (N.  S.)  708, 
decided  in  1864,  it  seems  to  be  regarded  as  settled,  according  to 
Mr.  Benjamin  (Sales,  2d  English  ed.  523),  that  ''  a   sale  of  per- 
sonal chattels  implies  an  affirmation  by  the  vendor  that  the  chattel 
is  his,  and  therefore  he  warrants  the  title  unless  it  be  shown  by  the 
facts  and  circumstances  of  the  sale  that  the  vendor  did  not  intend 
to  assert  aumership,  but  only  to  transfer  such  interest  as  he  might 
have  in  the  chattel  sold.''     This  is  the  English  rule  as  between  the 
vendor,  the  owner  of  the  chattel  or  the  party  who  asserts  owner- 
ship in  himself  and  the  vendee.     But  does  the  same  rule  apply  as 
between  an  official  auctioneer,  who  sells  in  a  representative  capacity 
and  the  purchaser  of  the  chattel  at  an  auction  sale  ?     Of  course,  if 
the  auctioneer  in  fact  sells  his  own  goods,  or  if  he  affirms  the  owner- 
ship to  be  in  himself,  or  if  he  refuses  upon  request  to  disclose  the 
name  of  his  principal,  he  would  be  held  to  warrant  the  title ;  or  if 
he  make  fraudulent  representations  as  to  the  title  of  the  property 
sold  by  him,  whereby  the  purchaser  is  deceived  to  his  injury,  he 
would  be  liable  upon  failure  of  title  as  for  deceit.     But  the  reason 
of  the  rule  upon  which  the  doctrine  of  implied  warranty  of  title 
is  founded  would  seem  clearly  not  to  apply  where  the  sale  is  simply 
made  in  fact  by  the  auctioneer,  bonafidcy  in  his  representative  char- 
acter, with  no  assertion  or  affirmation  of  title  in  himself,  or  repre- 
sentation whereby  the  purchaser  is  deceived.     And  hence  with  the 
rule  established  in  England  as  I  have  stated  it,  it  is  laid  down  in  all 
the  recent  text  writers  treating  of  the  subject,  that  ^'  whenever  a 
nan  sells  goods  generally,  and  not  in  any  particular  character  or 
capacity,  such  as  auctioneer,  agent,  sheriff,  pawnbroker,  pledgee, 
&c.,  he  must  be  taken  to  sell  as  owner  ;''  but  ^^  whenever  a  man  does 
not  sell  goods  as  owner,  but  in  some  special  character  or  capacity,  and 
the  purchaser  has  notice  thereof,  he  is  bound  to  look  into  the  title  of 
his  vendor;  for  there  is  not  under  such  circumstances,  any  implied 
warranty  of  title  on  the  part  of  the  vendor.*'     2  Add.  on  Contr. 
(8th  cd.)  971,  972;  Bateman  on  Auction  Sales  193;  see  Simms 
V.  Marryaty  20  L.  J.  Q.  B.  458.     The  auctioneer  or  party  selling 
in  a  special  character,  merely  undertakes  that  he  does  not  at  the 
time  he  sells,  know  of  any  defect  in  his  authority  or  right  to  sell ; 
And  he  cannot  be  made  responsible  after  he  has  paid  over  the  pro- 
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ceeds  to  his  principal,  for  the  payment  of  the  purchase-money  to  the 
vendee,  unless  it  can  be  shown  that  he  knew  be  had  no  right  to  sell 
or  to  pay  over,  and  that  consequently,  his  conduct  was  fraudulent: 
2  Add.  on  Contr.  972 ;  Chapman  v.  Spiller,  14  Q.  B.  621.    The 
same  general  principle  is  laid  down  by  the  American  text  writers, 
as  will  be  seen  by  reference  to  1  Pars,  on  Contr.  (4th  ed.)  456, 458, 
and  notes  ;  and  to  Story  on  Sales,  sect.  867  a.    The  general  doctrine 
is  well  illustrated  by  the  case  of  the  sale  of  an  unredeemed  pledge 
by  a  pawnbroker.    The  pawnbroker  as  bailee,  like  a  general  auction- 
eer, is  placed  in  possession  of  the  goods,  and  he  has  power  of  sale 
upon  default  of  the  pawnor.    In  making  the  sale  he  only  warrants  the 
subject-matter  of  the  sale  to  be  a  pledge,  and  that  the  time  for  its 
redemption  has  expired.     He  does  not  by  implication  warrant  the 
title,  or  that  the  purchaser  will  not  be  evicted.     As  he  sells  in  a 
special  character,  he  is  understood  only  to  sell  such  interest  as  he 
may  have  in  the  subject-matter  of  the  sale;  and  if  the  purchaser 
does  not  look  into  the  matter  of  title,  and  it  subsequently  appears 
that  the  pledgor  had  no  title  to  pledge,  nor  the  pawnbroker  to  sell, 
and  the  purchaser  is  evicted,  he  cannot  recover  compensation  for  his 
loss  upon  any  principle  of  implied  warranty  of  title.     This  would 
seem  to  be  settled  upon  unquestionable  authority.     In  the  leading 
case  of  Morley  v.  Attenhorough^   3  Exch.  500,  the  defendant,  a 
pawnbroker,  had  a  harp  pledged  with  him  in  the  way  of  his  business, 
and  the  time  having  elapsed  for  its  redemption,  and  the  pledge  being 
unredeemed,  offered  it  for  sale  through  certain  auctioneers  who  sold 
it  to  the  plaintiff.    It  turned  out  that  the  harp  had^een  pledged  to 
the  defendant  by  a  person  who  had  no  title  to  it,  and  the  real  owner 
obliged  the  plaintiff  to  give  it  up,  after  it  had  been  delivered  to 
him  by  the  defendant.     And  the  question,  and  only  question  as  the 
case  was  presented  on  the  pleadings,  was  as  to  the  extent  which  the 
defendant  by  implication  warranted  against  the  eviction  of  the  plain- 
tiff.    Parks,  B.,  who  delivered  a  thoroughly  considered  judgment, 
in  the  course  of  his  opinion  said,  ^^  We  do  not  suppose  that  there 
would  be  any  doubt,  if  the  articles  were  bought  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the  shopkeeper  must  be  con- 
sidered as  warranting  that  those  who  purchase  will  have  a  good  title 
to  keep  the  goods  purchased.     In  such  a  case  the  vendor  ^  sells  as 
his  own,'  and  that  is  what  is  equivalent  to  a  warranty  of  title.     But 
in  the  case  now  under  consideration,  the  defendant  can  be  made 
responsible  only   as  on  a  sale   of  a  forfeited  pledge  eo  nomine. 
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Though  the  harp  may  not  have  been  distinctly  stated  in  the  auction- 
eer *8  catalogue  to  be  a  forfeited  pledge,  yet  the  auctioneer  had  no 
authority  from  the  defendant  to  sell  it  except  as  such.  The  defend- 
ant, therefore,  cannot  be  taken  to  have  sold  it  with  a  more  extensive 
liability  than  such  a  sale  would  have  imposed  upon  him ;  and  the 
question  is,  whether  on  such  a  sale,  accompanied  with  possession, 
there  is  any  assertion  of  an  absolute  title  to  sell,  or  only  an  asser- 
tion that  the  article  has  been  pledged  with  him  and  the  time  allowed 
for  redemption  passed."  And  the  conclusion  was,  that  it  was 
unreasonable  to  consider  the  pawnbroker,  from  the  nature  of  his 
occupation,  as  having  undertaken  anything  more  than  that  the  sub- 
ject-matter of  sale  was  a  pledge  and  irredeemable,  and  that  he  was 
not  cognisant  of  any  defect  of  title  to  it ;  and  it  was  so  held  by  the 
whole  court. 

The  distinction  thus  made  between  the  case  of  a  party  selling  as 
owner  and  affirming  the  title  to  the  chattel  to  be  in  himself,  and  the 
case  of  a  sale  made  by  a  party  in  his  representative  capacity  and 
without  any  such  affirmation  of  title,  is  founded  in  the  plainest 
reason  and  justice.  A  licensed  bonded  auctioneer  in  the  city  of 
Baltimore  is  not  only  an  agent  for  those  who  intrust  their  property 
to  him  for  sale,  but  he  is  a  public  officer.  He  is  required  to  account 
to  a  public  functionary  for  the  duties  on  his  sales  and  to  his  princi- 
pals for  the  proceeds  of  the  sales  made  by  him,  and  that  without 
delay. 

And  that  being  so,  there  is  no  principle  in  the  law  better  settled 
than  that  where  one  person  deals  with  another,  knowing  that  other 
to  be  an  agent,  though  even  of  an  undisclosed  principal ;  such  per- 
son has  no  right  to  require  the  agent  to  restore  to  him  money  which 
the  agent  has  accounted  for  and  paid  over  to  his  principal  before 
notice  of  any  adverse  claim.     When  money  so  paid  to  an  agent  has 
been  once  bona  fide  parted  with,  without  notice,  the  liability  of  the 
agent  ceases,  and  the  claim  of  the  party  paying  it  can  be  enforced 
only  against  the  principal  to  whom  the  money  has  been  paid  over : 
Holland  v.  Russell,  IB.  &  A.  424 ;  Shand  v.  Grant,  15  C.  B. 
(N.  S.)  324 ;   Edy^ards  v.  Eodding,  5  Taunt  815.     If  he  is  to  be 
held  to  warrant,  by  implication,  the  title  of  all  the  property  he  sells 
bow  is  he  to  be  indemnified  against  liability  upon  payment  over  of 
the  proceeds  of  sale  7     It  is  obvious,  his  position  would  be  one  of 
great  peril,  unless  he  were  to  proclaim  the  name  of  his  principal  in 
the  sale  of  each  and  every  article  sold  by  him,  and  to  do  that  would, 
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in  many  cases,  defeat  one  of  the  statutory  objects  of  auction  sales  at 
regular  auction  rooms,  at  which  parties  might  not,  for  obvious  and 
entirely  justifiable  reasons,  desire  their  names  to  be  proclaimed  in 
connection  with  the  property  offered  for  sale.     If  any  purchaser 
desired  the  name  of  the  real  owner,  it  would  be  the  duty  of  the 
auctioneer  to  disclose  it ;  or,  upon  his  refusal,  he  would  be  held  to 
have  assumed  the  position  and  liability  of  such  owner.     This  rule 
would  seem  to  afford  to  purchasers  all  the  protection  that  they  could 
in  reason  ask  of  the  auctioneer.     It  was  said  by  the  Court  of  Ap- 
peals, in  Mockbee  v.  Gardner^  supra,  in  speaking  of  the  exemption 
of  executors,  trustees,  &c.,  from  liability  for  implied  warranty  of 
title,  that  the  exemption  of  such  agents  from  personal  liabihty  on 
such  warranties  would  seem   to  be  indispensable.     For,  as  there 
asked,  who  would  accept  an  ofiice  of  the  kind,  if  he  were  to  become 
necessarily  the  guarantee  of  the  good  title  to  him  whom  he  repre- 
sents, in  all  the  property  committed  to  his  charge,  and  which  he 
might  be  required  to  sell  ?     In  all  cases  in  which  the  title  sold  was 
ascertained  to  be  defective  after  final  distribution  of  the  estate,  the 
trustee,  if  a  recovery  were  had  against  him,  would  have  to  look  for 
indemnity  to  creditors,  distributees,  &c.     In  most  instances,  his 
prospect  of  security  would  never  be  realized,  and  no  power  is  given 
him  to  retain  for  such  a  contingency.     And  while  that  is  so  with 
respect  to  executors,  trustees  and  others,  the  same  reasoning  applies 
to  the  case  of  an  ofBcial  auctioneer.     He,  too,  is  required  to  pay 
over  the  proceeds  of  sale,  and  if  the  title  of  the  property  were  after- 
wards found  to  be  defective,  he  might,  in  many  cases,  be  left  without 
means  of  indemnification.     Therefore,  it  would  seem  to  be  unrea- 
sonable to  hold,  that  an  official  auctioneer,  when  acting  in  bis 
representative  capacity,  and  in  the  usual  course  of  his  business, 
warrants  by  implication  the  title  to  the  property  sold  by  him,  in  the 
absence  of  other  circumstances,  to  which  I  have  referred,  by  which 
he  may  fix  liability  upon  himself  as  if  he  were  owner. 

It  is  supposed  that  the  case  of  Fisher  v.  Rieman^  12  Md.  497» 
has  some  bearing  upon  the  question  under  consideration.  But  an 
examination  of  that  case  will  show  that  it  has  no  bearing  whatever. 
That  was  a  case  where  the  defendant,  a  bill  and  note  broker,  acting 
for  an  undisclosed  principal,  sold  and  passed  by  delivery  merely, 
without  endorsement,  a  negotiable  promissory  note  to  the  plaintiff, 
making  no  express  warranty  or  representation  in  regard  to  the 
genuineness  of  the  signatures  to  the  note,  and  being  entirely  ignorant 
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of  the  fact  that  any  of  them  were  forged  ;  but  two  of  the  signatures 
thereto  proved  to  be  forged,  and  the  question  was  whether  there  was 
an  implied  warranty  by  the  broker  of  the  genuineness  of  the  signa- 
tures to  the  note ;  and  the  court  held  that  there  was  not.  That  the 
only  implied  warranty  involved  in  the  sale  was,  that  the  broker  was 
lawfully  entitled  to  dispose  of  the  note  to  the  plaintiff,  about  which 
there  was  no  contention.  The  broker  acting  in  good  faith  had  the 
right  to  dispose  of  the  paper  on  the  market  for  what  he  could  get 
for  it«  and  there  was  no  question  as  to  the  existence  of  any  para- 
mount title  to  the  paper  in  a  third  party.  That  case,  therefore, 
can  have  no  special  bearing  upon  the  question  involved  in  the  case 
before  us. 

Here  there  can  be  no  pretence  whatever,  that  the  plaintiff  was 
not  aware  of  the  fact  that  the  defendants  were  acting  in  their  repre- 
sentative character  as  auctioneers  in  the  sale  of  the  piano.  He  states 
himself  that  he  had  examined  the  piano  at  the  warehouse  of  the 
defendants  before  it  was  offered  for  sale,  and  that  he  had  been 
informed  by  one  of  the  defendants  that  they  had  made  an  advance 
upon  it  of  $100,  in  anticipation  of  the  sale ;  and  with  that  informa- 
tion he  became  the  purchaser  at  public  auction.  It  is  made  clear 
from  the  evidence  that  the  legal  title  to  the  piano  was  in  F.  G. 
Smith,  and  that  it  had  been  hired  to  one  Weeks,  from  whence  it  got 
into  the  possession  of  Davis,  wdo  placed  it  with  the  defendants  for 
Bale.  There  is  no  evidence,  however,  to  show  that  the  defendants 
were  aware,  or  had  any  reasonable  ground  to  suspect,  that  the  title 
of  Davis,  or  that  of  the  party  for  whom  he  acted,  was  not  good. 
And  upon  these  facts  I  am  clearly  of  opinion  that  there  was  no 
implied  warranty  of  title  by  the  defendants. 

The  auction  sale,  however,  failing  to  pass  title  to  the  plaintiff, 
and  the  property  having  been  taken  from  him  by  the  owner,  there 
was  a  failure  of  consideration  for  the  money  paid  to  the  defendants 
on  the  purchase.  And  as  it  appears  that  the  larger  part  of  the  money 
80  paid  is  still  retained  by  the  defendants,  for  the  advance  made  on 
the  piano,  and  for  expenses  and  commissions,  that  much  of  the  price 
is,  in  contemplation  of  law,  money  had  and  received  for  the  use  of 
plaintiff,  and  he  may,  under  the  declaration  of  this  case,  recover  it 
of  the  defendants.  The  latter  cannot,  either  by  law  or  equity,  apply 
the  money  received  of  the  plaintiff,  on  a  consideration  which  has 
wholly  failed,  to  the  payment  of  a  debt  due  from  a  party  who  had 
no  title  to  the  property. 
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The  right  of  the  plaintiff,  then,  to  recover  of  the  defendants,  is 
fully  recognised  by  the  Court  of  Appeals,  in  the  case  before  referred 
to,  of  Mockbee  v.  Oardiier^  2  H.  &  J.  177,  178.  See  also,  Frank- 
lin V.  Armfield,  7  G.  &  J.  407. 

From  what  I  have  said,  it  follows,  that  the  instruction  granted  at 
the  instance  of  the  plaintiff,  based  as  it  is  on  the  theory  of  an  im- 
plied warranty  of  title  by  the  defendants  personally,  was  erroneous; 
but  that  there  was  no  error  in  refusing  the  prayers  offered  by  the 
defendants.  In  my  opinion,  therefore,  the  judgment  of  the  court 
below  should  be  reversed,  and  a  new  trial  awarded ;  and  in  this 
opinion,  Judge  Bryan  authorizes  me  to  say  he  concurs. 


Supreme  Court  of  Wisconsin, 
EDGERTON  v.  MICHELS. 

The  general  rule  in  this  country  is,  that  where  there  is  a  sale  of  chattels  in  the 
vendor's  possession  at  the  time,  at  a  fair  price,  there  is  always  an  implied  warranty 
of  title,  unless  the  facts  and  circumstances  are  such  as  to  warrant  a  different  conclu- 
sion. 

One  intrusted  with  the  possession,  management,  control  and  disposal  of  goods  to 
be  sold,  is  an  agent  and  not  a  broker,  and  is  liable  upon  an  implied  warranty  of 
title. 

Appeal  from  Circuit  Court,  Milwaukee  County. 

This  was  an  action  to  recover  the  price  of  goods  sold  by  plaintiff 
to  defendant.  The  defence  was  that  the  goods  had  been  stolen  and 
were  afterwards  reclaimed  from  defendants  by  the  true  owner.  The 
court  below  directed  a  verdict  for  plaintiff.  The  facts  sufficiently 
appear  in  the  opinion. 

Jenkins,  Winkler^  Fish  ^  Smith,  for  respondents. 
Markham  ^  Noyes,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Cassoday,  J. — Upon  the  facts  stated  was  the  court  justified  in 
directing  a  verdict  against  the  defendants  on  their  counter-claim, 
and  in  favor  of  the  plaintiffs  for  the  full  amount  of  their  claim  ? 
The  cattle  had  been  stolen  by  Eddy,  alias  Sherman,  prior  to  the 
sale  to  the  defendants,  and  that  fact  was  unknown  to  both  parties 
until  after  the  plaintiffs  had  paid  Eddy,  and  the  defendants  had  paid 
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the  plaintiffs,  aud  the  cattle  had  been  shipped  to  Chicago,  where 
they  were  reclaimed  by  the  true  owner.  The  plaintiffs  contend 
that  they  were  middle-men,  brokers  or  agents  for  Eddy,  who  was 
present,  to  the  knowledge  of  the  defendants,  during  the  negotia- 
tions, and  assented  to  the  price  agreed  upon ;  and  hence  that  they 
are  not  liable  upon  an  implied  warranty  of  title.  The  defendants 
insist  that  the  plaintiffs  took  the  cattle  from  Eddy  into  their  own 
possession,  negotiated  the  sale  to  them  in  their  own  name,  procured 
the  weighing  and  yarding  of  the  cattle,  and  the  weighmaster's 
ticket  for  the  same,  advanced  to  Eddy  the  full  price  the  defendants 
agreed  to  give,  less  the  yardage  and  their  commissions,  when  Eddy 
disappeared,  and  then  that  the  plaintiffs  retained  the  cattle  until 
two  days  afterwards,  when  they  delivered  the  ticket  to  the  defend- 
ants and  received  from  them  the  full  contract  price ;  and  that  these 
things,  taken  together,  made  the  plaintiffs  factors  or  commission- 
men  for  the  sale  of  the  cattle.  We  think  the  evidence  was  sufficient 
to  have 'justified  the  jury  in  finding  the  facts  as  claimed  by  the  de- 
fendants. Upon  such  facts  were  the  plaintiffs  in  the  transaction 
factors,  commission-men,  or  mere  middle-men — brokers — agents? 
An  agent  employed  to  sell  personal  property  intrusted  to  his  posses- 
sion by  or  for  his  principal,  for  a  compensation  commonly  called 
''  factorage  "  or  *'  commission,"  is  a  factor.  As  such  he  may  sell 
on  credit,  unless  contrary  to  instructions  or  custom.  He  may  sell 
for  his  principal  in  his  own  name,  and  then  sue  in  his  own  name  for 
the  price.  He  is  intrusted  with  the  possession,  management,  con- 
trol and  disposal  of  the  goods  to  be  sold,  and  has  a  special  property 
in  tbem,  and  a  lien  upon  them.  He  may  retain  possession  until 
his  advances,  expenses  and  commissions  are  paid  :  1  Story  Ag., 
§§  33,  34  a,  110-113 ;  Price  v.  Wucomin  M,  ^  F.  Ins.  Co.,  43 
Wis.  276,  277 ;  McQraft  v.  Rugee,  60  Id.  409 ;  58  Amer.  Dec. 
159-171. 

On  the  other  hand  a  broker  is  an  agent,  employed  to  make  bar- 
gains and  contracts  between  other  persons  in  matters  of  trade,  com- 
merce or  navigation,  for  a  compensation  commonly  called  **  broker- 
age." He  is  not  authorized  to  buy  or  to  sell  property  in  his  own 
name,  bat  only  in  the  name  of  his  principal.  He  is  not  intrusted 
with  the  custody  or  possession  of  the  property  bought  or  sold,  and 
consequently  has  no  special  property  or  lien  upon  it.  He  is  strictly, 
therefore,  a  middle-man,  or  intermediate  negotiator  between  the 
parties.    Ordinarily  he  has  no  authority  merely  by  virtue  of  his 
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agency  to  receive  payment  for  property  sold  by  him :  Story  Ag., 
§§  28,  34, 109 ;  Price  v.  Wisconsin  M,  ^  F.  Ins,  Co.,  supra.    We 
are  clearly  of  the  opinion  that  the  evidence  given  upon  the  trial 
would  have  justified  the  jury  in  finding  that  in  the  transaction  in 
question  the  plaintiffs  acted  as  factors,  and  not  merely  as  brokers  or 
middle-men.     Treating  them  as  factors,  as  we  must  on  this  appeal, 
they  must  be  held   to   all   the  responsibilities  of  factors  selling 
property  in  their  own  name  for  a  disclosed  principal.    The  fact  that 
the  plaintiffs  fully  paid  Eddy  for  the  cattle  some  considerable  time 
prior  to   delivering    the  weighmaster*s  ticket  to  the  defendants, 
and  receiving  from  them  pay  for  the  cattle,  makes  the  case  partake 
very  much  of  a  purchase  by  the  plaintiffs,  and  then  a  resale  by  them 
to  the  defendants.     It  is  well  settled  in  this  country,  that  the  sale 
of  chattels  acquired  from  any  one  who  had  stolen  them,  passes  no 
title  even  to  an  honest  purchaser,  and  the  true  owner  may  maintain 
an  action  for  the  property  without  any  previous  demand :  Dame  v. 
Baldwin,  8  Mass.  518 :  Heckle  v.  Lurvey,  101  Id.  345 ;  Hoffman 
V.  Carow,  22  Wend.  285.  The  same  is  true  of  chattels  sold  by  one 
who  is  not  the  owner  and  has  no  authority  to  sell :  Coombs  v.  Gor- 
den,  59  Me.  Ill ;  Bryant  v.  Whitcher,  52  N.  11.  158  ;  Gilmore  v. 
Newton,  9  Allen  171 ;  Quinn  v.  Davis,  78  Penn.  St.  15  ;  Ventre^i 
V.  Smith,  10  Pet.  161 ;  Black  v.  Jones,  64  N.  C.  318  ;  Fawcett  v. 
Osbom,  32  111.  411 ;   Wheelwright  v.  Depeyster,  1  Johns.  471. 

The  question  whether  an  implied  warranty  of  title  attached  to 
the  sale  from  the  plaintiffs  to  the  defendants,  does  not  seem  to  be 
definitively  and  conclusively  settled  as  a  matter  of  law.  Undoubt- 
edly, the  civil  law  annexed  such  a  warranty  on  the  part  of  the  ven- 
dor to  every  sale  of  a  chattel.  The  earlier  English  cases  indicated 
a  contrary  doctrine :  Morley  v.  Attenborough,  3  Exch.  500.  The 
later  English  cases  indicate  that  such  a  warranty  may  be  inferred 
from  the  mere  fact  of  sale  under  certain  circumstances.  Thus  in 
Eichholz  V.  Bannister,  17  C.  B.  N.  S.  708,  it  was  held: 
"In  the  case  of  goods  sold  in  an  open  shop  or  warehouse,  there 
is  an  implied  warranty  on  the  part  of  the  seller,  that  he  is  the 
owner  of  the  goods ;  and  if  it  turns  out  otherwise,  as  where  the 
goods  are  claimed  by  the  true  owner  from  whom  they  have  been 
stolen,  the  buyer  may  recover  back  the  price  as  money  paid  upon  a 
consideration  which  has^failed.**  The  general  rule  in  this  country 
undoubtedly  is,  that  where  there  is  a  sale  of  chattels  in  the  vendor's 
possession  at  the  time,  at  a  fair  price,  there  is  always  an  implied 
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warranty  of  title,  unless  the  facts  and  circumstances  are  such  as  to 
warrant  a  different  conclusion.  For  discussions  of  the  question  and 
authorities  hearing  upon  it,  see  Lane  v.  Romery  2  Pin.  404 ;  Cob- 
Ugan  v.  ITawkinSy  22  Wis.  74  ;  Shattuck  v.  Green,  104  Mass.  42 ; 
PaUe  V.  Pelton,  48  Vt.  182 ;  Peoples'  Bank  v.  Kurtz,  99  Penn. 
St  344 ;  2  Schouler's  Per.  Prop.,  sects.  375-379 ;  2  Benj.  Sales, 
sects.  948-964 ;  Scott  v.  Six,  62  Am.  Dec.  458  and  notes,  460- 
468 ;  Fatoeett  v.  Oshom,  supra  ;  Burt  v.  Dewey,  40  N.  Y.  283 ; 
Defreeze  v.  Trumper,  1  Johns.  274 ;  22  Am.  L.  Reg.  85. 

The  case  was  not  submitted  to  the  jury  at  all,  and,  of  course,  was 
not  determined  upon  the  theory  indicated.  There  certainly  is  no 
conclusive  presumption  of  law  in  a  case  like  tly»,  but  rather  a  mixed 
question  of  law  and  fact.  As  the  case  now  stands,  we  refrain  from 
auy  further  discussion.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 


There  are  two  main  points  inyolved  in 
these  decisions,  as  foUows  :  First,  In  a 
sale  of  chattels,  admitting  that  there  is  no 
warranty  of  title,  can  the  purchase- 
money  be  recoTered,  if  the  title  tnms  ont 
to  be  bad,  on  a  coant  for  money  had  and 
rtfeired  as  for  a  consideration  which  has 
wholly  failed  T  Second,  Is  there  any 
implied  warranty  of  title  where  the  Ten- 
dor  sells,  not  as  owner  but  in  some  par- 
ticohu-  repreitentatiye  capacity  ? 

L  Cavna  Emptor  as  to  Tit.e. — The 
role  of  eaveat  emptor  applies  where  there 
is  DO  warranty  of  title,  just  as  it  does 
when  there  is  no  warranty  of  quality, 
and  the  purchaser  has  no  remedy.  See 
Oo.  Jac.  197,  per  Tavfield,  C.  B.  ; 
NoT^s  Maxims,  c.  2  ;  Co.  Lit.  102  a  ;  2 
Kent  Com.  478  ;  Afedina  y.  Stoughton, 
1  Salk.  219  ;  Morley  y.  Attenhorough,  3 
Ezch.  500,  510 ;  Eickholz  y.  Bannister,  17 
r.  B.  N.  S.  708,  722 ;  Scranton  y. 
Oark,  39  N.  Y.  220,  223 ;  Huntingdon 
t.Bail,  36  Me.  501,  503.  In  Noy's 
Msxims,  c.  42,  it  is  said,  ''  If  I  take  the 
borte  of  another  man  and  sell  him,  and  the 
owner  take  him  oyer  again,  I  may  haye 
in  action  of  debt  for  the  money  ;  for  the 
oaifsin  was  perfect  bj  the  deliyery  of 
the  horse,  and  caveat  emptor;**  and  in 


Coke  Lit.  1 02  a,  Coke  says,  ''  note  that 
by  the  civil  law  every  man  is  bound  to 
warrant  the  thing  he  selleth  or  conveyeth, 
albeit,  there  be  no  express  warranty  ;  but 
the  common  law  bindeth  him  not  unless 
there  be  a  warranty ;  either  in  deed  or 
in  law,  for  caveat  emptor.**  In  Morhy  y. 
Atfetiboroughf  3  £xch.  500,  5 1 0,  it  is  said 
"There  is  by  the  law  of  England  no 
warranty  of  title  in  the  actual  contract 
of  sale,  any  more  than  there  is  of  quality. 
The  rule  of  caveat  emptor  applies  to  both." 
In  Eichhdz  y.  Bannister,  1 7  C.  B.  N.  S. , 
708,  721,  it  is  said  that  where  there  is  no 
warranty,  *'  caveat  emptor ^  you  have  no 
remedy,  though  it  turn  out  that  I  have 
no  title.** 

This  means  that  if  I  buy  an  article  the 
title  of  which  is  not  warranted,  and  the 
title  proves  bad,  I  have  no  remedy,  I 
cannot  recover  the  price  paid  for  money 
had  and  received  for  my  use,  on  the 
ground  that  the  consideration  has  wholly 
failed  ;  I  have  bought  at  my  risk  ;  I  have 
gotten  what  I  bargained  for,  and  if  it  is 
taken  from  mc  I  must  bear  the  loss. 
Morley  v.  Attenhorough  and  Eickholz  y. 
Bannister^  cited  above,  were  both  cases 
where  suit  was  brought  on  the  common 
counts.     Indeed  it  was  only  because  there 
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was  no  remedy  without  a  warranty,  that 
the  doctrine  of  implied  warranty  of  title 
grew  np  and  was  gradually  extended  till 
now  the  cases  where  the  doctrine  does 
not  apply  are  the  exceptions. 

II.  Implied  [Varranty  of  Title. — Rule. 
A  warranty  of  title  is  implied  when  a 
man  sells  goods  which  are  in  his  posses- 
sion as  owner,  but  not  if  the  goods  are 
out  of  the  vendor's  possession  or  in  his 
possession  in  some  particular  capacity. 

1.  A  warranty  of  title  is  implied  in  all 
sales  of  chattels  by  the  vendor  in  posses- 
sion of  (hem  ;  if  nothing  further  appears, 
it  is  presumed  that  he  holds  them  as 
owner  and  covenants  and  warrants  that 
he  is  owner,  T.  e.,  that  he  warrants  the 
title  to  them  :  Bcnj.  Sales,  sect.  627,  &c.  ; 
Shaituck  v.  Green,  104  Mass.  42,  45 ; 
Byrnside  v.  BurdettCy  15  W.  Va.  702  ; 
see  Gay  lor  v.  Copes,  16  Fed.  Rep.  49  ; 
Cozzins  y.  Whitaker,  3  Stew.  &  For. 
322  ;  Iiick'8  r,  Dillahunty,  8  Port.  134  ; 
Williamson  v.  Sainmona,  34  Ala.  691  ; 
Gross  V.  Kierski,  41  Cal.  Ill;  Lines  v. 
Smith,  4  Ha.  47  ;  Morris  v.  Thompson, 
85  111.  16;  Marshall  v.  Duke,  51  Ind. 
62  ;  Hackleman  v.  Harrison,  50  Id.  156  ; 
Ptiyne  v.  Rodden^  4  Bibb.  304  ;  Scott  v. 
Sco«,  2  A.  K.  Marsh.  217  ;  Chancellor 
V.  Wigrjins,  4  B.  Mon.  201  ;  Hunting- 
don  V.  Hall,  36  Me.  501  ;  Hale  v.  Smith, 
6  Greenl.  420  ;  Eldridge  v.  Wadleigh^  8 
Fairf.  372;  Butler  v.  Tufis,  13  Me. 
302  ;  Ricey.  Forsyth,  41  Md.  389  ;  Mock- 
bee  T.  Gardner,  2  Har.  &  Gill  176; 
Whitney  v.  Heywood,  6  Cush.  82,  86  ; 
Bennett  v.  Bartlett,  6  Id.  225  ;  Coolidge 
V.  Brigham,  1  Met.  551  ;  Dorr  v.  Fisher, 
1  Cush.  273  ;  Emerson  v.  Brigham,  10 
Mass.  202  ;  Hunt  v.  Sackett,  31  Mich. 
18  ;  Storm  v.  Smith,  43  Miss.  497  ;  Dry- 
den  V.  Kellogg,  2  Mo.  A  pp.  87  ;  Sar- 
gent y.  Currier,  49  N.  H.  310;  Bechet 
V.  Smithers,  50  N.  Y.  Super.  Ct.  381  f 
Vibbard  v.  Johnson,  19  Johns,  78  ;  Case 
V.  Hall,  24  Wend.  102  ;  Burt  v.  Dewey, 
40  N.  Y.  283;  McCoy  y.  Artcher,  3 
Barb.  323 ;  Heermance  v.  Vemoy,  6 
Johns.  5  ;  Sweet  v.  Colgate,  20  Id.  196  ; 


Rew  V.  Barber,  3  Cowen  272  ;  McKmgkt 
V.  Devlin,  52  N.  Y.  399,  401  ;  Hoe  t. 
Sanborn,  21  Id.  552,  556  ;  CoUodc  t. 
Goode,  3  McCord513;  Darst  r.  Brock- 
way,  11  Ohio  462;  Whitaker  y.  East- 
wick,  75  Penn.  St.  229  ;  Gookiny.  Gra- 
ham, 5  Humph.  484  ;  Roper  v.  Roydett, 
7  Lea  320  ;  BUee  v.  Pdton,  48  Vt.  182. 

2.  But  there  is  no  such  implied  war- 
ranty if  the  chattels  are  not  in  the  posses- 
sion of  the  vendor  at  the  time  of  the  sale  : 
Huntingdon  v.  Hall,  36  Me.  501,  503; 
Bymtride  v.  Burdette,  15  W.  Va.  70^; 
see  Pratt  v.  Phi/brook,  33  Me.  23; 
Emerson  v.  Brigham,  1 0  Mass.  202 ; 
Long  T.  Hickingbottom,  28  Miss.  772 ; 
Stranton  v.  Clark,  39  N.  Y.  220 ;  McCoy 
Artcher,  3  Barb.  323 ;  Dresser  v.  Ains- 
worth,  9  Id.  619  ;  Edick  v.  Crim,  10  Id. 
445  ;  Andres  r.  Lee,  1  Dev.  &  Bat.  £q. 
318  ;  cases  cited  above. 

3.  And  one  who  sells  a  chattel  in  a 
particular  capacity  does  not  implicitly 
warrant  the  title  thereto.  A  warranty 
is  implied  only  **  if  the  vendor  sells  them 
as  his  own  :"  2  Bl.  Com.  451.  Not  if 
he  sells  **  as  ajrent  for  another  :'*  2  Kent 
Com.  478  ;  Hopkins  v.  GrinneU,  28 
Barb.  533,  537,  as  Story  puts  it,  '*  So, 
also,  the  character  in  which  the  vendor 
sells  may  perhaps,  prevent  this  implica- 
tion of  warranty — as  if  he  be  a  pawn- 
broker, or  officer  of  the  law,  or  occupy 
any  known  position  in  which  he  does  not 
pretend  to  be  an  owner  or  to  assume 
personal  responsibilities  :"  Story  Sales, 
2  367  a,  or  to  quote  Addison  :  **  When- 
ever a  man  does  not  sell  as  owner,  but 
in  some  special  character  or  capacity, 
and  the  purchaser  has  notice  thereof,  lie 
is  bound  to  look  into  the  title  of  his  ven- 
dor ;  for  there  is  not,  under  such  circum- 
stances, any  implied  warranty  of  title 
on  the  part  of  the  vendor  :*'  2  Add 
Cont.  972  (Abb.  ed.503).  To  the  same 
effect,  Bateman  :  **  By  a  sale  of  goods 
there  is  in  general,  an  implied  warranty 
of  title,  and  the  vendor  cannot  recover 
the  price  from  the  purchaser  if  the  latter 
has  been  obliged   to  deliver  them  to  a 


EDOEHTON  v.  MICHELS. 


265 


durd  partj  on  account  of  the  yendor's 
want  of  title,  unless  it  appear  from  the 
drcamstaaoes  of  the  sale  that  the  rendor 
did  DOt  intend  to  assert  ownership  ;  as 
where  he  sold  in  a  particular  capacity, 
for  instance,  as  auctioneer,  sheriff,  pawn- 
broker, Ac."  Auctions  198.  To  the 
lame  effect  see  1  Pars.  Cont.  573 ;  1 
Leake  Cont.  109,  402;  1  Whart.  Cont. 
i  S30 ;  S  Schonler's  Pers.  Prop.  383 
(BaUee). 

Thus,  there  is  no  implied  warranty  of 
title  io  the  case  of  a  sale  by  one  avow- 
edly as  Administrator  or  Executor: 
Moekbee  r.  Gardner,  2  Har.  &  G.  176, 
177 ;  Ricks  T.  DUlohaUy,  8  Port.  (Ala.) 
1S4,  137;  Bingham  t.  Mcucey,  15  111. 
295,  S96 ;  Sheppard  r,  Earies,  20  N.  Y. 
Snpr.  651,  653;  Prencott  y.  Holtnes,  7 
Bicb.  Eq.  9,  14 ;  Thompson  y.  Mvmger, 
15  Tex.  523, 527 — ^Trustee :  Mockbee  y. 
Gardner,  mpra;  Worthy  y.  Johnson,  8 
Ga.  236,  241  ;  Storm  v.  Smith,  43  Miss. 
497, 501 — Mortgagee :  Harris  y.  Lynn, 
25  Kan.  281,  285;  Shepherd  y.  Earles, 
nipra— Bailee  (pawnbroker)  :  Morley 
T.  Attenborongh,  3  Exch.  500  ;  Sims  v. 
Morryat,  17  Q.  B.  280,  289--Judicial 
Officer :  Brown  y.  Wallace,  2  Bland  585, 
589;  Worthy  y.  Johnson,  supra — Tax 
Collector:  Hamilton  y.  Valiant,  30  Md. 
139, 140 ;  Freeman  y.  Caldwell,  10  Watts 

9,  10  — United  States  Marshal:  Tha 
Monte  AUegre,  9  Wheat.  616,  645— 
Sheriff:  Morgan  y.  Fenther,  I  Blackf. 

10,  11 ;  StaU  y.  Prime,  54  Ind.  450, 
459 ;  Rogers  v.  Smith,  2  Cart.  (Ind.) 
526,  527 ;  Neal  r.  GUlaspy,  56  Ind. 
451,  453;  Bnmner  y.  Brennan,  49  Id. 
96,  100;  Harrison  x.  Shanks,  13  Bush 
620,  621 :  Hensley  t.  Baker,  10  Mo.  157, 
158;  Bashore  y.  Whisler,  3  Watts  490, 
498;  yafcs  t.  Bond,  2  McCord  382, 
383 ;  Stone  y.  Ftutter,  5  Munf.  287, 291 
—Constable:  Bartholomew  v.  Warner, 
32  Conn.  92,  102 — Master  (of  yessel)  : 
l\ige  y.  Comaskee,  L.  R.,  1  P.  C.  App. 
127,  144 — Agent:  Irwin  y.  Thompson, 
27  Kan.  643,  648,  649 ;  Hopkins  y. 
GrimuU,  28  Barb.  533,  537— Broker : 
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fhher  y.  Beiman,  12  Md.  497  (1858)  ; 
Beater  y.  Duren,  29  Me.  434 — Auction- 
eer ;  Bateman  (Auctions)  193 ;  Biddle 
(Warranties)  {  261  ;  Schell  y.  Stephens, 
50  Mo.  375,  379  ;  The  Monte  AUegre, 
9  Wheat.  616. 

4.  The  proposition  "that  one  who 
acts  in  a  particular  capacity  does  not  im- 
pliedly warrant  the  title  to  chattels  he 
sells,"  does  not  conflict  with  the  rule^ 
**  that  one  who  acts  in  his  own  name 
binds  himself  personally."  An  illustra- 
tion will  clearly  show  this.  Thus,  noth- 
ing is  better  settled  than  that  a  trustee  or 
administrator  who  makes  a  contract  is 
personally  bound,  though  he  describe 
himself  as  ''trustee*'  or  *' admini8tra- 
tor  :"  QUI  y.  Carmine,  55  Md.  339,  342. 
And  yet  it  is  equally  well  settled  that  one 
who  sells  '*  as  trustee,"  does  not  impli- 
edly warrant  the  title  :  Mockbee  v.  Gard- 
ner, supra ;  and  other  cases,  supra.  The 
reason  for  this  is  plain.  The  party  who 
makes  the  contract  is  personally  bound 
only  on  its  essential  obligations  ;  and,  to 
quote  Benjamin,  "a  warranty  in  a  sale 
of  goods  is  not  one  of  essential  elements 
of  the  contract,  for  a  sale  is  none  the  less 
complete  and  perfect  in  the  absence  of  a 
warranty ;  but  it  is  a  collateral  under- 
taking, forming  part  of  the  contract  by 
the  agreement  of  the  parties,  express  or 
implied  :"  Benj.  Sales,  2d  ed.,  {  610. 
See  Osbom  y.  Gante^  60  N.  Y.  540  ;  and 
citations,  ante,  I. 

Any  one  who,  at  a  sale,  states  '*  I  do 
not  pretend  to  own  these  goods— the  title 
is  not  in  me,"  sells  without  warranty, 
yet  he  is  personally  bound  by  the  sale. 
And  so  one  who  says,  '*  I  sell  as  trustee" 
or  "  as  agent,"  maybe  personally  bound 
by  the  sale,  although  by  disclaiming 
ownership  he  preyents  a  warranty  of 
title  from  arising.  Therefore,  authorities 
like  Franklin  r.  Lamond,  4  C.  B.  637, 
and  MiUsr.  Hunt,  20  Wend.  431, 17  Id. 
333,  which  decide  that  an  auctioneer  is 
personally  liable  for  the  performance  of 
the  contract  of  sale,  haye  no  bearing, 
whatever,  on  this  point. 
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Cochrane  v.  RymUl,  40  L.  T.  (N.  S.) 
744,  and  Hoffman  ▼.  CareWy  20  Wend. 
21,  are  cases  in  which  it  is  held  that  an 
sactioneer  sellinj;  as  snch,  is  liable  in 
troYer  if  he  has  no  right  to  sell.  The 
same  rale  would  apply  to  a  trnstee  or 
any  one  else.  In  Willianu  v.  MiUingtony 
1  H.  Black.  81,  it  is  held  that  an  anc- 
tioneer  may  sue  for  the  price  of  goods 
sold  by  him  for  an  avowed  principal.    In 


Hanaon  r.  Robardeau,  Peake*s  N.  S.  C. 
121  ;  Franklin  ▼.  Lamondf  supra;  J<ma 
Y.  LittledaU,  6  Ad.  &  £1.  486 ;  MiiU  t. 
Hunt^  tupraf  it  is  held  that  an  tw- 
tioneer  who  sells  goods  is  bound  to 
deliver  them.  In  none  of  these  cases  is 
the  question  of  an  implied  warrantj  of 
title  in  any  way  involved. 

Dayio  Stiwabt. 
Baltimore. 


Supreme  Court  of  Indiana. 
HADLOCK  r.  GRAY. 

A  conveyance  to  husband  and  wife,  without  words  of  limitation,  renders  them 
tenants  by  entireties. 

'  Such  an  estate  may  be  limited  to  a  life  estate,  and  words  clearly  expre^ng  an 
intention  to  create  an  estate  for  their  joint  lives,  and  providing  that  after  the  tenni 
nation  of  such  life-estate,  the  land  shall  be  divided  among  the  heirs  of  the  husband 
and  the  heirs  of  the  wife,  creates  a  life  estate  in  the  husband  and  wife. 

Land  was  conveyed  to  husband  and  wife,  and  it  was  provided  in  the  deed  that 
after  the  decease  of  the  husband  and  wife,  the  land  should  be  equally  divided  between 
the  heirs  of  the  husband  and  the  heirs  of  the  wife  ;  and  if  the  husband  died  before 
the  wife,  she  should  hold  the  property  until  her  death  ;  or  if  the  wife  died  first,  he 
should  hold  the  land  until  his  death,  and  at  the  death  of  both  of  them,  it  should  be 
divided  as  previously  stated  :  Heldf  that  the  husband  and  wife  were  not  tenants  bj 
entireties  ;  that  the  first  taker  did  not  take  the  estate  in  fee  under  the  rule  in  Shel- 
ley's Case  ;  but  the  word  '*  heirs ''  as  used  in  the  deed,  meant  heir  apparent,  and 
did  not  designate  those  persons  who  were  to  take  in  indefinite  succession. 

Appeal  from  Fulton  Circuit  Court. 
E8»ick  and  Montgomery^  for  appellants. 
S.  Keith  and  J.  S.  Slick^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Elliott,  J. — The  appellee  alleges  in  his  complaint  that  he  is 
the  owner  of  the  real  estate  therein  described,  and  that  his  title  rests 
upon  a  deed  executed  to  him  in  January  1878,  by  Isaac  Cannon, 
who  has  since  died;  that  Isaac  Cannon's  title  was  founded  upon  a 
deed  executed  to  him  and  his  wife,  Mary  Cannon,  by  Charles  Jack- 
son and  wife,  on  the  twentieth  day  of  April  1876 ;  that  this  deed, 
omitting  the  formal  parts,  reads  thus:  ^'  This  indenture  witnesseth 
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that  Charles  Jackson  and  Catharine  Jackson  his  wife,  of  Fulton 
coanty,  in  the  state  of  Indiana,  convey  and  warrant  to  Isaac  Can- 
non and  Mary  Gannon,  for  the  sum  of  $1200,  the  following  real 
estate  in  Fulton  county,  Indiana,  to  wit:  lot  number  one  hundred 
and  eighty-two,  as  designated  on  the  plot  of  Shryock's  and  Bozarth's 
addition  to  the  town  of  Rochester,  with  all  the  appurtenances  there- 
unto belonging — the  said  Isaac  Cannon  to  pay  all  taxes  thereon 
from  the  day  of  sale.  After  the  decease  of  said  Isaac  and  Mary 
Cannon,  the  said  property  to  be  equally  divided  between  the  heirs 
of  said  Isaac  Cannon  and  the  heirs  of  Mary  Cannon.  If  said  Isaac 
Cannon  shall  die  before  his  wife,  she  is  to  hold  the  ss^d  property 
until  her  death ;  and  provided  Mary  Cannon  shall  die  first,  then 
Isaac  Cannon  is  to  hold  said  property  until  his  death,  and  at  the 
death  of  both  it  is  to  be  divided  as  above  stated." 

It  is  also  alloged  that  both  Isaac  and  Mary  Cannon  are  dead ; 
that  the  deed  of  the  former  was  made  after  the  death  of  his  wife ; 
that  the  appellants  are  the  children  and  grandchildren  of  Isaac  and 
Mary  Cannon;  that  they  claim  title  to  the  real  estate;  that  they 
have  in  fact  no  title,  and  that  the  appellee  is  entitled  to  a  decree 
quieting  his  title.  The  prayer  is,  that  the  appellee's  title  be  quieted 
and  that  the  appellants  be  decreed  to  have  no  interest  in  the  real 
estate. 

The  controlling  question  in  the  case  turns  upon  the  effect  to  be 
given  the  deed  executed  to  Isaac  and  Mary  Cannon.  If  that  deed 
vested  a  fee  in  them  as  tenants  in  entirety,  then  the  judgment  below 
was  right,  if  it  vested  in  them  a  life-estate  for  the  lives  of  both,  then 
the  judgment  is  wrong.  Our  opinion  is  that  the  deed  vested  in  them 
a  life-estate  and  nothing  more.  It  is  true,  that  where  real  property 
is  conveyed  to  husband  and  wife  jointly,  and  there  are  no  limiting 
words  in  the  deed,  they  will  take  the  estate  as  tenants  in  entirety : 
Bams  V.  Clark,  26  Ind.  424;  Dodge  v.  Kimy,  101  Id.  102,  vide, 
authorities  cited  page  105. 

But  while  the  general  rule  is  as  we  have  stated  it,  there  may  be  con- 
ditions, limitations  and  stipulations  in  the  deed  conveying  the  pro- 
perty which  will  defeat  the  operation  of  the  rule.  The  denial  of 
this  proposition  involves  the  affirmation  of  the  proposition  that  a 
grantor  is  powerless  to  limit  or  define  the  estate  which  he  grants, 
aud  this  would  conflict  with  the  fundamental  principle  that  a  grantor 
may,  for  himself,  determine  what  estate  he  will  grant.  To  deny  this 
right  would  be  to  deny  to  parties  the  right  to  make  their  own  con- 
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tracts.  It  seems  quite  clear,  upon  principle,  that  a  grantor  and  his 
grantees  may  limit  and  define  the  estate  granted  by  the  one,  and  ac- 
cepted by  the  others.  Although  the  grantees  may  be  husband  and 
wife,  Washbume  says,  in  speaking  of  conveyances  to  husband  and 
wife  that,  ''  it  is  always  competent  to  make  husband  and  wife  tenants 
in  common  by  proper  words  in  the  deed  or  devise  which  they  take, 
indicating  such  intention :"  1  Wash.  Real.  Prop.  674.  Another 
author  says,  ''  And  furthermore,  if  at  any  time  a  joint  tenancy  or 
tenancy  in  common  is  desired  to  be  created  between  man  and  wife, 
a  joint  estate  will  be  treated  as  such,  if  that  intention  is  clearly 
expressed  in  the  deed  or  will:*'  Fred.  Real  Prop.  §  244.  The 
principle  which  we  have  asserted  is  thus  declared  by  an  author 
whose  work  for  more  than  half  a  century  has  been  regarded  as  autho- 
rity, ''In  point  of  fact  and  agreeable  to  natural  reason,  the  husband 
and  wife  are  distinct  and  individual  persons;  and  accordingly,  when 
lands  are  granted  to  them  as  tenants  in  common,  thereby  treating 
them  without  any  respect  to  their  social  union,  they  will  hold  by 
moieties  as  other  distinct  and  individual  persons  would  do:"  1  Prest 
Estate  132. 

The  language  employed  in  the  deed  under  examination,  plainly 
declares  that  Isaac  and  Mary  Gannon  are  not  to  take  as  tenants  in 
entirety.  This  result  would  follow  from  the  provision  destroying 
the  survivorship,  for  this  is  the  grand  and  essential  characteristic 
of  such  a  tenancy.  Our  conclusion  need  not,  however,  be  placed 
on  this  ground,  for  the  whole  force  of  the  language  employed  is 
opposed  to  the  theory  that  the  deed  creates  an  estate  in  fee  in  the 
husband  and  wife.  The  deed  does  not  contain  the  language  essen- 
tial to  vest  in  the  first  taker  an  estate  in  fee  under  the  rule  in  Shel- 
ley's Case.  There  are  no  words  in  the  deed  conveying  to  Isaac  and 
Mary  Gannon,  and  their  heirs,  the  estate.  On  the  contrary,  the 
conveyance  is  to  them  for  their  joint  lives,  with  the  provision  that 
upon  the  termination  of  the  life-estate,  the  land  shall  be  divided 
among  their  heirs.  When  the  word  ''heirs"  is  used,  as  it  is  in 
this  instance,  it  does  not  designate  those  who  shall  take  an  indefinite 
succession,  but  it  designates  persons  who  shall  take  the  remainder 
as  soon  as  the  life  estate  ends.  When  that  word  is  employed  in  the 
sense  in  which  it  is  here  used,  it  means  "  heirs  apparent,*'  and  not 
"  heirs."  We  have,  in  recent  cases,  given  this  question  careful  con- 
sideration, and  we  do  not  deem  it  necessary  to  again  discuss  it : 
Fou7Uain  Coal  Co.  v.  BeckUhetmerj  102  Ind.  76 ;  s.  o.  1  N.  K. 
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Rep.  202 ;  Shimer  v.  Jfann,  99  Ind.  190,  vide  authorized  p.  193. 
There  is  no  reason  why  the  clearlj-expressed  intention  of  the  par- 
ties to  the  deed  should  not  prevail,  for  neither  the  rule  in  Shelley's 
Case,  nor  any  other  rule  of  law,  opposes  the  way  of  the  court  to  a 
natural  and  reasonable  construction  of  the  deed ;  and  surely  no  one 
who  reads  the  deed  can  doubt  that  it  was  intended  to  vest  a  life- 
estate  and  not  a  fee  in  Isaac  Gannon  and  his  wife.  What  we  have 
said  disposes  of  the'  whole  case :  for  it  is  impossible  that  a  valid 
judgment  can  rest  on  complaint  utterly  and  irreclaimably  bad. 

Judgment  reversed,  with  instructions  to  sustain  the  demurrer  to 
the  complaint,  and  to  proceed  in  accordance  with  this  opinion. 


Tbe  qaestion  presented  in  the  princi- 
pal case  is  an  nnosoal  one.  A  tenancy 
bjr  entireties  oocors  whenever  an  estate 
Tests  in  two  persons,  thej  being,  when 
it  80  rests,  husband  and  wife.  It  is  not 
necessary  that  thej  should  be  married 
when  the  grant,  gift  or  derise  is  made, 
or  descent  cast,  bat  only  when  the  estate 
▼estii.  Thus,  if  they  marry  before  the 
death  of  a  testator  and  after  the  ezcca- 
tion  of  his  will ;  or  if  a  feoffment  is  made 
to  them  while  single,  but  livery  of  seisin 
does  not  take  place  until  after  their  mar- 
riage ;  or  if  they,  after  marriage,  recover 
OD  a  Toudier  of  warranty  annexed  to  an 
estate  of  which  they  are  joint-tenants  be- 
fore such  marriage,  in  all  these  cases  they 
take  by  entireties :  Jickling  Anal.  L«  h 
£q.  Estates  85S  ;  Co.  Litt.  1S7  ;  Nich- 
oUt  V.  yiehoUst  cited  in  Yin.  Abr.  Baron 
^  Feme ;  Plowd.  Com.  4S3 ;  Freeman 
00  Co-tenancy,  sect.  63  ;  2  Black.  Com. 
182;  2  Preston  on  Abstracts  89;  1 
PreitOD  Est.  131  ;  GUlan  v.  Dixon^  65 
Penn.  St.  395. 

In  joint  estates  there  are  four  requi- 
Btes,  vi>. :  unity  of  interest,  unity  of 
title,  unity  of  time  and  unity  of  posses- 
sion :  2  Black.  Com.  357.  But  an  addi- 
tional  requisite  is  necessary  in  a  tenancy 
by  entireties,  via. :  but  two  persons  can 
hold  it,  and  they  must  be  husband  and 
wife  at  the  tioM  the  estate  vests  :  while 
any  nmnber  can  be  joint-tenants  :  Top- 
pi»9  V.  Sadler,  5  Jones  (K.  C)  L.  357. 
Eadihas  the  entire  estate,  and  are  not 


seised  by  moieties.  "  They  are  seised, 
not  per  my  et  per  tout,  but  solely  and  sim- 
ply per  touU^*  Derr  v.  Hardenburgh,  5 
Halst.  (N.  J.)  42  ;  s.  c.  18  Am.  Dec. 
371.  It  has  been  said  that  the  husband 
and  wife  "  take  but  one  estate  as  a  cor- 
poration would  take,  being  by  the  common 
law  deemed  but  one  person:"  TaiU  v. 
CampbeU,  7  Terg.  319;  b.  o.  27  Am. 
Dec.  508.  See  Stuckey  v.  Kee/e^g  Exrs,, 
26  Fenn.  St.  399. 

In  an  early  case,  a  conveyance  to  hus- 
band and  wife  conveyed  the  estate  **  to 
them  and  their  heirs."  The  husband 
was  attainted  of  treason  and  executed, 
his  wife  surviving  him.  The  king  thei'e- 
upon  granted  the  land  to  a  third  person 
and  his  heirs.  In  a  petition  to  the  king 
the  widow  disclosed  the  entire  matter; 
and  upon  §cire/acias  against  the  king's 
patentee,  recovered  the  lands :  1  Inst. 
187,  a;  I  Greenl.  Crim.  841. 

The  principle  underlying  this  case  has 
been  frequently  followed  in  England  and 
America.  In  the  case  just  referred  to, 
the  wife,  at  the  death  of  her  husband, 
became  instantly  seised  of  the  estate,  to 
the  exclusion  of  the  king  and  her  hus- 
band's heirs.  We  cite  a  few  cases  from 
different  states:  Bach  v.  Andrews,  2 
Vcm.  120 ;  s.  c.  Prec.  Ch.  1  ;  Doe  v. 
Wilson,  21  B.  &  A.  303 ;  Comm,  v.  Ken- 
nedy, 111  Mass.  211;  Thornton  v.  Thorn-' 
ton,  3  Rand.  179 ;  Stuckey  y.  Keefe,  26 
Penn.  St.  399 ;  Gibson  v.  Zimmerman, 
12  Mo.  385 ;  Lux  y.  Bof,  47  lU.  427; 
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Davia  v.  Clark,  26  Ind.  424 ;  Hulet  y. 
hilon,  57  Ind.  412  :  s.  o.  26  Am.  Rep. 
64 ;  Doe  t.  Garrison,  I  Dana  Ah ; 
Harding  t.  Springer,  14  Me.  407  ; 
Fisher  v.  Protnn,  25  Mich.  847  ;  Duffv, 
Beauchamp,  50  Miss.  581  ;  Hemingway 
T.  Scales,  42  Miss.  1  ;  b.  C.  2  Am. 
Rep.  586  ;  Woodford  t.  Higiy,  I  Winst. 
237  ;  Weight  v.  Sadler,  20  N.  Y.  320  ; 
Thomas  v.  DeBaum,  1  McCarter  Ch. 
40  ;  Ames  v.  iVbrman,  4  Sneed  692 ; 
Brownson  t.  HuU,  16  Vt.  309  ;  Ketchum 
V.  yfo/n&ortA,  5  Wis.  95  ;  Robinson  y. 
^o^/^,  29  Ark.  202. 

Statutes  abolishing  joint  tenancies  do 
not  aflect  a  tenancy  by  entireties  there- 
after created ;  and  a  statute  providing 
that  if  real  estate  is  conveyed  to  two  or 
more  they  shall  hold  it  as  tenants  in 
common,  unless  otherwise  expressed  in 
the  instrument  of  conveyance,  does  not 
render  husband  and  wife  tenants  in  com- 
mon of  estates  conveyed  to  them  while 
the  statute  is  in  force  :  In  re  Shover,  81 
Q.  B.  (U.  C.)  605  ;  Doe  v.  Harden- 
bergh,  5  Halst.  42  ;  8.  0.  18  Amer.  Dec. 
371  ;  Shaw  v.  Hearsey,  5  Mass.  521  ; 
Jackson  v.  Stevens,  16  Johns.  115; 
Thornton  v.  Thornton,  8  Rand.  179  ; 
Hemingway  v.  Scales,  42  Miss.  1  ;  8.  c. 
2  Am.  Rep.  586  ;  McCurdy  v.  Canning, 
64  Penn.  St.  39. 

In  Connecticut  and  Ohio  joint  tenan- 
cies do  not  exist;  and  reasoning  from 
this,  the  courts  refuse  to  recognisc'tcnan- 
cics  by  entirety — a  wrong  conclusion  : 
Whittlesey  y.  I^ller,  14  Conn.  840; 
Sergeant  v.  Steinberger,  2  Ohio  805 ; 
Wilson  v.  Fleming,  13  Id.  68;  Penn  v. 
Cox,  16  Id.  80.  See  Sloan  v.  Frothing- 
ham,  72  Ala.  589,  and  Bradley  v.  Love, 
60  Tex.  472. 

If  real  estate  is  conveyed  to  husband 
and  wife  and  a  third  person,  they  take 
one  moiety  and  he  the  other :  Litt.,  sect. 
291  ;  Doe  v.  Hardenbergh,  5  Halst.  42  ; 
B.  0.  18  Amer.  Dec.  371 ;  Doev,  Wilson, 
4  B.  &  A.  303;  Barber  v.  Harris,  15 
Wend.  615  ;  Back  v.  Andrew,  2  Vem. 
120 ;  Bricker  v.    Whatley,  I   Id.   233 ; 


In  re  Wylde,  2  D.,  M.  &  G.  724:  and 
the  same  is  true  in  case  of  legaaei: 
Gordon  v.  Whiddon,  1 8  L.  J.  Rep.  (N.  S.) 
Ch.  5 ;  Ateheson  y.  Atckeson,  18  L.  J. 
Rep.  (N.  S.)  Ch.  280;  8.  G.  11  Beav. 
485  ;  see  Johnson  v.  Hari,  6  W.  &  & 
919 ;  s.  c.  40  Amer.  Dec.  565 ;  War- 
rington V.  Warrington,  12  Hare  56. 

If  lands  vest  in  a  woman  and  man 
before  they  marry,  after  marriage  thej 
hold  it  either  as  tenants  in  common  or 
as  joint -tenants :  Moody  v.  Moody, 
Amb.  649  ;  Bevins  v.  Cline,  21  Ind. 
87  ;  Chandler  v.  Cheney,  87  Id.  391. 

In  an  old  case  it  was  said,  that  "  the 
same  words  of  conveyance  which  would 
make  two  other  persons  joint-tenants, 
will  make  a  husband  and  wife  tenants 
by  the  entirety,  so  that  neither  can  serer 
the  jointure,  but  the  whole  must  accme 
to  the  survivor  :*'  Green  v.  iCtfi^,  2  W. 
Bla.  1213.  See  also,  Martin  v.  Jackson, 
27  Penn.  St.  504;  Doe  v.  Parratt,  5  T. 
R.  652 ;  Farmers'  Bank  v.  Gregory,  49 
Barb.  155;  Doe  v.  Hardenbergh,  5  Halst. 
45;  8.  c.  18  Amer.  Dec.  371;  GeeUt 
V.  Gori,  31  Barb.  314,  for  like  state- 
ments. A  conveyance  or  devise  'to 
them,"  naming  them,  creates  such  a  ten- 
ancy: Hamm  v.  Weisenhelter,  9  Watts 
359.  But  a  conveyance  made  to  hus- 
band and  wife  at  her  request,  has  been 
held  a  conveyance  to  her,  because,  it 
was  held,  it  would  be  presumed  she 
acted  under  coercion:  Moore  r.  Moore, 
12  B.  Mon.  664;  Babbitt  v.  Scroggin,  I 
Dur.  273.  It  is  not  necessary  to  name 
the  grantees  as  husband  and  wife :  Ckand' 
ler  V.  Cheney,  87  Ind.  391 ;  see  1  Wash. 
Real  Prop.  577. 

But  a  conveyance  to  Celestine  Beal 
and  John  Beal,  to  be  held  by  Celestine, 
'*  as  her  own  property,  John  having  the 
possession  of  the  same  during  his  life- 
time ;  the  possession  to  return  to  Celes> 
tine  if  she  survives  John,"  and  both  to 
pay  taxes  then  due,  was  held  to  rest  in 
her  the  title  in  fee  subject  to  his  life- 
estate  only  if  he  survives  her : 
Y.  BeeUe,  75  Ind.  401. 
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Tbe  principal  case  u  one  of  the  few 
that  recognue  the  doctrine  that  husband 
and  wife  may  take  an  estate  as  joint 
tenants  or  tenants  in  common.  This  has 
been  a  mooted  question ;  there  are  dicta 
that  thej  can  only  take  an  estate  as  ten- 
ants bj  entireties :  Green  r.  King^  2  W. 
Bla.  ISl ;  Rogers  ▼.  Benson^  5  Johns. 
Ch.  477  ;  Jadceon  y.  Stevms^  16  Johns. 
115 ;  Barber  t.  ffarris,  15  Wend.  617  ; 
and  there  aro  cases  that  thoogh  a  bond 
be  conveyed  to  them  as  tenants  in  com- 
mon, they  bold  it  as  tenants  by  entire- 
ties, because  there  is  ''a  legal  incapacity 
to  take  in  severalty,  arising  from  a  legal 
identity ;  and  a  grantor  cannot  remove 
that  incapacity  without  the  intervention 
of  a  trustee :"  Dias  v.  Ghver,  1  Hoff. 
Cb.  76.  To  same  effect :  Stuckey  r. 
JTee^e,  26  Penn.  St.  400;  Pollock  v. 
Ze/Zey,  6  Irish  L.  R.  (N.  S).  373.  In 
the  Pennsylvania  case  it  is  said,  and  this 
tt  the  basis  of  the  decision,  that  during 
eorerture,  husband  and  wife  cannot  hold 
or  enjoy  any  other  estate ;  yet  this  is 
manifestly  incorrect,  for  if  they  are  ten- 
ants in  common,  or  even  joint  tenants 
before  marriage,  their  coverture  does  not 
change  the  nature  of  the  estate,  and  they 
still  continue  to  hold  the  estate  in  the  same 
way.  See  McDermott  y,  French^  15  N. 
J.  Eq.  89.  So  if  a  co-tenant  of  the  hus- 
band convey  his  interest  to  the  husband's 
wife,  she  becomes  a  tenant  in  common 
with  her  husband  :  Moore  v.  Moored  47 
N.  Y.  467. 

Preston  adopts  the  rule  that  they  can 
bold  otherwise  than  as  tenants  by  entire- 
ties, although  ho  is  inclined  to  somewhat 
modify  the  rule  as  quoted  in  the  princi- 
pal case:  see  2  Abstracts  of  Title  41. 
Where  a  deed  was  made  to  husband  and 
wife,  '*  the  one  equal  half  part  to  each,*' 
it  was  held  to  make  them  tenants  in  com- 
mon :  /7sdb  V.  Cbc^an,  4  £dw.  Ch.  110. 
So  where  the  husband  attempted  to  sell 
his  interest,  and  the  purchaser  brought  a 
partition  suit  against  the  wife,  alleging 
that  they  held  as  tenants  in  common,  a 
demurrer  to  tlie  bill   was   overruled : 


McDermott  v.  French^  15  N.  J.  £q.  80. 
There  are  dicta  also  that  husband  and 
wife  may  hold  as  joint  tenants  or  in  com- 
mon :  Chandler  v.  Cheney ^  77  Ind.  391  ; 
Marbury  v.  Cole^  49  Id.  402  ;  b.  c.  83 
Amer.  Bep.  266. 

If  the  husband  has  no  control  over  the 
wife's  separate  estate,  he  cannot  exclude 
her  from  the  enjoyment  of  an  estate  held 
by  them  as  tenants  by  entireties ;  he  can- 
not lease  it,  nor  sell  it  without  her  con- 
sent: Beviney,  Cline,  21  Ind.  37  ;  Arnold 
T.  Arnold,  30  Id.  305.  If  a  statute  pro- 
hibit her  going  his  security,  then  she 
cannot  bind  tbe  estate  by  joining  with 
him  in  a  mortgage  to  secure  the  payment 
of  his  debt.  Such  a  mortgage  is  a  nullity : 
Dodge  v.  Kinzy,  101  Ind.  102 ;  s.  c.  18 
Cent.  Law  Jour.  173. 

His  conviction  of  treason  does  not  work 
a  forfeiture  of  the  estate,  although  it 
does  of  his  separate  estate :  Washburn  v. 
Bums,  34  N.  J.  L.  19  ;  Beaumont* s  Case, 
9  Kep.  140,  k;  Co.  Litt.  147,  a. 

At  common  law  the  husband  has  the 
right  to  take  possession  of  his  wife's  sep- 
arate estate  ;  or,  as  it  has  been  said,  he 
acquires  by  marriage,  "  during  coverture, 
tbe  usufruct  of  all  the  real  estate  which 
his  wife  has,  in  fee  simple,  fee  tail,  or  for 
life."  This  statement  of  the  law  has 
been  applied  to  tenancies  by  entireties  ; 
and  during  his  life,  or  during  coverture, 
at  least,  he  may  dispose  of  the  estate, 
mortgage  it,  or  lease  it ;  but  the  exercise 
of  such  power,  beyond  his  life,  if  his 
wife  survive  him,  will  be  a  nullity : 
Taul  T.  Campbell,  7  Yerg.  319  ;  8.  C.  27 
Am.  Dec.  508 ;  Ames  v.  Norman,  4 
Sneed  683 ;  Den  v.  Gardner,  1  Spencer 
(N.  J.)  556 ;  B.  c.  45  Am.  Dec.  388 ; 
Barber  v.  Harris,  15  Wend.  615  ;  Jadk' 
son  v.  McConnell,  19  Id.  175  ;  s.  c.  32 
Am.  Dec.  439  ;  Jones  v.  Patterson,  1 1 
Barb.  572  :  Beach  v.  IloUister,  3  Hun 
519;  Meekes  v.  Wright,  11  Id.  533; 
Farmer  t.  Gregory,  49  Barb.  1 55  ;  Tbr- 
rey  v.  Torrey,  14  N.  Y.  430 ;  McCitrdy 
T.  Canning^  64  Penn.  St.  40  ;  Bennett  ▼. 
Child,  19  Wis.  765  ;  Bates  t.  Dandy,  2 
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Atk.  207  ;   WatU  t.  Thomas,  2  P.  Wms. 
364  ;  Draper  v.  Jackson^  16  Mass.  486. 

If  the  husband,  without  her  consent, 
contracts  for  the  building  of  a  house  upon 
the  real  estate,  a  mechanic's  lien  for 
building  the  house  is  good  for  his  life, 
but  no  longer  if  she  survive  him  :  Wash- 
bum  V.  Bums,  34  N.  J.  L.  19.  Both 
may  mortgage  it,  even  to  secure  the  hus- 
band's debt,  if  no  statute  prohibits  her 
becoming  his  security :  Dodge  v.  Kinxy, 
supra ;  it  is  a  valid  mortgage  :  McUuff 
y.  Beautltorp,  50  Miss.  531 ;  and  if  either 
die,  the  mortgage  is  still  good :  Berrigan 
Y,  Fleming,  2  Lea  271. 

So  if  the  husband  may  mortgage  or  sell 
it  for  his  life,  it  may  be  sold  on  execu- 
tion against  him  ;  Ames  v.  Norman^  4 
Sneed  692 ;  Taul  v.  Campbell,  7  Yerg. 
319  ;  8.  c.  27  Am.  Dec.  508 ;  BenneU 
V.  Child,  19  Wis.  362  ;  Brown  v.  Gale, 
5  N.  H.  416;  French  v.  Mehan,  56 
Penn.  St.  289  ;  Brownson  t.  HuU,  16 
Vt.  309. 

But  where  he  cannot  sell  or  mortgage 
the  estate  for  his  life,  there  are  authori- 
ties which  hold  a  sale  of  it  on  execution 
as  utterly  void  :  Thomas  ▼.  De  Baum,  14 
N.  J.  £q.  37  ;  Jackson  v.  McConnell,  19 
Wend.  178;  Almond  y,  Bonnell,  76  111. 
536  ;  Chandler  v.  Cheneg,  37  Ind.  391, 
408  ;  Bevine  v.  aine,  21  Id.  37  ;  Simp- 
son V.  Pearson,  31  Id.  I  ;  Falls  v.  Hau)- 
thorn,  30  Id.  444 ;  Hulet  v.  Inlow,  57 
Id.  412;  Davis  y.  Clark,  26  7d.  454; 
Kife  v.  Ki/e,  33  N.  Y.  Eq.  2i3  ;  Cur- 
tis r.  Gooding,  97  Ind.  45  ;  Barren  Creek 
Ditching  Co.  v.  Beck,  99  Id.  247  5  Bar- 
ties  V.  Nunen,  97  N.  Y.  152  ;  Zomtlein 
V.  Bram,  2  N.  E.  Rep.  388. 

A  crop  raised  upon  the  land  held  by 
them,  as  such  tenant,  cannot  be  sold  (un- 
less the  law  gives  him  possession  of  the 
land)  on  an  execution  against  him  alone  ; 
nor  on  one  against  her  alone  :  Fhtton  v. 
Rankin,  68  Ind.  245. 

In  such  an  estate  there  cun  be  no  par- 
tition, because  husband  and  wife  are  one 
in  law  :  Chandler  v.  Cheney,  87  Ind. 
391;    Strawn  v.    JStrawn,   50   III.  33; 


Cooper  T.  Cooper^  76  Id.  57;  ffarrer^ 
Wailner,  80  Id.  196 ;  but  when  divorced 
they  become  tenants  in  common  or  joint 
tenants,  and  partition  may  then  be  bad : 
Ames  T.  Norman,  4  Sneed  696  ;  Harrar 
T.  WaUner,  80  111.  197  ;  LaA  ▼.  LaA, 
58  Ind.  526  ;  2  Bright  on  Husband  and 
W^ife  365.  But  it  was  said  that  if  the 
husband  has  alienated  such  property 
during  coverture,  the  alienee  takes  a  titk 
not  dependent  on  a  continuance  of  the 
marital  relations  ;  and  that  the  wife, 
after  the  divorce  is  granted,  is  not  enti- 
tled to  the  possession  of  her  moiety  from 
her  husband's  grantee.  The  purchase 
^*  not  made  in  view  of  the  contingency" 
of  the  wife's  divorce,  cannot  be  affected 
by  it :  Ames  v.  Norman,  4  Sneed  696. 

Where  a  wife  endeavored  to  exchange 
her  real  estate  for  other  real  estate, 
under  the  agreement  that  the  title  to  that 
received  should  be  taken  in  her  name, 
and,  without  her  knowledge  or  consent 
the  title  was  taken  in  the  name  of  the 
husband,  and  the  real  estate  so  received 
was  exchanged  by  the  husband  and  wife, 
with  money  belonging  to  the  husband, 
for  other  real  estate,  the  title  to  whidi 
was  taken  in  their  names  jointly ;  the 
real  estate  last  transferred  by  them,  it 
was  held,  was  not  the  property  of  the 
husband,  in  considering  the  question 
whether  or  not  the  title  to  the  real  estate 
for  which  it  was  exchanged  was  taken  in 
the  name  of  the  husband  and  wife  for  the 
purpose  of  defrauding  creditors  of  the  hus- 
band :  McConnell  v.  Martin,  52  Ind.  594. 

Where  dower  existed,  a  wife  joined 
in  a  deed  of  conveyance  of  land  held  by 
entireties,  executed  by  her  husband,  in 
token  of  her  release  of  dower,  '*  and  of 
her  free  consent  thereto,"  without  being 
named  in  the  granting  clause.  It  was 
held  that  her  interest,  on  the  death  of  the 
husband,  was  not  destroyed  by  this  deed  : 
Walery.  Coffin,  13  Allen  213;  Strain 
T.  Strawn,  50  III.  33.  But  if  both  are 
named  in  the  deed  as  parties  of  the  first 
part,  and  afterwards  the  parties  of  the 
first  part  ai-e  named  as  grantors,  it  is  the 
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deed  of  both :    Tkomton  y.   Exchange 
Bank,  71  Mo.  221. 

Upon  the  groand  that  the  husband  had 
control  over  the  premises,  a  sale  of  liquor 
bj  the  wife,  where  a  statute  prohibited  a 
sale  without  license,  and  rendered  the 
owner  of  the  house,  where  the  sale  was 
made  fineable  upon  proof  of  it,  it  was 
held,  renders  him  liable  to  the  fine : 
Commonufealtk  y.  Kennedy ^  119  Mass. 
ill. 

Husband  and  wife  may  reserve  a  life- 
estate,  and  hold  it  as  tenants  by  entire- 
ties :  Janes  y.  Poiter,  89  K.  C.  220.  If 
the  deed  is  to  them  jointly,  it  cannot  be 
shown  bj  parol  that  thej  hold  as  tenants 
in  common  :  Jacobs  y.  Miiier,  50  Mich. 
119  :  see  Mtfers  y.  Reed,  17  Fed.  Rep. 
401. 

The  usual  married  woman's  enabling 
acts  do  not  abolish  tenancies  by  entire- 
ties ,  simply  because  they  enable  a  mar- 
ried woman  to  hold  and  control  a  separate 
estate :  Myers  y.  Reed,  17  Fed.  Hep. 
401  ;  Bertler  v.  Nomuxn,  92  N.  Y.  162  ; 
8.  c.  44  Am.  Bep.  361  ;  Farmers*  Bank 
Y.  Gregory,  49  Barb.  155 ;  Beach  v. 
BoUister,  3  Hun  319  ;  Robinson  y.  Eagle, 
29  Ark.  202  ;  eonira,  Meeker  r.  Wright, 
76  N.  T.  262  ;  MaUeson  y.  N.  Y.  Cent, 
Rd.,  62  Barb.  373 :  Feelg  y.  Buckley, 
48  Hun  451  ;  Diver  y.  Diver,  56  Penn. 
St.  106  ;  Hoffman  y.  Stigers,  28  la. 
307;  Clark  y.  dark,  56  N.  H.  105; 
Cooper  T.  Cooper,  76  111.  57. 

Upon  the  second  point  decided  in  the 
principal  case  we  cite  a  few  cases. 

In  Enatain  County  Coal .  fr  Min- 
ing Co.  Y.  Beekleheimer,  relied  upon  in 
the  principal  case,  it  was  said  that 
'*  words  deliberately  put  into  a  deed,  and 
pat  there  for  a  purpose,  are  not  to  be 
lightly  considered,  or  arbitrarily  put 
aside.  The  words  in  the  deed  before  us 
were  deliberately  written  in  the  instru- 
ment, are  there  for  a  purpose,  and  are 
M)t  without  meaning.  We  can  assign 
them  a  meaning  without  encroaching 
opoQ  any  rule  of  law,  and,  by  doing 
this,  can  give  just  effect  to  the  intention 
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of  the  gprantor."  Consequently  a  deed 
by  the  grantor  to  his  daughter,  in  con- 
sideration of  natural  love  and  affection 
**  which  he  bears  to  his  daughter  ♦  ♦  • 
and  her  present  heirs,''  "to  have  and 
hold  the  same  to  the  said  daughter,  and 
her  present  heirs,  forever  ;  the  grantor, 
his  heirs  and  assigns,  covenanting  with 
the  grantee,  her  present  heirs  and  as- 
signs, that  the  title  so  conveyed  is  free, 
clear,  and  unincumbered,"  was  held  to 
convey  to  the  daughter  and  her  children 
an  estate  in  common ;  that  the  words 
'*hcr  present  heirs"  meant  heirs  appar- 
ent of  the  grantee  ;  and  that  they  mode 
out  a  descriptio  personarum,  and  were 
words  of  purchase. 

8o  a  devise  to  the  "  lawful  heirs  of 
A.,"  when  it  appears  in  the  will  that  he 
is  living,  is  equivalent  as  a  description  to 
a  devise  to  his  next  of  kin,  or  to  his 
children  :  Simnu  v.  Garrett,  1  Dev.  & 
Bat.  393.  So  a  devise  to  *'  A.  and  his 
heirs  now  living"  was  held  a  good  devise 
to  A.'s  children  :  Goodright  v.  White,  2 
W.  Bl.  1010.  See  ffeame  v.  Jlorton, 
1  Denio  165  ;  James  v.  Richardson,  I 
Vent.  334  ;  Roberts  v.  Ogbourne,  37  Ala. 
175  ;  Ihwell  v.  Glenn,  21  Id.  458. 

So  a  devise  to  the  testator's  brother's 
'Megal  heirs,"  to  his  sister's  ''legal 
heirs,"  and  to  his  brother-in-law's  **  le- 
gal heirs,"  **  to  be  divided  equally 
between  each  of  the  heirs  above  named 
after  the  decease  of  my  wife,"  was  held 
to  refer  to  the  children  of  the  brothers, 
sisters  and  brother-in-law  :  Vonnorsdall 
Y.  Van  Deventer,  51  Barb.  137  ;  see 
Blake  v.  Stone,  27  Vt.  475  (a  deed)  ; 
Prior  Y.  Quackenbush,  29  Ind.  475  (a 
deed). 

But  where  lands  were  devised  to  M., 
until  his  youngest  child  became  of  age, 
**  upon  the  happening  of  which  event  the 
fee  simple  of  said  lands  shall  then  vest 
absolutely  in  the  said  M.,  and  his  heirs, 
and  may  by  him  or  them  be  disposed  of 
as  he  or  they  may  judge  best,  for  his  or 
their  interest ;"  it  was  held,  that  the 
devise  vested  in  M.  an  estate  in  fee  sim- 
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pie  when  his  youngest  child  reached  full 
age,  with  power  in  M.,  then  to  dispose  of 
it  as  he  saw  fit ;  and  if  he  did  not  dispose 
of  it  daring  his  life,  then  his  heirs  coald 
dispose  of  it  ahsolutely  ;  Shimer  v.  Mann, 
99  Ind.  190.  See  ScKoonmaker  t.  Sltedy, 
8  Denio  482 ;  Burchett  v.  Duadont^  2 
Vent.  311  ;  Darbison  y.  Beaumont ^  1  P. 
Wms.  229 ;  Jack  t.  Fetherson^  9  Bligh. 
237  ;  Poole  v.  iW«,  3  B.  &  P.  620 ; 
Teller  y.  Atttvood,  15  Q.  B.  929  ;  AJills 
T.  Seward,  I  J.  &  H.  733 ;  Crimson  t. 
Downing,  4  Drew.  125;  Anderson  t. 
Anderson,  30  Beav.  209  ;  Moore  v. 
Brooks,  12  Gratt.  135  ;  Star  Gloss  Co, 
y.  Morey,  l09  Mass.  570  ;  Scoit  r. 
Guernsey,  48  N.  Y.  106  ;  Urich*s  Appeal ^ 
86  Pcnn.  St.  386  ;  s.  c.  27  Am.  Rep. 
707;  King  y.  Beck,  15  Ohio  559; 
Guthrie^ s  Appeal,  37  Pcnn.  St.  9. 


A  devise  of  real  estate  by  a  testator  to 
his  son  ' '  during  his  natural  life,  and  it 
his  death  to  his  children,  if  he  have  aaj, 
and  if  he  have  no  children,  or  if  there 
be  no  heirs  of  his  body,  then  the  real  es- 
tate to  his  other  heirs  of  his  own  blood, 
equally,  and  if  he  die  leaving  a  wife,  his 
said  wife  to  have  a  life-estate  in  said  real 
property,  said  estate  to  terminate  at  her 
death,"  was  held,  to  vest  in  the  son,  do- 
married  and  childless  at  the  testator's 
death,  only  a  life-estate :  Ridgwag  v. 
Lamphear,  99  Ind.  251.  See  Danid  v. 
Whartenhy,  17  Wall.  639;  Aiontgomerj 
y.  Montgomery,  3  Jones  &  L.  46  ;  H«6- 
ster  y.  Cooper,  14  How.  488  ;  Powell  v. 
Glenn,  21  Ala.  458. 

W.  W.  THOKKTOir. 

Crawfordsyille,  Ind. 


LEGAL  NOTES. 

The  recent  decision  of  the  Supreme  Court  of  the  United  States  in  tbe 
Express  Company  Cases^  has  been  awaited  with  no  little  interest  by 
the  profession. 

The  three  suits,  presenting  substantially  the  same  questions,  were 
heard  together  and  argued  by  well  known  counsel.  Each  was  brought 
by  an  express  company  against  a  railway  company,  to  compel  the  latter 
to  afford  it  the  same  express  facilities  it  had  formerly  enjoyed  under  a 
contract  then  abrogated.  The  several  Circuit  Courts  from  which  the 
cases  were  appealed,  had  each  entered  a  decree  in  favor  of  the  express 
companies,  the  material  part  of  one  of  which,  embodying  the  views  enter- 
tained and  the  conclusions  reached,  is  here  given  : 

'^  (1)  That  the  express  business^  as  fully  described  and  shown  in  the 
record,  is  a  branch  of  the  carrying  trade,  that  has  by  the  necessities  of 
commerce  and  the  usages  of  those  engaged  in  transportation,  become 
known  and  recognised  so  as  to  require  the  court  to  take  notice  of  the 
same,  as  distinct  from  the  ordinary  transportation  of  the  large  masa  of 
freight  usually  carried  on  steamboats  and  railroads. 

**  (2)  That  it  has  become  the  law  and  usage,  and  is  one  of  the  neces- 
sities of  the  express  business,  that  the  property  confided  to  an  express 
company  for  transportation  should  be  kept  while  in  transit  in  the  imme- 
diate charge  of  the  messenger  or  agent  of  such  express  company. 

'*  (3)  That  to  refuse  permission  to  such  messenger  or  agent  to  accom- 
pany such  property  on  the  steamboats  or  railroads  on  which  it  is  to  be 
carried,  and  to  deny  to  him  the  right  to  the  custody  of  the  property 
while  so  carried,  would  be  destructive  of  the  express  business,  and  of  the 

»  St.  Louis,  /.  M.  ^  S.  Ry.  Co,  y.  Southern  Express  Co. ;  Memphis  i'  L.  Bd,  Co, 
as  reorganized,  v.  Same ;  Missouri,  K,  ^  T,  Ry,  Co,  r,  Dinsmore,  Presidem  q/"  tkt 
Adams  Express  Co.,  ^c. 
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rights  which  the  public  have  to  the  use  of  such  steamboats  and  railroads 
for  the  transportation  of  such  property  so  under  the  control  of  such  mes- 
sengers or  agents. 

^*  (4)  That  the  defendant,  its  officers,  agents,  and  servants,  have  no 
right  to  open  or  inspect  any  of  the  packages  or  express  matter  which  may 
be  offered  to  it  for  transportation  by  the  plaintiff's  company,  or  to  demand 
a  knowledge  of  the  contents  thereof,  nor  to  refuse  transportation  thereof 
unless  such  inspection  be  granted  or  such  knowledge  be  afforded. 

"  r5)  That  it  is  the  duty  of  the  defendant  to  carry  the  express  mat- 
ter of  the  plaintiff's  company,  and  the  messengers  or  agents  in  charge 
thereof,  at  a  just  and  reasonable  rate  of  compensation,  and  that  such  rate 
of  compensation  is  to  be  found  and  established  us  a  unit,  and  is  to  include 
as  well  the  transportation  of  such  messengers.or  agents  as  of  the  express 
matter  in  their  custody  and  under  their  control. 

"  (7)  That  it  is  the  duty  of  the  defendant  to  afford  to  the  plaintiff  all 
express  facilities,  and  to  the  same  extent  and  upon  the  same  trains  that 
said  defendant  may  accord  to  itself,  or  to  any  other  company  or  corporation 
engaged  in  the  conduct  of  an  express  business  on  the  defendant's  lines, 
and  to  afford  the  same  facilities  to  the  plaintiff  on  all  its  passenger  trains. 

''  (8)  That  the  plaintiff  keep  and  render  monthly  a  true  account  of 
the  services  performed  for  it  by  defendant,  and  pay  therefor  at  the  rate 

hereinafter  specified,  on  or  before  the of  each  month,  after  the 

date  hereof,  for  the  business  of  the  month  preceding ;  and  that  the  de- 
fendant has  no  right  to  require  prepayment  for  said  express  facilities,  or 
payment  therefor  at  the  end  of  every  train,  or  in  any  other  manner  than 
as  is  herein  provided ;  and  that  plaintiff  execute  and  deliver  to  the 
defendant  a  bond  in  the  sum  of  twenty-five  thousand  dollars,  conditioned 
well  and  faithfully  to  make  such  payments  as  are  herein  provided,  and 
with  surety  to  be  approved  by  a  judge  of  the  court. 

The  Supreme  Court,  in  the  opinion  delivered  by  Chief  Justice  Waits, 
after  reviewing  the  growth  of  the  express  business  and  recognising  the 
fact  that  it  could  not  be  destroyed  without  interfering  materially  with 
business  and  the  conveniences  of  social  life,  thus  continues :  **  In  this 
connection  it  is  to  be  kept  in  mind  that  neither  of  the  railroad  companies 
involved  in  these  suits  is  attempting  to  deprive  the  general  public  of  the 
advantages  of  an  express  business  over  its  road.  The  controversy,  in 
each  case,  is  not  with  the  public,  but  with  a  single  express  company. 
And  the  real  question  is  not  whether  the  railroad  companies  are  author- 
iied  by  law  to  do  an  express  business  themselves ;  nor  whether  they 
must  carry  express  matter  for  the  public  on  their  passenger  trains,  in 
the  immediate  charge  of  some  person  specially  appointed  for  that  pur- 
pose ;  nor  whether  they  shall  carry  express  freights  for  express  com- 
panies  as  they  carry  like  freights  for  the  general  public — but  whether 
it  is  their  duty  to  furnish  the  Adams  Company  or  the  Southern  Company 
facilities  for  doing  an  express  business  upon  their  roads,  the  same  in  all 
respects  as  those  they  provide  for  themselves  or  afford  to  any  other 
express  company.'' 

Admitting  as  true  the  averments  in  the  bill,  that  *'  no  railroad  com- 
pany in  the  United  States  *  *  *  has  ever  refused  to  transport  express 
matter  for  the  public,  upon  the  application  of  some  express  company,  of 
some  form  of  legal  constitution.  Every  railway  company  *  *  *  has  re- 
eognised  the  right  of  the  public  to  demand  transportation  by  the  railway 
facilities,  which  the  public  has  permitted  to  be  created,  of  that  class  of 
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matter  which  is  known  as  express  matter/'  the  court  says  it  is  not  there 
averred  nor  shown  hy  the  testimony  that  any  railroad  in  the  United 
States  has  ever  held  itself  oat  as  a  common  carrier  of  express  companies, 
t.  e.,  a  common  carrier  of  common  carriers.  Much  stress  is  laid  on  the 
inconveniences  that  would  follow,  were  the  railroad  companies  obliged 
to  furnish  express  facilities  to  all  applying  for  them,  its  interference 
with  passenger  business,  etc.,  and  the  conclusion  is  reached,  that  "  The 
railroad  company  performs  its  whole  duty  to  the  public  at  large  and  to 
each  individual  when  it  affords  the  public  all  reasonable  express  accom- 
modations. If  this  is  done,  the  railroad  company  owes  no  duty  to  the 
public  as  to  the  particular  agencies  it  shall  select  for  that  purpose.  The 
public  require  the  carriage,  but  the  company  may  choose  its  own  appro- 
priate means  of  carriage,  .always  provided  they  are  such  as  to  insure 
reasonable  promptness  and  security." 

Failing  to  find  any  evidence  of  a  usage  to  that  effect,  in  the  absence 
of  any  statute,  the  court  declares  that  it  is  not  the  duty  of  railroad  com- 
panies to  furnish  express  facilities  to  all  alike  who  demand  them ;  and 
as  no  duty  was  imposed  by  contract  upon  the  defendants  to  furnish  the 
complainants  with  such,  the  court  declines  making  a  judicial  regulation 
of  their  business. 

The  opinion  is  of  value  because  of  the  decision  reached,  rather  than 
for  the  discussion  of  the  subject,  which  has  been  more  elaborately 
treated  in  many  other  cases,  a  collection  of  which  will  be  found  in  a  note 
to  Southern  Ex.  Co.  v.  Nashville  Ry.  Co.,  20  Am.  L.  Reg.  602. 

The  practical  solution  of  the  problem  is  not  free  from  difficulty.  The 
growing  feeling  against  monopolies  of  every  sort,  will  no  doubt  lead  to 
attempts  on  the  part  of  the  various  state  legislatures  to  impose  on  the 
railway  companies,  the  duty  which  it  has  just  been  decided  is  not 
theirs  by  the  common  law,  and  the  complicated  provisions,  inseparable 
from  such  legislation,  will  no  doubt  give  rise  to  many  constitutional 
questions,  akin  to  those  we  may  expect  from  the  Railroad  Commission 
Acts. 


^0^ 
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SUPREME  COURT  OF  UNITED   STATES.* 
SUPREME  COURT  OF  OEORQIA.' 
SUPREME   COURT  OF  INDIANA.* 
SUPREME   COURT  OF  ILLINOIS.* 
COURT  OF  ERRORS  AND   APPEALS  OF   MARYLAND." 

Agent.    See  Bank, 

Authority  to  Warrant — Presumption, — An  agent,  upon  whom  general 
authority  to  sell,  is  conferred,  will  be  presumed  to  have  authority  to 
warrant,  unless  the  contrary  appears  :   Talmage  v.  Bierhonse^  103  Ind. 

1  Prepared  expressly  for  the  American  Law  Bcgister,  from  the  original  opinions 
filed  danng  Oct.  Term,  1885.     The  cases  will  probably  appear  in  116  U.  S.  Rep. 
'  From  J.  H.  Lumpkin,  Esq.,  Reporter ;  to  appear  in  73  or  74  Ga.  Rep. 
'  From  John  W.  Kern,  Esq.,  Reporter  ;  to  appear  in  103  Ind.  Rep. 

*  From  Hon.  N.  L.  Freeman,  Reporter  ;  to  appear  in  114  III.  Rep. 

*  From  J.  Shaaf  Stockett,  Esq.,  Reporter ;  toappeaV  in  64  Md.  Rep. 
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It  will  be  presumed,  in  the  absence  of  a  sbowing  to  the  contrary,  that 
a  warranty  is  not  an  unusual  incident  to  a  sale  by  an  agent  for  a  dealer 
in  a  commodity,  where  the  thing  sold  is  not  present  and  subject  to  the 
iDSpection  of  the  purchaser  :  IcL 

Though  the  authority  of  the  agent  be  restricted  by  instructions  from 
his  principal,  the  latter  will  be  bound  by  a  warranty  attending  a  sale  by 
the  agent,  unless  the  purchaser  knew  of  such  restriction  :  Id, 

Attachment.    See  Bank. 

Bank. 

Garfiishment — Checks  dravm  before  Service — Lien  to  secure  Endorse^ 
menu — Fraud — Conjiict  of  Laws, — Where  a  depositor  in  a  bank,  before 
the  service  of  process  upon  the  bank  as  garnishee  at  the  suit  of  a  cred- 
itor of  the  deposit  or,  drew  acheck  in  favor  of  another,  which  was  for- 
warded to  the  bank,  and  was  by  it  paid  in  due  course  of  business  after 
the  service  of  the  writ,  and  charged  to  the  account  of  the  depositor, 
it  was  Kdd^  that  the  bank,  as  garnishee,  was  entitled,  to  credit  for  the 
amount  of  the  check  so  paid :  Bank  of  America  v.  Indiana  Banking 
Go,,  114  III. 

But  if  a  bank  pays  checks  drawn  on  it  after  it  is  served  with  gar- 
nishee process,  it  cannot  be  allowed  credit  therefor  as  against  the  rights 
of  creditors  of  the  depositor,  entitled  to  share  in  the  funds  garnished  : 
Id, 

Where  a  depositor  indorsed  a  promissory  note  of  a  third  person,  made 
payable  to  his  order,  and  discounted  the  same  in  a  bank  where  he  had 
funds  to  his  credit,  it  was  hdd^  that  a  payment  of  the  amount  due  on 
SQch  note  by  the  indorser,  to  the  bank,  out  of  his  funds  on  deposit,  after 
the  service  of  garnishee  process  upon  the  bank  at  the  suit  of  a  creditor 
of  such  indorser,  could  not  be  allowed  the  bank  as  a  set-off,  the  indors- 
er's  liability  to  the  bank  being  that  only  of  a  surety,  and  contingent :  Id, 

If  a  depositor  draws  a  check  upon  his  banker,  who  has  funds  to  an 
amount  equal  or  greater,  it  operates  to  transfer  the  sum  named  in  the 
check  to  the  paydb,  who  may  sue  for  and  recover  the  same  in  his  own 
name:  Id, 

The  fact  that  a  check  is  drawn  by  a  depositor  of  funds  in  a  bank,  in 
favor  of  the  cashier  of  such  bank,  just  previous  to  the  service  upon  the 
hank,  by  garnishee  process,  is  not  of  itself  evidence  of  fraud  or  want  of 
good  faith.  It  is  as  lawful  for  an  attachment  debtor  to  draw  his  check 
in  favor  of  the  garnishee,  as  in  favor  of  any  one  else,  if  done  in  good 
faith  before  the  service  of  process,  and  the  garnishee  will  be  entitled  to 
credit  for  the  amount  named  in  the  check,  in  the  absence  of  evidence 
impeaching  the  transaction  for  fraud  :  Id, 

A  check  drawn  by  a  depositor  in  the  state  of  Indiana,  on  his  banker, 
payable  in  this  state,  will  be  construed  by  the  laws  of  this  state,  and 
operate  to  transfer  the  sum  named  therein  in  accordance  with  the  laws 
of  thu  state,  notwithstanding  a  different  rule  obtains  in  the  other  state :  Id. 

Authority  of  Cashier — Note — Evidence — Notice. — In  a  suit  against  a 
firm  of  private  bankers,  upon  a  note  given  by  their  clerk  and  cashier  for 
money  borrowed  by  him  in  the  firm  name  and  appropriated  to  his  own 
use,  in  which  the  cashier's  authority  to  give  the  note  is  put  in  issue,  evi- 
deoee  of  the  custom  of  bankers  at  the  place  in  which  the  defendants' 
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bank  was  located,  to  borrow  money  on  time,  is  proper,  as  tending  to 
show  that  the  borrowing  of  money  was'  within  the  seope  of  the  ordinary 
and  customary  business  of  the  defendants :  Grain  v.  Fir$t  Nat  Bank 
of  JacJaonviUe^  114  III. 

In  the  same  suit  it  was  hdd^  a  paper,  directed  to  another  and  distaDt 
bank,  giving  the  signatures  of  persons  authorized  to  sign  for  the  defcDd- 
ants,  one  of  which  was  m  the  handwriting  of  the  cashier  and  another 
that  of  one  of  the  defendants,  was  proper  evidence  as  an  admission  of 
the  defendant  signing  the  same,  of  the  cashier's  authority  to  bind  the 
defendants  by  the  execution  of  a  note  in  their  firm  name.  And  the  fact 
that  the  payee  of  the  note  .did  not  act  on  the  faith  of  such  paper,  though  de- 
tracting from  its  weight,  did  not  render  it  irrelevant  and  improper :  Id, 

The  giving  as  collateral  security,  by  a  cashier  of  a  private  bank,  notes 
of  other  persons,  of  over  $5000,  of  his  bank,  to  secure  a  note  of  that 
amount  given  by  him  in  the  name  of  his  principals,  with  authority,  on 
maturity  of  the  latter  notes,  to  sell  the  collaterals  at  public  or  private 
sale,  with  or  without  notice,  and  apply  the  proceeds  to  the  payment  of 
the  note  given,  is- not  of  such  a  nature  as  to  afford  notice  to  the  party 
making  the  loan  and  taking  the  notes,  of  the  cashier's  want  of  authority 
to  execute  the  note  for  the  bank,  or  of  fraud  in  giving  it :  Id, 

General  or  Special  Deposit  of  Money — Insolvent^ — Thtst  I^tnds. — 
Upon  a  special  deposit  of  money,  a  bank  is  merely  a  bailee,  and  is 
bound  according  to  the  terms  of  the  deposit ;  but  on  a  general  deposit 
the  money  becomes  the  property  of  the  bank,  and  the  depositor's  claim 
on  the  bank  is  merely  for  a  like  amount:  McLatn  v.  WaUacCy  103  Ind. 

Upon  the  insolvency  of  a  bank,  its  general  depositors  must  be  paid 
pro  rata :  Id. 

The  addition  of  the  word  "  clerk''  to  the  name  of  a  general  depositor 
does  not  mako  the  deposit  a  special  one,  nor  does  it  change  the  liability 
of  the  bank :  Id, 

The  rule  that  a  trustee  may  follow  trust  property  as  long  as  it  can  be 
traced,  has  no  application  in  an  action  to  recover  money  on  general 
deposit  in  a  bank  :  Id. 

Contract  of  Cashier — Misappropriation  of  Funds — Notice, — A  con- 
tract between  the  cashier  of  a  bank  and  defendant,  whereby  defendant 
was  to  buy  railroad  stock  for  such  cashier,  was  to  give  his  note  to  the 
bank  for  it,  and  deposit  the  stock  as  collateral  security  for  the  payment 
of  the  same,  and  the  cashier  was  to  advance  the  money  of  the  bank,  to 
pay  for  the  stock,  was  contrary  to  the  rules  of  the  bank,  it  amounted  to 
a  misappropriation  of  the  bank's  funds,  for  which  both  the  cashier  and 
defendant  are  liable :  Savannah  Bank  and  Trust  Co,  v.  Hartridge^  73 
or  74  Ga. 

The  knowledge  of  the  cashier  in  such  a  transaction,  was  not  the 
knowledge  of  the  bank,  and  it  was  not  bound  thereby :  Id. 

Contract  by  President. — The  president  of  a  bank  cannot  make  a  valid 
contract  between  it  and  a  third  party,  acting  in  the  capacity  of  agent  for 
such  third  party  as  well  as  for  the  bank :  English  v.  Bank  of  Geor^ia^ 
73  or  74  Ga. 

Where  Coker,  who  was  president  of  a  bank,  and  English  agreed  with 
the  bank,  in  writing,  to  become  guarantors  for  the  safe  return  of  certain 
jewelry  to  the  bank,  by  Sharpe,  and  by  such  return  of  the  jewelry  sach 
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agreement  became  abrogated,  it  was  not  subsequently  revived  as  against 
English,  by  a  note  of  English  to  Coker,  authorizing  him  to  make  any 
arrangement  with  Sharpe,  for  Coker  and  English,  by  which  Sharpe  might 
take  the  goods,  which  Coker  might  see  proper  to  make,  and  an  arrange- 
ment by  which  Sharpe  was  allowed  by  Coker  to  take  the  goods,  giving  a 
receipt  to  Coker  and  English  therefor,  and  Coker  bound  himself  ver- 
bally to  the  bank,  to  be  jointly  responsible  with  English  for  their  safe 
return :  Id, 

Bills  and  Notes. 

Forbearance  to  Sue — Estoppel — Extension. — Where  the  holder  of 
a  promissory  note  gratuitously  permits  it  to  run  more  than  a  year  after 
maturity,  and  then,  upon  the  payment  of  a  part  of  it  by  the  maker,  the 
holder,  at  the  request  of  the  maker,  and  without  losing  any  right  or  chang- 
ing his  situation,  agrees  to  wait  until  the  latter  can  collect  money  with 
which  to  discharge  the  balance,  such  maker  is  not  estopped  to  set  up  a 
defence  then  existing,  or  which  might  thereafler  arise,  of  which  neither 
Boch  maker  nor  the  holder,  had  notice  at  the  time  of  such  agreement : 
Henry  v.  QiUiland,  103  Ind. 

To  defeat  the  right  to  a  clear  defence  to  a  note,  not  payable  in  bank, 
in  the  hands  of  an  assignee,  on  the  ground  of  a  subsequent  contract  to 
pay  in  consideration  of  an  extension  of  time,  the  plaintiff  must  show  a 
contract  of  extension  for  a  definite  time,  upon  a  valid  consideration. 
Performance  of  his  part  is  not  sufficient  to  bind  the  maker  :  Id, 

Common  Carrier. 

Negligence, —  Contract  Limiting  Liability — Fixing  of  Value, — A 
common  carrier,  may  by  contract,  limit  his  liability  as  an  insurer,  but 
he  can  not  thus  relieve  himself  from  the  consequences  of  his  own  negli- 
gence or  fraud  :  Rosenfield  v.  Peoria,  etc,  Ry,  Co,,  103  Ind. 

In  order  that  a  common  carrier  may,  by  fixing  the  value  of  goods 
received  for  transportation,  limit  his  liability,  he  must  show  that  the 
shipper  had  knowledge  of  such  fixing  of  value  and  for  a  sufficient  con- 
sideration consented  thereto,  or  that  his  statements  and  conduct  justified 
the  carrier  in  so  fixing  the  value :  Id, 

Contracts  limiting  the  amount  of  recovery  will  be  construed  most 
strictly  against  the  carrier.  The  burden  is  upon  the  carrier  to  show  any 
claimed  limitation  upon  its  common-law  liability :  Id, 

Conflict  op  Laws.    See  Bank, 

Constitutional  Law.    See  Telegraph. 

Regulation  of  Commerce, —  Occupation  Tax  on  Sale  of  Products  of 
another  State, — An  act  of  a  state  legislature  imposing  a  tax  or  duty 
on  persons  who,  not  having  their  principal  place  of  business  within  the 
state,  engage  in  the  business  of  selling  or  of  soliciting  the  sale  of  certain 
described  liquors  to  be  shipped  into  the  state,  is  unconstitutional,  as  dis- 
criminating to  the  disadvantage  of  the  products  of  other  states,  and  in 
effect,  a  regulation  of  inter- state  commerce  :  Walling  v.  State  of  Michi- 
gan, 8.  C.  U.  S.,  Oct.  Term  1885. 

Contempt. 

Service  of  an  Order  to  Show  Cause  upon  an  Attorney  of  Record, — A 
New  York  corporation  doing  business  in  California,  was  required  by  the 
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law  of  that  state  to  designate  a  person  upon  whom  process  may  be  served. 
A  suitwas  commenced  against  the  corporation,  which  duly  appeared  by  its 
attorneys.  An  order  was  issaed  against  it  to  show  cause  why  it  should 
not  be  punished  for  contempt  in  disobeying  an  ex  parte  restraining  order 
issued  immediately  upon  the  bringing  of  the  suit.  The  designated  agent 
of  the  company  purposely  kept  himself  out  of  the  way  of  the  officer  to 
avoid  service  of  this  order ;  and  an  order  was  entered  that  service  be 
made  upon  ^*  the  attorneys  of  record  herein  of  said  defendant.''  ffdtfj 
that  such  service  was  valid :  Eureka  Lake  Company  v.  Yvba  Cuitnty, 
S.  C.  U.  8.,  Oct.  Term  1885. 

CONTBAOT. 

Construction — Right  of  Buyer  to  pass  upon  Quality — Evidence* — A 
contract  for  the  sawing,  and  delivery  to  the  purchaser,  of  lumber,  pro- 
viding that  he  should  measure  the  same  when  delivered,  and  that  be 
should  measure  and  pay  for  only  such  as  was  absolutely  clear,  and  suit- 
able for  a  certain  purpose,  while  it  gives  the  buyer  the  right  to  measure 
the  lumber  and  pass  upon  its  quality,  does  not  make  him  the  sole  judge, 
and  his  decision  beyond  review.  In  such  case,  he  is  bound  to  receive 
and  measure  such  of  the  lumber  as  complies  with  the  contract,  although 
in  his  judgment  it  is  not  of  the  proper  quality:  MuUiner  v.  Bronton^ 
114  111. 

In  a  suit  upon  a  contract  for  the  sawing  and  delivery  of  lumber  to  the 
defendant  at  his  yard  in  a  city,  containing  a  clause  that  defendant  should 
measure  the  same  after  its  delivery,  and  take  only  such  as  was  absolutely 
clear  and  would  work  into  tobacco  boxes,  there  is  no  error  in  admitting 
the  testimony  of  witnesses  who  saw  the  lumber  after  it  was  sawed,  in  the 
timber,  and  when  it  was  being  shipped,  to  show  its  quality  when  deliv- 
ered.    If  injured  while  being  shipped,  such  fact  might  be  shown  :  Jd, 

Corporation. 

Necessity  of  Acceptance  of  Charter  within  State  creating  it. — The 
mere  granting  of  a  charter,  it  not  appearing  upon  the  face  of  the  incor- 
porating act  or  otherwise,  that  the  named  corporators  had  applied  for  it, 
does  not  create  a  corporate  body — there  must  be  at  least  an  acceptance 
of  the  grant  by  a  majority  of  the  corporators  before  its  corporate  life  and 
existence  can  begin  :  Smith  v.  Silver  Valley  Min.  Co.,  64  Md. 

Where  there  is  nothing  in  the  charter  which  dispenses  with  the 
necessity  of  its  acceptance,  and  of  organization  under  it,  by  the  corpo- 
rators, and  nothing  which  authorizes  them,  even  if  the  grant  of  such 
authority  would  in  any  case  be  valid,  to  do  those  acts  in  another  state, 
the  charter  will  be  held  invalid  in  the  absence  of  proof  of  accepts 
ance :  Id, 

A  charter  can  be  accepted  and  the  corporation  organized  only  within 
the  limits  of  the  state  creating  it :  and  this  rule  should  be  applied  and 
enforced,  when  a  proper  case  for  its  application  arises,  in  the  tribunals 
of  the  state  in  which  the  unauthorized  acts  were  done  or  the  suit  was 
instituted,  as  well  as  by  the  courts  of  the  incorporating  state  :  Id, 

Conflict  of  Laws — Jurisdiction  of  Courts  as  to  Controversies  relating 
to  Management, — The  courts  of  Maryland  will  not  interfere  in  contro- 
versies relating  only  to  the  internal  management  of  the  affairs  of  a  for- 
eign corporation.  Such  controversies  must  be  settled  by  the  courts  of 
the  state  creating  the  corporation :  North  State  Copper  and  Chid  Min, 
Co.  V.  Field,  64  Md. 
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Where  the  act  of  a  foreign  corporation  affects  one  solely  in  his  capacity 
as  a  member  of  the  corporation,  such  act  may  be  said  to  relate  to  the 
management  of  the  internal  affairs  of  the  corporation ;  but  it  is  other- 
wise where  it  affects  his  indiyidual  rights  only  :  Id, 

Two  Corporations  udng  same  Name— Injunction. — A  bill  by  a  domes- 
tic corporation  incorporated  by  the  name  of  **  Drummond  Tobacco  Com- 
pany/' to  enjoin  the  incorporation  of  another  company  in  the  same  city 
by  the  name  of  '^  Drummond-Randle  Tobacco  Company/'  to  engage  in 
the  same  business,  will  not  be  sustained  unless  it  is  shown,  by  such  a 
preponderance  of  evidence  as  to  satisfy  the  mind  of  the  chancellor,  that 
the  incorporation  of  the  second  company  under  the  name  proposed  will 
injure  the  former  company  in  its  business  :  Drummond  Tobacco  Co,  v. 
Randle,  114  111. 

So  the  use  of  any  particular  name  by  a  corporation  will  not  be  enjoined 
unless  it  is  made  to  appear,  from  the  evidence  and  by  all  the  circum- 
stances, the  proposed  use  of  the  name  will  likely  result  in  injury  to  the 
complainant :  Id. 

Damaqes.     See  United  States  Courts, 
Equity.     See  Specific  Performance, 

EVIDENOE. 

Eocpert — Hypothetical  Case, — Where  a  hypothetical  case,  covering 
the  leading  facts  testified  to,  and  practically  admitted,  is  stated  to  a  wit- 
ness shown  to  be  an  expert,  his  opinion,  based  on  such  hypothetical  case, 
is  proper  evidence :  Lotz  v.  Scott y  123  In d. 

Executor  and  Administrator. 

Bequest  for  Life —  Waste  by  Executor  during  Life-estate — Remedy  for 
Remainderman, — Where  money  is  bequeathed  to  one  for  life,  with 
remainder  to  another,  and  the  executor,  or  administrator  with  the  will 
annexed,  has  wasted  or  converted  it  to  his  own  use,  the  remainderman 
cannot  sue  the  bond  of  such  executor  or  administrator,  during  the  lifetime 
of  the  tenant  for  life :  State  v.  Broton,  64  Md. 

The  remedy  for  the  remainderman  in  such  case,  is  to  apply  to  the 
Orphans'  Court  to  order  the  executor  to  bring  the  money  into  court  to 
be  safely  invested,  so  that  the  tenant  for  life  may  receive  the  interest 
during  his  life,  and  at  his  death  the  principal  may  be  paid  over  to  the 
remainderman:  Id, 

Upon  the  neglect  or  refusal  of  the  executor  to  comply  with  such  order 
the  court  will  revoke  his  letters,  and  appoint  an  administrator  de  bonis 
Hon,  with  the  will  annexed,  and  direct  him  to  bring  suit  on  the  testa- 
mentary bond  of  the  recusant  executor.  Or  the  remainderman  may  pro- 
ceed against  such  executor  in  a  court  of  equity,  and  compel  him  to  bring 
the  money  into  court  for  investment :  Id, 

Right  of  one  Executor  to  Maintain  Bill  against  the  Other, — An  exe- 
eator  or  administrator  cannot  file  a  bill  in  equity  against  his  co-executor 
or  eo-administrator,  in  order  to  compel  the  latter  to  account  for  and  pay 
over  to  him  certain  claims  alleged  to  be  due  from  the  defendant  as  debtor 
U>  the  estate  of  the  deceased :  Whiting  v.  Whiting^  64  Md. 
Vou  XXXIV.— 36 
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Fraud.    See  Bank. 

Frauds,  Statute  of. 

Lease. — Conttderatwn, — Where,  as  part  of  the  consideratioD  of  the 
sale  and  transfer  of  a  lease,  for  ten  years,  of  real  estate,  the  assignee 
agreed  '*  to  assame  the  covenants,  and  pay  the  rent  agreed  in  said  lease," 
such  contract  is  noi  a  promise  to  answer  for  the  default  of  another,  within 
the  Statute  of  Frauds,  but  is  an  independent  undertaking,  founded  upon 
a  new  and  valuable  consideration,  for  the  benefit  of  a  third  person,  and 
is  valid  :  Wolke  v.  Fleming^  103  Ind. 

Injunction.    See  Corporation, 
Insurance. 

Assignment  of  Policy  to  Insurer  as  Collateral — Duty  to  pay  Premium 
— Failure  to  give  customary  notice —  Unreasonable  Delay  of  Insured. — It 
would  be  the  duty  of  one  insured  to  keep  alive  his  policy,  assigned  as 
collateral  security  to  the  insuring  company,  by  the  payment  of  premiums, 
just  as  much  as  if  it  had  been  so  assigned  to  any  third  person :  Grwid 
V.  Alabama  Gold  Life  Ins,  Co,,  73  or  74  Ga. 

While  the  custom  and  usage  in  dealings  between  one  insured  and  the 
insuring  company,  such  as  in  regard  to  personal  notice  to  the  insured  by 
the  agent  of  the  company  at  Savannah  of  the  time  when  premioms 
became  due,  become  so  much  a  part  of  the  contract  of  insurance  as  to 
require  the  company  to  keep  it  up,  or  to  give  notice  before  substituting 
another  mode,  yet  the  insured  must  a^t  with  reasonable  diligence,  and 
six  months'  delay  to  pay  a  premium  for  want  of  notice  appears  so 
unreasonable  as  to  show  a  purpose  to  abandon  the  policy  and  let  it 
lapse :  Id, 

Legacy. 

Failure  to  put  Property  in  Inventory — Rights  of  Legatee, — In  an 
action  of  ejectment  by  legatees  to  recover  leasehold  property  specifically 
bequeathed  to  them,  it  is  not  necessary  to  prove,  in  addition  to  the  pro- 
bate of  the  will,  and  the  grant  of  letters  testamentary,  and  the  assent  of 
the  executor  to  the  legacy,  that  the  property  was  included  in  the  inven- 
tory returned  by  the  executor,  and  was  distributed  to  the  legatees  by  the 
order  of  the  Orphans'  Court :  Matthews  v.  Turner ,  64  Md. 

The  entire  personal  estate  ought  to  be  returned  in  the  inventory  to 
the  Orphans'  Court.  But  the  title  of  a  legatee  to  property  specifically 
bequeathed,  does  not  depend  upon  the  inventory  returned  by  the  exe- 
cutor, nor  does  it  necessarily  depend  upon  the  orders  of  the  Orphans' 
Court:  Id, 

Libel. 

Fal9e  Statement  in  Affidavit  for  want  of  Arrest, — An  action  for  libel 
cannot  be  sustained  for  false  charges  of  a  crime,  in  an  affidavit  for  a 
warrant  taken  before  a  duly  authorized  and  lawfully  commissioned  mag- 
istrate, having  jurisdictiou  of  the  offence  for  which  the  warrant  issues: 
Francis  v.  l^ood,  73  or  74  Ga. 

The  only  exception  made  is  where  an  affidavit  is  sworn  recklessly  and 
maliciously  before  a  court,  that  has  no  jurisdiction  in  the  matter,  and  no 
power  to  entertain  the  proceedings :  Id, 
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The  libeller  may  be  punished  and  the  abuse  repressed  by  a  prosecu- 
tioQ  for  perjury,  the  result  of  which  is  to  make  the  libeller  infamous  if 
he  is  ooQTicted  :  Id. 

Master  and  Servant. 

hjvLiy  to  Servant — Go-employees — Foreman, — Where  a  master  dele- 
gates duties  which  the  law  imposes  upon  him  to  an  agent,  the  latter, 
whatever  his  rank,  in  performing  such  duties  acts  as  the  master,  and 
for  an  injury  to  an  employee  caused  by  the  negligence  of  such  agent, 
the  master  is  liable  :  Capper  y.  LouUvUle,  d^c,  Ry,  Co.^  103  Ind. 

A  foreman,  or  other  like  agent,  except  where  the  master's  duties  are 
delegated  to  him,  is  a  fellow  servant  with  those  under  his  immediate 
Bupervision,  and  for  his  negligence  the  master  is  not  liable  to  a  servant 
engaged  in  the  same  general  service  :  Id. 

Oae  engaged  in  the  work  of  constructing  and  repairing  tunnels  upon 
the  line  of  a  railroad,  who  is  injured  by  being  carried  from  one  point  to 
another  upon  the  line  of  the  road,  is  a  fellow  servant  with  the  engineer 
and  other  persons  in  charge  of  the  train  :  Id. 

Mines  and  Mining. 

FtMowing  Veins  outside  of  the  lines  of  the  Surface  Location — Definition 
of  "  Vein,  Lodge  or  Ledge."-^The  act  of  congress  (Rev.  Stat.  §  2322) 
gives  to  the  owner  of  a  mineral  vein  or  lode,  not  only  all  that  is  covered 
by  the  surface  lines  of  his  established  claim,  as  those  lines  are  extended 
vertically,  but  it  gives  him  the  right  to  possess  and  enjoy  that  lode 
or  vein  by  following  it  when  it  passes  outside  of  these  vertial  lines  lat- 
erally :  Iron  Silver  Mining  Co.  v.  Cheesman^  S.  C.  U.  S.,  Oct.  Term 
18^5. 

The  acts  of  congress  use  the  words  vein,  lode  or  ledge,  as  embracing  a 
more  or  less  continuous  body  of  mineral,  lying  within  a  well-defined 
booadary  of  other  rock,  in  the  mass  within  which  it  is  found,  or  it  may 
be  said  to  be  a  body  of  mineral,  or  a  mineral  body  of  rock  within  defined 
bouDdaries  in  this  general  mass :  Id. 

A  vein  is  by  no  means  always  a  straight  line,  or  of  uniform  dip  or 
thickoess,  or  richness  of  mineral  matter,  throughout  its  course.  The 
elefl  or  fissure  in  which  a  vein  is  found  may  be  narrowed  or  widened  in 
its  course,  and  even  closed  for  a  few  feet  and  then  found  further  on, 
and  the  mineral  deposit  may  be  diminished  or  totally  suspended  for  a 
short  distance,  but  if  found  again  in  the  same  course  with  the  same  min- 
eral within  that  distance,  its  identity  may  be  presumed  :  Id. 

Municipal  Corporation. 

Nuisance — System  of  Drainage — Liability  therefor — Though  the 
city,  by  its  charter,  has  the  right  to  establish  a  system  of  grading  and 
drainage,  such  grading  and  drainage  must  be  done  so  that  the  same  will 
not  prove  a  nuisance  to  the  citisens,  impairing  the  health  of  families, 
etc.,  thereby  rendering  enjoyment  of  their  property  impossible  ;  other- 
vise  the  city  will  be  liable  for  damages :  Smith  v.  City  of  Atlanta^  73  or 
73  Ga. 

The  sewer  in  question,  though  dug  in  1870,  was  and  is  under  the  con- 
trol of  the  city ;  if  it  be  a  nuisance,  the  city  has  not  abated  it,  no  one  else 
oonld,  and  not  having  abated  it  the  city  may  be  said  to  have  maintained 
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it  aod  kept  it  up,  and  it  is  thereby  a  contiDuing  nuisaDce,  for  the  miin- 
tenaDce  of  which  the  city  is  liable :  Id, 

Governmental  Duties — Principal  and  Agenh-^Retpondeat  Superior. 
— ^^Where  the  daties  delegated  to  officers  elected  by  pablic  oorporations, 
are  political  or  governmeDtal,  the  relation  of  principal  and  agent  does  aot 
exist,  and  the  maxim  of  respondeat  superior  does  not  govern :  Sumnun 
V.  Board,  103  Ind. 

Counties  are  instrumentalities  of  government,  and  are  not  liable  for 
injuries  caused  by  the  negligence  of  the  commissioners  in  the  selection 
of  an  unskilful  or  incompetent  physician  for  the  care  of  the  poor:  Jd, 

Nuisance — "  Coasting*'  on  a  Street — Passing  of  Ordinance — Lia- 
hilitg  of  Municipality. — By  sect.  40,  of  the  act  of  1878,  chap.  484, 
amending  the  charter  of  the  city  of  Cumberland,  it  is  provided 
that  the  city  council  "  may  pass  ordinances  to  remove  all  naisaocei 
and  obstructions  from  the  streets,  lanes  and  alleys  within  the  limits 
of  the  city;"  and  ^*for  the  preservation  of  peace  and  good  order, 
securing  persons  and  property  from  violence,  danger  or  destruction/' 
The  city  council,  by  ordinance,  sect.  5,  chap.  13,  of  the  city  code, 
prohibited,  under  the  penalty  of  a  fine,  "  any  sport,  play  or  exercise 
that  might  produce  bodily  injury,  or  endanger  property  on  any  street, 
square  or  alley  within  the  city  limits.''  In  an  action  against  the 
mayor  and  city  council  of  Cumberland,  to  recover  for  injuries  to  the 
plaintiff,  caused  by  his  being  knocked  down,  while  crossing  one  of 
the  streets  of  the  city,  by  a  sled  on  which  a  number  of  boys  were  coast- 
ing on  the  snow,  it  was  held,  1st.  That  the  defendant  was  under  an  obli- 
gation to  exercise  for  the  public  good  the  powers  conferred  on  it  by  its 
charter  to  prevent  nuisances  and  to  protect  persons  and  property ;  and 
that  this  duty  was  not  discharged  by  merely  passing  ordinances;  a 
vigorous  effort  must  be  made  to  enforce  them.  2d.  That  the  defendant 
was  bound  to  prevent  the  nuisance  if  it  could  do  so  by  ordinary  and 
reasonable  care  and  diligence ;  but  if  it  did  use  this  degree  of  care  and 
diligence,  it  discharged  its  duty,  and  was  relieved  from  responsibility; 
and  a  vigorous  effort  to  enforce  its  ordinance  on  the  subject  would  fulfil 
its  duty  in  this  respect.  3d.  That  the  question  whether  such  effort  was 
made  was  one  to  be  determined  by  the  jury :  Taylor  v.  Mayor ^  &c,,  of 
Cumberland,  64  Md. 

Negligence — Sidewalks — Notice. — It  is  the  duty  of  a  city  to  keep  its 
streets  and  sidewalks  in  a  reasonable  safe  condition,  so  that  they  may  he 
passed  over  in  safety  both  by  day  and  by  night,  and  for  neglect  in  this 
particular  the  city  would  be  liable  :  BtUamy  v.  City  of  Atlanta,  73  or 
74  aa. 

If  the  defect  causing  an  injury  has  existed  for  some  time  the  city  is 
chargeable  with  notice  of  it.  If  the  city  could  have  ascertained  the 
defect  its  failure  to  do  so  is  negligence,  and  it«  liability  the  same  as  if  it 
had  notice,  and  a  charge  that  the  defect  must  be  open  and  notorious,  et«., 
is  error :  Id, 

Negligence.     See  Common  Carrier;  Master  and  Servant ;  Municipal 

Corporation;  Railroad, 

Excavation  causing  Pitfall  upon  Adjoining  Lot — Parent  and  Child — 
Contributory  Negligence, — One  who  makes  an  excavation  upon  his  lot  in 
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Buch  a  manner  bs  to  cause  a  pitfall  upon  an  adjoining  lot  is  liable,  in  the 
absence  of  contributory  negligence,  to  one  who  resides  upon  the  latter, 
for  the  death  of  his  child  caused  by  falling  into  such  pit:  Mayhew  v. 
Buma^  103  Ind. 

Where  one  is  suing  for  the  death  of  his  child  alleged  to  have  been 
caused  by  the  negligence  of  another,  evidence  that  the  plaintifi*  is  poor, 
and  not  able  to  employ  any  one  other  than  his  housekeeper  to  take  care 
of  bis  children,  is  not  admissible  upon  the  question  of  contributory  neg- 
ligence :  Id. 

Where  one  knows  of  danger  which  threatens  injury  to  himself  or 
those  to  whom  he  is  bound  to  afford  protection,  and  he  can  by  reasonable 
exertion  avert  it,  his  negligent  failure  to  do  so  will  prevent  a  recovery  :  Id^ 

Nuisance.     See  Municipal  Corporation, 

Partnership.    See  Receiver, 

Injunciion — Receiver — Equity  Practice. — Upon  an  application  for  a 
receiver  of  a  partnership  the  court  does  not  detcrmiDO  the  ques- 
tions arising  between  the  partners;  the  only  question  for  coDsidera- 
tion  being,  whether,  upon  the  facts  disclosed,  there  is  an  apparent 
necessity  for  either  an  injunction,  or  a  receiver,  to  protect  the  assets  of 
the  partnership  until  the  rights  of  the  partners  can  be  definitely  deter- 
mined upon  full  hearing  of  the  case :  Heflebovoer  v.  Buck^  64  Md. 

The  question  of  the  propriety  of  granting  an  injunction  or  of  appoint- 
ing a  receiver,  is  not  to  be  determined  upon  the  allegations  of  the  bill 
alone,  but  the  averments  of  the  answer  are  also  to  be  considered  :  Id, 

The  interest  of  the  defendants,  as  well  as  that  of  the  complainant,  must 
be  considered  in  an  application  of  this  kind ;  and  where  it  is  manifest  that 
to  grant  the  injunction  and  appoint  a  receiver  as  prayed,  at  that  stage  of 
the  settlement  of  the  affairs  of  the  partnership  then  nearly  at  the  close, 
would  be  attended  with  no  substantial  good  to  any  of  the  parties  con- 
cerned, but  would  likely  be  attended  with  unnecessary  trouble,  per- 
plexity and  expense,  if  not  with  even  more  serious  mischief  tQ  the  real 
interests  involved,  the  application  will  be  denied  :  Id. 

In  such  a  case  there  must  be  some  clear  breach  of  duty,  or  conduct 
amounting  to  fraud,  or  the  facts  must  be  such  as  to  show  a  real  danger 
to  the  partnership  assets  thus  confided  to  the  administration  of  the 
aettliog  partner,  by  reason  of  insolvency  or  otherwise  :  Id, 

Practice. 

Trial  hy  the  Court  without  a  Jury — Effect  of  a  Stipulation  as  to 
what  was  Proven. — Under  the  stipulation  in  writing  of  the  parties  a 
case  was  tried  by  a  circuit  court  without  a  jury.  The  court  entered  a 
judgment  finding  certain  facts,  and,  as  a  conclusion  of  law,  the  issues 
joined  for  defendant.  On  the  same  day  a  stipulation  was  filed,  signed 
bj  the  attorneys  for  the  parties,  by  which  it  was  agreed  that  on  the  trial 
certain  facts  were  '*  proved."  Held^  That  the  stipulation  did  not  contain 
aay  agreement  as  to  the  existence  of  any  facts,  but  merely  a  statement 
u  to  what  the  proof  showed  on  the  trial :  and  therefore  as  to  any  facts 
stated  in  the  stipulation  to  have  been  shown  by  proof  at  the  trial,  if  they 
vere  not  contained  in  the  special  findings,  the  only  conclusion  could  be 
that  the  court  did  not  find  them  to  bo  facts  ;  and  that  the  case  must  be 
adjudicated  on  the  special  findings  alone:  7)fre  ds  Spring  Works  Co,  v. 
&p(KMxng,  8.  G.  U.  S.,  Oct.  Term  1885. 
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Railroad.    See  Common  Carrier. 

Negligence — Sparks  from  Locomotive — Evidence — An  action  wis 
brought  against  a  railroad  company  to  recover  damages  resulting  from  a 
fire  alleged  to  have  been  occasioned  by  the  engines  and  locomotives  of 
the  defendant  being  negligently  run  and  controlled  on  the  line  of  its 
road.  The  plaintiff  offered  only  indirect  proof  that  the  fire  was  caused 
by  the  engine  of  the  defendant.  The  defendant  then  offered  to  prove 
that  among  the  farmers  in  that  region  it  was  a  custom  or  usage  to  set  fire 
to  the  leaves  and  underbrush  at  that  season,  so  as  to  improve  the  pas- 
turage; and  that  annually,  during  many  years  before  the  defendant's  road 
was  built,  such  fires  had  been  started  in  that  valley  and  the  adjacent 
mountains.  Held^  Thsit  the  evidence  was  inadmissible:  Green  Ridgt 
Co.  V.  Brinkman,  64  Md. 

Where  a  railroad  company  is  sued  for  damages  resulting  from  a  fire 
communicated  by  the  defendant's  engine,  proof  that  the  fire  so  originated 
creates  the  presumption  of  negligence,  and  the  onus  probandi  is  on  the 
defendant  to  show  the  contrary  :  Id. 

The  fact  that  the  engine  habitually  scattered  sparks  to  such  an  extent 
as  to  endanger  combustible  material  along  the  line  of  the  road,  is  one 
from  which  the  jury  may  find  negligence  on  the  part  of  the  defendant:  Id, 

Reoeiyeb.     See  Partnership. 

Partnership — Distribution  of  Assets — Recovery  of  Judgment — Lien, 
— The  recovery  of  a  judgment  against  partners  after  the  appointment 
of  a  receiver  to  take  charge  of  the  firm  assets  for  the  benefit  of  the  firm 
creditors  generally,  creates  no  lien  against  any  property  or  funds  of  the 
firm  in  the  hands  of  the  receiver.  Such  property  or  funds  cannot  be 
levied  on  by  an  execution,  or  reached  by  garnishment,  for  the  reason  of 
its  being  in  the  custody  of  the  law  :  Jackson  v.  LaheCf  114  111. 

A  receiver  was  appointed  on  bill  filed  by  one  partner  against  the  other 
for  the  settlenrent  and  adjustment  of  the  partnership  accounts  and  the 
payment  of  creditors  of  the  firm,  which  was  insolvent,  and  the  court  had 
ordered  notice  to  be  given  to  all  creditors  to  come  in  and  prove  their 
debts  before  the  master.  It  was  Jieldy  that  one  of  the  creditors,  by  the 
recovery  of  a  judgment  against  the  firm  during  the  pendency  of  said 
bill,  and  the  filing  of  a  creditor's  bill  on  the  same  day  that  notice  to 
creditors  was  ordered,  did  not  acquire  any  lien  upon  the  assets  in  the 
hands  of  the  receiver,  or  right  to  be  preferred  over  other  creditors — and 
this  more  especially  when  such  creditor  proved  his  claim  before  the 
master,  and  shared  in  the  distribution  of  the  funds  in  his  hands  :  Id, 

Specifio  Performance. 

How  far  affected  by  Stipulation  for  Penalty. — The  mere  fact  that  a 
contract  stipulates  for  the  payment  of  liquidated  damages  in  case  of 
failure  to  perform,  does  not  prevent  a  court  of  equity  from  decreeing  a 
specific  performance :  Lyman  v.  Gedney,  114  111. 

It  is  only  where  the  contract  stipulates  for  one  of  two  things  in  the 
alternative — the  performance  of  certain  acts,  or  the  payment  of  a  certain 
amount  of  money  in  lieu  thereof — that  equity  will  not  decree  a  specifio 
performance  of  the  first  alternative :  Id, 
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SUBETT. 

Right  to  require  Indemnity  or  further  Security  from  Principal — 
Right  to  Account. — A  surety  of  a  trustee  cannot  maintain  a  bill  in  equity 
to  require  his  principal  to  give  other  and  additional  securities  upon  his 
bond  given  to  secure  the  cestuis  que  trusty  or  counter  security,  and  on  his 
failure  to  give  such  security  have  him  removed  ;  Ridgevoay  v.  Pottery 
114  111. 

The  contract  created  by  law  between  a  principal  and  surety  is,  that 
the  former  shall  refund  to  the  latter  whatever  the  surety  has  to  pay  for 
him.  The  principal  is  under  no  legal  duty  to  a  surety  to  keep  his  co- 
sureties in  equal  solvency  as  they  were  when  they  first  became  such,  or  to 
keep  any  co-sureties  to  share  in  the  liability :  Id. 

Courts  of  equity,  in  relief  of  sureties  under  apprehension  of  loss  or 
injury,  have  gone  to  the  extent  to  allow  the  surety,  aAer  the  debt  has 
become  due,  to  file  a  bill  to  compel  the  principal  to  discharge  the  debt 
for  which  the  surety  is  responsible ;  and  it  has  been  said  that  a  surety, 
when  the  debt  has  become  due,  may  come  into  equity  and  compel  the 
creditor  to  sue  for  and  collect  the  debt  from  the  principal :  Id, 

Go  bill  by  a  surety  on  the  bond  of  a  trustee,  against  the  trustee,  to 
compel  him  to  render  to  the  court  a  report  of  his  acts,  including  his 
receipts  and  disbursements,  or  his  debits  and  credits,  where  the  cestuis 
que  trust  are  not  made  parties,  there  is  no  error  in  the  court  refusing  to 
pass  upon  the  report  and  state  the  account,  as  such  a  statement  of  the 
account  would  not  conclude  them  ;  Id. 

Tax  and  Taxation. 

Goods  for  EacjpoH  —  IFAen  Potoer  to  Tax  same  Ceases, — Goods 
intended  for  export  from  the  state  of  their  production  to  a  foreign  coun- 
try or  to  another  state  do  not  cease  to  be  part  of  the  general  mass  of  the 
property  in  the  atate  of  production,  subject,  as  such,  to  taxation  in  the 
QSiul  way,  until  they  have  been  shipped,  or  entered  with  a  common 
carrier  for  transportation,  or  have  been  started  upon  such  transportation 
in  a  continuous  route  or  journey ;  the  carrying  of  them  to  the  depot 
where  the  journey  is  to  commence  is  no  part  of  that  journey  :  Coe  v. 
Errol,  S.  C.  U.  8.,  Oct.  Term  1885. 

Property  in  Ih'ansit. — Where  property  is  collected  from  one  or  more 
points,  by  any  means  of  transportation,  and  is  awaiting  the  necessary 
preparation  and  facilities  for  further  transportation,  it  will  be  deemed  to 
be  m  transit  while  so  detained,  and  not  liable  to  taxation :  Boards  &c., 
V.  Standard  OU  Co.,  103  Ind. 

But  where  property  is  collected,  even  though  it  may  be  at  the  point 
of  final  shipment,  to  await  indefinitely  the  owner's  pleasure  or  the  rise 
of  markets,  or  to  undergo  a  partial  process  of  manufacture,  or  from  any 
other  cause  having  no  relation  to  the  preparation  for  or  facilities  or 
exigencies  of  transportation,  it  will  be  held  to  have  acquired  a  situs, 
making  it  subject  to  taxation  :  Id. 

TSLSQBAPH. 

Failing  to  transmit  Message  to  Point  without  the  State — Statutory 
Penalty — Constitutional  Law — Delay  in  transmitting  Messages — Evi- 
dence— Burden  of  Proof — Prescribing  a  penalty  against  telegraph  com« 
panics  for  failing  to  transmit  a  message,  is  valid  and  constitutional. 
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whether  the  message  is  to  a  point  within  or  without  the  limits  of  this 
state :    Western  U.  Tel.  Co.  v.  Ferris,  103  Ind. 

Where  the  sender  of  the  message  proves  that  there  was  an  unreasoo- 
ahle  delay,  the  harden  of  explaining  the  delay  is  upon  the  company:  Id. 

A  delay  of  several  hours  in  transmitting  a  message  that  only  requires 
from  five  to  fifteen  minutes  for  its  transmission,  shows  a  want  of  dili- 
gence :  Id, 

Where  the  business  of  an  office  is  such  that  one  operator  cannot 
receive  messages  with  reasonable  promptness,  it  is  the  duty  of  the  com- 
pany to  supply  the  required  assistance :  Id, 

Tort.     See  United  States  Courts, 

Trustee.    See  Surety. 

Payment  to-^ Acceptance  of  Credit  on  his  Individual  Account, — Where 
a  trustee  holds  a  note  belonging  to  the  trust  estate,  and  receives  in  pay- 
ment thereof,  wholly  or  partially,  a  credit  allowed  to  himself  on  his  own 
individual  indebtedness,  the  payment  is  not,  in  behalf  of  the  maker  of 
the  note,  a  good  payment  to  the  trust  estate ;  although  the  trustee  u 
solvent  at  the  time  of  such  payment :  Maynard  Y,  Glevdand,  73  or  74 
Ga. 

United  States  Courts. 

Jurisdiction — Tort — Jdeasure  of  Damages — Judicial  Discretion. — In 
an  action  of  trespass  for  seizing  and  taking  personal  property,  colore  officiij 
with  circumstances  of  aggravation  and  averment  of  special  damage, 
brought  in  Circuit  Court  United  States,  under  act  3d  March  1875,  it  is 
error  for  the  court  to  dismiss  the  suit  on  the  ground  that  it  did  not,  ^^really 
and  substantially,''  involve  a  dispute  or  controversy  properly  within  its 
jurisdiction,  where  the  conclusion  reached  is  founded  on  an  opinion 
deduced  from  the  declaration  filed  that  the  damage  complained  of  did  not 
exceed  the  sum  of  $500  and  that,  if  the  jury  should  render  a  verdict  for 
that  amount,  the  court  would  set  it  aside  as  excessive :  Berry  v.  Ed- 
munds, S.  C.  U.  S.,  Oct.  Term  1885. 

The  action  being  for  tort  and  no  precise  rule  of  law  fixing  the  recover- 
able damages,  it  was  the  peculiar  function  of  the  jury  to  determine  the 
amount  by  their  verdict ;  and  in  so  doing  they  might  have  properly 
inflicted  punitive  damages  upon  the  defendant,  having  in  view  the  enor- 
mity of  his  offence  rather  than  the  measure  of  compensation  to  the  plain- 
tiff; such  a  verdict  should  not  be  set  aside  **  unless  the  court  can  clearly 
see  that  the  jury  have  committed  some  very  gross  and  palpable  error,  or 
have  acted  under  some  improper  bias,  Influence  or  prejudice,  or  have 
totally  mistaken  the  rules  by  which  the  damages  are  to  be  regulated :  Id. 

Where  it  does  not  appear  as  matter  of  law  from  the  nature  of  the 
case,  as  stated  in  the  pleadings,  that  there  could  not  legally  be  a  judg- 
ment recovered  for  the  amount  necessary  to  give  jurisdiction,  the  court, 
in  order  to  dismiss  the  suit  for  want  of  jurisdiction,  must  find,  as  a  mat- 
ter of  fact,  upon  evidence  legally  sufficient,  '^  that  the  amount  of  damages 
stated  in  the  declaration  was  colorable,  and  had  been  laid  beyond  the 
amount  of  a  reasonable  expectation  of  recovery,  for  the  purpose  of 
creating  a  case :''  Id. 

The  discretion  given  by  sect.  5,  act  March  8d  1875,  is  judicial,  pro- 
ceeding upon  ascertained  facts  according  to  rules  of  law,  and  subject  to 
review  for  apparent  errors  :  Id, 
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ACTIONS  BY  AND  AGAINST  RECEIVERS. 

It  18  the  purpose  of  the  writer,  in  the  following  pages,  to  discuss 
certain  general  principles  of  law  and  rules  of  pra.ctice  in  regard  to 
actions  at  law  and  bills  in  equity  brought  by  or  against  receivers, 
excluding  the  whole  subject  of  their  appointment,  and  excluding 
also  the  matter  of  allowance  of  claims  against  them  by  the  court 
without  suit.  And  it  is  to  be  understood  that  the  propositions  here 
advanced  havo  reference  equally  to  receivers  of  corporations,  of 
judgment  debtors,  and  of  partnerships,  unless  a  distinction  is  spe- 
cially noted. 

In  an  action  brought  by  a  receiver  it  is  generally  considered 
necessary  for  him,  since  he  sues  in  a  representative  capacity  and 
not  in  his  individual  right,  to  set  out  in  his  pleadings  the  authority 
bj  which  he  acts,  in  such  manner  that  traverse  can  be  taken  upon 
it:  Bangs  ▼.  Mcintosh,  23  Barb.  591 ;  White  v.  Low,  7  Id.  204 ; 
Potter  V.  Merchants'  Bank,  28  N.  Y.  641.  But  the  defendant 
nay  be  estopped  by  his  own  admissions  or  conduct,  from  denying 
the  authority  of  the  receiver  or  his  right  to  maintain  the  particular 
action ;  and  in  such  case  it  is  not  required  of  the  receiver  to  prove 
either  his  appointment  or  his  authority  to  bring  the  suit :  Scott  ▼. 
l)une<mbj  49  Barb.  73.  And  it  is  to  be  noted  that  the  regularity, 
propriety,  or  necessity  of  the  receiver's  appointment  cannot  be  called 
in  question  in  any  proceeding  instituted  by  or  against  him,  at  least 
80  &r  as  regards  parties  or  privies  to  the  original  proceeding  ;  for 
they  are  bound  by  the  order  of  appointment,  and  cannot  attack  it 
collaterally :  High  on  Receivers,  §  203.     As  concerns  strangers, 
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however,  the  rule  is  not  quite  so  clear.  It  has  been  held  in  Louisi- 
ana, that  where  a  receiver  sues  on  a  promissory  note,  the  regularity 
of  his  appointment  cannot  be  questioned  by  the  defendant ;  it  is 
enough  for  the  latter  to  know  that  the  receiver  was  in  fact  appointed, 
and  as  such,  holds  the  note  in  controversy,  and  that  he  will  be  dis- 
charged of  his  debt  by  payment  to  the  receiver :  Case  v.  Marchandj 
23  La.  Ann.  60.  And  in  Thompson  on  Corporations,  §  542,  it  is 
said,  ^'  it  has  been  held  that  to  a  suit  by  a  receiver  to  collect  an 
unpaid  subscription,  a  shareholder  may  aver  that  the  receiver  was 
improperly  appointed  by  a  decree  not  binding  on  the  shareholder: 
Chandler  v.  Brown^  77  111.  333.  But  this  doctrine  may  perhaps 
be  of  questionable  correctness,  or  at  least  application,  since  the 
shareholder  could  have  intervened  in  the  proceeding  by  which  the 
receiver  was  appointed :  Schoonover  v.  Hinckley^  48  Iowa  82." 
Probably  those  who  were  entire  strangers  to  that  proceeding  should 
be  allowed,  in  a  collateral  action  where  their  interests  are  affected 
by  the  appointment,  to  attack  the  order  on  the  ground  that  it  was 
procured  through  fraud  and  collusion,  and  by  deception  practised  on 
the  court,  but  for  no  other  reason.  The  proceeding  by  receivership 
is  quasi  in  rem^  so  far  as  it  involves  a  sequestration  of  the  assets, 
but  it  is  not  wholly  in  rem  so  as  to  be  binding  on  all  the  world.  So 
strictly  is  the  general  rule  adhered  to,  that  it  has  been  held  in 
Illinois,  that  a  receiver  appointed  by  a  master  in  chancery  (who  has 
in  that  state  no  power  to  make  such  appointment),  may  nevertheless 
defend  an  action  of  trespass  in  respect  of  the  personalty  committed  to 
his  charge,  if  the  papers  were  regularly  issued  under  the  seal  of  the 
court :  Brush  v.  Blanchardy  19  111.  31. 

As  the  receiver  does  not  occupy  any  higher  ground  than  the  cor- 
poration (or  firm,  as  the  case  may  be),  his  appointment  does  not 
change  the  contract  relations  of  the  parties  nor  create  a  right  of 
action  where  none  previously  existed ;  if,  therefore,  the  claim  which 
he  seeks  to  enforce  was  in  such  shape,  at  the  time  of  his  appoint^ 
ment,  that  the  corporation  could  not  have  maintained  a  suit  upon 
it,  neither  can  the  receiver  do  so  without  taking  the  necessary  steps  to 
complete  the  liability  of  the  debtor :  Williams  v.  Babeock,  25  Barb. 
109.  And  the  fact  that  he  is  an  officer  of  the  court  does  not  confer 
upon  him,  when  he  becomes  a  suitor  for  the  purpose  of  carrying  out 
the  objects  of  his  trust,  any  privileges  or  powers  not  accorded  to 
other  litigants.  Thus  he  must  pursue  the  appropriate  and  existing 
remedies^  and  (for  example)  if  the  demand  is  one  cognisable  at  law. 
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he  must  apply  to  that  fomm,  and  there  is  nothing  in  his  position 
which  aathorizes  him  to  proceed  by  bill  in  equity :  JFreeman  v.  Win- 
ekiMter,  18  Miss.  577. 

Whether  a  suit  will  properly  lie  in  the  receiver's  own  name,  on  a 
cause  of  action  which  accrued  in  favor  of  the  insolvent  prior  to  his 
appointment,  or  whether  it  must  be  brought  in  the  name  of  the 
party  over  whom  he  is  appointed,  is  a  matter  that  is  usually  regu- 
lated either  by  the  statute  law  of  the  state,  or  the  order  by  which 
he  was  appointed.    But  if  he  is  not  directly  authorized  to  sue  and 
be  sued  in  his  own  name,  either  by  statute  or  by  an  order  of  the 
court  from  which  he  derives  his  appointment,  the  prevalent  opinion 
seems  to  be  that  the  suit  must  be  brought  in  the  name  of  the  cor- 
poration or  party  in  whom  the  right  of  action  existed  before  the 
appointment :  Manlove  v.  Burger,  88  Ind.  211 ;   Teager  v.  WaU 
hoe,  44  Penn.  St.  294 ;  King  v.  Outta,  24  Wis.  627 ;  Newell  v. 
FiMher,  24  Miss.  392  ;  Booth  v.  Olarh,  17 -How.  331 ;  Oraydon  v. 
ChiJireh,  7  Mich.  36  ;  Dich  v.  8truther%,  20  Rep.  643.     The  prin- 
ciple upon  which  this  rule  is  predicated,  is,  that  in  the  absence  of 
such  provisions,  the  receiver  can  neither  be  regarded  as  an  assignee 
of  the  property  intrusted  to  him,  nor  as  a  purchaser  thereof  for 
value.    True,  he  is  a  public  officer,  representing  both  the  corpora- 
tion and  its  creditors ;  but  he  does  not  succeed  to  the  titles  held  by 
the  insolvent,  nor  become  the  legal  owner  of  its  rights  in  action, 
unless  the  statute  declares  that  such  effect  shall  follow  his  appoint- 
ment    There  are  therefore  only  two  grounds  on  which  he  can  base 
any  claim  to  maintain  a  suit  in  respect  of  such  rights  in  his  own 
name;  (1)  that  the  law  of  the  state  constitutes  him  a  statutory 
assignee  of  the  property  of  the  insolvent,  as  is  the  case  in  New  York ; 
or,  (2)  that  the  court  having  taken  into  its  own  charge  and  custody 
the  assets  and  effects  of  the  corporation,  for  the  purpose  of  adminis- 
tering the  trust,  has  authorized  and  directed  its  minister,  the 
receiver,  to  bring  actions  for  the  recovery  of  those  assets  in  his 
proper  person.     It  is  in  the  latter  aspect  that  we  must  view  the 
decisions  to  the  effect  that  it  is  entirely  competent  for  the  chancellor 
to  authorize  the  receiver  to  institute  actions  in  his  own  name  for  the 
recovery  of  assets,  and  in  that  case,  being  substituted  in  the  place 
of  the  real  parties  in  interest,  he  is  subrogated  to  all  their  rights : 
Hardwiek  ▼.  Sock,  8  Ga,  854 ;  Leonard  v.  Storr$^  31  Ala.  488. 

In  accordance  with  the  rule  above  stated,  it  is  held  that  a  receiver 
of  the  property  of  a  partnership  cannot  maintain  an  action  of  trover 
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in  his  own  name  for  the  conversion  of  the  property  of  the  firm  before 
his  appointment ;  for  he  does  not  become  the  legal  owner  of  the 
property  which  he  is  required  to  take  in  charge^  nor  does  his  appoint- 
ment transfer  to  him  the  legal  rights  of  the  firm  in  any  of  their 
choses  in  possession  or  in  action  :  Yeager  y.  Wallace,  44  Penn.  St 
294 ;  though  see  Oillet  v.  FairehUdj  4  Denio  80.  But  if  the  pro- 
perty has  already  passed  into  the  hands  of  the  receiver,  the  role  is 
entirely  different.  For  he  is,  in  that  case,  most  certainly  entitled 
to  its  possession,  and  therefore  has  a  right  to  maintain  trover  in  hia 
own  name  for  a  conversion  transpiring  after  he  had  reduced  it  to 
possession :  Singerly  v.  Fox,  75  Penn.  St.  112  ;  Gardner  v.  Smith, 
29  Barb.  68 ;  Boyle  v.  Toumes,  9  Leigh  158.  And  so  where  an 
execution  on  a  judgment  in  favor  of  an  insolvent  bank  has  been 
legally  extended  on  real  estate  and  seisin  thereof  delivered  to  the 
receivers,  they  may  maintain  an  action  of  forcible  entry  and  detainer 
in  their  own  names  against  the  tenant  holding  possession  without 
their  consent ;  because,  as  stated  by  Walton,  J.,  "  The  object  of 
the  suit  is  to  obtain  possession  of  the  real  estate  in  question  for  the 
receivers,  and  not  for  the  bank.  A  suit  in  the  name  of  the  bank 
would  not  accomplish  that  purpose ;  for  the  execution  or  writ  of 
possession,  if  one  was  obtained,  would  require  the  officer  executing  it 
to  put  the  bank,  and  not  the  receivers  into  possession  :"  Baker  v. 
Cooper,  57  Me.  888.  And  this  modification  of  the  rule  may  reason- 
ably be  extended  to  all  cases  where  the  cause  of  action  accrued  after 
the  appointment,  and  in  favor  of  the  receiver  as  receiver. 

But  it  is  sometimes  a  question  whether  the  receiver  has  a  right 
to  maintain  the  action  at  all,  either  in  his  own  name  or  that  of 
another.  The  generally  accepted  rule  is  that  in  the  absence  of  an 
enabling  statute,  he  cannot  do  so  without  an  order  of  court  That 
is,  if  the  statute  does  not  authorize  him  to  bring  suits  at  law  for  the 
recovery  of  assets  or  for  other  purposes,  he  cannot  institute  proceed- 
ings of  his  own  motion  and  without  the  direction  of  the  court :  Bat- 
tle V.  Davis,  66  N.  C.  252 ;  Screven  v.  Clark,  48  Ga.  41 ;  Green 
V.  Winter,  1  Johns.  Ch.  60.  The  case  of  Tillinghast  v.  Champlin, 
4  R.  I.  173,  maintains  the  opposite  view  with  great  ability,  and 
claims  to  be  in  accordance  with  the  old  English  practice.  But  this 
decision  stands  practically  alone,  both  in  this  country  and  among 
the  modern  cases  in  England.  But  of  course  where  a  statutory 
enactment  (as  the  Maryland  Act  of  1868,  c.  471,  §  195)  gives  to 
the  receiver  of  a  corporation  a  right  to  sue,  no  special  authority 
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from  the  court  which  appointed  him  need  be  shown :  Hayes  v.  Brotz- 
fnan,  46  Md.  519.  And  where  he  is  not  expressly  authorized  to  sue 
by  the  order  of  his  appointment,  he  may  be  so  authorized  by  a  subse- 
quent order  of  the  same  court :  Lathrop  v.  Knap^  37  Wis.  307. 

As  the  receiver  owes  his  appointment  to  a  pending  litigation,  so 
his  proceedings  must  be  regulated  with  the  reference  to  that  suit, 
and  his  authority  is  strictly  confined  to  the  matters  in  controversy 
therein.  Thus  a  receiver  appointed  in  a  suit  in  equity  to  foreclose 
a  mongage  of  a  railroad,  cannot  maintain  an  action  to  recover 
earnings  of  the  road  accruing  before  his  appointment,  because  the 
mortgage  not  attaching  to  them,  they  are  not  in  controversy  in  the 
suit  in  which  he  was  appointed :  Noyea  v.  Richy  52  Me.  115.  And 
*Mf  the  property  is  in  the  possession  of  the  third  person  who  claims 
the  right  to  retain  it,  the  receiver  must  either  proceed  by  suit  in 
the  ordinary  way  to  try  his  right  to  it,  or  the  complainant  should 
make  such  third  person  a  party  to  the  suit,  and  apply  to  have  the 
receivership  extended  to  the  property  in  his  hands;  so  that  an 
order  for  the  delivery  of  the  property  may  be  made  which  will  be 
binding  upon  him,  and  which  may  be  enforced  by  process  of  con- 
tempt if  it  is  not  obeyed :"  Parker  v.  Brovming^  8  Paige  Ch.  388 ; 
Daw  V.  Gray,  16  Wall.  203. 

As  a  general  rule  the  receiver  is  not  allowed  to  employ  the  attorney 
of  either  of  the  parties  to  the  original  proceeding  to  advise  or  assist 
him  in  discharging  the  obligations  of  his  trust.  The  attorney's 
first  duty  is  to  his  client,  and  on  his  behalf,  he  is  already  bound  to 
scrutinize  all  the  proceedings  of  the  receiver,  and  to  see  that  the  latter 
is  faithful  in  accomplishing  the  objects  of  his  appointment.  The 
undertaking  to  act  as  solicitor  or  counsel  for  the  receiver,  would 
therefore,  in  many  instances,  involve  the  attorney  in  conflicting  and 
inconsistent  duties :  Ryckman  v.  Parking,  5  Paige  Ch.  543 ;  In  re 
AimUy,  1  Edw.  Ch.  576.  This  rule,  however,  is  only  intended 
to  protect  the  rights  of  the  parties  to  the  suit,  and  if  they  make  no 
objection,  the  receiver  is  not  absolutely  forbidden  to  employ  the 
solicitor  of  either  of  them  ;  and  certainly  a  mere  stranger  has  no 
right  to  raise  that  objection  when  the  receiver  employs  such  solicitor 
to  sue  the  stranger ;   Warren  v.  Sprague,  11  Paige  Ch.  200. 

Where  an  action  is  pending  at  the  time  of  the  receiver's  appoint- 
ment, in  which  the  corporation  is  plaintiff,  the  proper  practice  is  to 
continue  the  suit  in  the  name  of  the  receiver,  by  order  of  court  on 
a  summary  application :   Talmage  v.  Pell,  9  Paige  Ch.  410.     And 
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SO  where  the  corporation  is  party  defendant  to  a  suit  properly  com- 
menced in  the  Court  of  Chancery,  such  action  is  neither  barred  nor 
abated  by  the  subsequent  appointment  of  a  receiver  over  the  corpora- 
tion ;  at  most,  such  appointment  will  render  the  suit  defective,  so  u 
to  make  it  irregular  for  the  complainant  to  proceed  until  the  receiver 
is  brought  before  court  by  a  supplemental  bill  in  the  nature  of  a 
bill  of  revivor :    Wilson  v.  Wilson  1  Barb.  Ch.  592.     Nor  will  the 
appointment  be  sufficient  ground  for  dissolving  an  attachment  pre- 
viously issued  against  the  corporation ;  the  plaintiff  should  have 
the  receiver  substituted  and  then  proceed  with  his  action  :  Ficken- 
gill  V.  MyerSj  99  Penn.  St.  602.     However,  it  must  be  remembered 
that  the  receiver  is  a  stranger  to  all  proceedings  which  he  finds  in 
progress  at  the  time  of  his  appointment,  until  he  is  regularly  brought 
before  the  court.     Hence,  he  cannot  interfere  in  a  pending  suit 
against  the  corporation,  as  by  giving  notice  of  a  motion  or  conduct- 
ing an  appeal  in  his  own  name,  unless  he  has  been  made  a  party  to 
the  action  by  order  of  court :   Tracey  v.  Bank,  ST  N.  T.  523.    In 
this  connection  we  may  cite  an  interesting  case  recently  decided  by 
the  Supreme  Court  of  Pennsylvania.     The  facts  were  as  follows :  a 
creditor  of  a  mutual  insurance  company  had  reduced  his  claim  to 
judgment,  and  issued  process  against  a  garnishee  who  was  indebted 
to  the  company  on  his  premium  note  for  his  proportion  of  losses 
sustained,  but  to  an  amount  not  yet  ascertained ;  pending  this  pro- 
ceeding the  company  was  dissolved  by  a  decree  of  the  court  and  a 
receiver  appointed,   who   thereupon   levied  an  assessment  on  all 
the  premium  notes,  thereby  liquidating  the  indebtedness  of  the 
garnishee ;  it  was  held  that  the  dissolution  of  the  corporation  did 
not  abate  the  garnishment  proceedings,  nor  did  the  appointment  of 
the  receiver  prevent  the  creditor  from  continuing  the  same,  and  he 
was  therefore  entitled  to  recover  from  the  garnishee  the  amount  of 
his  claim  to  the  extent  of  the  indebtedness  fixed  upon  the  latter  by 
the  action  of  the  receiver ;  because  the  attachment  created  a  charge 
upon  the  garnishee's  debt  subject  to  which  it  passed  into  the  receiver*s 
hands  as  assets,  and  his  action  in  making  the  assessment  simply 
ascertained  the  amount  of  the  debt  upon  which  the  creditor  had 
levied :  Hays  v.  Lycoming  Fire  Ins,  Co.j  99  Penn.  St.  621. 

Upon  the  appointment  of  a  receiver  of  a  corporation,  the  right  of 
action  against  the  shareholders  for  their  unpaid  subscriptions  to  the 
capital  stock  vests  in  him,  and  a  judgment-creditor  of  the  corpora- 
tion will  be  restrained  from  prosecuting  a  suit  against  an  individual 
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stockholder  in  respect  of  such  subscription  :  Rankine  v.  EllioU^  16 
N.  Y.  377 ;  Mann  v.  Oarriey  2  Barb.  294.  But  if  the  receiver 
fraudulently  combining  with  the  stockholders,  neglects  or  refuses  to 
call  in  unpaid  stock,  for  the  discharge  of  debts,  the  proceeding  may 
be  maintained  directly  by  the  creditor  in  his  own  name  against  the 
stockholders,  making  the  receiver  a  party  defendant :  Eightower  v. 
Thornton^  8  Ga.  486.  In  an  action  of  this  kind,  against  a  delin- 1 
quent  subscriber,  the  receiver  is  not  restricted  in  bis  recovery  to  the 
amount  of  the  debt  due  to  the  creditor  of  the  corporation  who  pro-' 
cored  his  appointment,  for  he  acts  for  all  the  creditors  and  stock- 
holders :  Mann  v.  Pewte,  2  Sandf.  Ch.  267. 

In  the  next  place  the  inquiry  presents  itself  whether  the  receiver 
is  estopped  to  set  up  the  fraudulent  acts  of  the  corporation,  com- 
mitted prior  to  his  appointment  in  a  suit  brought  by  or  against  him. 
Id  order  to  determine  this  question  we  must  first  answer  the  further 
query,  what  parties  does  the  receiver  represent  ?  Cases  may  some- 
times arise  where  the  receiver  can  properly  be  considered  as  repre- 
fienting  only  the  corporation  :  and  accordingly  it  was  held  in  an 
early  New  York  case  that  where  a  corporation  has  done  acts  in  fraud 
of  its  creditors,  and  a  receiver  is  afterwards  appointed,  the  remedy 
cannot  be  pursued  in  his  name,  but  must  be  sought  directly  by  the 
person  defrauded ;  for  such  fraudulent  transactions  would,  in  most 
cases  be  binding  on  the  corporation,  and  therefore,  also  upon  its 
representative :  Hyde  v.  Lynde,  4  N.  Y.  387.  But  in  the  great 
mijority  of  instances  it  is  either  essential  to  the  maintenance  of  the 
action,  or  a  necessary  deduction  from  the  circumstances  of  the  case, 
that  the  receiver  should  be  held  to  represent  not  only  the  corpora- 
tion over  which  he  is  appointed,  but  also  the  creditors  and  all  parties 
in  interest.  Hence  it  is  held  that  an  action  to  vacate  and  set  aside 
a  judgment  against  the  corporation,  on  the  ground  that  it  was 
obtained  without  consideration  by  collusion  with  the  officers  of  the 
corporation,  and  in  fraud  of  creditors,  will  lie  in  the  name  of  the 
receiver ;  for  it  is  his  duty,  as  the  representative  of  the  creditors,  to 
resist  the  enforcement  of  the  judgment ;  this  he  could  not  do  in  the 
original  action,  because  he  was  a  stranger  to  that  proceeding,  and 
therefore  it  is  open  to  him  to  proceed  by  direct  action :  WkittleBey 
V.  Delaney,  73  N.  Y.  671 ;  Porter  v.  Williams,  9  Id.  142.  So 
where  a  debt  due  the  corporation  has  been  fraudulently  discharged, 
by  collusion  with  the  officers,  a  bill  to  obtain  satisfaction  of  the  debt 
against  the  original  debtor,  is  properly  brought  in  the  name  of  the 
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receiver,  for  he  represents  the  creditors:  Nathan  y.  Whitloek^  9 
Paige  Ch.  152.  But  conversely,  when  the  receiver  sues  on  a  con- 
tract made  before  his  appointment,  and  it  appears  that  the  defend- 
ant was  induced  to  make  the  agreement  by  the  fraudulent  misrepre- 
sentations of  the  agents  of  the  corporation  as  to  its  solvency,  that 
defence  may  be  urged  as  well  against  the  receiver  as  against  the 
corporation  :  Lithfield  Bank  v.  Peck^  29  Conn.  384. 

The  right  of  a  defendant,  in  a  suit  by  the  receiver,  to  set  off  a 
claim  which  he  holds  against  a  corporation,  is  involved  in  consider- 
able doubt.  This,  also,  must  depend  upon  the  receiver's  representa- 
tive capacity.  If  he  represents  only  the  corporation,  justice 
obviously  demands  that  the  debtor  should  have  the  same  equitable 
right  of  set-off  against  him  which  he  would  have  against  the  cor- 
poration itself.  But,  as  we  have  already  seen,  he  must  be  regarded 
in  most  instances,  as  the  representative  both  of  the  corporation  and 
its  creditors.  In  the  latter  case,  therefore,  the  true  rule  seems  to 
be,  that  if  the  debtor  holds  a  claim,  such  that  it  is  capable  of  being 
made  the  basis  of  an  independent  action,  it  cannot  be  allowed  as  a 
set-off  to  the  receiver's  suit.  Because,  if  the  debtor  has  such  an 
independent  claim,  he  is,  to  that  extent,  a  creditor  of  the  corpora- 
tion ;  as  such,  he  is  entitled  to  all  the  rights  and  remedies  of  the 
other  creditors,  if  he  can  and  does  affiliate  with  them  in  the  main 
proceedings,  but  to  no  more.  Now  to  allow  his  set-off  would  prac- 
tically amount  to  giving  him  a  short  cut  to  the  very  point  which 
the  other  creditors  are  striving  to  reach  by  the  indirect  process  of 
the  receivership,  viz. :  the  recovery  of  their  debts.  In  other  words, 
it  would  give  him  a  manifest  and  unjust  preference  over  other 
creditors.  And  further,  since  the  receiver  is  the  representative  of 
the  creditors  in  suing  to  recover  the  assets  of  the  estate,  the  action, 
though  brought  in  his  name,  is  in  reality  a  proceeding  in  the  interest 
and  behalf  of  the  creditor.  Now  a  demand  against  the  corporation 
is  obviously  no  claim  against  its  creditors ;  and  therefore  the  debtor 
ought  not  to  be  allowed  to  offer  as  a  set-off  any  claim  which  would 
not  be  good  against  the  creditors,  were  they  the  nominal  plaintiffs 
instead  of  the  cestuis  que  trust  This  latter  view  is  the  one  which 
controlled  the  decision  in  the  well-reasoned  case  of  Osgood  v.  Ogden, 
4  Keyes  (N.  Y.)  70.  And  in  support  of  the  former  position,  see 
Clark  V.  Brockway^  3  Id.  13.  The  case  of  Receivers  v.  Patterson 
Gaslight  Co.y  8  Zabr.  283,  appears  at  first  sight  to  maintain  a  con- 
trary doctrine,  but  the  decision  was  governed  by  a  local  statute. 
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And  a  very  recent  case  from  the  same  court  entirely  supports  the 
first  position  taken  above:  Williams  v.  Traphagen,  38  N.  J.  Eq. 
57.  On  the  other  hand  where  one  indebted  to  an  estate  which  is 
in  a  receiver's  hands  is  employed  to  render  necessary  services 
for  the  benefit  and  protection  of  the  estate,  the  value  of  his 
services  may  be  allowed  as  a  set-off  to  an  action  by  the  receiver  to 
recover  the  debt :  Davis  v.  Stover^  58  N.  Y.  473 ;  for  this,  of  course 
would  be  a  good  claim  against  the  creditors  themselves  if  they  were 
suing  as  plaintiffs,  in  respect  to  the  trust  estate,  instead  of  their 
representative,  the  receiver.  A  Massachusetts  decision  holds  that 
in  an  action  by  the  receiver  of  a  bank,  upon  a  debt  contracted 
before  his  appointment,  the  defendant  may  set  off  debts  held  by  him 
before  the  proceedings  in  which  the  receiver  was  appointed,  but  not 
debts  purchased  since  that  time:   OoU  v.  Brown^  12  Gray  233. 

Like  all  other  representatives  whose  authority  depends  upon  the 
action  of  a  court,  the  receiver  has  no  power,  merely  by  virtue  of  his 
appointment  in  one  state,  to  go  into  a  foreign  jurisdiction  and  there 
sue  for  the  recovery  of  assets,  or  upon  any  other  cause  of  action. 
As  stated  by  Mr.  Justice  Wayne,  "  He  has  no  extra-territorial 
power  of  ofiicial  action ;  none  which  the  court  appointing  him  can 
confer,  with  authority  to  enable  him  to  go  into  a  foreign  jurisdiction 
to  take  possession  of  the  debtor's  property ;  none  which  can  give 
him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a  foreign 
court  or  another  jurisdiction,  as  the  judgment-creditor  himself  might 
have  done,  where  his  debtor  may  be  amenable  to  the  tribunal  which 
the  creditor  may  seek :"  Booth  v.  Clark^  17  How.  322 ;  Killmer 
Y.  Hohartj  58  How.  Pr.  452.  The  suit  must  therefore  be  brought, 
if  at  all,  in  the  name  of  the  corporation  :  Hope  Mut,  Life  Ins,  Co. 
V.  Tayhfj  2  Rob.  (N.  Y.)  278.  But  where  receivers  appointed  in 
another  state  have  power,  by  the  laws  of  that  state,  to  sell,  assign, 
or  convey  the  assets  of  the  insolvent,  they  may  assign  a  debt  due 
from  a  citizen  of  a  foreign  state,  and  such  assignment  will  give  the 
purchaser  an  equitable  right  of  action,  in  the  courts  of  the  latter 
state,  at  least  as  against  the  debtor,  though  its  effect  as  against 
creditors  and  boTia  fide  purchasers  is  not  determined  in  this  case  : 
Hoyi  V.  Thompson^  5  N.  Y.  320.  And  so,  where  a  citizen  of  the 
state  has  attached  a  fund  in  the  hands  of  one  indebted  to  a  foreign 
corporation,  and  it  appears  that  receivers  have  been  appointed  over 
that  corporation  in  the  state  of  its  domicile,  such  receivers  cannot 
come  into  the  courts  here  and  claim  the  funds  attached,  as  assets 
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of  the  corporation,  because  thej  have  no  extra-territorial  authority. 
Warren  v.  Union  National  Bank^  7  Phila.  156.     A  aimilar  case 
was  decided  in  Massachusetts  upon  grounds  somewhat  different,  bat 
equally  conclusive  of  the  question,  viz. :  that  the  proceeding  by  ap- 
pointment of  receivers  is  in  effect  an  involuntary  assignment  for 
the  benefit  of  the  creditors — ^it  matters  not  whether  the  trustee  be 
called  assignee  or  receiver — ^and  it  is  well  settled  that  insolvency 
proceedings  taken  under  the  laws  of  a  given  state  can  have  no 
effect,  as  against  non-resident  creditors,  upon  any  remedies  which 
the  latter  may  have  against  property  within  their  own  state.   Taylcr 
v.  Columbian  Ina.  Co.^  14  Allen  353.      But  this  power  to  sue  in 
the  courts  of  a  foreign  jurisdiction,  though  never  to  be  claimed  by 
the  receiver  as  a  matter  of  right,  may  sometimes  be  accorded  to 
him  as  a  privilege,  on  the  principles  of  comity  which  prevail  be- 
tween the  states  of  the  Union.     But  this  privilege  rests  in  the 
discretion  of  the  court,  and  will  not  be  granted  in  derogation  of  the 
rights  of  resident  creditors.     Thus  it  is  said:  '^  Upon  principles  of 
comity,  often  recognised  and  always  acted  on,  except  when  they 
come  in  conflict  with  paramount  rights  of  suitors  in  our  courts, 
they  [the  foreign  receivers]  might  be  admitted  here  to  protect  the 
interests  and  enforce  the  claims  of  the  corporation,  of  whose  affairs 
they  are  the  legal  guardians  there.     But  comity  does  not  require 
us  to  permit  the  exercise  of  such  privileges  to  the  detriment  of  oar 
own  citizens  who  are  pursuing  appropriate  legal  remedies  in  this 
court."     Hunt  v.  Columbian  Ins.  Co.^  55  Me.  290;  Hunk  v.  SL 
John^  29  Barb.  585.     In  the  case  of  Qraydon  v.  Churchy  7  Mich. 
36,  it  was  held  ttutt  where  a  receiver  was  appointed  on  a  creditors' 
bill  in  the  Court  of  Chancery  of  New  York,  and  the  debtor  made  a 
general  assignment  to  the  receiver  of  all  his  property,  and  the 
assignment  was  made  in  such  form  that  it  would  be  effectual  to 
transfer  an  interest  in  lands  under  the  statutes  of  Michigan,  the 
receiver  might  file  his  bill  in  the  courts  of  Michigan  to  foreclose  a 
mortgage  interest,  or  to  enforce  a  right  of  redemption  in  real 
property  in  the  latter  state  held  by  the  debtor  at  the  time  of  the 
appointment ;  for  in  such  case  the  receiver  sues,  not  strictly  in  his 
official  character  as  receiver,  but  as  an  assignee,  holding  the  legal 
interest  in  the  property  by  virtue  of  the  assignment  by  the  debtor. 
Finally,  where  receivers  appointed  in  one  state  bring  a  suit  there 
in  the  name  of  the  estate,  and  also  sue  the  same  defendant  upon 
the  same  cause  of  action,  but  in  their  own  names,  in  another  state, 
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and  obtain  judgment  in  the  latter  action,  such  recovery  will  forbid 
any  farther  prosecution  of  the  suit  in  the  former  state ;  because  the 
actions  must  be  regarded  as  substantially  between  the  same  parties, 
and  therefore  the  principle  applies  that  a  judgment  in  one  state 
will  bar  any  further  suit  upon  the  same  demand  in  any  other  state : 
Bank  of  North  America  v.  Wheeler^  28  Conn.  433. 

It  is  held  that  where  a  receiver  is  prosecuting  an  unjust  and  vexa- 
tious suit  at  law,  in  the  name  of  a  third  person,  without  his  consent, 
the  court  which  appointed  him  has  jurisdiction  to  interfere  and 
restrain  him,  although  the  application  for  such  relief  is  made  by 
persons  not  parties  to  the  suit  in  which  the  receiver  was  appointed  : 
In  re  Merrittj  5  Paige  Ch.  126. 

To  turn  now  to  the  second  branch  of  our  subject — actions  in  which 
the  receiver  is  a  party  defendant — it  is  universally  held  that  he  is 
an  officer.of  the  court  which  appointed  him,  that  the  possession  of 
the  receiver  is  the  possession  of  the  court,  and  that  therefore  per- 
mission of  the  court  to  sue  the  receiver,  must  be  obtained  before 
proceedings  can  be  legally  instituted  against  him :  DeGroot  v.  Jay^ 
80  Barb.  483  ;  Angel  v.  Smithy  9  Ves.  335 ;  Barton  v.  Barbour^ 
104  U.  S.  126.  And  to  bring  such  an  action  without  leave  of  the 
court  appointing  the  receiver,  whether  before  the  same  or  another 
tribunal,  is  a  contempt  of  that  court :  Thompson  v.  Scott^  4  Dill. 
508 ;  DeOroot  v.  Jay,  30  Barb.  483.  And  where  an  action  is 
commenced  without  leave  against  a  receiver  appointed  by  a  Court 
of  Chancery,  that  court  will  generally  issue  an  injunction  to  restrain 
all  proceedings  until  further  order :  Evelyn  v.  Lewis^  3  Hare  472 ; 
Tink  V.  Bundle^  10  Beav.  318 ;  or  the  proceedings  may  be  stayed 
or  set  aside  on  motion  or  petition  :  DeOroot  v.  Jay^  30  Barb.  483. 
Nor  is  this  rule  limited  to  cases  where  the  object  of  the  suit  is  to 
recover  specific  property  out  of  the  receiver's  possession,  but  applies 
equally  to  actions  for  a  mere  money  demand  ;  because,  if  the  creditor 
has  a  right  to  prosecute  his  suit  to  judgment  without  leave,  he  has 
also  a  right  to  enforce  satis&ction  of  it ;  now  the  judgment  would 
be  against  the  receiver  in  his  official  capacity,  and  satisfaction  could 
only  be  obtained  out  of  the  trust  estate  in  his  hands ;  hence  the 
result  would  be  to  take  the  property  of  the  trust  out  of  the  receiver's 
possession,  and  apply  it  to  the  payment  of  the  plaintifi^s  claim,  with- 
out regard  to  the  rights  of  other  creditors  or  the  orders  of  the  court 
which  is  administering  the  trust  property ;  ''  we  think,  therefore, 
that  it  is  immaterial  whether  the  suit  is  brought  against  him  to 
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recover  specific  property  or  to  obtain  judgment  for  a  money  demand. 
In  either  case,  leave  should  be  first  obtained :"  Barton  v.  BarhoWj 
104  U.  S.  126.  It  has  been  held  that  the  permission  of  the  court 
to  sue  the  receiver,  is  waived  by  him  if  he  appears  by  counsel  to  the 
action,  and  want  of  such  leave  cannot  be  made  ground  for  dismiss- 
ing the  suit  after  such  appearance :  Hubhell  v.  Dana^  9  How.  Pr. 
424.  But  it  is  difficult  to  see  how  this  exemption  from  liability  to 
suit  without  leave  can  be  considered  a  privilege  so  personal  to  the 
receiver  that  he  may  waive  it.  In  reality,  it  is  the  barrier  which 
the  court  itself  interposes  against  unwarranted  interference  with  its 
own  officers  and  against  depredations  upon  the  estate  which  is  in  its 
own  charge  and  custody.  The  receiver,  however,'  is  protected  by 
the  court,  only  as  respects  the  property  of  which  he  is  directed  or 
authorized  to  take  possession  by  the  order  of  his  appointment.  If 
he  assumes  to  interfere  with  property  not  embraced  in  the  decree, 
and  to  which  the  estate  never  had  title,  he  is  not  acting  as  an  officer 
of  the  court,  but  is  a  mere  trespasser,  and  the  owner  of  the  property 
need  not  obtain  permission  of  the  court  to  sue  the  receiver  for  its 
possession:  Iftlla  v.  Parker^  111  Mass.  508.  Leave  to  sue  will  in 
general  be  given  to  any  plaintifi"  who  makes  out  a  prima  fade  case 
against  the  receiver,  or  discloses  the  foundation  of  a  valid  claim : 
Hills  V.  Parker  J  supra  ;  Jordan  v.  TFeH«,  8  Woods  627. 

Since  the  possession  of  the  receiver  is  the  possession  of  the  court 
the  whole  trust  estate  in  his  hands  is  regarded  as  in  custodia  legiSj 
and  therefore  cannot  be  taken  upon  any  process  of  attachment  or 
execution  issued  after  the  receiver  was  appointed  :  Adams  v.  Sas- 
kell,  6  Cal.  118;  Eooper  v.  Winston,  24  111.  868.  Hence  one 
who  has  a  judgment-lien  on  land  of  his  debtor  which  is  in  the  pos- 
session of  a  receiver  cannot  proceed  to  levy  his  execution,  if  he  have 
notice  of  the  fact  that  the  estate  is  in  the  custody  of  the  law ;  he 
must  apply  to  the  Court  of  Chancery,  which  will  take  care  to  pro- 
tect his  interests  in  making  a  sale  or  distributing  the  proceeds : 
Wiswall  V.  Sampson,  18  How.  52.  Or,  if  he  believes  that  there  is 
any  valid  reason  why  the  land  should  not  have  passed  into  the 
receiver's  hands,  his  proper  course  is  to  apply  to  the  court  which 
appointed  the  receiver,  to  ask  its  discharge  out  of  custody,  in  order 
that  he  may  proceed  against  it :  Robinson  y,  Atlantic,  ^<?.,  Rd.^  66 
Penn.  St.  160.  But  when  property  which  has  been  held  by  a 
receiver  is,  by  a  decree  of  the  court,  vested  in  one  of  the  parties  to 
the  suit,  his  title  to  it  is  thereupon  perfected,  and  it  is  liable  to  be 


ACTIONS  BY  AND  AGAINST  EECEIVERS.  801 

taken  in  execution  for  his  debts,  notwithstanding  the  receiver  has 
not  yet  been  discharged  by  formal  order  of  court :  Very  v.  W(^tkin97 
23  How.  469.  Property  in  the  possession  of  a  receiver  appointed 
by  a  federal  court  is  in  the  possession  of  that  court,  and  cannot  be 
taken  therefrom  on  process  subsequently  issued  'from  a  state  court ; 
application  should  be  made  to  the  federal  court  for  leave  to  sue  the 
receiver,  or  for  an  order  upon  the  receiver  to  pay  the  claim  :  Ohio^ 
fc.y  Rd,  V.  Fitchy  20  Ind.  498.  And  any  attempt  to  disturb  the 
possession  of  such  receiver,  on  the  part  of  a  suitor  in  a  state  court, 
without  leave  of  the  federal  court  first  obtained,  is  a  contempt  of  the 
latter  court ;  De  Vuser  v.  Blackstoney  6  Blatchf.  235. 

In  regard  to  the  liability  of  a  receiver  for  torts  committed  by  his 
own  employees,  or  those  of  the  corporation,  during  his  receivership, 
there  has  been  a  considerable  diversity  of  opinion.  But  recent 
decisions  have  gone  far  to  clarify  judicial  opinion  on  this  point,  and 
to  settle  the  law  on  broad  and  just  principles.  The  first  of  these 
esses  which  we  shall  notice  is  that  of  Little  v.  Dusenbern/j  decided 
by  the  Court  of  Errors  and  Appeals  of  New  Jersey,  in  November 
1884,  and  to  be  found  in  46  N.  J.  Law.  614.  This  was  an  action  against 
the  receiver  of  a  railway  corporation  to  recover  damages  for  the 
death  of  plaintiflTs  intestate,  caused  by  the  negligence  of  the  com- 
pany's employees,  the  accident  occurring  during  the  receivership. 
In  New  Jersey,  by  statute,  the  receiver  is  authorized  to  ''  operate 
said  railroad  for  the  use  of  the  public."  The  court  (Scudder,  J.), 
said :  *^  The  first  error  assigned  on  the  bill  of  exceptions  returned 
with  this  writ  is,  that  the  receiver  was  not  liable  in  this  action, 
because  that  under  his  statutory  appointment  he  is  not  a  common 
carrier,  but  a  public  officer.  An  examination  of  the  cases  where 
this  immunity  has  been  given,  will  show  that  it  is  limited  to  those 
that  are  strictly  public  officers,  who  are  parts  of  the  governmental 
agency  of  the  state,  entirely  distinct  from  individual  gain  or  profit, 
such  as  state,  county,  municipal,  and  township  boards  and  officers 
discharging  duties  imposed  on  them  by  law,  with  none  behind  them 
bat  the  public,  whom  they  represent,  and  no  funds  to  answer  except 
those  that  must  be  taken  from  the  public  treasury.  *  *  *  There 
was  no  error  in  the  charge  to  the  jury  that  the  receiver,  in  his 
representative  capacity,,  was  liable  for  injuries  resulting  from  the 
transaction  of  the  business  of  the  corporation  under  his  supervision 
88  such  receiver,  the  same  as  the  corporation  which  he  represented." 
And  the  same  rule  is  held  in  Meara  v.  Holbrookj  20  Ohio  St.  137, 
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and  Newell  v.  Smithy  49  Vt.  255.  So  it  is  maintained  by  the 
United  States  Supreme  Court,  that  the  earnings  of  a  railroad  in  the 
hands  of  a  receiver,  are  chargeable  with  the  value  of  goods  lost  in 
transportation,  and  with  damages  done  to  property  during  his  man- 
agement:  Cowderly  v.  Galveston^  ^c.^  ltd ,  9S  U.  S.  352.  And 
in  Massachusetts,  that  receivers  who  are  running  a  railroad  under 
appointment  by  the  Court  of  Chancery  in  another  state,  who  act  as 
common  carriers,  and  are  there  held  liable  as  such,  to  actions  at 
law,  may  be  sued  as  common  carriers  in  this  commonwealth:  Paige 
V.  Smith  J  99  Mass.  395.  A  contrary  view  appears  to  obtain  in 
Tennessee,  where  it  was  held  (Hophine  v.  Conn^l^  2  Tenn.  Ch.  323), 
that  the  receiver  of  a  delinquent  railroad,  appointed  by  the  governor 
of  the  state  under  Tenn.  Laws  1852,  151,  5,  is  a  public  agent,  and 
as  such,  not  liable  for  the  wrongs  or  negligence  of  his  employees, 
but  only  for  his  own  tortious  acts  or  delinquencies.  But  a  late  case 
(1883)  from  the  same  court  seems  to  lean  strongly  to  the  generally 
accepted  rule,  although  the  point  actually  determined  was  merely 
that  the  receiver  could  not,  in  any  event,  be  made  a  party  defend- 
ant without  leave  of  the  court  appointing  him  :  Rogers  y,  MbbiU^ 
^e,j  Rd.y  16  Rep.  536.  The  case  of  Cardot  y.. Barney^  63  N.Y. 
281,  holds  that  the  receiver  is  not  liable  for  the  negligence  of  his 
subordinates,  where  he  does  not  hold  himself  out  as  a  carrier  of 
passengers,  other  than  as  an  oflScer  of  the  court,  and  is  guilty  of  no 
personal  neglect,  the  decision  resting  upon  the  general  principle 
that  a  public  ofiBcer,  where  he  has  no  individual  interest  in  the 
profits  of  the  business  intrusted  to  him,  should  not  be  held  liable  for 
injuries  not  imputable  to  his  personal  tort.  But  it  is  submitted  that 
an  examination  of  this  case  will  show  it  to  be  an  authority  only  upon 
the  point  that  an  individual  responsibility  cannot  be  fastened  upon 
the  receiver ;  and  this  view  is  not  at  all  inconsistent  with  the  rule 
allowing  a  recovery  against  him  in  his  representative  capacity,  and 
to  be  enforced  against  the  trust  funds  in  his  hands.  We  are  there- 
fore justified,  by  the  weight  of  authority,  in  accepting  the  doctrine 
that  a  receiver  who  is  operating  the  road,  either  by  statutory  autho- 
rity or  by  the  order  of  his  appointment,  is  liable  in  his  representa- 
tive capacity  for  damages  arising  from  the  wrongful  acts  or  negli- 
gence of  his  employees  committed  under  his  management. 

In  the  next  place  it  is  established  beyond  contradiction,  that  where 
a  railroad  corporation  is  sued  in  damages  for  injuries  occasioned  by 
the  negligence  of  employees  on  the  road,  it  is  a  complete  and  perfect 


ACTIONS  BY  AND  AGAINST  RECEVIERS.  308 

defence,  that  at  the  time  of  the  injuries  complained  of,  the  road  was 
in  the  bands  and  under  the  control  of  a  receiver,  who  was  operat- 
ing the  road  as  a  common  carrier,  being  thereto  empowered  by 
statute  or  order  of  court.  In  other  words,  where  the  receiver  i8 
liable,  the  corporation  itself  is  not;  any  such  claim  is  a  liability  of 
the  receivership,  to  be  enforced  against  the  trust  fund :  Hicks  v. 
LitemcUional,  ^c,  Itd,j  62  Tex.  882;  Moffersv.  Mobile^  ^c,  ltd,, 
16  Reporter  536;  Bell  v.  Tndianapolisy  ^c,  ltd.,  63  Ind.  57; 
Metz  V.  Buffalo,  ^c,  Rd,,  68  N.  Y.  61 ;  Ohio,  ^c,  Rd.  v.  Davis, 
23  Ind.  553  ;  though  see,  as  a  case  under  a  local  statute,  Louis- 
ville, ^e.,  Rd.  V.  CaubU,  46  Ind.  277.  But  an  important  dis- 
tinction is  formulated  in  the  case  of  Railroad  Co.  v.  Brown,  17 
Wall.  446,  as  follows :  where  a  railroad  was  being  run  on  the  joint 
account  of  a  receiver  of  a  part  of  it  and  the  lessees  of  the  remaining 
part,  it  was  held  that  an  action  would  properly  lie  against  the  cor- 
poration itself  for  injuries  sustained  by  a  passenger  at  the  hands  of 
servants  employed  by  the  parties  jointly  operating  the  road  ;  because 
the  rule  that  the  corporation '  is  not  liable  in  damages  when  the 
receiver  is  so  liable,  is  never  to  be  applied,  unless  the  possession  of 
the  receiver  is  exclusive,  and  the  employees  of  the  road  are  wholly 
controlled  by  him ;  in  this  case,  the  receiver  and  the  lessees  would 
be  jointly  liable,  and  if  so,  the  original  company  would  also  be 
responsible,  for  the  servants,  under  such  an  employment,  are  as 
much  the  servants  of  the  corporation  as  of  the  receiver  and  lessees. 
It  seems  that  specific  performance  of  a  contract  made  with  the 
corporation  before  the  appointment  of  the  receiver,  cannot  be  exacted 
of  the  latter.  In  a  recent  case  before  the  Supreme  Federal  tribunal, 
the  facts  were  as  follows :  a  railroad  company  and  an  express  company 
made  a  contract,  whereby,  in  consideration  of  a  loan  of  money,  the 
railroad  agreed  to  grant  to  the  express  company  the  necessary  privi- 
leges and  facilities  for  the  transaction  of  all  the  express  business  over 
its  road ;  the  road  having  passed  into  the  hands  of  a  receiver,  the 
express  company  brought  a  bill  in  equity  against  him,  upon  leave,  for 
specific  performance;  but  Swayne,  J.,  said:  *' There  is  another  objec- 
tion to  the  appellant's  case,  which  is  no  less  conclusive.  The  road  is 
in  the  hands  of  the  receiver  appointed  in  a  suit  brought  by  the  bond- 
holders to  foreclose  their  mortgage.  The  appellant  has  no  lien. 
The  contract  neither  expressly  nor  by  implication  touches  that  sub- 
ject It  is  not  a  license  as  insisted  by  counsel.  It  is  simply  a  con- 
tnci  for  the  transportation  of  persons  and  property  over  the  road. 
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A  specific  performance  by  the  receiver,  would  be  a  form  of  satbfao- 
tion  or  payment  which  he  cannot  be  required  to  make.  As  veil 
might  he  be  decreed  to  satisfy  the  appellant's  demand  by  money,  u 
by  the  service  sought  to  be  enforced.  Both  belong  to  the  lien- 
holders,  and  neither  can  thus  be  diverted :"  JExpress  Co  v.  Hailroad 
Co,y  99  U.  S.  191 ;  and  see  Commonwealth  v.  Franklin  Im.  Co., 
115  Mass.  278.  In  any  case,  where  judgment  is  rendered  against 
a  receiver,  it  must  be  so  entered  as  to  be  enforceable  only  against 
the  funds  which  are  or  ought  to  be  in  his  hands :  Commonwealth  y. 
^   Runky  26  Penn.  St.  235. 

As  to  the  responsibility  of  the  receiver  in  respect  to  his  own  con- 
duct, he  is  governed  by  the  same  general  rules  which  apply  to  most 
classes  of  trustees.  Thus  it  is  his  duty  to  keep  the  trust  fund 
entirely  separate  and  distinct  from  his  own  money ;  and  if  he  deposits 
it  in  a  bank  in  his  own  name,  or  loans  it  out,  even  temporarily,  or 
mixes  it  with  his  own  funds  and  uses  them  together,  or  employs  the 
trust  fund  in  trade,  it  is  a  breach  of  trust,  and  he  will  be  charge- 
able with  interest :  Utica  Ins.  Co.  v.  Lynchy  11  Paige  Ch.  520. 
And  if  he  wilfully  and  corruptly  exceeds  the  powers  conferred  upon 
him  by  the  court,  he  is  liable  for  the  actual  damage  sustained  by 
reason  of  such  misconduct:  Stanton  v.  Alahamay  ^c,  JR(2.,  2  Woods 
506.  And  where  one  of  two  receivers  misappropriates  the  funds, 
and  the  other  is  grossly  negligent,  giving  no  attention  to  the  duties 
of  the  trust,  they  will  be  jointly  liable  for  the  balance  found  due, 
and  will  be  chargeable  with  interest :  Commonwealth  v.  Ins.  Co.,  14 

Allen  344. 

H.  Campbell  Black. 

Williamsport,  Pa. 
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APPLEBY  V,  FRANKLIN. 

The  rale  of  law  that  a  person  who  has  been  injured  bj  a  felony  is  not  allowed  to 
brini;  an  action  apon  it  for  damages  until  he  has  instituted  criminal  proceedings,  onlj 
applies  between  parties  injured  and  injuring,  and  not  where  the  plaintiff  has  boes 
indirectly  injured  iu  the  loss  of  his  servant  or  daughter's  seryices. 

This  was  an  action  for  loss  of  service  by  seduction. 
The  statement  of  claim  alleged,  in  the  1st  paragraph,  that  the 
defendant  had  seduced  the  plaintiflTs  daughter  and  servant,  and  in 
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the  2d  paragraph,  that  the  defendant  had  administered  noxious 
drags  to  the  plaintiff's  said  daughter  for  the  purpose  of  procuring 
abortion,  i^hereby  she  has  been  made  ill  and  incapacitated  for 
service. 

The  defendant  took  out  a  summons  before  Master  Francis,  to 
strike  out  paragraph  2,  on  the  ground  that  it  disclosed  a  felony  for 
which  there  had  been  no  prosecution,  and  that,  therefore,  no  cause 
of  action  arose  upon  it.  The  Master  struck  out  the  paragraph,  and 
the  plaintiff*  appealed  to  Stephen,  J.,  in  chambers,  who  referred 
the  question  to  the  Divisional  Court 

jET.  TerreUj  for  the  plaintiff. 

A  defendant  cannot  demur  to  a  statement  of  claim  on  the  ground 
that  it  shows  the  cause  of  action  to  amount  to  a  felony :  Roope  y. 
jyAvigdoTj  20  Q.  B.  D.  412.  Nor  can  the  objection  be  taken  by 
plea :  Osbam  v.  OHlettj  L.  B.,  8  Ex.  88.  The  objection,  if  it  is  main- 
tainable, can  only  be  taken  by  the  attorney-general.  It  is  diflScult 
to  trace  the  origin  of  the  doctrine  that  a  civil  right  is  merged  in  a 
felony.  The  whole  question  was  fully  discussed  in  the  case  of  Welh 
v.  AbrahamSy  L.  B.,  7  Q.  B.  554.  That  was  a  case  of  trover  and 
trespass  for  a  brooch,  and  it  was  there  held  that  the  judge  was  bound 
to  try  the  issues  on  the  record,  and  that  he  was  right  in  not  having 
nonsuited  the  plaintiff.  Blackburn,  J.,  in  his  judgment,  refers 
to  the  case  of  Markham  v.  Cobby  Sir  W.  Jones  147,  as  the  origin 
of  all  the  dicta  in  the  books  upon  the  subject.  This  case  is  dis- 
tinguishable from  WeUock  v.  ConstanttTiey  2  H.  &  G.  146.  In  that 
case  the  action  was  brought  by  a  woman  for  an  assault  amounting 
to  a  rape,  and  it  was  held  to  be  not  maintainable  until  after  the  de- 
fendant was  prosecuted,  because  it  was  her  duty  to  prosecute,  and 
because,  if  the  plaintiff  had  consented,  she  could  not  maintain  the 
action  for  assault  at  all.  In  the  case  of  ^2;  parte  Ball^  In  re  Shep* 
ardj  10  Ch.  D.  667 ;  Bramwell,  L.  J.,  throws  considerable  doubt 
npon  the  value  of  that  case  as  an  authority. 

L.  Q-.  Ptke^  for  the  defendant. 

A  general  duty  is  cast  upon  the  plaintiff  in  this  case  to  prosecute : 
OAcm  V.  OiUetty  Ord.  18,  B.  1,  is  discretionary,  and  the  court  will 
not  interfere  with  the  discretion  of  the  Master  when  properly 
exercised. 

HuDDLESTON,  B. — The  Master  in  this  case,  has  struck  out  the  2d 
paragraph  of  the  statement  of  claim,  and  my  brother  Stephen  has 
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referred  the  matter  to  us.     The  statement  of  claim  was  made  by  i 
mother  alleging  that  the  defendant  had  seduced  her  daughter.    In 
the  2d  paragraph  it  was  stated  that  the  defendant  had  farther  injured 
her  daughter  by  administering  drugs  to  her  for  the  purpose  of  pro- 
curing abortion.     It  was  said  that  the  Master  was  right,  because 
paragraph  2  disclosed  a  felony  which  could  not  be  actionable  until 
prosecuted.    Mr.   Terrell  says  the  objection  cannot  be  taken  by 
demurrer  nor  by  plea :  Roope  y.  D^Avigdor.   However,  it  seems  clear 
from  the  case  of  Wells  v.  Abrahaniy  that  there  may  be  a  power  to 
strike  it  out,  and  there  is  strong  authority  to  show  that  a  party 
injured  cannot  maintain  an  action  against  the  party  injuring  him: 
Welhck  y.  Constantine.     In  that  case  Willes,  J.,  nonnited  the 
plaintiff,  on  the  ground  that  she  was  the  party  injured.     This  was 
noticed  in  the  case  oi  Ex  parte  Bally  In  re  Shepardy  although  some 
doubt  was  suggested  whether  Welhck  y.  Canstantine  was  an  autho- 
rity ;  at  all  events,  Bramwell  and  Baqqalay,  L. JJ.,  decided  in 
favor  of  the  plaintiff,  on  the  ground  that  the  duty  to  prosecute,  if 
any,  was  not  in  him ;  therefore,  when  a  person  who  is  himself  or 
herself  injured,  takes  civil  proceedings  for  the  injury,  no  action  will 
lie  until  there  has  been  a  prosecution  in  a  criminal  court    This 
rule  does  not  apply  when  the  party  suing  is  not  the  party  injured. 
A  master  or  father  who  sues  for  loss  of  service,  can  maintain  the 
action  even  if  a  felony  is  committed.     In  the  case  of  Osbom  v.  Gi- 
letty  it  was  held  that  the  master  could  not  maintain  an  action  for 
the  loss  of  his  daughter  and  servant,  who  had  been  immediately 
killed ;  but  the  4th  plea,  that  the  act  amounted  to  a  felony,  and  that 
the  person  committing  it  had  not  been  prosecuted,  was  held  bad. 
The  argument  of  Chraham  in  that  case  quoted  White  v.  SpettigvUy 
13  M.  &  W.  603,  as  establishing  that  the  rule  as  to  a  right  of  action 
being  suspended  by  felony,  was  not  applicable  except  between  the 
party  injured  and  the  criminal :   White  v.  Spettiffoe  is  in  point.   In 
this  state  of  things  we  are  bound  by  Osborne  v.  CHlletty  and  the 
Master  was  wrong  in  striking  out  the  2d  paragraph.     It  would  be  a 
scandalous  failure  if  the  defendant  could  not  be  made  amenable  to 
damages  in  such  a  case.     The  appeal  must  be  allowed  with  costs. 

Willes,  J. — I  am  of  the  same  opinion,  and  the  authorities  leave 
no  room  for  doubt.  A  person  injured  cannot  bring  an  action  for  a 
cause  which  amounts  to  a  felony  until  he  has  prosecuted  the  felon. 
Such  a  claim  is  not  demurrable,  nor  can  it  bo  objected  to  by  plea 
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because,  if  either  of  these  were  allowed,  it  would  extinguish  the 
cause  of  action.  Whether  the  cause  could  be  suspended  or  with- 
drawn until  the  co^ndition  was  fulfilled  or  not,  is  another  matter, 
but  no  better  course  could,  in  my  opinion,  be  adopted  than  striking 
oat  that  which  is  wrongly  put  in.  This,  however,  could  only  be 
done  against  a  person  who  is  under  an  obligation  to  prosecute,  and 
that  is  not  the  case  here:  Osborne  y.  CHUettj  is  strictly  in  point. 


The  English  rule  that  a  party  directlj 
injured  bj  an  act  amoanting  to  a  felony 
in  the  defendaot,  coold  not  maintain  a 
dril  action  for  damages  merely,  was 
iQpposed  to  rest  on  sereral  grounds.  One 
WIS  that  by  the  felony  ail  the  defend- 
snt*s  lands  and  goods  were  forfeited  to 
tbe  crown,  and  so  it  was  useless  for  tha 
plaintiff  to  sue,  since  a  judgment  could 
bring  him  no  satisfaction.  Another  was, 
tbe  action  was  said  to  be  merged  in  the 
felony,  in  the  same  manner  as  a  note  is 
merged  in  a  judgment  upon  it.  Bat  prob- 
ably the  true  ground  was,  not  that  the 
ciTil  remedy  was  merged  in  the  felony, 
and  90  forerer  gone,  but  that  from  prin- 
ciples of  public  policy,  the  courts  would 
not  sustain  priTate  actions  in  such  cases 
mtil  the  party  injured  had  done  aU  in 
his  power  to  bring  the  offender  to  public 
justice ;  it  being  at  that  time,  as  is  well 
known,  no  person's  official  duty  to  prose- 
cnie  for  crime,  and  some  stimulus  was 
aeoesaary  to  induce  the  injured  party  to 
carry  on  a  criminal  prosecution  in  order 
to  clear  the  way  for  his  prirate  redress : 
lee  CroAy  y.  Leng,  12  East  413.  If 
therefore,  he  had  discharged  that  duty, 
ftnd  the  guilty  party  had  been  oonricted 
of  the  felony,  the  ciril  action  could  go 
on :  Marikam  v.  Cb66,  Noy  82  ;  Dawkes 
T.  Coreneigkj  Style  346  ;  Graflm  Bank 
T.  FUmden,  4  K.  H.  843.  And  this 
was  so,  eren  though  the  accused  had  been 
acquitted  of  the  felony ;  the  owner  might 
then  bring  his  dril  action,  since  his  pub- 
lic daty  had  been  discharged,  unless 
indeed  he  had  aided  in  procuring  the 
■cqnittal :  CroAy  t.  Leng,  12  East  409  ; 
Smtk  T.  Weaver^  1  Taylor  58 ;  Morgan 
T.  Bkodn,  1  Stew.  70. 


The  hardship  of  first  requiring  a  crim- 
inal prosecution  before  a  private  action 
could  be  maintained,  was  never  more 
forcibly  illustrated  than  in  the  late 
English  case  of  Wellock  y.  Corutantinef 
2  H.  &  C.  146  (1863),  in  which  a  young 
woman  was  not  allowed  to  maintain  an 
action  for  a  felonious  assault  upon  her, 
by  which  her  life  was  endangered,  until 
she  had  publicly  prosecuted  the  offender 
criminally;  and  as  that  could  be  done 
only  at  her  own  private  expense,  this  was 
a  simple  and  gross  denial  of  justice.  A 
much  better  rule  had  been  adopted  in  this 
country  several  years  before  in  Koenig  v. 
Notif  3  Hilton  323  (1859).  This  old 
common-law  rule  has  been  sometimes 
adopted  in  America  in  all  its  rigor: 
Foster  v.  Tucker,  3  Greenl.  458  ;  Boodg 
V.  Keating,  4  Id.  164  ;  Crowell  v.  Afer- 
ridt,  19  Me.  392 ;  Belknap  v.  MUliken, 
23  Id.  381.  This  was  subsequently 
changed  by  statute  in  Maine,  so  far  as  it 
related  to  stolen  property,  but  apparently 
no  further. 

The  English  rule  was  also  adopted  in 
Alabama :  McGrew  v.  Cato,  Minor  8  ; 
Middletony,  Holmes,  SlPort.  424]  BJaek- 
hum  T.  Minter,  22  Ala.  613  ;  Martin  t. 
Martin,  25  Id.  201  ;  Nelson  v.  Bondur^ 
ant,  26  Id.  341  ;  Bell  v.  Tog,  35  Id. 
184.  So  in  Georgia :  Adams  v.  BarrM, 
5  Ga.  404 ;  Neal  v.  Farmer,  9  Id.  555  ; 
MeBain  t.  Smithy  13  Id.  315.  So  in 
New  Brunswick:  Pease  t.  McAloon,  1 
Kerr  111. 

Pennsylvania  seems  to  have  indirectly 
recognised  this  doctrine;  for  notwithstand- 
ing its  disapprobation  in  Piseataqua  Bank 
T.  Tumley,  1  Miles  312  (1836),  in  the 
District  Ckrart  of  Philadelphia ;  yet  in  a 
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sabseqnent  case  before  the  Supreme 
Court,  HvtehinMn  t.  BarJcaf  Wheeling^ 
41  Penn.  St.  42  (1861),  it  was  held,  that 
the  right  of  action  for  articles  stolen  in 
1850,  was  suspended  from  March  1858 
to  September  1852,  while  a  criminal 
prosecution  was  pending  against  the 
thief ;  so  that  a  civil  action  commenced  in 
August  1858,  more  than  six  years  after 
the  talcing,  was  not  barred  by  the  statutes 
of  limitations.  A  directly  contrary  result 
was  reached  in  Howk  t.  Minnick,  19 
Ohio  St.  462  (1869). 

On  the  other  hand,  considering  that  in 
this  country  there  is  no  general  forfeiture 
of  lands  or  goods,  for  the  commission  of 
a  felony  (except  treason)  ;  considering 
that  every  state  has  an  official  public 
prosecutor  of  crime ;  considering  that  no 
stimulus  of  that  kind  is  now  necessary  ; 
the  prevailing  doctrine  here  is  that 
the  English  rule  does  not  apply,  and  the 
civil  remedy  may  proceed,  whether  the 
oiTender  has  or  has  not  been  publicly 
prosecuted,  or  any  steps  taken  by  the 
injured  party  to  bring  him  to  justice. 

The  earliest  dissent  in  Massachusetts 
from  the  common -law  rule  seems  to  have 
been  in  the  case  of  Boardman  v.  Gore, 
15  Mass.  331,  decided  in  1819,  whfch 
did  not  however  call  for  a  direct  decision 
on  the  point,  since  in  that  case  the  de- 
fendant made  a  note  payable  to  one 
Gushing,  and  then  forged  the  name  of 
Gushing  as  endorser,  and  passed  it  to 
the  plaintiff,  who  discounted  it,  and  he 
was  allowed  to  recover  the  amount  thus 
loaned  to  the  defendant  as  money  had 
and  received,  notwithstanding  the  for- 
gery. See  also  Ocean  Ins,  Co,  t.  fields, 
2  Story  74. 

But  the  question  directly  arose  again 
in  Boston  ^  Worcester  Rd,  Co,  v.  Dana, 
1  Gray  83  ((854),  in  which  the  suit  was 
against  the  agent  of  the  company,  for 
money  which  he  had  stolen  from  the 
drawers  of  the  ticket  clerks  in  their  depot 
in  Boston,  and  notwithstanding  an 
earlier  nisi  prius  decision  of  Sewall, 
C.  J.,  to  the  contrary,  the  English  rule 


was  entirely  repudiated  in  a  very  ibis 
opinion  by  BiaEi«ow,  J.,  too  long  to  be 
quoted  here. 

It  was  cited  and  approved  in  the  ssb- 
sequent  case  of  Atwood  y.  fhk^  101 
Mass.  365  (1869),  in  which  it  was  nid 
a  wrongdoer  was  not  entitled  to  any 
special  privilege,  because  bis  tort  also 
amounted  to  a  crime. 

Perhaps  the  earliest  recorded  disappro- 
bation of  the  English  rule,  to  be  fosnd 
in  our  reports  is  in  the  case  of  Craif  v. 
Guthery,  2  Root  90  (1794),  which  vas 
an  action  by  a  husband  against  a  suigeos 
for  negligently  causing  his  wife's  death, 
by  malpractice,  the  court  somewhat  erro- 
neously saying,  *'  the  rule  is  applicabie 
in  England  only  to  capital  crimes."  How- 
ever,  the  Supreme  Court  of  New  Jenev 
in  a  nisi  prius  case  had  some  time  before 
refused  to  apply  the  English  rule  to  a 
civil  action  for  fraud  in  passing  to  tbe 
plaintiff  certain  forged  certificates :  Ba- 
ton V.  Freeman,  1  Goxe  113  (1791). 

In  1812,  by  a  divided  court  of  tbree 
to  two,  the  Constitutional  Court  of  Sooth 
Carolina  decided  that  a  civil  action  bv  a 
master  for  enticing  away  a  negro  slave 
(made  a  capital  felony  by  statute)  coold 
be  maintained,  as  the  civil  action  cooid 
not  be  merged  in  the  felony,  and  the 
question  of  a  felony  *■*  ought  not  to  be 
tried  in  such  s  collateral  way:"  Rt^it- 
son  V.  Ctdp,  1  Const.  Rep.  by  Treadway 
231  ;  S  Brev.  302.  And  this  was  fol- 
lowed in  the  Court  of  Appeals :  Ontmm 
V.  Burns,  1  Hill  372  (1833),  which  was 
trespass  for  feloniously  killing  the  plain- 
tifTs  cow.  Missouri  also  disapproved  of 
the  doctrine  in  Nask  v.  Primm,  1  Mo. 
125  (1822)  ;  Mann  T.  Trabue,  Id.  709 
(1827). 

One  of  the  best  considered  cases  on 
this  side  of  the  question,  is  that  of  White 
T.  Fort,  8  Hawks  251  (1824),  Kor^ 
Carolina,  which  was  a  civil  action  for 
burning  the  plaintiff's  house  and  bam, 
in  which  the  defendant  had  been  c<Hn- 
plained  of  before  the  grand  jury  and  no 
hiU  found.     The  real  question  was 
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ther  a  conTiction  or  acquittal  by  a  petit 
jury  was  a  condition  precedent  to  the 
maiotenanoe  of  the  civil  remed  j  ;  but  the 
doctrine  of  the  case  goes  to  the  whole 
extent  of  denjing  the  existence  of  the 
English  mle  in  this  coantry,  under  any 
ciaiunstanoes.  Jadge  Wabb  in  1895, 
declared  no  such  mle  obtained  in  this 
coootry,  and  forcibly  stated  the  reasons 
vhf,  in  PlwHmer  y.  Webb,  I  Wai«  71. 

In  AUimm  v.  Bank,  6  Band.  223 
(1828),  Jodge  Grsxn  of  the  Court  of 
Appeals  of  Virginia,  in  a  very  elaborate 
opinion,  declared  against  the  doctrine, 
nying  among  other  things,  '*  There  is 
Dot  a  single  adjudged  case  reported  to 
this  day,  in  which  a  civil  action  founded 
on  a  wrong  amounting  to  a  felony  has 
been  sdjodged  not  to  lie."  As  this  was 
KTeral  years  after  FotUr  v.  Tucker^  S 
Greenl.  460  (1824),  and  Boodjfx,  Keat- 
ing, 4  Id.  164  (1826),  this  remark  of 
Judge  GsxEv's  was  not  strictly  cor- 
rect. 

In  1833,  the  question  arose  in  /^tin- 
giU  V.  Rideoutf  6  N.  H.  454 ;  trespass 
for  taking  the  plaintifPs  horse,  which  had 
in  fact  been  stolen,  Richabosoh,  C.  J., 
said  **  How  a  civil  remedy  can  at  this 
day  be  considered  as  merged  in  a  felony 
comuel  has  made  no  attempt  to  explain, 
nor  does  it  seem  to  ns  to  admit  of  any 
explanation.  To  call  a  suspension  of  the 
civil  remedy,  until  the  criminal  justice  of 
tbe  state  is  satisfledy  a  merger  is  in  our 
opinion  very  little,  if  any,  short  of  an 
abase  of  language."  The  same  judge 
bad  previously  expressed  the  opinion 
tbat  at  all  events,  tbe  civil  remedy  could 
be  suspended  only  until  after  the  trial  of 
tbe  alleged  offender :  Grafton  Bank  v. 
/Towief^  4  N.  H.  239  (1827).  The 
Sapreme  Court  of  Tennessee,  in  Ballem 
T.  it/erander,  6  Humph.  433  (1846) 
citing  and  i4>proTing  ^oonfinan  v.  Gurej 


15  Mass.  337,  declined  to  sustain  a  plea 
of  felony  as  a  defence  for  an  aggravated 
assault  and  battery  upon  the  plaintiff. 

In  Mitchell  v.  Mims,  8  Tex.  6  (1852), 
the  Supreme  Court  were  inclined  to 
think  that  tbe  better  opinion  is  that  the 
doctrine  is  not  applicable  in  this  country. 

In  Newell  v.  Cowan,  80  Miss.  492 
(1855),  it  was  declared  that  the  rule, 
together  with  the  reason  on  which  it 
was  founded,  "  has  long  since  been  ex- 
ploded." 

Loftonr.  Voglet,  17  Ind.  106  (1861), 
declared  no  such  rule  prevailed  in  the 
"  United  States."  And  Michigan,  in 
1867,  was  of  the  same  opinion  :  Hyait  v. 
AdamB,  16  Mich.  189. 

In  Arkansas  and  perhaps  elsewhere, 
the  Snglish  rule  is  expressly  repealed  by 
statute :  Brunaon  v.  Martin,  17  Ark.  277. 

The  conclusions  to  which  the  foregoing 
review  leads  us  are,  that  in  this  country 
with  a  few  exceptions : 

1st.  A  private  injury  is  not "  merged" 
in  a  felony,  so  that  the  right  of  recovery 
is  forever  gone,  even  though  the  crimi- 
nal has  been  convicted  and  punished. 

2d.  That  it  is  not  necessary  that  a 
criminal  trial  should  be  had  before  a 
civil  suit  can  be  commenced. 

3d.  That  if  the  private  action  is  first 
commenced,  it  will  not  be  suspended  or 
continued,  until  after  the  criminal  has 
been  convicted. 

4th.  That  consequently  the  Statute  of 
Limitations  will  not  be  suspended  during 
the  pendency  of  a  criminal  prosecution. 

5th.  That  in  the  few  states  where  the 
contrary  doctrine  has  been  more  or  less 
recognised,  it  has  never  been  extended 
to  misdemeanore,  but  is  strictly  confined 
to  felonies :  4  Ohio  376  ;  6  B.  Monroe 
88 ;  15  Geo.  349 ;  16  Id.  203. 

EfiMUKD  H.  BXMVBTT. 

Boston. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Missouri. 
COOVER  V.  JOHNSON. 

Where  a  statnte  provides  that  no  condition  attached  to  a  sale  of  personal  propeity 
■hall  he  valid  as  against  creditors  of  the  vendee  or  suheeqaent  purchasers  from  sodi 
vendee  in  good  faith,  unless  such  condition  is  evidenced  by  writing  acknowledged  sod 
recorded,  a  condition  that  the  title  shall  not  pass  until  payment  of  the  price,  althoi^ 
unwritten  and  unrecorded,  is  valid  as  against  creditors  of  the  vendee  who  sS  tbe 
time  of  the  sale,  had  notice  of  the  condition. 

Appeal  from  Oreene  Circuit  Court. 

The  facts  are  stated  in  the  opinion^  which  was  delivered  by 

Sherwood,  J. — Johnson  bought  a  pair  of  scales  of  Fairbanks  k 
Co.  The  sale  was  a  conditional  one,  the  title  being  retained  in  the 
vendors  until  the  property  should  be  fully  paid  for.  Johnson,  after 
the  scales  were  shipped  to  him  at  the  town  of  Republic,  paid  tbe 
freight,  receipted  for  them  and  asked  and  received  permission  of  the 
station  agent  for  them  to  remain  in  the  freight  house,  at  Johnson's 
risk.  This  permission  was,  shortly  thereafter,  extended  on  the 
same  terms,  the  station  agent  agreeing  to  ship  the  scales  to  John- 
son in  the  state  of  Kansas,  to  which  state  Johnson  soon  afterwards 
went,  not  having  paid  any  portion  of  the  purchase-money.  Coover 
is  a  creditor  of  Johnson's  of  some  years  standing,  a  portion  of  the 
indebtedness  having  accrued  as  far  back  as  1878,  and  all  of  it  prior 
to  the  time  Johnson  bought  the  scales.  The  note  in  suit  is  dated 
January  23d  1882,  due  one  day  after  date,  and  matured  the  day 
Johnson  made  his  exit.  Coover  kept  store  in  Republic ;  was  well 
acquainted  with  Johnson,  who  at  one  time  had  done  business  for 
him ;  knew  of  his  intended  departure  two  or  three  days  before  it 
occurred  and,  prior  to  suit  brought,  was  thoroughly  conversant  with 
the  terms  of  tbe  contract  of  sale  made  between  Fairbanks  k  Co.  and 
Johnson.  Coover  having  brought  suit  against  Johnson  and  attached 
the  scales  referred  to,  Fairbanks  k  Co.  interpleaded,  claiming  them 
as  their  property,  and  on  trial  had  of  their  interplea,  the  forcing 
facts  were  elicited. 

On  those  facts,  the  court,  at  the  instance  of  the  interpleaders, 
declared  the  law  as  follows : 

That  if  you  believe  from  the  evidence  that  Johnson  was  indebted 
to  Coover  for  the  debt  sued  on  in  this  suit  at  the  time  he  executed 
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the  contract  of  purchase  with  Fairbanks  k  Go.  for  the  scales,  and 
that  Johnson  left  the  country  and  failed  to  carry  out  his  contract 
with  Fairbanks  k  Co.,  and  you  further  believe  that  Coover  knew 
the  terms  and  conditions  upon  which  Johnson  purchased  said  scales, 
and,  with  that  knowledge,  attached  the  scales  in  controversy  as  the 
property  of  Johnson  on  said  debt  due  from  Johnson  to  him,  Coover, 
then  the  judgment  should  be  for  the  interpleaders,  Fairbanks  k  Co. 

Bat  the  court,  though  requested  by  plaintiff  so  to  do,  refused  to 
.  declare  the  law,  that :  the  condition  in  the  contract  of  sale  in  evi- 
dence, that  Fairbanks  &  Co.  do  not  relinquish  their  title  to  the  scales 
and  its  attachments  in  question,  until  said  property  in  question  is 
paid  for,  is  null  and  void  as  to  creditors  of  defendant  Johnson,  said 
contract  not  having  been  acknowledged  and  recorded,  as  in  case  of 
mortgaged  personal  property;  and  if  the  evidence  proves  that 
defendant,  Johnson,  owed  the  plaintiff,  Coover,  the  note  here  sued 
on,  when  this  suit  of  Coover's  was  commenced,  and  that  the  scale 
and  its  attachments  were  shipped  by  interpleaders  from  St.  Louis 
to  Republic,  Mo.,  on  the  railroad,  to  defendant,  Johnson,  and  at 
Republic  delivered  by  the  railroad  company  to  Johnson,  and  plain- 
tiff, Coover,  afterward  had  said  property  attached  in  this  suit,  then 
interpleaders  cannot  recover  it  in  this  proceeding. 

Other  declarations  of  law  were  given,  and  others  refused,  but  those 
just  copied  present  and  contain  the  kernel  of  this  cause. 

It  has  frequently  been  decided  in  this  state  that  the  seller  of  per- 
sonal property  might  by  contract  with  the  buyer  reserve  the  title  of 
such  property  in  himself,  until  payment  was  made,  and  that  such 
reservation  would  be  valid,  even  as  against  a  bona  fide  purchaser : 
Wangler  v.  Franklin,  70  Mo.  659 ;  Bobbins  v.  Phillips,  68  Id. 
100,  and  cases  cited ;  Sumner  v.  Cottey,  71  Id.  121. 

But  those  adjudications  were  made  in  cases  which  arose  prior  to 
the  statutory  provisions  to  which  plaintiff's  counsel  have  called  our 
attention.  Section  2505,  B.  S.,  1879,  contains  an  amendment  of, 
or  dause  additional  to,  §  10,  Oen.  Stat.,  ch.  107,  enacted  in  1877^ 
in  these  words :  **  And  no  sale  of  goods  and  chattels,  where  posses- 
sion is  delivered  to  the  vendee,  shall  be  subject  to  any  condition 
whatever,  as  against  creditors  of  the  vendee,  or  subsequent  pur- 
chasers from  such  vendee  in  good  faith,  unless  such  condition  shall 
be  evidenced  by  writing,  executed  and  acknowledged  by  the  vendee, 
tnd  recorded  as  now  provided  in  cases  of  mortgages  of  personal  pro- 
perty/'   Section  2507,  R.  S.,  1879,  is  an  original  section,  enacted 
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for  the  first  time  in  1877,  and  contains  similar  prohibitory  proTi- 
sions,  declaring  that  ^^  Sach  condition,  in  regard  to  the  title  bo 
remaining,  shall  be  void  as  to  all  subsequent  purchasers  in  good  fdAth 
and  creditors,  unless,"  etc.  It  cannot  be  doubted  that  the  legis- 
lature, by  these  sections,  intended  to  make  a  radical  change  in 
the  law  relating  to  conditional  sales  of  personal  property,  and  to 
prevent  secret  and  unrecorded  transactions  and  contracts  of  sale  from 
being  used  to  the  detriment  of  unsuspecting  creditors  of^  or  pur- 
chasers from,  the  vendee  of  personal  property  apparently  the  owner 
thereof.  This  I  regard  as  the  whole  object,  purpose  and  scope  of 
the  law,  as  it  now  stands. 

Here,  so  far  as  the  attaching  creditor  was  concerned,  there  was 
in  fact  no  secret  lien,  no  hidden  trust,  no  false  appearance,  no  con- 
cealed ownership ;  nothing,  in  short  to  induce  him  to  alter  his 
condition,  incur  needless  litigation  or  expense,  or  which  could  in 
any  manner  operate  to  his  prejudice. 

There  is  a  wide  divergence  in  judicial  opinions  as  to  the  legal 
eifect  which  should  be  given  to  conditional  sales  of  chattels,  when 
by  the  terms  of  the  contract  of  sale,  there  is  a  reservation  of  title  in 
the  vendor ;  but,  except  where  controlled  by  statutory  regulation, 
all  the  authorities  concur  in  holding  the  condition  binding  as  between 
the  parties.  And  even  those  authorities  which  uncontrolled  by 
statute,  hold  that  title  will  pass  to  a  bona  fide  purchaser,  deny  this 
result,  where  the  purchaser  has  notice :  Stadtfi^ld  v.  funtoman,  24 
Alb.  L.  J.,  185 ;  1  Benj.  Sales,  §  425. 

In  Illinois,  by  statutory  provision,  all  such  agreements  are  treated 
as  chattel  mortgages,  and  void  as  to  third  persons  if  not  recorded  in 
like  manner  as  such  instruments.  The  statute  of  that  state  makes 
no  exception  in  favor  of  any  person  whatsoever.  Notwithstanding 
this,  in  a  somewhat  recent  case,  in  that  state,  special  stress  was  laid 
on  the  fact  that  the  creditor  was  banafide^  having  no  reason  but  to 
rely  on  the  apparent  ownership  of  the  property  by  his  debtor ;  and 
it  was  there  ruled,  that  in  this  regard,  a  purchaser  without  notice  and  a 
bona  fide  creditor  stand  on  the  same  footing  of  equal  protection: 
Van  Duzar  v.  Allen,  90  111.  499.  In  respect  to  a  similar  statute 
in  our  own  state:  §  2508,  R.  S.,  1879,  in  relation  to  mortgages  of 
personal  property,  and  requiring  them  to  be  recorded  in  order  to  ther 
validity  against  third  persons,  no  exception  having  been  made  in 
favor  of  any  one,  it  has  been  several  times  ruled  that,  even  if  a  pur- 
chaser had  a^itual  knowledge  of  the  mortgage,  he  would  nevertheless 
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obtain  a  good  title :  Byrson  v.  Penix^  18  Mo.,  18 ;  Bevans  v.  Bolton^ 
81  Id.  437.  And,  in  regard  to  §  2500,  R.  S.,  1879,  touching  loans 
of  personal  property,  and  making  their  registry  requisite,  so  as  to 
be  valid  against  creditors  and  purchasers,  but  containing  no  excep- 
tion, a  like  ruling  has  been  made :  Cook  v.  Clippardy  12  Mo.  879. 
If  it  be  presumed  that  the  legislature  was  not  ignorant  of  the  rulings 
in  the  cases  just  cited,  and  taking  this  for  granted,  it  must  be 
apparent,  that  when  they  inserted  the  words  *'  as  against  creditors 
of  the  vendee  or  subsequent  purchasers  from  such  vendee  in  good 
faith,"  in  §  2505,  and  similar  words  in  §  2507,  their  design  was  to 
prevent  actual  knowledge  in  a  purchaser  or  creditor  from  being  held 
in  less  esteem  than  constructive  notice,  as  imparted  by  the  record. 
The  sections  in  question  are  somewhat  awkwardly  worded,  but  I  am 
persuaded  that  the  expression  bona  fide,  applies  as  well  to  creditors 
as  to  subsequent  purchasers.  Indeed,  no  reason  can  be  discovered 
why  the  one  class  should  receive  greater  legislative  favors  than  the 
other.  Such  statutes  as  the  sections  under  discussion  have,  of  late 
years,  been  enacted  in  many  of  the  states,  as  for  instance  in  Ver- 
mont, where  the  statute  provides  that ''  No  lien  reserved  on  pro- 
perty sold  conditionally,  and  passing  into  the  hands  of  the  condi- 
tional purchaser,  shall  be  valid  against  attaching  creditors  or 
subsequent  purchasers  without  notice,  unless,"  etc.  And  upon  this 
statute  it  was  ruled,  that  as  the  contract  of  sale  was  not  placed  on 
record,  the  property  sold  ''was  open  to  attachment  as  the  property 
of  the  conditional  vendee,  unless  the  plaintiff  could  show  that  the 
attaching  creditor  had  notice  of  the  conditional  sale."  Whitcomb 
V.  Woodworthj  54  Yt  544.  A  decision  of  like  effect  on  similar 
statutory  provisions  has  been  made  in  Iowa :  Singer  S.  M.  Co.  v. 
Boleomby  40  Iowa  88. 

The  language  of  the  statutes  just  cited,  ''  attaching  creditors  or 
subsequent  purchasers  without  notice,"  is  not  essentially  different 
in  point  of  legal  effect  from  the  phraseology  employed  in  our  own 
law.  ''  Without  notice,"  and  ''in  good  faith,"  are  equivalent  terms : 
Lee  ▼.  Bourman^  55  Mo.  400. 

Holding  these  views,  the  judgment  should  be  affirmed. 

The  Supreme  Court  of  Miaaoari  has  dor :  Smnner  t.  Cottey,   71    Mo.  121 ; 

often   bdd,  that  in  the  absenoo  of  con-  Ridgeioay  t.  Kennedy^  59  Id  24  ;  LiitU 

troUing  ttatntory  regolations,  personal  t.  Page,  44  Id.  412  ;  ParmUey,  Gather' 

piupcitjT  may  be  sold  on  condition,  and  wood,  36    Id.  479  ;  Griffin  v.  Pugh,  44 

while  the  condition  remains  unperformed  Id.  326  ;  Oiver  ▼.  Denney,  6  Mo.  App^ 

tha  riafat  of  property  remains  in  the  Ten-  57S;    WUlard  y.   Sunmer,  7   Id.  577. 
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And  the  same  court  holds  that  the  ven- 
dor may  assert  his  right  to  the  property, 
even  against  a  bonajtde  purchaser,  unless 
he  (the  vendor)  has  been  guilty  of  laches: 
Bobbins  V.  Phillips,  68  Mo.  100,  101 ; 
Wangler  Y.  ^anklin,  70  Id.  660. 

Yet  it  is  to  be  observed  that  the  deci- 
sions were  made  prior  to  the  enactment 
of  the  statute,  construed  in  the  principal 
case. 

This  same  rule  has  also  been  adopted 
in  many  other  states :  see  1  Benj.  on 
Sales  (4th  Am.  ed.)  {  437,  ti  seq,, 
where  the  cases  are  collected. 

But  that  the  vendor  may  have  control 
over  the  property,  in  such  cases,  it  is 
necessary  before  he  parts  with  possession 
to  expressly  stipulate  that  the  title  shall 
remain  in  him,  until  all  the  conditions 
shall  have  been  complied  with  by  the 
vendee;  as  in  a  contract  of  sale  of 
goods,  which  is  to  be  complete  after 
examination  and  approval  by  the  pur- 
diaser ;  Blood  v.  Palmer^  11  Me.  420  ; 
Crocker  v.  Gulli/er,  44  Mo.  493  ; 
Morse  v.  Stone^  5  Barb.  (N.  Y.)  516. 

Where  tlie  manifest  intention  of  the 
parties  is,  that  the  vendor  retain  the 
title,  no  property  passes  until  all  condi- 
tions are  performed.  Thus  in  Keeler  v. 
Field,  1  Paige  Oh.  312,  a  merchant  con- 
tracted for  goods,  the  price  to  be  secured 
by  his  notes,  endorsed  by  B.  and  C,  and 
the  goods  in  the  meantime  were  forwarded 
to  his  residence.  The  notes  were  never 
delivered.  The  goods  were  afterwards 
assigned  to  B.  and  0.  The  court  held 
that  the  title  never  passed  to  the  vendee, 
as  the  condition  upon  which  the  sale  was 
made  had  not  been  performed,  and  that 
B.  and  C.  could  not  hold  them  against 
the  vendor.  In  Haggerty  v.  Palmer,  6 
Johns.  Ch.  437,  goods  were  sold  at  auc- 
tion in  the  city  of  New  York,  to  be  paid 
for  in  approved  endorsed  noteis  hi  four  and 
six  months.  The  goods  were  delivered 
to  the  vendee,  and  he  afterwards  assigned 
them  to  a  third  party.  The  court  held 
that  the  delivery  of  the  goods  was  con- 
ditional, and  the  vendee  was  a  trustee 


for  them  until  the  notes  were  delivertd, 
and  that  the  assignment  was  fraoduknt 

In  Crawford  v.  Smith,  7  Dana  (Kj.) 
59,  plaintiff  made  an  agreement  to  idl 
goods  then  in  his  store  to  defendtots. 
The  next  day,  the  parties  oommenced 
invoicing  the  goods  to  ascertain  the 
amount  to  be  paid  by  the  defendant  for 
them.  During  the  night,  after  a  con- 
siderable portion  of  the  goods  bad  been 
invoiced,  a  thief  broke  into  the  store  sod 
stole  sundry  articles  of  the  a^.'gref^tts 
value  of  $300,  some  of  which,  of  tbs 
value  of  $40  had  been  invoiced.  Crew- 
ford  brought  suit  against  Smith  for  the 
value  of  the  goods.  No  recovery  was 
allowed  because  he  bad  not  parted  with 
the  possession  of  the  goods :  see  also 
Ward  V.  Shaw,  7  Wend.  (N.  Y.)  404. 

The  vendor  may  estop  himself  from 
claiming  title,  in  contracts  of  this  natnre 
as  against  a  bona  fide  purchaser  from  the 
vendee  in  possession,  as  where  he  gives 
vendee  evidence  of  title,  or  express  or 
implied  authority  to  sell.  This  principle 
appears  quite  well  settled,  bat  in  iti 
application  the  cases  are  at  variance :  1 
Benj.  on  Sales  (4th  Am.  ed.)  2  ^^i 
et  seq. 

In  dealing  with  contracts  of  this  natnre 
to  avoid  confusion  an  important  distinc- 
tion is  to  be  noted  between  an  option  to 
pnrchase  if  the  vendee  should  like  the 
article,  and  an  option  to  return  it,  if  be 
should  not  like  it.  In  the  first,  the  title 
will  not  pass  until  the  option  is  deter- 
mined ;  in  the  second,  the  title  passes  at 
once.  One  is  an  agreement  to  sell,  and 
the  other  is  an  absolute  sale.  Hwnt  v. 
Wyman,  100  Mass.  198,  clearly  illns- 
trates  this  distinction. 

In  the  transfer  of  title  to  penonsl 
property  npon  a  cash  sale,  only  two 
things  are  essential,  namely,  payment  by 
the  vendee,  and  actual  or  oonstmctiTe 
delivery  by  the  vendor.  The  first  may 
be  waived,  and  is  waived  by  vendor  by 
delivery,  for  confidence  is  reposed,  credit 
is  given  and  property  passes :  Chapman 
T.  Lathrop,  6  Cowen  110;  Barris  v. 
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Smithj  3  S.  &  R.  SO,  84 ;  8  Kent's 
Com.  391. 

It  u  alflo  a  famili&r  principle  that 
where  personal  property  passes  oat  of 
the  hands  of  the  vendor,  he  thereby  loses 
all  rig^t  of  lien.  The  only  exception  is 
in  cases  of  ttoppage  in  transitu^  and  that 
can  be  exercised,  only  when  the  vendee 
Is  insolvent,  and  before  the  g^oods  get  into 
his  possession :  Benj.  on  Sales,  {  828, 
and  notes. 

The  proposition  is  also  well  settled 
that  the  delivery  of  an  article  at  a  fixed 
price,  to  be  paid  for  on  approval,  at 
the  option  of  the  receiver,  constitates  a 
sale,  and  is  treated  in  all  respects  as  the 
property  of  the  vendee. 

We  shall  cite  bat  a  few  cases  to  illas- 
trate  this  role.  In  Crocker  v.  Gvllifer^ 
44  Mc.  493,  the  defendant  took  horses 
from  the  plaintiff,  and  agreed  to  pay  for 
or  retam  the  same,  bat  it  was  specifically 
agreed  diat  the  title  should  remain  in  the 
plaintiff  (vendor).  This  was  held  to  be 
a  bailment,  because  the  title  had  never 
passed  out  of  the  plaintiff.  The  court 
said  :  ''  The  general  proposition  that  the 
delivery  of  an  article  at  a  fixed  price,  to 
be  paid  for  or  returned,  constitutes  a 
sale,  is  not  questioned.  When  the  option 
is  with  the  party  receiving^  to  pay  for  or 
return  the  goods  received,  the  uniform 
current  of  authority  is,  that  such  alter- 
nate agreement  is  a  sale."  In  Holbrook 
V.  Amuirong,  1  Fair.  (Me.)  31,  there 
was  a  parol  agreement  to  pay  for  the 
property  in  dispute,  or  return  the  same 
at  the  end  of  two  years.  This  was  held 
to  amount  to  a  sale.  In  Dearbome  v. 
TWner,  16  Me.  17,  it  was  held  that 
Mason,  who  received  the  property, 
"  having  to  return  or  pay,  the  property 
passed  to  him,  and  he  was  at  liberty  to 
sell."  In  Banpeil  v.  Bicknall,  17  Me. 
344,  the  party  receiving  the  article  in  dis- 
pQte,  verbally  agreed  to  pay  a  certain 
price  dierefor,  or  return  the  same  in  a 
given  time.  "  The  property,  * '  remarked 
WssTOK,  C.  J.,  *'  in  the  thing  delivered 
I,  and  the  remedy  of  the  former 


owner  vests  in  contract.  It  is  the  option 
conceded  to  the  party  receiving^  which 
produces  this  effect. '*  In  Perkini  v. 
DougicuSf  20  Me.  317,  the  written  pro- 
mise was  to  remm  the  chattel  or  pay 
therefor.  Shxplbt,  J.,  said  :  *^  Such  a 
contract  does  not  reserve  to  the  seller  a 
right  in  the  property  for  the  security  of 
the  purchase-money."  In  Souihwick  v. 
Smithj  89  Me.  228,  notes  were  given  for 
hides,  and  a  further  agreement  to  return 
the  leather  made  from  the  same,  if  the 
notes  should  not  be  paid  at  maturity, 
and  the  proceeds  to  be  applied  to  their 
payment.  This  was  held  to  be  a  sale. 
The  following  additional  cases  also  well 
illustrate  the  rule  under  consideration : 
Smith  Y.  Clark,  21  Wend.  (N.  Y.)  83; 
Jenkins  v.  Eichelberger,  4  Watts  (Pa.) 
121 ;  BricKett  v.  Cook,  62  Penn.  St.  193 ; 
Walker  v.  Blake,  37  Me.  373,  375; 
Beffum  V.  Merry,  3  Bdason  478  ;  Ray  v. 
Thompson,  12  Oush.  281  ;  ffurd  v. 
West,  7  Cowen  752  ;  Moss  v.  Sweet,  16 
Ad.  &  El.  493  ;  Jameson  v.  Gregory,  4 
Mete.  (Ey.)  363  ;  Chamberlain  v.  Smith, 
44  Penn.  St.  431.  The  sale  is  not 
'<  complete  while  anything  remains  to  be 
done  to  determine  its  quantity,  if  the 
price  depends  on  this  unless  this  is  to  be 
done  by  the  buyer  alone,**  per  Colb,  J., 
in  McClung  v.  Kelley,  21  Iowa  511. 

Conditional  sales  like  thstin  the  princi- 
pal case,  where  the  title  of  the  property  is 
to  be  retained  in  the  vendor  until  the  pro- 
perty is  fully  paid  for,  are  of  frequent 
occurrence,  and  are  held  binding  as 
between  the  parties  to  the  contract,  in  the 
absence  of  controlling  statutory  regula- 
tions, or  where  the  rights  of  innocent 
third  parties  intervene  ;  Fosdick  v.  Schall^ 
99  U.  S.  235,  250 ;  1  Benj.  on  Sales 
(4th  Am.  ed.)  {  425,  et  seq.,  and  notes, 
where  the  result  of  the  cases  are  given. 

Many  states  of  the  Union  have  enacted 
similar  statutes  to  that  passed  upon  in 
the  principal  case,  and  they  are  given 
fall  force  by  the  courts.  The  avowed 
purpose  of  such  restrictive  legislation  is 
to  protect  the  interests  of  innocent  third 
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penoni,  who  contract  with  reference  to 
such  personal  property,  without  notice 
of  the  conditions  apon  which  it  is  held 
by  the  vendee.  These  statutes  are  to  the 
effect  that  contracts  for  conditional  sales, 
where  possession  is  delivered  to  the 
vendee,  and  the  title  is  reserved  to  the 
seller  to  secure  the  price,  shall  be  void 
as  to  the  vendee's  creditors  and  buyers 
without  notice,  unless  such  contracts  are 
in  writing,  and  filed  or  recorded  in  some 
public  o£5ce  specified  by  the  statute.  The 
Iowa  statute  provides  that  *'no  sale, 
contract,  or  lease,  wherein  the  transfer 
or  ownership  of  personal  property  is  made 
to  depend  upon  any  condition,  shall  be 
valid  against  any  creditor  or  purchaser 
of  the  vendee,  or  lessee,  in  actual  posses- 
sion obtained  in  pursuance  thereof,  with- 
out notice,  unless  the  same  be  in  writing, 
executed  by  the  vendor  or  lessor,  acknow- 
ledged and  recorded,  the  same  as  chattel 
mortgages  :'*  McClain's  Annotated  Stat- 
ute of  Iowa  (1880),  2  1992,  p.  542; 
Biiller's  Annotated  Statute,  {  1922. 

This  section  has  been  passed  upon 
several  times  by  the  Iowa  Supreme  Court: 
Buh  V.  Westotif  52  Iowa  676  ;  Warner 
V.  Jameaon,  52  Id.  72 ;  Singer  Sewing 
Machine  Co,  v.  Hdcomb,  40  Id.  33; 
BwdUmg  v.  CoUrdl^  64  Id.  234. 

In  jRuA  V.  Weston^  mpra^  in  constru- 
ing the  section,  the    court    said :  The 
meaning  of  this  section  doubtless  is,  that 
where  a  sale,  etc.,  is  made  of  personal 
property,  and  the  transfer  of  tiUe  is  made 
to  depend  upon  any  condition,  the  con- 
dition shall  not  be  valid  against  creditors, 
etc.,  unless  the  terms  of  the  sale  be  ex- 
pressed in  writing,  etc.    In  other  words 
creditors,  etc.,  without  actual  notice  of 
the  condition,  may  claim  that  the  title 
passed  to  the  vendee,  unless  the  vendor 
gives  constructive  notice  of  the  condition 
in  the  manner  provided.    The  sale,  we 
think,  is  to  be  regarded  invalid  in  no 
sense  except  as  a  conditional  sale,  but  it 
is  to  be  regarded  as  such  in  the  absence 
of  notice,  actual  or  constructive.    So  hx 
we  presume  that  there  is  no  question." 


Substantially  the  same  statutes  are  in 
force  in  Illinois  (  Van  Dvlzot  v.  ^Uen,  90 
III.  499);  Maine  (BoyntoH  v.  Libby,  62 
Me.  253)  ;  Minnesota  iMeCidland  v. 
NidioUf  24  Minn.  176);  Nebraska, 
Texas,  Yermont  ( Whitcomb  v.  Wood- 
worthy  54  Vt.  544  ;  Buglme  v.  Sterciu, 
53  Id.  389)  ;  Virginia,  West  Virginia, 
and  Wisconsin  {Benn  v.  Fa/iejr  LiaAer 
Co.,  51  Wis.  376).  For  additional 
authority,  see  1  Benj.  on  Sales,  }  461 ; 
Heniford  v.  Daois,  102  U.  S.  235  ;  note 
of  Lucius  S.  Landreth,  Esq.,  in  21  Am. 
Law.  Reg.  (N.  S.  )224,  225 ;  also  ^atMr 
V.  Woods^  67  Ala.  139;  8.  c.  42  Am.  Bep. 
104,  with  note,  p.  105  ;  and  Fairhanh 
V.  Eureka  Co.,  67  Ala.  109,  for  a  very 
elaborate  discussion  of  the  question  under 
consideration,  in  the  absence  of  statutory 
regulations.  The  conclusion  arrived  at 
in  these  cases,  is  that  a  purchaser  of  per- 
sonal property  from  one  in  possession 
under  a  sale  upon  an  unfulfilled  condition 
gets  only  the  conditional  titie  of  his  ven- 
dor, although  he  buys  in  good  faith  and 
in  ignorance  of  the  condition. 

Bridget  v.  Comiih,  1  Mackey  (D.  C.) 
29,  is  an  interesting  case.  Here  there 
was  a  conditional  sale  of  a  buggy  and 
harness.  By  the  terms  of  the  written 
agreement,  A.  '*  hired  "  of  B.,  the  pro- 
perty for  a  term  of  three  months  from 
date,  for  the  sum  of  $25  per  month, 
together  with  a  cash  payment  of  $50, 
making  in  all  $125,  and  A.  was  given 
the  privilege  of  purchasing  at  the  end  of 
the  time,  by  paying  an  additional  $125. 
The  court  held  that  the  equity  of  die  pro- 
perty passed  with  the  possession  to  A.,  and 
that  a  subsequent  purchaser  bona  fide 
from  A.,  obtained  good  title,  as  no  lieu 
of  B.*s  had  been  recorded  as  required  by 
the  statute.  The  court  said  :  '  *  The  pre- 
sumption is,  that  the  possessor  of  per- 
sonal property  is  its  owner,  and  the 
world  have  a  right  to  deal  with  him  as 
such.  They  deal  at  their  peril,  it  is  true, 
but  where  the  titie  has  been  qnalifiedly 
passed  with  the  possession,  and  the  lien 
upon  it  is  not  reserved  acoording  to  the 
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oonditums  of  the  statnte,  which  requires  who  eellB  in  a  public  market  to  a  bona 

a  written  incumbrance  and  a  record  of  it,  ,fide  purchaser,  the  sale  carries  title  with 

the  Tendor  of  the  property  parts  with  the  it.'* 

possession  at  his  peril ;  and  if  an  equity  in  B.  £.  Black. 

the  property  by  purchase  concurring  with         San  Francisco,  Cal. 

the  possession,  is  found  with  a  vendor 
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The  fact  that  an  article  is  manufactured  under  a  patent  granted  by  the  United 
States,  does  not  prevent  a  state,  in  the  exercise  of  its  police  powers,  from  regulating 
its  use. 

A  telephone  company  is  a  common  carrier,  in  the  same  sense  as  a  telegraph  com- 
pany. Its  instruments  and  appliances  are  devoted  to  public  use,  and  are  subject  to 
legislative  control ;  so  that  the  legislature  of  a  state  may  prescribe  the  maximum 
charges  for  instruments  and  service. 

Such  regulation  of  property  devoted  to  public  use  is  not  the  taking  of  private  pro- 
perty for  public  use,  nor  is  it  in  any  way  an  interference  with  the  constitutional  rights 
of  a  citizen  in  private  property. 

The  word  "telephone,"  as  used  in  the  act  of  April  13th  1885,  designates  and 
refers  to  an  entire  system,  or  apparatus  composed  of  all  the  usual  and  necessary 
instruments  for  the  transmission  and  reception  of  telephonic  messages,  and  not  to  a 
single  instrument. 

Where  a  word  has  become  a  '*  term  of  art,"  evidence  is  admissible  to  explain  its 
proper  meaning. 

Where  a  legislature  has  power  and  authority  to  enact  a  law,  the  courts  cannot  sit 
In  judgment  on  its  justice  or  expediency. 

Appeal  from  Marion  Criminal  Court. 

MeDoTuzld^  Butler  ^  Mason^  Bakery  Herd  ^  Hendricke^  and 
WUUamB  ^  Thompecnj  for  appeUant. 

Harris  ^  CalkinSj  and  Byfield  ^  Howard^  for  appellee. 

The  opinion  of  the  conrt  was  delivered  by 

NiBLACK,  C.  J. — On  the  thirteenth  day  of  April  1885,  the  legis- 
latnre  of  this  state  passed  an  act  entitled  '^An  act  to  regulate  the 
rental  allowed  for  the  use  of  telephones,  and  fixing  a  penalty  for  its 
violation  ;"  the  tenor  of  which  is  as  follows  : 

*^  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  state 
of  Indiana,  that  no  individual,  company,  or  corporation,  now  or  here- 
after owning,  controlling  or  operating  any  telephone  line,  in  opera- 
tion in  this  state,  shall  be  allowed  to  charge,  collect,  or  receive  as 
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rental  for  the  use  of  sach  telephone  a  sum  exceeding  three  dollan 
per  month,  where  one  telephone  only  is  rented  by  one  individual, 
company,  or  corporation.  Where  two  or  more  telephones  are  rented 
by  the  same  individual,  company,  or  corporation,  the  rental  per 
month  for  each  telephone  so  rented  shall  not  exceed  two  dollan  and 
fifty  cents  per  month. 

*^  Sect.  2.  Where  any  two  cities  or  villages  are  connected  by  wire 
operated  or  owned  by  any  individual,  company,  or  corporation,  the 
price  for  the  use  of  any  telephone,  for  the  purpose  of  conversation 
between  such  cities  or  villages,  shall  not  exceed  fifteen  cents  for 
the  first  five  minutes ;  and  for  each  additional  five  minutes  no  sun 
exceeding  five  cents  shall  be  charged,  collected  or  received. 

'*  Sect.  3.  Any  owner,  operator,  agent  or  other  person  who  shall 
charge,  collect,  or  receive  for  the  use  of  any  telephone  any  sum  in 
excess  of  the  rates  fixed  by  this  act,  shall  be  deemed  guilty  of  a 
public  ofience,  and  on  conviction  shall  be  fined  in  any  sum  not 
exceeding  twenty-five  dollars." 

On  the  twenty-seventh  day  of  July  1885,  Theodore  P.  Hangbey 
requested  the  Central  Union  Telephone  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Illinois,  but  owning  and 
operating  a  telephone  exchange  and  system  of  telephone  lines  at  the 
city  of  Indianapolis,  in  this  state,  to  rent  him  one  telephone,  to  be 
used  at  his  residence  upon  his  farm,  four  and  one-half  miles  from 
the  company's  telephone  exchange,  and  two  miles  outside  of  the  cor- 
porate limits  of  the  city  of  Indianapolis,  and  to  connect  such  telephone 
with  the  exchange  by  the  erection  of  the  necessary  poles  and  wires. 
In  response  to  this  request,  the  company  ofiered  to  rent  to  Haughey 
a  hand  telephone  and  magneto-bell,  and  to  connect  them  with  its 
exchange,  and  to  furnish  exchange  service  from  7  o'clock  a.  m.  until 
6  o'clock  P.  M.  each  day,  for  three  dollars  per  month,  the  company 
to  have  the  right  to  place  other  subscribers  upon  the  same  line. 
But  Haughey  declined  to  accept  that  offer,  and  instead  entered  into 
a  contract  with  the  company  for  the  use  of ''  one  battery  transmitter 
and  one  magneto-telephone,"  and  "  the  necessary  appliances  for 
connecting  them  with  the  exchange,"  upon  certain  terms  and  condi- 
tions named  in  the  contract,  for  which  he  agreed  to  pay  the  company 
the  sum  of  $83.50  for  each  quarter,  or  $11. 16}  per  month.  The 
contract  says : 

'^  The  above  total  sum  is  based  upon  the  charges  itemized  as  fol- 
lows ;  Rental  of  one  magneto-telephone  and  one  battery  transmitter 
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(two  telephones)  at  the  rate  of  9^0  per  annum ;  labor  and  service, 
charges  for  switching,  constmction  and  maintenance,  charges  for 
Unes,  batteries,  central  office  apparatus,  magneto-beil,  and  other 
appurtenances,  at  the  rate  of  $114  per  annum." 

The  telephone  company  built  the  line,  and  furnished  the  equip- 
ments for  the  use  of  Haughej,  called  for  by  its  contract  with  him. 
At  the  expiration  of  the  first  three  months  after  the  contract  went 
into  effect,  the  appellant,  John  E.  Hockett,  acting  as  the  district 
Buperintendent  and  general  agent  of  the  company  at  Indianapolis, 
demanded  of  and  received  from  Haughey  the  sum  of  $33.50,  claimed 
to  be  due,  ander  the  contract,  for  the  latter*s  use  of  the  line,  and 
equipments  therein  provided  for  during  the  preceding  three  months. 
An  information  was  thereupon  filed  against  Hockett,  charging  him 
with  a  violation  of  the  provisions  of  the  act  of  the  legislature  here- 
inbefore set  out,  and  upon  proof  of  the  matters  above  stated,  with 
others  of  a  formal,  incidental,  or  a  merely  collateral  character,  the 
court  below  found  him  guilty  of  having  charged  more  for  the  use 
of  the  telephone  than  the  law  permitted  him,  as  well  as  the  company 
he  represented,  to  do,  and,  after  overruling  a  motion  for  a  new  trial 
adjudged  that  he  pay  a  fine  as  a  penalty  for  the  commission  of  a 
criminal  offence. 

It  was  shown  at  the  trial  that  the  articles  furnished  to  Haughey 
as  a  telephone  equipment,  as  well  as  all  the  other  mechanical  con- 
trivances used  by  the  company  in  the  transmission  of  words  and 
sounds  over  its  wires,  are  patented  articles,  and  that  the  company 
holds  the  right  to  use  these  patented  articles  by  assignment,  either 
direct  or  remote,  from  the  patentees.  It  is  first  and  most  earnestly 
contended  that,  as  the  articles  used  by  the  company  as  above  are 
under  the  constitution  and  laws  of  the  United  States,  the  legislature 
of  a  state  has  no  power  to  limit  the  price,  use,  sale,  or  rental  value 
of  such  articles,  and  that  as  a  consequence,  all  acts  of  a  state  legis- 
lature of  the  class  to  which  the  one  before  us  belongs  are  inoperative 
and  ineffectual  for  any  practical  purpose. 

Conceding  the  force  as  well  as  the  plausibility  of  many  of  the 
arguments  and  illustrations  used  by  counsel,  the  ready  and  indeed 
inevitable  answer  is  that  the  question  thus  presented  ought  no  longer 
be  regarded  as  an  open  question.  There  is  a  reserved  and  at  the 
same  time  well  recognised  power,  affecting  their  domestic  concerns 
remaining  in  all  the  states,  which  the  government  of  the  United 
States  cannot  and  has  seldom  attempted  to  invade.     This  power  is 
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BO  varied  and  comprehensive  that  an  exact  definition,  as  applicable 
to  all  its  phases,  has  so  £ftr  been  fonnd  to  be  impracticable,  but  the 
instance  in  which  the  existence  of  such  a  power  has  been  jadicially 
recognised  in  particular  cases  are  quite  numerous,  as  well  as  various 
in  their  application  to  our  complex  system  of  government  This 
reserved  power  is  usually,  though  perhaps  not  always  accoratelv, 
denominated  the  police  power  of  a  state,  and  embraces  the  entire 
system  of  internal  state  regulation,  having  in  view,  not  only  the 
preservation  of  public  order,  and  the  prevention  of  offences  against 
the  state,  but  also  the  promotion  of  such  intercourse  between  the 
inhabitants  of  the  state  as  is  calculated  to  prevent  a  conflict  of  rights 
and  to  promote  the  interests  of  all.  Gooley,  Const  Lim.  §  572.  It 
is  a  power  inherent  in  every  sovereignty,  and  is,  in  its  broadest 
sense,  nothing  more  than  the  power  of  a  state  to  govern  men  and 
things  within  the  limits  of  its  own  dominion :  License  CohMj  5 
How.  582.  It  extends  to  the  protection  of  the  lives,  limbs,  health, 
comfort,  and  convenience,  as  well  as  the  property,  of  all  persons 
within  the  state.  It  authorizes  the  legislature  to  prescribe  the  mode 
and  manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others,  and  to  do  whatever  is  necessary  to  promote  the  public  wel- 
fare not  inconsistent  with  its'  own  organic  law :  Thorp  v.  Rvtiand 
^  B.  Rd.,  27  Vt  149. 

In  1867,  letters  patent  were  issued  to  one  De  Witt  for  a  discovery 
in  the  manufacture  of  a  quality  of  oil  known  as  '^  Aurora  Oil,"  and 
one  Patterson  became  the  assignee  of  the  right  conferred  upon 
De  Witt  by  his  letters  patent.  Under  a  system  of  inspection  pro- 
vided by  the  laws  of  Kentucky,  some  casks  containing  this  Aurora 
oil  were  branded,  "  Unsafe  for  illuminating  purposes,"  and,  not- 
withstanding a  statute  of  that  state  making  it  a  penal  ofience  to  sell 
oil  thus  branded,  Patterson  sold  the  casks  of  oil  in  question  to  one 
Davis.  Patterson  was  thereupon  indicted,  tried  and  convicted  in 
one  of  the  Kentucky  courts  for  the  alleged  unlawful  sale  of  these 
condemned  casks  of  oil.  This  judgment  convicting  Patterson  of  a 
criminal  offence  having  been  affirmed  by  the  Court  of  Appeals  of 
that  state,  the  cause  was  taken  to  the  Supreme  Court  of  the  United 
States  to  test  the  validity  of  the  statute  under  which  Patterson  was 
BO  convicted,  as  a  restraint  upon  the  sale  of  a  commodity  covered  by 
letters  patent  from  the  United  States.  Upon  a  review  of  all  the 
questions  involved,  the  validity  of  the  statute  was  maintained,  and 
the  judgment  of  the  Court  of  Appeals  was  in  all  things  affirmed : 
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See  Patterson  v.  Kentucky^  97  U.  S.  601.     The  court  held  in  that 
case,  and  as  we  have  no  doubt  correctly,  that  all  that  the  letters 
patent  secured  was  the  exclusiye  right  in  the  discovery,  and  that  the 
right  thus  secured  was  an  incorporeal  right,  and  hence  without 
^'  tangible  substance  ;"  that  the  right  to  sell  the  oil  was  not  derived 
from  the  letters  patent,  but  existed  and  could  have  been  exercised 
before  the  issuing  of  such  letters,  unless  prohibited  by  some  local 
statute ;  that  because  the  patentee  acquired  a  monopoly  in  his  dis- . 
covery,  and  was  hence  secure  against  interference,  it  did  not  follow 
that  the  tangible  property,  which  came  into  existence  by  the  appli- 
cation of  the  discovery,  was  beyond  the  control  of  the  state  legisla- 
tion; that,  on  the  contrary,  the  right  of  property  in  the  physical 
substance,  which  is  the  fruit  of  the  discovery,  is  altogether  distinct 
from  the  discovery  itself,  just  as  the  property  in  the  instruments  or 
plate  by  which  copies  of  a  map  are  multiplied  is  distinct  from  the 
copyright  itself;  that  hence  the  right  conferred  upon  the  patentee, 
and  his  assigns,  to  make,  use,  and  vend  the  corporeal  article  or 
commodity,  brought  into  existence  by  the  application  of  the  patented 
discovery,  must  be  exercised  in  subordination  to  the  police  or  local 
regulations  established  by  the  state.     The  doctrine  of  that  case  was 
approved  and  followed  in  the  more  recent  case  of  Webber  v.  Vir- 
ginia^ 103  U.  S.  344,  and  has  the  support,  either  in  direct  terms 
or  in  principle,  of  numerous  other  carefully  considered  cases :  Pair 
tenon  v.  Com.j  11  Bush  311 ;  State  v.  Telephone  Co.^  36  Ohio  St. 
298 ;  8.  c.  38  Am.  Rep.  586,  and  note ;  Jordan  v.  Dayton^  4  Ohio 
295 ;  Fry  v.  State,  63  Ind.  552 ;  Petyple  v.  Ru99ell,  49  Mich.  617  ; 
Thomp9on  v.  StaatSy  15  Wend.  895;  Martinetti  v.   Maguirej  1 
Deady  216 ;    Vannini  v.  Paine,  1  Harr.  65  ;  License  Tax  Cases, 
5  Wall.  462 ;   U.  S.  v.  Dewitt,  9  Id.  41 ;  Railroad  Co,  v.  Husen, 
95  U.  S.  465 ;  Beer  Co.  v.  Massachusetts,  97  Id.  25  ;  Brechbai  v. 
Randall,  102  Ind.  528 ;  s.  c.  1  N.  E.  Rep.  862 ;  Palmer  v.  State, 
89  Ohio  St  236 ;   Western  Union  Telegraph  Co.  v.  Pendleton,  95 
Ind.  12. 

While,  therefore  it  is  true  that  letters  patent  confer  upon  the 
patentee  a  monopoly  to  the  extent  of  vesting  in  him,  his  heirs  and 
assigns,  the  exclusive  right  to  make,  use,  and  vend  the  tangible 
property  brought  into  existence  by  a  practical  application  of  the 
discovery  covered  by  the  letters  patent  for  a  limited  time,  it  is  not 
true  that  such  exclusive  right  authorizes  the  making,  using  or  vend- 

iAg  such  tangible  property  in  a  manner  which  would  be  unlawful 
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except  for  such  letters  patent,  and  independently  of  state  legislation 
and  state  control. 

It  is  next  contended  that  the  Central  Union  Telephone  Company 
was  organized,  and  has  so  far  been  conducted,  as  an  ordinary  busi- 
ness investment,  and  is  in  its  methods,  as  veil  as  in  its  relations  to  its 
patrons  and  subscribers,  a  merely  private  enterprise,  no  more  sub- 
ject to  legislative  control  than  any  other  private  business  with 
which  a  considerable  number  of  persons  have  become  either  directly 
or  indirectly  connected ;  that  consequently  the  act  of  the  legislature 
under  which  this  prosecution  was  instituted,  is  inoperative  and  void 
as  a  restraint  upon  the  company  in  its  charges  for  the  rental  and 
use  of  its  instruments.  The  telephone  is  one  of  the  remarkable 
productions  of  tbe  present  century,  and  although  its  discovery  is  of 
recent  date,  it  has  been  in  use  long  enough  to  have  attained  well* 
defined  relations  to  the  general  public.  It  has  become  as  much  a 
mattg:  of  public  convenience  and  of  public  necessity  as  were  the 
stage-coach  and  sailing  vessel  a  hundred  years  ago,  or  as  the 
steamboat,  the  railroad,  and  the  telegraph  have  become  in  later 
years.  It  has  already  become  an  important  instrument  of  commerce. 
No  other  known  device  can  supply  the  extraordinary  facilities  which 
it  affords.  It  may  therefore  be  regarded,  when  relatively  con- 
sidered, as  an  indispensable  instrument  of  commerce.  The  relations 
which  it  has  assumed  towards  the  public  make  it  a  common  carrier 
of  news — a  common  carrier  in  the  sense  in  which  the  telegraph  is  a 
common  carrier — ^and  impose  upon  it  certain  well-defined  obligations 
of  a  public  character.  All  the  instruments  and  appliances  used  by 
a  telephone  company  in  the  prosecution  of  its  business  are  conse- 
quently, in  legal  c'ontemplation,  devoted  to  a  public  use:  &ate 
V.  Nebraska  Telep.  Co.,  17  Neb.  126;  24  Am.  L.  Reg.  (N,  S.) 
262  ;  State  of  Missouri  v.  Bell  Telep.  Co.,  28  Fed.  Rep.  539 ; 
State  V.  Telep.  Co.,  36  Ohio  "St.  296 ;  American  B.  Tel  Co.  v. 
Connecticut  Telep.  Co.,  44  Am.  Rep.  237,  and  note. 

It  is  now  a  well  settled  legal  proposition  that  property  thus  devoted 
to  a  public  use  becomes  a  legitimate  subject  of  legislative  regulation 
and  control.  In  recognition  of  that  doctrine  the  case  of  Mwin  v. 
Illinois,  94  XJ.  S.  118,  has  become  a  leading  case.  It  was  in 
general  terms,  held  in  that  case,  that  when  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  interest  in  such  use,  and  must,  to  the  extent 
of  that  interest,  submit  to  be  controlled  by  the  piiblic,  for  the  com- 
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mon  good^  as  long  as  he  maintains  the  use  to  which  he  has  so  devoted 
his  property,  and  that  he  can  only  escape  sach  public  control  by 
withdrawing  his  grant  and  discontinuing  the  use.  In  support  of 
that  conclusion  the  court  said  it  has  been  customary  in  England 
from  time  immemorial,  and  this  country  from  its  first  colonization, 
to  regulate  ferries,  common  carriers,  hackmen,  bakers,  millers, 
wharfingers,  innkeepers,  and  the  like,  and  in  so  doing,  to  fix  a 
maximum  of  charges  to  be  made  for  services  rendered,  accommoda- 
tions extended  and  articles  sold.  This  case  has  been  the  subject  of 
much  unfriendly  comment,  and  has  encountered  some  very  sharp 
criticism,  but  its  authority  as  a  precedent  remains  unshaken.  This 
state  regulation  and  control  of  property  devoted  to  a  public  use  is 
not  the  taking  of  property  for  a  public  purpose,  within  the  meaning 
of  section  66  of  article  1,  of  the  constitution  of  this  state ;  nor  is 
such  regulation  and  control  an  interference  with  the  guarantied 
rights  of  the  citissen  in  private  property.  As  bearing  generally  upon 
the  subjects  last  above  referred  to,  see  also,  the  cases  of  ChicagOj 
B.  ^  Q.  Bd.  V.  Iowa,  94  U.  S.  155 ;  Chicago,  M.  ^  St.  P.  Rd. 
V.  Ackley,  Id-  179 ;  Winona  ^  St.  P.  Rd.  v.  Blake,  Id.  180 ; 
Railroad  Co.  v.  Riehmondj  96  Id.  521 ;  Railroad  Co.  v.  Fuller, 
17  Wall.  560 ;  Olcott  v.  Supervisors,  16  Id.  678 ;  Ruggles  v. 
Illinois,  108  U.  S.  526 ;  Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347 ;  Ruggles  v.  People,  91  111.  256  ;  Illinois  Cent  Rd. 
V.  People,  108  U.  S.  541 ;  Allnut  v.  Inglis,  12  East  527 ;  Mobiie 
V.  Yuille,  8  Ala.  (N.  S.)  137  ;  JST.  J.  JSTav.  Co.  v.  Merchants'  Bank, 
6  How.  344 ;  BoU  v.  StenneU,  8  Term  R.  606;  Com.  v.  Luane, 
98  Mass.  1 ;  Com.  v.  Tewksbury,  11  Mete.  65 ;  Com.  v.  Alger,  7 
Gush.  53 ;  Metropolitan  Boara  v.  Barrie,  84  N.  T.  657 ;  Slaugh- 
ter-house Cases,  16  Wall.  36 ;  Sharpless  v.  Mat/or,  21  Penn.  St. 
147;  Ghrant  v.  Courter,  24  Barb.  232;  Bartemeyer  v.  lotoa,  18 
Wall.  129 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  Ogden  v. 
Saunders,  12  Wheat.  213 ;  Standard  Oil  Co.  v.  Combs,  96  Ind. 
179 ;  W.  U.  Tel.  Co.  v.  Pendleton,  95  Id.  12 ;  Indianapolis  Rd. 
V.  Kercheval,  16  Id.  84 ;  Foster  v.  Kansas,  112  U.  S.  201 ; 
Breehm  v.  Randall,  102  Ind.  528 ;  Fry  v.  StaU,  63  Ind.  552 ; 
Toledo  Agricultural  Works  v.  Work,  70  Id.  253 ;  West  Virginia 
Co.  V.  Oil  Co.,  5  W.  Va.  382  ;  State  y.  Perry,  5  Jones  252 ;  Att.- 
Gen.  V.  Railroad,  85  Wis.  425. 

The  obvious  deduction  from  what  has  been  said,  as  well  as  from 
the  authorities  cited,  is  that  the  power  of  a  state  legislature  to  pre- 
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Scribe  the  maximum  charges  which  a  telephone  compaDj  may  male 
for  services  rendered,  facilities  afforded,  or  articles  of  property 
furnished  for  use  in  its  business,  is  plenary  and  complete. 

It  was  made  to  appear  by  the  evidence  that  there  are  several 
instruments  more  or  less  in  use  by  telephone  companies,  each  known 
as  a  ^'telephone;"  one  as  the  ''Hand  Telephone,"  another  as  the 
^'  Box  Telephone,"  a  third  as  the  ''  Switchman's  Head  TelephoDe," 
and  the  fourth  as  the  ''  Battery  Transmitting  Telephone :"  that  the 
first,  known  also  as  the  ''  Bell  Hand  or  Magneto  Telephone,"  con- 
sists of  a  bar  magnet ;  with  a  helix  of  wire  at  one  end,  and  a  dia- 
phragm suitably  mounted,  in  front  of  the  helix,  and  a  hard  rubber 
case  supporting  the  whole,  with  combined  poles  for  making  connec- 
tion, with  a  cord  from  24  to  30  inches  long,  and  through  it  with  a 
magneto-bell ;  that  this  telephone  will  both  transmit  and  receive 
sounds  or  words  carried  electrically  over  a  connecting  wire ;  that 
this  instrument  was  at  first,  with  the  assistance  only  of  the  magneto 
or  call  bell  used  in  transmitting,  as  well  as  in  receiving  telephonic 
messages ;  that  some  time  after  this  Bell  hand  telephone  had  thus 
come  into  use,  the  battery  transmitting  telephone,  known  as  the 
''Blake  Transmitter,"  was  introduced  and  generally  accepted  as  a 
very  decided  improvement  in  the  transmission  of  words  and  sonnds 
over  wires  used  by  telephone  companies,  words  and  sounds  being 
transmitted  through  it  in  a  louder  tone,  and  with  greater  effect  than 
through  the  Bell  hand  telephone ;  that  for  some  time  previous  to 
the  thirteenth  day  of  April  1885,  this  Blake  transmitter  had  come 
into  general  use  in  the  transmission  of  messages  with  that  class  of 
patrons  and  subscribers  who  desired  the  best  available  telephonic 
service ;  that  since  the  Blake  transmitter  had  come  into  general  use 
as   stated,  the  Bell  hand   telephone  had  been  chiefly  used  as  a 
receiver  of  messages — only  a  comparatively  few  persons  continuing 
to  use  it  also  for  transmitting  purposes  ;  that  on  the  day  last  named 
and  for  a  considerable  time  previously,  a  fully  equipped  organization 
for  the  convenient  and  ready  transmission  and  reception  of  messages 
over  telephonic  wires  consisted,  as  it  still  consists,  of  a  Bell  hand 
telephone  and  cord,  a  Blake  transmitter,  a  magneto  or  call  bell,  a 
cell  of  battery,  a  back-board,  and  a  battery  box  ;  that  the  instru- 
ments thus  constituting  a  telephonic  equipment  have  been,  and  still 
are,  only  rented  by  telephone  companies  to  their  patrons  and  sub- 
scribers, the  latter  not  being  allowed  to  either  purchase  or  to  own 
any  of  such  instruments. 
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Upon  the  facts  thus  disclosed  by  the  evidence,  it  is,  in  the  third 
place  contended  that  the  act  of  April  13th  1885,  under  considera- 
tion, only  limits  the  price  to  be  charged  to  three  dollars  per  month, 
when  one  instrament  known  as  a  telephone  is  rented  to  a  patron  or 
sabscriber,  and  does  not  apply  to  a  case,  like  the  one  before  us, 
where  two  instruments,  each  answering  to  that  name,  are,  for  his 
greater  convenience,  rented  to  the  same  person  to  be  used  together^ 
and  that  consequently  the  facts  of  this  case  do  not  bring  it  within 
the  penal  provisions  of  that  act.  In  a  general  sense,  the  name 
"  telephone  "  applies  to  any  instrument  or  apparatus  which  trans- 
mits sound  beyond  the  limits  of  ordinary  audibility.  The  speaking 
tabe  used  in  conveying  the  sound  of  the  voice  from  one  room  to 
another  in  large  buildings,  or  a  stretched  cord  or  wire  attached  to 
vibrating  membranes  or  disks  by  which  the  voice  is  carried  to  a  dis- 
tant point,  is,  strictly  speaking,  a  telephone.  But  since  tho'recent 
discoveries  in  telephony  the  name  is  technically  and  primarily 
restricted  to  an  instrument  or  device  which  transmits  sound  by  means 
of  electricity  and  wires  similar  to  telegraphic  wires.  In  a  secondary 
Bense,  however,'  being  the  sense  in  which  it  is  most  commonly  under- 
stood, the  word  "telephone"  constitutes  a  generic  term,  having 
reference  generally  to  the  art  of  telephony  as  an  institution,  but 
more  particularly  to  the  apparatus,  as  an  entirety,  ordinarily  used  in 
the  transmission  as  well  as  in  the  reception  of  telephonic  messages. 
In  this  latter  sense  the  Central  Union  Telephone  Company,  in 
behalf  of  which  the  appellant  stands  as  the  representative  in  this 
proceeding,  has  very  significantly  sanctioned  the  use  of  the  word 
*' telephone."  In  August,  1885,  it  published  a  book  for  the  use  of 
its  patrons  and  subscribers,  entitled  "Indianapolis  Telephone 
Directory,"  in  which,  those  having  the  use  of  its  telephonic  instru- 
ments were  instructed  as  follows  : 

"  Call  by  number.  When  through  talking,  ring  out.  Make  all 
complaints  to  the  chief  operator,  call  No.  1000.  Help  each  other 
by  answering  your  telephone  promptly.  Do  not  allow  non-sub- 
scribers to  use  your  telephone ;  it  is  unjust  to  other  subscribers, 
impedes  the  service,  and  is  a  violation  of  your  contract." 

These  were  a  substantial  repetition  of  instructions  issued  by  the 
Western  Telephone  Company,  one  of  the  predecessors  of  the  Cen- 
tral Union  Telephone  Company,  in  June  1883.  In  these  instruc- 
tions the  "telephone"  is  plainly  referred  to  as  an  organized 
apparatus, — an  institution, — and  not  as  a  single  instrument.     In 
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this  use  of  the  word  ^^  telephone"  the  telephone  companies  in  ques- 
tion, simply  adopted  and  emphasized  what  had  alreadj  been  gener- 
ally accepted  as  the  proper  meaning  of  that  word,  in  the  connection 
in  which  it  was  so  used  by  them. 

Before  the  great  discovery  of  Prof.  Morse  in  telegraphy,  the 
power  of  electricity  to  give  a  sudden  and  mysterious  impulse  to  a 
suspended  wire,  was  well  understood  among  those  most  familiar 
with  experiments  in  electrical  science.  His  discovery  consisted  in 
the  invention  of  an  instrument  or  machine  which  utilized  that  power 
of  electricity,  and  thereby  enabled  him  to  send  intelligible  messages 
over  suspended  wires,  to  remotely  distant  places.  When  that  in- 
strument or  machine  first  came  into  use,  the  word  ^*  telegraph"  was 
understood  to  more  particularly  refer  to  it,  as  the  thing  best  known 
by  that  name ;  but  since  that  time  a  much  wider  and  more  compre- 
hensive meaning  has  been  attached  to  that  word.  The  "  telegnph'* 
is  now  usually  accepted,  and  in  common  parlance  is  generally  un- 
derstood, as  referring  to  the  entire  system  of  appliances  used  in  the 
transmission  of  telegraphic  messages,  by  electricity,  consisting  of— 
First,  a  battery,  or  other  source  of  electric  power ;  secondly,  of  a 
line,  wire,  or  conductor  for  conveying  the  electric  current  from  one 
station  to  another ;  thirdly,  of  the  apparatus  for  transmitting,  inter- 
rupting, and,  if  necessary,  reversing  the  electric  current  at  pleasure; 
and  fourthly,  of  the  indicator  or  signaling  instrument.  See  Impe- 
rial Diet.,  title  "  Telegraph:' 

In  the  respect  indicated,  the  varying  meanings  of  the  word  "tele- 
phone*' are  analogous  to  those  applied  to  the  word  ^*  telegraph ;" 
there  being  very  much  in  common  between  the  two  systems  of  tele- 
phony and  telegraphy.  In  reaching  a  conclusion  as  to  what  is  gen- 
erally understood  by  the  use  of  the  word  "  telephone,"  we  have 
been  governed  partly  by  the  information  judicially  within  our  reach, 
and  in  other  respects  by  the  evidence.  The  word  having  become  a 
term  of  art,  evidence  was  admissible  to  explain  its  proper  meaning  ; 
Greenl.  Ev.  sect.  280 ;  Whart.  Ev.  sects.  961-972.  In  view  of 
the  condition  of  things  as  shown  to  have  existed  on  the  thirteenth 
day  of  April  1886,  we  feel  constrained  to  hold  that  the  word  '*  tele- 
phono,"  as  used  in  the  act  of  that  date,  was  intended  to  designate, 
and  in  fact  really  referred  to  an  apparatus  composed  of  all  the  usual 
and  necessary  instruments  for  the  convenient  and  ready  transmis- 
sion and  reception  of  telephonic  messages,  and  not  to  a  single 
instrument  only. 
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There  was  evidence  at  the  trial  tending  to  prove  that  the  Central 
Union  Telephone  Company  cannot  supply  the  facilities  to  Haughey 
provided  for  in  its  contract  with  him,  for  three  dollars  per  month, 
withoat  actual  and  very  serious  loss ;  and,  arguing  that  the  legisla- 
ture cannot  be  presumed  to  have  intended  to  inflict  injustice  upon 
any  person  or  corporation,  it  is  insisted  we  ought  to  take  the  com- 
pany's liability  to  sustain  a  great  loss,  in  a  certain  contingency, 
into  consideration,  in  determining  the  legislative  intention  in  enact- 
ing the  statute  in  question  in  this  case.  This  argument  is  largely 
based  upon  the  assumption  that  the  company  was  not  at  liberty  to 
decline  to  extend  its  line  to  Haughey's  farm,  upon  his  request  that 
such  an  extension  should  be  made,  and  that  it  will  be  compelled  to 
maintain  such  extension  so  long  as  Haughey  may  require  it  to  be 
maintained,  independently  of  any  contract  with  him  on  the  subject. 
This  assumption  is,  however,  not  well  founded.  There  is  nothing 
in  the  act  of  the  legislature  under  review,  or  contained  in  any  other 
statutory  or  common-law  regulation  applicable  to  the  subject  to  which 
oar  attention  has  been  called,  which  requires  a  telephone  company 
to  construct  a  new  line  against  its  will,  or  to  maintain  an  old  line 
longer  than  it  may  feel  inclined  to  do  so,  in  the  exercise  of  a  legiti- 
mate business  discretion.  Besides,  the  power  of  the  legislature  to 
pass  the  act  in  question  being  conceded,  this  court  cannot  sit  in 
judgment  upon  either  the  justice  or  the  expediency  of  the  enact- 
ment of  such  a  law.  If  the  law  shall  prove  to  be  either  unjust  or 
inexpedient  in  its  operation,  whether  upon  persons  or  corporations, 
the  appeal  must  be  to  the  legislature,  and  not  to  the  courts ;  20 

Cent.  L.  J.  83. 

The  judgment  is  affirmed,  with  costs. 


Telephone  cases  are  not  namerons. 
The  first  we  shall  notice  are  those  touch- 
ing the  companies'  right  to  a.^e  the  pub- 
lic highirays  for  the  stretching  of  tlieir 
vires.  In  this  respect  telephone  com- 
panies do  not  differ  from  telegraph  com- 
panies, and  may  be  subjected  to  the 
restrictions  and  rules  that  the  latter  are. 
It  has  been  licld  that  telegraph  poles  in 
a  citj  should  be  shape! jr  and  not  unsightly : 
Fartythe  v.  B.  #•  0.  Telegraph  Co.,  18 
Mo.  App.  494.  If  erected  under  a 
statute,  the  city,  perhaps,  cannot  thus 
regulate  them :  Gay  t.  Mutual  Union 
Ttlegraph  Co.,  Id.  4S5.     If  a  wire  of  a 


telegraph  company  so  sway  as  to  inter- 
fere with  public  travel,  and  one  is  injured 
without  fault  on  his  part,  he  may  recover 
damages  from  the  owners  of  the  wire  : 
Dickeyiv,  Maine  Telegraph  Co.,  46  Me. 
483  ;  see  Young  v.  Yarmouth,  9  Gray 
S86. 

The  authority  given  by  legislatures  to 
telegruph  companies  to  erect  poles  in  pub- 
lic streets  is  subject  to  the  liability  to  make 
compensation  to  the  adjacent  land-owner 
for  the  use :  Board  of  Trade  Telegraph 
Co,  y.  Bamett,  107  HI.  507  ;  the  com- 
pany sought  to  erect  poles  on  the  high- 
way running  through  the  plaintifTs  land ; 
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and  it  was  held  to  be  an  addirional 
burden  to  the  easement.  Yet  in  Massa- 
chusetts exactly  the  opposite  was  held : 
Pierce  v.  Drew,  136  Mass.  75  ;  although 
three  ont  of  seven  judges  dissented,  and 
delivered  an  able  opinion  in  opposition 
to  the  position  taken  hj  the  majority. 
Followinfi:  the  Illinois  case  are  the  cases 
of  Lhuenbitry  v.  Afuttial  Telegraph  Co,,  II 
Abb.  N.  C.  440  ;  Atlantic  ^  Pacific  Tel- 
egraph Co.  r.  Chicago,  Hock  Idand  ^ 
Pacific Rd,  Co,,  6  Biss.  156  ;  Southwest- 
ern Rd,  Co.  V.  Southern  if  Atlantic  Tele- 
graph  Co,,  46  Geo.  43.  Where  the  fee 
in  street  is  in  the  public :  contra^  3/e- 
tropolitan  Telegraph  Co,,  67  How.  Pr. 
365  ;  People  v.  Metrojxditan  Telephone 
^  Telegraph  Co.,  31  Hun  596. 

A  case  of  some  interest  arose  in  Eng- 
land. The  Court  of  Appeals  in  this 
case  decided  that  the  municipal  corpora- 
tion (in  the  particular  case  a  local  board 
of  works),  in  which  was  vested  the  pub- 
lic street,  for  the  purposes  of  keeping  it 
open,  improved  and  repaired  as  a  public 
street,  did  not  own  the  space  above  the 
street  utque  ad  caelum.  The  question  was 
whether  a  statute  (18  &  19  Vict.  ch. 
120,  sec.  96),  gave  the  board  of  works 
for  a  particular  district  of  the  metropolis 
a  right  to  an  injunction  to  prevent  a  tele- 
phone company  from  carrying  their  wires 
diagonally  across  the  street  at  the  level 
of  the  chimneys,  the  owner  of  the  honses 
not  objecting,  and  they  not  being  a  nui- 
sance, nor  creating  appreciable  dangers. 
The  injunction  was  granted ;  but  on 
appeal,  the  decision  was  reversed,  because 
the  board  had  not  such  an  interest  as 
entitled  them  to  maintain  the  action, 
unless  the  act  created  a  nuisance  or  ren- 
dered the  street  dangerous  to  the  public ; 
applying  the  principle  of  CoverdaU  v. 
Charlton,  48  L.  J.  Rep.  128.  See  Board 
of  Works  V.  United  Telephone  Co,,  Lim- 
itefl,  51  L.  T.  Rep.  (N.  S.)  148.  In 
Louisiana  it  was  decided  ihat  an  adjoin- 
ing laiHJcwner  cannot  have  poles  re- 
moved on  the  ground  that  they  are  a 
nuisance  :  Irwin  v.  (ireot  Southern  Tel, 
Co.,  20  Reporter  174. 


A  case  of  considerable  importance 
arose  in  Nebraska.  In  that  case  it  wu 
decided,  that  a  telephone  company,  un- 
dertaking to  supply  a  public  demand, 
must  serve  all  alike,  without  discrimint- 
tion  ;  that  it  is  a  common  carrier  of 
news,  and  all  persons  are  entitled  to 
equal  facilities  in  the  enjoyment  of  the 
benefits  to  be  derived  from  its  use; 
and  if  no  good  reason  is  assigned  for  a 
refusal  by  a  company  to  furnish  a  tete- 
phone  to  a  person  desiring  its  nse  or  a 
subscriber,  a  writ  of  mandamas  will 
issue  to  compel  the  company  to  famish 
such  person  with  the  necessary  instm- 
ments,  on  a  tender  of  a  full  complitnoe 
with  all  reasonable  rules  established  for 
subscribers :  State  y.  Nebratka  Tde- 
phone  Co,,  17  Neb.  126;  24  Am.  L. 
Reg.  262. 

So  in  Missouri,  where  a  telegraph 
company  applied  to  a  telephone  cqid- 
pany  for  service  and  was  refused,  a 
writ  of  mandamus  was  issued  to  compel 
the  granting  of  service  :  American  Unim 
Telegraph  Co.  v.  BeU  Telephone  Co,, 
abstracted  in  10  Cent.  L.  J.  43P;  and 
in  U  Cent.  L.  J.  359;  38  Am.  Bep. 

587  ;  44  Id.  241. 

In  Kentucky,  the  plaintiifs  were  tiie 
proprietors  of  public  carriages,  and  the 
defendants  were  a  telephone  company 
that  was  also  the  proprietors  of  public 
carriages.  The  defendants  were  re- 
strained by  the  Louisville  Chancery 
Court  from  removing  their  telephone 
from  the  plaintiffs'  office,  and  from  re- 
fusing to  transact  the  plaintiffs'  telephone 
business,  pursuant  to  a  contract  between 
the  parties.  Louisville  Transfer  Co,  v. 
Amer,  Dist,  Telephone  Co,,  24  Alb.  L. 
J.    283 ;    abstracted  in  38  Am.  Rep. 

588  ;  44  Id.  242. 

In  the  Circuit  Conrt  for  the  Eastern 
District  of  Missouri  arose  the  ca«e  of 
The  State  of  Missouri  ex  rel,  Balti- 
more i-  Ohio  Telegraph  Co.  v.  Bdl 
Telephone,  24  Am.  L.  Reg.  573.  T1»e 
point  decided  was  this :  A.,  a  Massa- 
chusetts corporation,  and  the  owner  of  a 
patent   on  a  telephone,  licensed  B.,  a 
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Missouri   corporation,  to  do  the  tele- 
phone bosiness  of  St.  Loais,  apon  con- 
dition that  B.  shbald  not  establish  tele- 
phonic connection  with  any  telegraph 
companj  unless  speeiallj  authorized  by 
A.    A.  permitted  B.  to  establish  tele- 
phonic  connection    with    the    Western 
Union  Telegraph  Co.    Afterwards,  the 
Baltimore  &  Ohio  Telegraph  Co.   ap- 
plied for  a  mandamus  to  compel  B.  to 
perfonn   telephonic   communication  be- 
tween it  and  the  petitioners.     A.  was 
not  made  a  party.     It  was  held  that  A. 
was  not  a   necessary  party;    that   all 
otber  telegraph  companies  were  entitled 
to  the  same   privilege   granted   to  the 
Western  Union  Telegraph    Co.,   upon 
paying  the  same    price ;  and   that  the 
petitioner   was    entitled   to  the    relief 
a^kcd.    The  chief  point  made  was  that 
it  could  not  discriminate  between  patrons. 
In  Ohio  a  statute  provided  that  tele- 
grsph  companies  should  receive  dispatches 
from  and  for  other  telegraph  lines,  and 
from  and  for  individuals,  and  transmit 
them  with  impartiality  and  good  faith. 
A  contract  between  a  telephone  com- 
pany and    the    owner  of  a  telephone 
instrument,  providing  that  the  company 
in  the  nse  of  the  instruments  should 
discriminate  as  between  telegraph  com- 
panies, was  held  void  as  against  pub- 
Ug  policy.    It  was  further  held   that, 
ilthoogh  the  telephone  was  a  patented 
aiticle,  it  was  devoted  to  pnblic  use,  and 
was  subject  to  control  by  state  legisla- 
tion where  the  public  welfare  demanded 
it :  State  v.  Telepkone  Company,  36  Ohio 
296 ;  see  PMic  Grain  ^  Stock  Exchange 
r.Wettem  Union  Telegraph  Co.,  16  Fed. 
Rep.  289 — a  telef^raph  case. 

A  case  somewhat  similar  was  before 
the  Supreme  Court  of  Connecticut.  The 
defendant  ifas  a  Connecticut  telephone 
eompaoy,  and  had  purchased  from  a 
Massachusetts  telephone  company  own- 
ing the  patent,  the  right  to  nse  its  mag- 
netic telephone  system,  for  a  certain 
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period,  on  the  condition  that  it  should 
not  permit  telegraph  companies  to  use 
the  system,  unless  they  had  purchased 
the  right  from  the  Massachusetts  con»- 
pany.  A  statute  of  Connecticut  pro- 
Tided  that  every  telephone  company 
should  impartially  permit  persons  and 
corporations  to  transmit  speech  through 
its  wires  by  its  instruments.  The  plain- 
tiffs,  a  telegraph  company  in  Connecticut, 
not  having  purchased  the  right,  sued  to 
compel  the  defendants  to  permit  it  to  use 
the  system.  The  action  was  held  not 
maintainable:  American  Rapid  Telegraph 
Co,  V. '  Connecticut  Telephone  Co.,  49 
Conn.  353. 

For  a  case  involving  the  rights  of  the 
Bell  patent  and  the  Drawbaugh  patent, 
see  35  Fed.  Rep.  725. 

A  second  case  came  before  the  Supreme 
Court  of  Indiana,  and  was  decided  the 
same  as  the  principal  one :  Uackett  v. 
State,  5  N.  £.  Rep.  202. 

On  March  23d  1886,  the  same  court 
decided  that  the  telephone  company 
could  be  compelled  to  furnish  service  to 
subscribers,  by  use  of  the  writ  of  manda- 
mus :  Telephone  Company  v.  State,  5  N. 
E.  Rep.  731. 

The  subtile  distinction  songht  to  be 
drown  in  this  case  is  certainly  unwar- 
ranted ;  and  has  been  fairly  met  by  the 
court.  By  the  nse  of  such  distinctions,  any 
telegraph  company,  or  any  railroad  com- 
pany could  escape  the  regulations  sought 
to  be  placed  upon  it.  To  allow  them 
would  not  only  have  defeated  the  object 
of  the  legislature  in  passing  the  act 
drawn  in  question,  but  have  rendered  it 
practically,  if  not  wholly  impossible  to 
pass  an  act  which  would  cover  every 
phase  of  the  evil  sought  to  be  corrected 
by  its  passage.  So  long  as  it  had  de- 
cided to  give  expression  to  the  legislative 
will,  the  court  could  not  have  decided,  in 
this  respect,  any  other  way. 

W.  W.  Thobntoh. 

Crawfordsville,  Ind. 
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Supreme  Court  of  the  United  States. 

PHCENIX  INSURANCE  COMPANY  v.  ERIE  AND  W.ESTERN  TRANS- 
PORTATION COMPANY. 

A  stipulation  in  a  bill  of  lading  that  the  carrier  shall  hare  the  benefit  of  aDj  insur- 
ance on  the  goods  is  a  yalid  one,  and  in  snch  case,  even  though  tlie  loss  be  oort- 
sioned  by  the  negligence  of  the  carrier,  the  insurance  company  cannot  be  subro- 
gated to  the  rights  of  the  shipper  to  recover  damages  for  such  negligence. 

If,  as  is  well  settled,  a  carrier  may  insure  against  loss,  though  occasioned  bj  the 
negligence  of  his  own  employees,  he  may  also  lawfully  stipulate  with  the  owner  of 
goods  to  be  allowed  the  benefit  of  insurance  voluntarily  obtained  by  the  latter. 

Where  goods  were  shipped  under  an  oral  agreement,  with  the  understanding  tfast 
bills  of  lading  would  be  subsequently  issued,  and  afterwards  and  after  the  eflectiog 
of  insurance  by  the  shipper,  bills  of  lading  were  issued  containing  a  provision  giTing 
to  the  carrier  the  benefit  of  any  insurance  on  the  goods,  which  bills  were  not  objected 
to  by  the  shipper,  and  were  similar  to  bills  previously  issued  to  him  on  other  ship- 
ments, the  contract  of  carriage  is  to  be  treated  as  if  made  on  the  day  of  the  oral 
agreement  and  the  insurance  company  claiming  to  be  subrogated  to  the  rights  of  tliA 
shipper  is  bound  by  the  conditions  of  the  bill  of  lading. 

Appeal  from  the  Gircait  Court  of  the  United  States,  for  the 
Eastern  District  of  Wisconsin. 

This  was  a  libel  in  admiralty  against  a  common  carrier  by  an 
insurance  company,  which  had  insured  the  owners  upon  the  goods 
carried,  and  had  paid  them  the  amount  of  the  insurance  and  claimed 
to  be  subrogated  to  their  rights  against  the  carrier.  The  defence 
relied  on  was  that  by  a  provision  of  the  contract  of  carriage,  the 
carrier  was  to  have  the  benefit  of  any  insurance  upon  the  goods. 
The  district  court  held  that  this  provision  was  valid,  and  therefore 
no  right  of  subrogation  accrued  to  the  li  bell  ant,  and  entered  a  decree 
accordingly.  The  libellant  appealed  to  the  Circuit  Court,  which 
found  the  following  facts :  The  respondent  was  a  Pennsylvania  cor- 
poration, authorized  to  carry  on  the  business  of  lake  transportation, 
and  engaged  in  business  as  a  common  carrier,  and  owned  a  line  of 
propellers  running  between  Erie  and  other  ports  on  the  lakes,  called 
the  "  Anchor  Line,"  one  of  which  propellers  was  the  **  Merchant.*' 
On  July  24th  1874,  the  firms  of  A.  M.  Wright  &  Co.,  owners  of 
16,325.34  bushels  of  corn,  worth  $8000 ;  Elmendorf  &  Co.,  owners 
of  800  bushels  of  corn,  worth  ^600,  and  Gilbert  Wolcott  &  Co., 
owners  of  370  bushels  of  corn,  and  689  bushels  of  oats,  together, 
worth  9800,  caused  to  be  shipped  on  board  the  propeller  Merchant, 
then  lying  at  Chicago,  and  bound  for  Erie,  the  grain  aforesaid,  con- 
signed to  themselves  at  other  places  beyond ;  and  severally  made 
oral  agreements  with  the  respondent,  by  which,  in  consideration  of 
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certain  Btipnlated  freight,  the  respondent  agreed  to  transport  the 
8e?eral  parcels  of  grain  from  Chicago,  by  way  of  the  lakes,  to  Erie, 
and  thence  forward  them  to  their  ultimate  destinations  ;  and  it  was 
tacitly  understood  that  bills  of  lading  for  the  shipments  would  be 
subsequently  issued  to  the  shippers,  but  nothing  whatever  was  said 
respecting  the  terms  and  conditions  thereof.  After  the  goods  had 
been  received  on  board,  and  the  propeller  had  departed  on  her  voy- 
age, the  respondent  delivered  to  the  shippers,  respectively,  bills  of 
lading,  each  of  which  described  the  goods  as  shipped  on  the  pro- 
peller Merchant,  and  addressed  to  the  owners  by  name  at  their 
ultimate  destination,  fixed  the  rate  of  freight  from  Chicago  to  that 
destination,  and  contained  an  agreement  that  the  goods  should  be 
'^  transported  by  the  Anchor  line,  and  the  steamboats,  railroad  com- 
panies, and  forwarding  lines  with  which  it  connects,  until  the  said 
goods  shall  have  reached  the  point  named  in  the  bill  of  lading,  on 
the  following  terms  and  conditions,"  among  which  were  these : 

''The  said  Anchor  line,  and  the  steamboats,  railroad  companies, 
and  forwarding  lines  with  which  it  connects,  and  which  receive  said 
property,  shall  not  be  liable  "  ''  for  loss  or  damage  by  fire,  collision, 
or  the  dangers  of  navigation  while  on  seas,  bays,  harbors,  rivers, 
lakes,  or  canals;  and  where  grain  is  shipped  in  bulk,  the  said 
Anchor  line  is  hereby  authorized  to  deliver  the  same  to  the  Elevator 
Company  at  Erie,  as  the  agent  of  the  owner  and  consignee,  for 
transhipment  (but  without  further  charge  to  such  owner  and  con- 
signee) into  the  cars  of  the  connecting  railroad  companies  or  for- 
warding lines ;  and  when  so  transhipped  in  bulk,  the  said  Anchor 
Line  and  the  said  connecting  railroad  company  or  carrier  shall  be 
and  is,  in  consideration  of  so  receiving  the  same  for  carriage,  hereby 
exempted  and  released  from  all  liability  for  loss,  either  in  quantity 
or  weight,  and  shall  be  entitled  to  all  other  exemptions  and  condi- 
tions herein  contained. 

*'  It  is  further  agreed  that  the  Anchor  line,  and  the  steamboats, 
railroads  and  forwarding  lines  with  which  it  connects,  shall  not  be 
held  accountable  for  any  damage  or  deficiency  in  packages,  after  the 
same  shall  have  been  receipted  for  in  good  order  by  consignees  or 
their  agents,  at  or  by  the  next  carrier  beyond  the  point  to  which 
this  bill  of  lading  contracts. 

''It  is  further  stipulated  and  agreed  that  in  case  of  any  loss, 
detriment  or  damage  done  to  or  sustained  by  any  of  the  property 
herein  receipted  for,  during  such  transportation,  whereby  any  legal 
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liability  or  responsibility  shall  or  may  be  incurred,  that  comptDy 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the 
same  may  be  at  the  time  of  the  happening  of  such  loss,  detriment, 
or  damage ;  and  the  carrier  so  liable  shall  have  the  full  benefit  of 
any  insurance  that  may  have  been  effected  upon  or  on  account  of 
said  goods. 

*^  And  it  is  further  agreed  that  the  amount  of  the  loss  or  damage 
so  accruing,  so  far  as  it  shall  fall  upon  the  carriers  above  described, 
shall  be  computed  at  the  value  or  cost  of  said  goods  or  property  at 
the  place  and  time  of  shipment  under  this  bill  of  lading." 

These  bills  of  lading  were  received  by  the  shippers,  without  protest 
or  objection,  and  were  signed  by  Elmendorf  &  Co.,  and  by  Wolcott  4 
Co.,  but  not  by  A.  M.  Wright  &  Co.  The  bills  of  lading  were  received 
by  the  shippers  without  specially  reading  the  terms  and  conditions, 
their  attention  was  not  directed  to  them,  nor  was  anything  said 
respecting  them ;  and  no  reduction  of  freight  from  the  rates  stipu- 
lated in  the  oral  agreement  was  made  in  consequence  of  those  terms 
and  conditions,  or  other  consideration  paid  therefor ;  but  the  ship- 
pers had  often  before  shipped  goods  by  this  line  under  similar  con- 
tracts, and  thereby  knew,  or  had  every  opportunity  of  knowing,  the 
contents  of  these  bills  of  lading.     The  propeller  completed  the 
lading  of  the  goods  during  the  evening  of  July  24th  1874,  and  about 
midnight  departed  on  her  voyage.     About  10   o'clock  the  next 
morning,  in  a  dense  fog,  she  was  stranded  on  the  western  shore  of 
Lake  Michigan,  about  10  miles  south  of  Milwaukee,  through  the 
negligence  of  those  managing  her,  and  immediately  filled  with 
water,  and  all  the  grain  became  wet  and  damaged.     One  thousand 
two  hundred  bushels  of  it  were  thrown  overboard  to  get  off  the 
vessel,  and  5188  bushels  were  brought  into  Milwaukee  in  a  perish- 
able condition,  and  were  there  sold  for  the  sum  of  $1037.60,  which 
was  retained  by  the  respondent.     On  said  twenty-fourth  of  July, 
the  libellant,  a  New  York  corporation,  authorized  to  transact  a 
general  lake  and  insurance  business,  insured  the  shippers,  at  their 
request  and  expense,  against  loss  or  damage  to  these  shipments  from 
perils  of  the  seas  and  other  perils ;  and  issued  to  them  certificates 
of  insurance,  for  ?8000,  ?520,  and  ?700,  respectively,  in  this  form: 
"No.  627.  The  Phgenix  Insurancb  Company,  New  York.  $8000. 

"  Chicago,  July  24th  1874. 

"  This  certifies  that  A.   M.  Wright  &  Co.  [are]  insured,  under 
and  subject  to  the  conditions  of  open  policy  No.  2263  of  the  Phoenix 
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Insurance  Company,  in  the  sum  of  eight  thousand  dollars,  on  corn 
on  board  the  propeller  Merchant,  at  and  from  Chicago  to  Erie. 
Loss  payable  to  assured,  order  hereon,  and  return  of  this  certificate. 

Chas.  E.  Chase,  Agent." 

The  policy  of  insurance  referred  to  in  these  certificates  issued 
'^  Charles  E.  Chase,  on  account  of  whom  it  may  concern,"  ''  lost  or 
not  lost,  at  and  from  ports  and  places  to  ports  and  places,  on  cargo, 
premiums  to  be  settled  monthly,  upon  all  kinds  of  lawful  goods  and 
merchandise  laden  or  to  be  laden  on  board  "  any  vessel  or  vessels  ; 
and  was  otherwise  in  the  usual  form  of  an  open  policy  of  insurance 
for  $1,000,000  against  marine  risks,  including  perils  of  the  seas, 
*'  barratry  of  the  master  and  mariners,  and  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandises,  or  any  part  thereof;" 
and  contained  these  provisions  :  ''  The  company  are  to  be  entitled 
to  premium  at  their  usual  rates  on  all  shipments,  reported  or  not. 
It  is  warranted  by  the  assured  to  report  every  shipment  on  the  day 
of  receiving  advices  thereof,  or  as  soon  thereafter  as  may  be  practi- 
cable, when  the  rate  of  premium  shall  be  fixed  by  the  president  or 
the  vice-president  of  the  company."  '^  No  shipment  to  be  considered 
as  insured  until  approved  and  endorsed  on  this  policy,  by  C.  E. 
Chase,  agent."  The  shipments  were  duly  approved  and  endorsed 
on  this  policy.  On  August  19th  1874,  the  shippers  abandoned  the 
goods  to  the  libellant  as  a  total  loss,  by  written  instruments,  sub- 
stantially alike,  the  material  part  of  the  one  executed  by  A.  M. 
Wright  &  Co.,  being  as  follows : 

"  Chicago,  August  19th  1874. 

*^  For  and  in  consideration  of  the  sum  of  eight  thousand  dollars, 
tbe  receipt  whereof  is  hereby  acknowledged,  we  do  by  these  presents 
assign,  transfer,  cede,  and  abandon  to  the  Phoenix  Insurance  Com- 
pany all  our  right,  title,  and  interest  in  and  to  the  property  herein- 
after specified,  and  to  all  that  can  or  may  in  any  way  be  made, 
saved  or  realized  from  the  damage  or  loss  reported  to  have  occurred 
by  reason  of  which  a  claim  of  payment  has  been  made  by  us,  with 
fiill  power  to  take  and  use  all  lawful  ways  and  means  (at  the  risk 
and  expense  of  the  Phoenix  Insurance  Company)  to  make,  save,  and 
realize  the  said  property  to  wit,  16,825.84  bushels  of  corn,  as  per 
bill  of  lading  and  invoice,  shipped  on  board  the  propeller  Merchant, 
bound  from  Chicago  for  Erie,  and  covered  by  insurance  with  the 
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Phoenix  Insurance  Company  by  open  policy  No.  2263,  certificate 
No.  627,  under  date  of  July  24th  1874." 

In  consequence  thereof  the  libellant  paid  to  the  shippers  the 
amount  of  the  insurance  as  and  for  a  constructive  total  loss.  A 
general  average  adjustment  was  made  on  September  2d  1874,  and 
readjusted  on  February  Ist  1875,  awarding  to  the  libellant  the  sam 
of  $2466.12  on  account  of  these  shipments. 

The  Circuit  Court  made  and  stated  the  following  conclusions  of 
law :  (1)  That  the  bills  of  lading  were  the  contract  by  which  the 
rights  of  the  parties  were  to  be  governed ;  (2)  that  under  them  the 
respondent  became  liable  to  the  shippers  for  the  value  of  the  ship- 
ments, by  reason  of  the  negligent  loss  of  the  same,  and  that  the 
shippers  had  rights  of  action  therefor ;  (3)  that  by  the  abandonments 
the  libellant  did  not  succeed  to  those  rights  of  action  of  the  shippers 
by  reason  of  the  stipulation  contained  in  the  bills  of  lading  that 
"  the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods;" 
(4)  that  the  libellant  was  entitled  to  recover  the  sum  of  $2466,12, 
awarded  to  it  in  the  general  average  adjustment,  readjusted  as  afore- 
said, with  interest  thereon. 

The  Circuit  Court  entered  a  decree  for  the  libellant  for  this  sum 
only,  and  the  libellant  appealed  to  this  court 

Geo.  A.  Black  and  Geo.  D.  Van  Dykty  for  appellant 

Geo.  B.  Htbbardj  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Gray,  J. — It  being  found  as  matter  of  fact  that  the  lading  of 
the  goods  on  board  the  propeller  was  not  completed  until  the  even- 
ing of  the  twenty-fourth  of  July,  that  she  departed  on  her  voyage 
about  midnight,  and  that  the  bills  of  lading  were  not  delivered  by 
the  carrier  to  the  shippers  until  after  her  departure,  it  is  clear  that 
the  bills  of  lading  were  not  actually  delivered  until  the  25th.  But 
it  being  also  found  that  oral  agreements  for  the  carriage  were  made 
on  the  24th,  with  the  understanding  that  bills  of  lading  would  be 
subsequently  issued,  and  that  the  shippers  having  often  before 
shipped  goods  by  this  line  under  similar  bills  of  lading,  knew  or  had 
every  opportunity  of  knowing  their  terms  and  conditions,  it  is  also 
clear  that  the  bills  of  lading  were  but  a  putting  in  form  of  the  oral 
agreements  made  on  the  24th,  and  took  effect  as  if  they  had  been 
delivered  and  accepted  on  that  day.     The  certificates  of  the  agent 
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of  the  insurance  company,  without  which  the  policy  of  insurance 
did  not  attach  to  these  goods,  were  also  made  on  that  day,  and 
described  the  goods  as  on  board  the  propeller.  The  contract  of 
carriage  and  the  contract  of  insurance  must  therefore  be  treated  as 
substantially  contemporaneous,  and  both  made  before  the  loss  of 
the  goods.  There  is  nothing  to  show  any  misrepresentation  or 
intentional  concealment  by  the  assured  in  obtaining  the  insurance, 
or  that  the  insurer  had  or  had  not  knowledge  or  notice  of  the  usual 
form  of  the  bill  of  lading.  The  policy  of  insurance  contains  no 
express  stipulation  for  the  assignment  to  the  insurer  of  the  assured*s 
right  of  action  against  third  persons.  In  the  bills  of  lading,  it  is 
expressly  stipulated  that  the  carriers  whose  railroad  or  vessels  form 
partr  of  the  line  of  transportation  shall  not  be  liable  for  loss  or 
damage  by  fire,  collision,  or  dangers  by  navigation  ;  and  that  each 
carrier  shall  be  liable  only  for  a  loss  of  the  goods  while  in  its  custody, 
**  and  the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  or  on  account  of  said  goods." 

The  question  is  whether,  under  the  circumstances  the  insurer, 
npon  payment  of  a  loss,  became  subrogated  to  the  right  to  recover 
damages  from  the  carrier. 

When  goods  insured  are  totally  lost,  actually  or  constructively, 
by  perils  insured  against,  the  insurer,  upon  payment  of  the  loss, 
doubtless  becomes  subrogated  to  all  the  assured's  rights  of  action 
against  third  persons  who  have  caused  or  are  responsible  for  the  loss. 
No  express  stipulation  in  the  policy  of  insurance,  or  abandonment 
by  the  assured,  is  necessary  to  perfect  the  title  of  the  insurer. 
From  the  very  nature  of  the  contract  of  insurance  as  a  contract  of 
indemnity,  the  insurer,  when  he  has  paid  to  the  assured  the  amount 
of  the  indemnity  agreed  on  between  them,  is  entitled,  by  way  of 
salvage,  to  the  benefit  of  anything  that  may  be  received,  either  from 
the  remnants  of  the  goods,  or  from  damages  paid  by  third  persons 
for  the  same  loss.  But  the  insurer  stands  in  no  relation  of  contract 
or  of  privity  with  such  persons.  His  title  arises  out  of  the  contract 
of  insurance  and  is  derived  from  the  assured  alone,  and  can  only 
be  enforced  in  the  right  of  the  latter.  In  a  court  of  common  law  it 
can  only  be  asserted  in  his  name,  and,  even  in  a  court  of  equity  or 
of  admiralty,  it  can  only  be  asserted  in  his  right.  In  any  form  of 
remedy,  the  insurer  can  take  nothing  by  subrogation  but  the  rights 
of  the  assured;  Comegy%  v.  Vaaae^  1  Pet  193, 214;  Fretzy.  Bull, 
12  How.  466,  468 ;  The  M<mticello,  17  Id.  152, 155 ;  Garrison 
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y.  Memphis  Ins.  Co.,  19  Id.  312,  317 ;  Hall  v.  Railroad  Co.,  13 
367,  370,  371 ;  The  Potomac,  105  U.  S.  630,  634,  635 ;  MobOt 
^  M.  Ry.  V.  Jurey,  111  Id.  584,  594 ;  Clark  v.  WiUon,  103  Mass. 
219 ;  Simpson  v.  Thompson,  3  App.  Cas.  279,  286,  292,  293. 
That  the  right  of  the  assared  to  recover  damages  against  a*  third 
person  is  not  incident  to  the  property  in  the  thing  insured,  batonlj 
a  personal  right  of  the  assured,  is  clearly  shown  by  the  fact  that 
the  insurer  acquires  a  beneficial  interest  in  that  right  of  action,  in 
proportion  to  the  sum  paid  by  him,  not  only  in  the  case  of  a  total 
loss,  but  likewise  in  the  case  of  a  partial  loss,  and  when  no  interest 
in  the  property  is  abandoned  or  accrues  to  him :  Hall  v.  Railroad 
Cos.,  The  Potomac,  and  Simpson  v.  Thompson,  above  cited. 

The  right  of  action  against  another  person,  the  equitable  interest 
in  which  passes  to  the  insurer,  being  only  that  which  the  assured 
has,  it  follows  that  if  the  assured  has  no  such  right  of  action  none 
passes  to  the  insurer,  and  that  if  the  assured's  right  of  action  is 
limited  or  restricted  by  lawful  contract  between  him  and  the  peison 
sought  to  be  made  responsible  for  the  loss,  a  suit  by  the  insurer,  in 
the  right  of  the  assured,  is  subject  to  like  limitations  or  restrictioDS. 
For  instance,  if  two  ships  owned  by  the  same  person,  come  into 
collision  by  the  fault  of  the  master  and  crew  of  the  one  ship,  and  to 
the  injury  of  the  other,  an  underwriter  who  has  insured  the  injured 
ship,  and  received  an  abandonment  from  the  owner,  and  paid  him 
the  amount  of  the  insurance  as  and  for  a  total  loss,  acquires  thereby 
no  right  to  recover  against  the  other  ship  because  the  assured,  the 
owner  of  both  ships  could  not  sue  himself :  Simpson  v.  Thomptcn, 
above  cited ;  Olobe  Ins.  Co.  v.  Sherlock,  25  Ohio  St.  60,  68. 

Upon  the  same  principle,  any  lawful  stipulation  between  the 
owner  and  the  carrier  of  goods,  limiting  the  risks  for  which  the  car- 
rier shall  be  answerable,  or  the  time  of  making  the  claim,  or  the 
value  to  be  recovered,  applies  to  any  suit  brought  in  the  right  of  the 
owner,  for  the  benefit  of  his  insurer,  against  the  carrier,  as,  for 
instance,  if  the  contract  of  carriage  expressly  exempts  the  carrier 
from  liability  for  losses  by  fire  ( York  Co.  v.  Central  Rd.,  3  Wall. 
107),  or  requires  claims  against  the  carrier  to  be  made  within  three 
months  {Express  Co.  v.  Caldwell,  21  Id.  264),  or  fixes  the  value  for 
which  the  carrier  shall  be  responsible  {Hart  v.  Pennsylvania  Rd. 
Co.,  112  U.  S.  831).  So  the  stipulation,  not  now  in  controversy, 
in  the  bills  of  lading  in  the  present  case,  making  the  value  of  the 
goods  at  the  place  and  time  of  shipment,  the  measure  of  the  carrier's 
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liability^  would  control,  although  in  the  absence  of  such  a  stipulation 
the  carrier  would  be  liable  for  the  value  at  the  place  of  destination, 
as  held  in  Mobile  ^  M.  By.  v.  Jurey^  111  U.  S.  584. 

The  stipulation  m  these  bills  of  lading  that  carriers  ^'  shall  not  be 
liable  for  loss  or  damage  by  fire,  collision  or  the  dangers  of  naviga- 
tion/' clearly  does  not  protect  them  from  liability  for  any  loss  occa- 
sioned by  their  own  negligence.  By  the  settled  doctrine  of  this 
court,  even  an  express  stipulation  in  the  contract  of  carriage  that  a 
common  carrier  shall  be  exempt  from  liability  for  losses  caused  by 
the  negligence  of  himself  and  his  servants,  is  unreasonable  and  con- 
trary to  public  policy,  and  therefore  void :  Railroad  Co.  v.  Lock- 
woody  17  Wall.  357  ;  Railroad  Co.  v.  PraU,  22  Id.  123 ;  Bank  of 
Kentucky  v.  Adarm  Express  Oo^y  93  U.  S.  174 ;  Railway  Co.  v. 
StevenSf  95  Id.  655.  And  it  may  be  that,  as  held  by  Judge  Wal- 
lace in  a  case  in  the  Circuit  Court,  a  stipulation  that  ^'  no  damage 
that  can  be  insured  against  will  be  paid  for,"  would  not  protect  the 
carrier  from  liability  for  his  own  negligence,  because  that  would  be 
to  compel  the  owners  of  the  goods  to  insure  against  the  negligence 
of  the  carrier :  The  Hadji,  22  Blatchf.  235.  But  the  stipulation 
upon  the  subject  of  insurance,  in  the  bills  of  lading  before  us  is 
governed  by  other  considerations.  It  does  not  compel  thq  owner 
of  the  goods  to  stand  his  own  insurer,  or  to  obtain  insurance  on  the 
goods ;  nor  does  it  exempt  the  carrier  in  case  of  loss  by  negligence 
of  himself  or  his  servants,  from  liability  to  the  owner,  to  the  same 
extent  as  if  the  goods  were  uninsured.  It  simply  provides  that  the 
carrier,  when  liable  for  the  loss,  shall  have  the  benefit  of  any  insur- 
ance efiected  upon  the  goods. 

It  is  conclusively  settled,  in  this  country  and  in  England,  that  a 
policy  of  insurance,  taken  out  by  the  owner  of  a  ship  or  goods, 
covers  a  loss  by  perils  of  the  sea  or  other  perils  insured  against, 
although  occasioned  by  the  negligence  of  the  master  or  crew  or  other 
persons  employed  by  himself:  Waters  v.  Merch.  Louisville  Ins.  Co., 
11  Pet.  213 ;  Copeland  v.  Ifetv  England  Ins.  Co.,  2  Met.  432; 
Qen.  Ins.  Co.  v.  Sherwood,  14  How.  851, 366  ;  Davidson  v.  Bum- 
andj  L.  R.,  4  C.  P.  117,  121.  Any  one  who  has  made  himself 
responsible  for  the  safety  of  goods  has  a  sufficient  interest  in  them 
to  enable  him  to  insure  them.  Contracts  of  reinsurance,  by  which 
one  insurer  causes  the  sum  which  he  has  insured  to  be  reassured  to 
him  by  a  distinct  contract  with  another  insurer,  with  the  object  of 
indemnifying  himself  against  his  own  responsibility  (though  pro- 

VoL.  XXXIV.- 
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hibited  for  a  time  in  England  by  statate),  are  valid  by  the  common 
law,  and  have  always  been  lawful  in  this  country ;  and  in  a  suit  apon 
such  a  contract  the  subject  at  risk,  and  the  loss  thereof,  must  be 
proved  in  the  same  manner  as  if  the  original  assured  were  the  plain- 
tiff:  8  Kent  Com.  278,  289  ;  Sun  Ins.  Co.  v.  Ocean  Jiw.  Co.,  107 
U.  S.  485;  Mackenzie  v.  Whitworth,  L.  R.,  10  Exch.  142,  and  1 
Exch.  Div.  86.  So  a  common  carrier,  a  warehouseman,  or  a 
wharfinger,  whether  liable  by  law  or  custom  to  the  same  extent  as 
an  insurer,  or  only  for  his  own  negligence,  may,  in  order  to  protect 
himself  against  his  own  responsibility,  as  well  as  to  secure  his  lien, 
cause  the  goods  in  his  custody  to  be  insured  to  their  full  value,  and 
the  policy  need  not  specify  the  nature  of  his  interest :  Crowley  ?. 
Cohen,  8  B.  &  Ad.  478  ;  De  Forrest  v.  FuUon  Ins.  Co.,  1  Hall  94, 
110  ;  Waters  v.  Monarch  Ass.  Co.,  5  E.  &  B.  870 ;  London  ^N, 
W>  By*  V.  Olyn,  1  Id.  652 ;  Savage  v.  Corn  Ezch.  Ins.  Co,,  36 
N.  Y.  555 ;  Joyce  v,  Kennard,  L.  R.,  7  Q.  B.  78 ;  Com.  v.  Shoe 
^  Leather  Ins.  Co.,  112  Mass.  131 ;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  627 ;  N.  B.  Ins.  Co.  v.  London  L  f  (?. 
Ins.  Co.,  6  Ch,  Div.  669. 

No  rule  of  law  or  of  public  policy  is  violated  by  allowing  a  com- 
mon carrier,  like  any  other  person  having  either  the  general  pro- 
perty or  a  peculiar  interest  in  goods,  to  have  them  insured  against 
the  usual  perils,  and  to  recover  for  any  loss  from  such  perils,  thongh 
occasioned  by  the  negligence  of  his  own  servants.  By  obtaining 
insurance,  he  does  not  diminish  his  own  responsibility  to  the  owners 
of  the  goods,  but  rather  increases  his  means  of  meeting  that  respon- 
sibility. If  it  were  true  that  a  ship-owner,  obtaining  insurance  by 
a  general  description  upon  his  ship  and  the  goods  carried  by  her, 
could,  in  case  of  the  loss  of  both  ship  and  goods,  by  perils  insured 
against,  and  through  the  negligence  of  the  master  and  crew,  reooyer 
of  the  insurers  for  the  loss  of  the  ship  only,  and  not  for  the  loss  of 
the  goods,  some  trace  of  the  distinction  would  be  found  in  the  books. 
But  the  learning  and  research  of  counsel  have  failed  to  furnish  any 
such  precedent.  On  the  contrary,  in  one  of  the  earliest  cases  in 
which  the  rule  that  a  policy  of  insurance  covers  losses  by  perils 
insured  against,  though  occasioned  by  the  negligence  of  the  ser- 
vants of  the  assured,  was  judicially  affirmed,  the  assured,  being  the 
owner  of  a  ship,  had  chartered  her  for  a  West  India  voyage,  and 
by  the  usages  of  trade  bore  the  risk  of  bringing  the  cargo  from  the 
shore  to  the  ship.     The  policy  was  upon  the  boats  of  the  ship,  and 
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upon  goods  in  them ;  and  the  amount  recovered  of  the  insurer  was 
for  goods  being  carried  from  the  shore  to  the  ship  in  her  boats,  and 
lost  bj  the  wrecking  of  the  boats  in  consequence  of  the  misconduct 
and  negligence  of  some  of  the  ship's  crew.     Such  was  the  state  of 
&ct8  to  which  Lord  Chief  Justice  Abbott  applied  the  language, 
cited  and  approved  by  Mr.  Justice  Story  in  Waters  v.  Merch, 
LnUsviUe  Ins.  Co.^  11  Pet.  222,  and  by  Chief  Justice  Shaw  in 
Copeland  v.  N.  E.  Ins.  Oo.j  2  Mete.  442 :  '^  In  this  case  the  imme- 
diate cause  of  the  loss  was  the  violence  of  the  winds  and  waves. 
No  decision  can  be  cited  where,  in  such  a  case,  the  underwriters 
haye  been  held  to  be  excused  in  consequence  of  the  loss  having  been 
remotely  occasioned  by  the  negligence  of  the  crew.     I  am  afraid  of 
laying  down  any  such  rule ;  it  will  introduce  an  infinite  number 
of  questions  as  to  the  qtiantum  of  care  which,  if  used,  might  have 
prevented  the  loss.    Suppose,  for  instance,  the  master  were  to  send 
a  man  to  the  mast-head  to  look  out,  and  he  falls  asleep,  in  conse- 
qnenoe  of  which  the  vessel  runs  upon  a  rock,  or  is  taken  by  the 
enemy,  in  that  case  it  might  be  argued,  as  here,  that  the  loss  was 
imputable  to  the  negligence  of  one  of  the  crew,  and  that  the  under- 
writers were  not  liable.     These  and  a  variety  of  other  such  ques- 
tions would  be  introduced,  in  case  our  opinion  were  in  favor  of  the 
underwriters :"   Walker  v.  Maitland^  5  B.  &  Aid.  171,  174,  176. 
So,  in  the  recent  case  of  N.  B.  Ins.  Co.  v.  London^  L.  ^  G.  Ins. 
Oo^  it  was  assumed  as  unquestionable  that  insurance  obtained  by  a 
wharfinger  would  cover  a  loss  by  his  own  negligence:  5  Ch.  Div. 
584. 

As  the  carrier  might  lawfully  himself  obtain  insurance  against 
the  loss  of  the  goods  by  the  usual  perils,  though  occasioned  by  his 
own  negligence,  he  may  lawfully  stipulate  with  the  owner  to  be 
allowed  the  benefit  of  insurance  voluntarily  obtained  by  the  latter. 
This  stipulation  does  not,  in  terms  or  in  effect,  prevent  the  owner 
from  being  reimbursed  the  full  value  of  the  goods ;  but,  being  valid 
as  between  the  owner  and  the  carrier,  it  does  prevent  either  the 
owner  himself,  or  the  insurer,  who  can  only  sue  in  his  right,  from 
maintaining  an  action  against  the  carrier  upon  any  terms  incon- 
sistent with   this  stipulation. 

Nor  does  this  conclusion  impair  any  lawful  rights  of  the  insurer. 
His  right  of  subrogation,  arising  out  of  the  contract  of  insurance 
and  payment  of  the  loss,  is  only  to  such  rights  as  the  assured  has, 
by  law  or  contract,  against  third  persons.     The  policy  containing 
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no  express  stipulation  upon  the  subject,  and  there  being  no  evidence 
of  any  fraudulent  concealment^  or  misrepresentation  by  the  owner 
in  obtaining  the  insurance,  the  existence  of  the  stipulation  between 
the  owner  and  the  carrier  would  haye  afforded  no  defence  to  an  action 
on  the  policy,  according  to  two  careful  judgments  rendered  in  Jane 
last,  and  independently  of  each  other,  the  one  by  the  English  Court 
of  Appeal,  and  the  other  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts :  TcUe  y.  Hyshpy  15  Q.  B.  Div.  868 ;  Jackson  Oo.  y. 
Boylston  Ins.  Co,y  139  Mass.  508. 

In  Tate  v.  Hyshpy  owners  of  goods,  insured  against  risks  in 
crafts  or  lighters,  had  previously  agreed  with  a  lighterman  that  he 
should  not  be  liable  for  any  loss  in  crafts  except  loss  caused  by  his 
own  negligence,  and  did  not  disclose  this  agreement  to  the  under- 
writers at  the  time  of  procuring  the  insurance.  The  sole  ground 
on  which  it  was  held  that  the  owners  could  not  recover  on  the 
policy  was  that  this  agreement  was  material  to  the  risk,  because  the 
underwriters,  as  the  assured  knew,  had  previously  established  two 
rates  of  premium,  depending  on  the  question  whether  they  would 
have  recourse  over  against  the  lighterman.  Lord  Justice  Brett 
observed  that,  but  for  the  two  rates  of  premium  established  by  the 
underwriters  and  known  to  the  assured,  the  omission  of  the  assured 
to  disclose  their  agreement  with  the  lighterman  could  only  have 
effected  the  amount  of  salvage  which  the  underwriters  might  have, 
and  would  have  been  immaterial  to  the  risk,  and  consequently  to 
the  insurance :  15  Q.  B.  Div.  375,  876. 

In  Jackson  Oo.  v.  BoyUton  Ins.  Oo.  it  was  adjudged  that,  in  the 
absence  of  any  fraud  or  intentional  concealment,  the  undisclosed 
existence  of  a  stipulation  between  the  assured  and  ihe  carrier,  like 
that  now  before  us,  afforded  no  defence  to  an  action  on  the  policy. 

It  may  be  added  that  our  conclusion  accords  with  the  decision  of 
Judge  Shipman  in  Bintoul  v.  If.  Y.  Cmt.  iW.,  21  Blatchf.  439 ; 
(s.  c.  23  Am.  Law  Beg.  N.  S.  294,  and  note),  as  well  as  with  those 
of  Judge  Dyjsr  in  the  District  Court,  and  Judge  Drummond  in  the 
Circuit  Court,  in  the  present  case.  10  Biss.  18,  38.  See,  also, 
Carstairs  v.  Mech.  ^  Tr.  Ins.  Oo.,  18  Fed.  Rep,  473;  The 
Sidney  J  23  Fed.  Rep.  88 ;  Mercantile  Ins.  Co.  v.  Calebs^  20  N.  Y. 
173. 

Decree  affirmed. 

Bradley,  J.,  dissented. 
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LEGAL  NOTES.* 

Thb  recent  cases  of  Hanley  v.  Donaghue,  116  U.  S.  S.  C,  1,  and  Renaud 
▼.  Abbott^  Id.  277,  while  not  passing  upon  the  qaestion,  serve  to  recall 
the  diversity  of  opinion,  evidenced  by  the  decisions  of  the  various  state 
coarts,  in  regard  to  whether  a  judgment  rendered  jointly  against  two 
defendants,  one  only  of  whom  is  summoned,  and  which  is  allowed  to 
remain  unappealed  from,  is  void  as  against  the  mmmoned  defendant. 
This  subject  was  so  recently  considered  in  an  article  by  Mr.  Frederick 
J.  Brown,  of  Baltimore,  published  in  Am.  Law  Reg.  (N.  S.),  vol.  xix., 
p.  673,  that  we  desire  simply  to  call  attention  to  the  elaborate  and 
careful  n(ne  since  written  by  Mr.  A.  C.  Freeman  to  St.  John  v.  ffolmeSy 
32  Am.  Dee.  604,  in  which  he  reviews  the  cases  and  examines  the 
ground  of  the  decisions.     His  conclusions,  which  agree  with  those  pre- 
viously reached  by  Mr.  Brown,  are  thus  emphatically  expressed  :  **  The 
authorities  show  that  the  courts  of  Massachusetts,  Maine  and  New 
Hampshire  are  fully,  and,  perhaps,  unalterably  committed  to  the  doc- 
trine that  a  judgment  is  an  entirety,  and  if  void  against  one  of  the 
defendants  is  void  as  to  all.  *  *  *  We  believe  it  to  be  without  any 
other  support    than   the  authority  of  those   eminent  courts,  which, 
through  what  we  conceive  to  be  either  a  misapprehension  of  a  prior 
decision,  or  of  the  real  nature  of  the  question  in  issue,  pronounced  in 
its  favor.     We  say  misapprehension  oi  the  question  in  issue,  because 
the  courts  seemed  to  treat  it  as  a  mere  question  of  error  and  not  of 
power,  and  to  assume  that  if  error  was  shown  the  judgment  was  void." 
This  is  significant,  not  only  on  account  of  Mr.  Freeman's  authority  to 
speak  on  such  a  question,  but  because  the  learned  author,  in  sect.  136, 
of  his  work  od  Judgments,  had  previously  endorsed  the  contrary  view. 
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8tjfrehe  court  of  the  united  states.^ 
supreme  court  of  florida.' 
oourt  of  errors  and  appeals  of  maryland.' 

supreme  oourt  of  north  carolina.^ 

supreme  court  of  rhode  island.' 

Agent. 

QmtrcLct  to  SeU  Land  as  Agent  for  Feme  Covert — Real  Ownership 
9f  Agent — Fravdulewt  Conveyance  to  Principal, — A  contract  to  sell  a 

^  Prepftred  expressly  for  the  American  Law  Register,  from  the  original  opinions 
filed  during  Oct.  Term,  18S5.     The  cases  will  probably  appear  in  117  U.  S.  Rep. 

<  From  D.  0.  Wilson,  Esq.,  Clerk.  The  cases  will  probably  appear  in  21  or  22 
Florida  Rep. 

'  From  J.  Shaaf  Stockett,  Esq.,  Reporter ;  to  appear  in  64  Md.  Rep. 

*  From  Hon.  Theo.  T.  Dayidson,  Reporter  ;  to  appear  in  94  N.  C.  Rep. 

*  From  Arnold  Green,  Esq.,  Reporter  ;  to  appear  in  15  R.  I.  Uep. 
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tract  of  land,  purporting  to  belong  to  a  feme  covert ,  was  made  by  oho 
who  acted  as  her  agent :  It  was  held^  that  the  contract  was  not  biodiog 
on  the  feme,  Ist,  becaoae  of  her  coverture,  and  2d,  because  the  ageot 
was  not  authorized  by  an  instrument  under  seal  to  make  the  contract. 
Such  contract  b  not  binding  on  the  agent,  because  its  terms  do  not  pur- 
port to  bind  him  :  Bo^d  ▼.  Turpi\  94  N.  G. 

A  son  conveyed  his  land  to  his  mother,  ^l  feme  covert,  for  the  purpose 
of  defrauding  his  creditors,  and  afterwards  contracted  in  her  name  and 
as  her  agent  to  sell  the  land  to  a  bond  fide  purchaser.  After  a  portion 
of  the  purchase-money  had  been  paid,  the  mother  attempted  to  repadi- 
ate  the  contract,  and  brought  an  action  to  recover  the  possession  of  the 
land :  Ileld^  that  she  cannot  be  permitted  to  hold  the  land  fur  which  she 
paid  nothing,  and  at  the  same  time  disown  the  authority  of  the  agent 
who  assumed  to  act  for  her.  She  must  either  surrender  the  land  to  him, 
or  abide  by  his  disposition  of  it.  The  disability  of  coverture  carries 
with  it  no  license  to  practice  a  fraud  :  Id. 

In  such  case,  a  court  of  equity  looks  through  the  disguises  which 
cover  the  transaction,  and  charges  the  legal  estate  with  a  trust,  which 
while  it  cannot  be  enforced  by  the  fraudulent  donee,  may  be  by  thoae 
who,  in  good  faith,  deal  with  him  as  possessed  of  authority  to  make  the 
contract  of  sale  :  Id, 

Amendment,    See  Judgment. 

Joining  Causes  of  Action — Action  to  Recover  Land — Statute  of  Un^ 
itation — Mistake — Correction, — The  court  cannot,  except  by  consent, 
allow  an  amendment  which  changes  the  pleadings  so  as  to  make  it  sub- 
stantially a  new  action,  but  an  amendment  which  only  adds  to  the 
original  cause  of  action  is  not  of  this  nature,  and  may  be  allowed:  Ely 
V.  £arlg,  94  N.  C. 

In  an  action  to  recover  land,  the  court  may  allow  an  amendment  so  as 
to  sot  up  a  mistake  in  a  deed  :  Id. 

An  action  to  recover  the  possession  of  land,  and  to  correct  a  mataal 
mlHtiiko  in  a  deed  for  the  same  land,  executed  by  the  plaintiff  to  the 
defendant,  constitute  but  one  cause  of  action  ;  Jd, 

Whore  a  distinct  cause  of  action  is  allowed  to  fie  inserted  in  a  oom- 
plaiut,  by  amendment,  it  is  tantamount  to  bringing  a  new  action,  and 
the  Htatute  of  limitation  runs  to  the  time  when  the  amendment  is 
allowed ;  but  this  rule  does  not  apply  when  the  new  matter  allowed  by 
i\\^  auioudmont  constitutes  a  part  of  the  original  cause  of  action :  Id 

So  where,  in  an  action  to  recover  land,  the  court  allowed  the  plaintiff 
to  aineiui,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only 
ruu!«  a^uiust  the  relief  demanded  by  the  amended  complaint  to  the  time 
whew  x\\^  action  was  commenced  :  Id, 

A  cs>urt  will  only  correct  a  mistake  in  a  deed  or  other  written  instrn- 
<«0wt,  upon  cloar,  strong  and  convincing  proof,  and  it  is  error  in  the 
^smrl  to  oharjje  the  jury  that  the  plaintiff  is  entitled  to  have  the  issue 
t\*wwd  iu  his  favor  ujHin  a  mere  preponderance  of  evidence  :  Id, 

U\  !»uoh  oase*»  if  the  court  should  be  of  opinion  that,  in  no  reasonable 
vu»w  of  tho  t>Yidence«  is  it  sufficient  to  warrant  a  verdict  establishing  the 
U»Make»  a  yorxliot  should  be  directed  for  the  defendant :  Id, 

Us  the  tri^l  by  a  jury  of  issues  arising  in  equitable  matters,  the  rules 
\^i  %s\\\\\y  hKouM  be  followed  as  far  as  possible:  Id. 
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bsnes  of  fact,  as  distingaished  from  qnestioos  of  fact,  in  equitable  as 
well  as  legal  actions,  tnnst  be  tried  by  a  jury ;  bat  this  does  not  author- 
iie  the  finding  of  such  issues  on  less  evidence  than  a  chancellor  would 
find  them :  Id. 

AsSIGNBfXNT. 

For  Benefit  of  Creditors — Reservation  in. — The  reservation  in  a  deed 
for  the  benefit  of  creditors,  of  a  reasonable  fee  for  the  preparation  of  the 
deed,  is  such  a  preference  as  is  forbidden  by  the  insolvent  act :  Wolfs- 
heimer  v.  RivinuSy  64  Md. 

Attachment.     See  Husband  and  Wife, 

Attorney.     See  BiUs  and  Notes;  Exemption. 

Bank. 

Depositor  — I^ass-hooh — Examination  of  unth  Returned  Vouchers. — 
A  depositor  in  a  bank  whose  pass-book  is  written  up  from  time  to  time, 
sod  the  checks  paid  returned  to  him,  is  bound  to  examine  the  account 
within  a  reasonable  time  and  report  to  the  bank  any  errors  or  omissions. 
His  silence  is  an  admission  that  the  entries  are  correct :  Leather  Manu- 
faetwrers'  Bank  v.  Morgan,  S.  C  U.  S.,  Oct.  Term  1885. 

Where  altered  checks  have  been  paid,  if  the  bank's  officers,  by  proper 
care  and  skill,  could  have  detected  the  forgeries,  it  cannot  receive  a 
credit  for  the  amount  of  these  checks,  even  if  the  depositor  omitted  all 
examination  of  his  account :  Id. 

The  required  examination  of  the  account  can  be  made  for  the  depositor 
by  a  competent  clerk  ;  but  if  the  agent  who  examines  the  account  is  the 
ooe  who  committed  the  forgeries,  the  principal  must  at  least  show  that 
be  exercised  reasonable  diligence  in  supervising  the  conduct  of  the 
igeot:  Id. 

Bills  and  Notes. 

Bant  fide  Purchaser — Notice — Attorney. — If  the  endorsee  of  a  nego- 
tiable instrument  before  its  maturity,  knew,  or  if  such  facts  came  to  his 
knowledge,  which,  if  inquired  into,  would  have  informed  him  of  an 
equity  of  the  maker,  he  takes  the  instrument  cum  onere :  Hulbert  v. 
Douglass,  94  N.  C. 

Where  a  negotiable  note  is  secured  by  a  mortgage,  tbe  fact  that  one- 
half  the  land  has  been  released,  is  some  evidence  to  charge  a  purchaser 
of  the  note  before  maturity  with  notice  that  there  has  been  a  partial 
payment  on  the  note  :  Id, 

If  anything  appears  to  a  party  calculated  to  attract  attention  or  stimu- 
late inquiry,  the  person  is  affected  with  knowledge  of  all  that  the 
bouiry  would  have  disclosed  :  Id. 

Notice  to  an  attorney  of  any  matter  relating  to  the  business  in  which 
he  is  engaged  for  his  client,  is  notice  to  the  client :  Id. 

Where  an  attorney  sold  a  note  to  a  person  who  was  occasionally  his 
client,  and  such  attorney,  acting  for  the  purchaser,  investigated  the  title 
to  the  land  on  which  the  note  was  secured  by  a  mortgage,  and  was  after- 
wards employed  by  the  purchaser  to  bring  suit  on,  and  collect  the  note  : 
It  was  held,  to  be  some  evidence  that  the  attorney  was  acting  for  the 
purchaser  in  the  sale  of  the  note :  Id. 
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tract  of  landi  purporting  to  belong  to  a  fefmt  coverty  was  made  by  ohe 
who  acted  as  her  agent :  It  was  held,  that  the  contract  was  not  biodiog 
on  the  feme,  1st,  because  of  her  coverture,  and  2d,  because  the  agent 
was  not  authorized  bj  an  instrument  under  seal  to  make  the  coDtncL 
Such  contract  is  not  binding  on  the  agent,  because  its  terms  do  not  par- 
port  to  bind  him  :  Bo^d  y.  Turpin^  94  N.  C. 

A  son  conveyed  his  land  to  his  mother,  k  feme  covert^  for  the  purpose 
of  defrauding  his  creditors,  and  aA'Crwards  contracted  in  her  name  aad 
as  her  agent  to  sell  the  land  to  a  bond  fide  purchaser.  After  a  portion 
of  the  purchase-money  had  been  paid,  the  mother  attempted  to  repudi- 
ate the  contract,  and  brought  an  action  to  recover  the  possession  of  the 
land :  Ifeldj  that  she  cannot  be  permitted  to  hold  the  land  fur  which  she 
paid  nothing,  and  at  the  same  time  disown  the  authority  of  the  agent 
who  assumed  to  act  for  her.  She  must  either  surrender  the  land  to  him, 
or  abide  by  his  disposition  of  it.  The  disability  of  coverture  carries 
with  it  no  license  to  practice  a  fraud  :  Jd. 

In  such  case,  a  court  of  equity  looks  through  the  disguises  which 
cover  the  transaction,  and  charges  the  legal  estate  with  a  trust,  which 
while  it  cannot  be  enforced  by  the  fraudulent  donee,  may  be  by  those 
who,  in  good  faith,  deal  with  him  as  possessed  of  authority  to  make  the 
contract  of  sale  :  Id. 

Amendment,    See  Judgment. 

Joining  Causes  of  Action — Action  to  Recover  Land — Statute  of  lAmr 
itation — Mistake  —  Correction. — The  court  cannot,  except  by  consent, 
allow  an  amendment  which  changes  the  pleadings  so  as  to  make  it  sub- 
stantially a  new  action,  but  an  amendment  which  only  adds  to  the 
original  cause  of  action  is  not  of  this  nature,  and  may  be  allowed :  Ehf 
V.  Early,  94  N.  C. 

In  an  action  to  recover  land,  the  court  may  allow  an  amendment  so  as 
to  set  up  a  mistake  in  a  deed  :  Id. 

An  action  to  recover  the  possession  of  land,  and  to  correct  a  mutual 
mistake  in  a  deed  for  the  same  land,  executed  by  the  plaintiff  to  the 
defendant,  constitute  but  one  cause  of  action  :  Id. 

Where  a  distinct  cause  of  action  is  allowed  to  fie  inserted  in  a  com- 
plaint, by  amendment,  it  is  tantamount  to  bringing  a  new  action,  and 
the  statute  of  limitation  runs  to  the  time  when  the  amendment  is 
allowed ;  but  this  rule  does  not  apply  when  the  new  matter  allowed  by 
the  amendment  constitutes  a  part  of  the  original  cause  of  action :  Id. 

So  where,  in  an  action  to  recover  land,  the  court  allowed  the  plaintiff 
to  amend,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only 
runs  against  the  relief  demanded  by  the  amended  complaint  to  the  time 
when  the  action  was  commenced  :  Id. 

A  court  will  only  correct  a  mistake  in  a  deed  or  other  written  instru- 
ment, upon  clear,  strong  and  convincing  proof,  and  it  is  error  in  the 
court  to  charge  the  jury  that  the  plaintiff  is  entitled  to  have  the  issue 
found  in  his  favor  upon  a  mere  preponderance  of  evidence  :  Id. 

In  such  cases,  if  the  court  should  be  of  opinion  that,  in  no  reasonable 
view  of  the  evidence,  is  it  sufficient  to  warrant  a  verdict  establishing  the 
mistake,  a  verdict  should  be  directed  for  the  defendant :  Id. 

In  the  trial  by  a  jury  of  issues  arising  in  equitable  matters,  the  rules 
of  equity  should  be  followed  as  far  as  possible :  Id, 
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Issues  of  fact,  as  distioguished  from  questions  of  fact,  in  equitable  as 
well  as  legal  actions,  tnust  be  tried  by  a  jury ;  but  this  does  not  author- 
ize the  finding  of  such  issues  on  less  evidence  than  a  chancellor  would 
find  them :  Id, 

Assignment. 

For  Benefit  of  Creditors — Reservation  in. — The  reservation  in  a  deed 
for  the  benefit  of  creditors,  of  a  reasonable  fee  for  the  preparation  of  the 
deed,  is  such  a  preference  as  is  forbidden  by  the  insolvent  act :  Wol/»- 
heimer  v.  Rivinus^  64  Md. 

Attachment.     See  Husband  and  Wife, 

Attorney.     See  BiUs  and  Notes;  Exemption. 

Bank. 

Depositor — Pass-booh — Examination  of  with  Returned  Vouchers, — 
A  depositor  in  a  bank  whose  pass-book  is  written  up  from  time  to  time, 
and  the  checks  paid  returned  to  him,  is  bound  to  examine  the  account 
within  a  reasonable  time  and  report  to  the  bank  any  errors  or  omissions. 
His  silence  is  an  admission  that  the  entries  are  correct :  Leather  Manu- 
facturers* Bank  v.  Morgan,  S.  C.  U.  8.,  Oct.  Term  1885. 

Where  altered  checks  have  been  paid,  if  the  bank's  officers,  by  proper 
care  and  skill,  could  have  detected  the  forgeries,  it  cannot  receive  a 
credit  for  the  amount  of  these  checks,  even  if  the  depositor  omitted  all 
examination  of  his  account :  Id, 

The  required  examination  of  the  account  can  be  made  for  the  depositor 
by  a  competent  clerk  ;  but  if  the  agent  who  examines  the  account  is  the 
one  who  committed  the  forgeries,  the  principal  must  at  least  show  that 
he  exercised  reasonable  diligence  in  supervising  the  conduct  of  the 
agent:  Id, 

Bills  and  Notes. 

Bond  fide  Purchaser — Notice — Attorney. — If  the  endorsee  of  a  nego- 
tiable instrument  before  its  maturity,  knew,  or  if  such  facts  came  to  his 
knowledge,  which,  if  inquired  into,  would  have  informed  him  of  an 
equity  of  the  maker,  he  takes  the  instrument  cum  onere :  Hulbert  v. 
Douglass,  94  N.  C. 

Where  a  negotiable  not«  is  secured  by  a  mortgage,  tbe  fact  that  one- 
half  the  land  has  been  released,  is  some  evidence  to  charge  a  purchaser 
of  the  note  before  maturity  with  notice  that  there  has  been  a  partial 
payment  on  the  note  :  Id. 

If  anything  appears  to  a  party  calculated  to  attract  attention  or  stimu- 
late inquiry,  the  person  is  affected  with  knowledge  of  all  that  the 
inquiry  would  have  disclosed  :  Id. 

Notice  to  an  attorney  of  any  matter  relating  to  the  business  in  which 
he  is  engaged  for  his  client,  is  notice  to  the  client :  Id. 

Where  an  attorney  sold  a  not«  to  a  person  who  was  occasionally  his 
client,  and  such  attorney,  acting  for  the  purchaser,  investigated  the  title 
to  the  land  on  which  the  note  was  secured  by  a  mortgage,  and  was  after- 
wards employed  by  the  purchaser  to  bring  suit  on,  and  collect  the  note : 
It  was  held,  to  be  some  evidence  that  the  attorney  was  acting  for  the 
purchaser  in  the  sale  of  the  note :  Id. 
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Constitutional  Law. 

Statute  defining  Adulteration. — A  statate  forbiddiog  and  punishiDg 
the  sale  of  adulterated  milk  provided  :  '*  In  all  prosecutions  under  this 
act,  if  the  milk  shall  be  shown  upon  analysis  to  contain  more  than  88 
per  cent,  of  watery  fluids  or  to  contain  less  than  12  per  cent,  of  milk 
solids,  or  less  than  2i  per  cent,  of  milk  fats,  it  shall  be  deemed  for  the 
purpose  of  this  act  to  be  adulterated  "  Beld,  that  the  provisions  were 
constitutional :  State  v.  GroveSf  15  R.  I. 

Habeas  Corpus — Potoer  of  United  States  Courts  to  Discharge  o*.— A 
Circuit  Court  of  the  United  States  has  jurisdiction  on  habeas  corpus  to 
discharge  from  custody  a  person  restrained  of  his  liberty,  in  violation  of 
the  Constitution  of  the  United  States,  although  he  is  held  under  the 
authority  of  a  state  :  Ex  parte  Royalty  S.  C.  U.  S.,  Oct.  Term  1885. 

But  where  a  person  is  in  custody,  under  process  from  a  state  court  of 
original  jurisdiction,  for  an  alleged  offence  against  the  laws  of  such  state 
and  it  is  claimed  that  he  is  restrained  of  his  liberty  in  violation  of  the 
Constitution  of  the  United  States,  the  Circuit  Court  has  a  discretion 
whether  it  will  discharge  him  upon  habeas  corpus,  in  advance  of  his 
trial  in  the  court  in  which  he  is  indicted ;  that  discretion,  however,  to 
be  subordinated  to  any  special  circumstances  requiring  immediate  action. 
When  the  state  court  shall  have  finally  acted  upon  the  case,  the  Circuit 
Court  has  still  a  discretion  whether,  under  all  the  circumstances,  the 
accused,  if  convicted,  shall  be  put  to  his  writ  of  error  from  the  highest 
court  of  the  state,  or  whether  it  will  proceed,  by  writ  of  habeas  corpus, 
summarily  to  determine  whether  the  petitioner  is  restrained  of  his  libercj 
in  violation  of  the  Constitution  of  the  United  States  :  Id. 

Contract.    See  Public  Policy, 

Consideration — Forbearance  to  Sue. — A.  having  a  bona  fide  claim 
against  C.  placed  it  in  the  hands  of  an  attorney  for  collection,  vho 
exhibited  it  both  to  C.  and  to  B.,  his  father,  and  informed  them  of  the 
consequences  of  the  suit  which  he  was  instructed  to  institute.  After 
this  information,  B.  obtained  a  bill  of  sale  from  his  son  of  all  his  pro- 
perty, and  upon  being  told  by  A.  that  "  he  was  going  to  send  the 
sheriff  up  that  day ;  that  he  was  not  going  to  stop  for  that  bill  of 
sale,  it  was  all  a  fraud/'  he  replied,  '<  you  keep  quiet  and  you  will  get 
TOur  money  ;  I  guess  I  am  worth  it."  A.  relying  on  the  promise  of  B., 
lefb  him,  and  called  immediately  to  his  attorney's  and  stopped  further 
proceedings :  Held^  that  the  forbearance  to  sue  constituted  a  sufficient 
consideration  for  the  promise  of  B.,  and  A.  was  entitled  to  recover  in  an 
action  against  B. :  Bowen  v.  Tipton,  64  Md. 

Corporation.    See  Neyliyence ;  Tax. 

Purchase  of  Stock  of  another  Company —  Use  of. — While  one  railroad 
company  may  have  the  right  to  acquire  the  stock  of  another  company,  it 
has  no  right  to  use  its  controlling  influence,  thus  acquired,  with  the 
directors  of  the  latter  company,  so  as  to  sacrifice  the  interest  of  that  com- 
pany :  State  v.  Brown^  64  Md. 

Charters — Power  to  Convey  Land —  Ultra  Vires, — Where  the  charter 
of  a  corporation  authorizes  it  to  purchase  land  for  some  specified  purpose 
in  the  absence  of  evidence,  it  will  be  presumed  that  any  land  purchased 
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by  it,  was  accepted  for  the  purposes  authorized  by  the  charter  :  Mallet 
V.  Simpson,  94  N.  C. 

Where  the  charter  of  a  railroad  compauy  authorized  it  to  purchase 
land  for  the  purpose  of.procuriug  stone  aud  other  material  uecessary  for 
the  construction  of  the  road,  or  for  effecting  transportation  thereon.  It 
was  held,  that  the  charter  authorized  the  purchase  of  land  for  the  pur- 
pose of  getting  cross-ties  and  fire  wood  :  Jd. 

At  common  law,  in  the  absence  of  any  provision  in  the  charter,  a  cor- 
poration has  the  power  to  acquire  and  hold  real  estate  in  fee.  The 
stautes  of  mortmain  have  never  been  adopted  in  this  state  :  Id. 

Even  if  a  corporation  is  forbidden  by  its  charter  to  hold  or  take  a  title 
to  real  estate,  a  conveyance  of  land  to  it  is  not  void.  It  is  valid  until 
vacated  by  a  direct  proceeding  by  the  sovereign,  instituted  for  that  pur- 
pose :  Id. 

Costs.    See  WiU. 

Criminal  Law. 

Eodrajdition-^ Affidavit — Habecu  Corpus. — It  is  immaterial  whether 
the  warrant  of  the  governor  of  this  state  for  the  arrest  of  the  fugitive 
from  -justice  from  another  state  is  based  on  an  original  affidavit  or  a  copy 
thereof,  when  either  one  presented  to  the  resident  governor  is  certified 
to  the  governor  of  the  state  where  the  crime  was  committed  as  being 
authentic  :  Kurtz  v.  The  State,  21  or  22  Fla. 

The  fugitive  from  justice  cannot  on  habeas  corpus  impeach  the 
validity  of  the  affidavit  upon  which  the  requisition  was  founded,  if  it 
distinctiy  charge  the  commission  of  a  crime  :  Id, 

Evidence — Threats — Reputation. — Where  there  is  no  doubt  but  that 
the  prisoner  began  the  encounter  resulting  in  death,  previous  threats  made 
by  the  deceased,  of  serious  bodily  harm  to,  or  against  the  life  of  the  pris- 
oner are  not  admissible  in  evidence,  though  they  have  been  communi- 
cated to  the  prisoner,  there  being  no  evidence  of  any  demonstration  upon 
the  part  of  the  deceased  made  at  the  time  of  the  killing  and  apparently 
indicating  an  immediate  intention  of  executing  the  threats :  Bond  v. 
The  State,  21  or  22  Fla. 

Evidence  of  the  reputation  of  the  deceased  as  a  violent,  quarrelsome 
and  dangerous  man  in  the  community  where  he  lives,  is  not  admissible 
when  the  prisoner  is  the  assailant,  and  the  killing  takes  place  under  cir- 
cumstances that  can  afford  him  no  reasonable  ground  to  believe  himself 
in  danger  of  serious  bodily  harm  :  Id. 

Debtor  and  Creditor.    See  Fraud. 

Sale — Retention  of  Possession — Administrator — Right  to  Attack 
Fraudulent  Scde, — The  retention  of  personal  property  by  the  vendor 
after  a  sale  is  prima  fade  evidence  of  fraud,  and  the  evidence  to  rebut 
such  presumption  is  an  explanation  of  the  retention  by  showing  that  it  is 
inconsistent  with  the  deed,  or  is  unavoidable,  or  is  temporary,  or  for  the 
reasonable  convenience  of  the  vendee  :  HoUiday  v.  McKinne,  21  or  22  Fla. 

Creditors  of  an  intestate  have  their  right  to  question  the  fraudulent 
transactions  of  their  debtor  by  proper  proceedings  in  the  courts  :  Id. 

The  better  rule  is  not  to  permit  the  representative  of  an  estate  to  ques- 
tion such  transactions  for  the  benefit  of  creditors :  Id. 

Deed.     See  Husband  and  Wife. 
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Equity.     See  Agent ;  Amendment ;  Fraud, 

Marshalling  Ai»et9—Lien  on  two  Funds — Homestead. — Where  ow 
creditor  is  secured  by  a  lien  upon  two  funds,  and  another  bj  a  Ilea  npoo 
only  one  of  them,  the  former  will  be  compelled  to  exhaust  the  enbjeet 
of  his  exclusive  lien  before  he  can  resort  to  the  other :  Pope  ?.  Hamty 
94N.  0. 

The  equity  to  have  the  securities  embraced  in  a  trust  for  the  benefit 
of  creditors  of  different  classes,  marshalled  and  appropriated  in  exonera- 
tion of  the  liens  of  the  less  preferred  class,  is  an  equity  against  the 
debtor,  and  not  against  the  doubly  secured  creditor :  Id. 

The  right  of  the  debtor  to  a  homestead  is  superior  to  that  of  all  cred- 
itors except  so  far  aa  it  may  be  impaired  by  the  voluntary  act  of  the 
claimant :  Id, 

Estoppel.    See  Mortgage. 

Evidence.     See  Criminal  Law  ;  Insurance;    Will, 

Suppression  of- — Secondary  Proof, — Where  it  is  shown  that  evidence  of 
the  indebtedness  of  a  party  to  the  estate  of  a  decedent,  has  been  suppressed 
or  destroyed  by  the  debtor,  or  some  one  acting  in  his  interest,  snch 
indebtedness  may  be  established  by  testimony,  which,  under  ordinary 
circumstances,  would  be  regarded  as  too  vague  and  indefinite :  hnt  t. 
2>i%,  64  Md. 

Impeaching  own  Witness. — A  party  cannot  impeach  bis  own  witness 
by  proof  through  other  witnesses  of  contradictory  statements  unless  the 
witness  is  one  whom  the  law  obliges  the  party  to  call :  Hildreth  v.  Akirick, 
15  R.  I. 

A  party  disappointed  in  his  witness  may,  to  refresh  the  witness* 
recollection,  ask  him  if  he  has  not  made  contradictory  statements,  bat 
cannot  prove  such  statements  by  other  witnesses :  Id. 

Explanation  of  Telegram  by  Parol — Where  the  question  is  as  to  the 
authority  given  by  a  telegram,  the  party  to  it  sued,  should  not  be  per- 
mitted to  testify  what  his  intention  was  in  sending  it.  Such  intention, 
in  so  far  as  the  authority  conferred  is  concerned,  is  to  be  derived  from 
the  telegram  and  the  entire  contract  between  the  parties :  Meinhardt  v. 
Mode,  21  or  22  Fla. 

W^here  telegrams  do  not  contain  the  entire  contract,  the  other  parts 
of  it  may  be  proved  by  verbal  testimony,  or  by  other  writings,  or  by 
both,  as  in  other  cases  where  the  entire  contract  has  not  been  reduced 
to  writing :  Id. 

Burnt  Records — Recitals  in  Deeds. — Where  records  have  been  burned 
or  destroyed,  the  entries  in  the  bound  volumes  containing  the  minates 
of  the  court  are  admissible  in  evidence  to  establish  the  regularity  of  the 
proceedings  :  Hare  v.  HoUoman,  94  N.  C. 

Where  land  has  been  sold  under  a  decree  of  court,  and  the  records 
have  been  destroyed,  the  recitals  in  the  deeds  are  evidence  of  the  regu- 
larity of  the  proceedings  :  Id. 

Execution.     See  Exemption. 

Exemption.    See  Tax, 

Tools — Lawyers*  Books, — A  statute  exempting  from  attachment  the 
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oecessary  working  tools  of  a  debtor,  not  exceeding  in  value  $200,  covers 
only  tools  used  in  niunua-1  labor,  and  does  not  cover  a  lawyer's  law  books : 
Petilum  of  Church,  15  R.  1. 

Execution — Allotment — Mortgage, — A  debtor  is  entitled  to  have  his 
personal  property  exemption  ascertained  up  to  and  immediately  before 
the  sale  :  Staie  v.  Hurper^  94  N .  C. 

After  an  execution  has  been  returned  with  the  allotment  of  the  per- 
sonal property  exemption,  it  becomes  an  estoppel,  but  as  long  as  the  pro- 
cess remains  in  the  officer's  hands,  such  allotment  is  in  fieri,  and  may  be 
corrected :  Id, 

If  property  belonging  to  the  judgment  debtor  has  been  omitted  by  the 
appraisers,  they  have  the  power  to  correct  the  allotment :  Id, 

While  an  unregistered  mortgage  is  not  valid  as  to  third  parties,  yet 
the  lack  of  registration  cannot  subject  to  sale  under  execution,  property 
which  would  be  exempt  if  there  were  no  mortgages  :  Id. 

Burton  v.  Spiers,  87  N.  C.  87  ;  Duvall  v.  Rollins^  68  Id.  230  ;  Orumr 
men  v.  Bennett,  Id.  494,  cited  and  approved  :  Id, 

Executor  and  Administrator.     See  Debtor  and  Creditor ;  Insur- 
ance; Judgment, 

Fraud.     See  Debtor  and  Creditor. 

Fraudulent  Conveyance — Evidence  of  Fraudulent  Intent — Burden  of 
Proof — No  appeal  lies  from  an  order  of  a  court  of  equity  dismissing  a 
petition  for  a  rehearing :  Zimmer  v.  Miller,  64  Md. 

In  order  to  justify  the  annulment  of  a  deed  as  void  under  the  statute 
of  13  Eliz.,  chap.  5,  because  made  with  intent  to  delay,  hinder,  or 
defraud  the  creditors  of  the  grantor,  it  is  necessary  to  prove  a  fraudu- 
lent intent :  Id. 

The  intent  with  which  a  grantor  executes  a  deed,  must  be  gathered 
from  the  deed  itself,  and  from  his  acts  and  the  surrounding  circum- 
stances. And  when  those  circumstances  are  of  such  a  character,  as  to 
lead  to  the  inference  that  there  has  been  a  fraudulent  intent,  the  onus 
of  disproving  fraud  rests  on  the  parties  to  the  transaction :  Id. 

Husband  and  Wife. 

Attachment — Married  Woman  as  Garnishee — Default. — An  attach- 
ment was  laid  in  the  hands  of  a  married  woman  as  garnishee,  returnable 
before  a  magistrate.  She  failed  to  appeap,  and  a  judgment  of  condemna- 
tion was  rendered  against  her  for  the  amount  of  the  debt,  $63.76,  with 
interest  and  costs.  Between  the  time  the  attachment  was  laid  and  the 
judgment  was  rendered,  the  husband  of  the  garnishee  died.  On  a  bill 
filed  to  restrain  the  execution  of  the  judgment,  it  was  held,  that  having 
failed  to  appear,  as  it  was  her  duty  to  do,  in  person,  or  by  agent  or  at- 
torney, and  availherself  of  any  defence  which  she  might  have,  whether  of 
coverture  or  otherwise,  she  had  no  standing  in  a  court  of  equity  to  obtain 
relief  against  a  judgment  rendered  against  her  by  her  own  default,  in 
the  absence  of  clear  proof  of  fraud  or  surprise,  unmixed  with  negligence 
or  fault  on  her  part :  Ahern  v.  Fink,  64  Md. 

Deed  hy  Married  Woman — Defective  Execution  and  Acknowledgment 
—  CoTTtction  of  after  Suit  Brought. — An  instrument  in  writing  made 
by  a  married  woman  purporting  to  be  a  deed  conveying  real  estate,  but 
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without  a  seal,  Dot  acknowledged  by  her  as  required  by  stacnte,  and  ii 
which  her  husband  did  not  join,  is  a  nullity :  Cam  ▼.  BcUtky^  21  or  22 
Fla. 

Such  paper  acquires  no  validity  from  the  execution  of  a  paper  by  the 
husband  afterwards  purporting  to  ratify  said  deed  of  the  wife :  Id. 

A  private  examination  of  the  wife  before  the  proper  officer  is  an  indis- 
pensable requisite  to  the  conveyance  of  her  real  estate.  A  deed  of  laod 
belonging  to  a  married  woman,  but  not  acknowledged  by  her  until  after 
suit  commenced  by  her  grantee  for  the  recovery  of  the  land  described 
therein,  cannot  be  introduced  in  evidence  in  said  suit :  Id. 

The  plaintiff  cannot  avail  himself  of  a  title  acquired  or  which  did  not 
subsist  in  him  until  after  he  commenced  suit :  Id. 

Insurance. 

Parol  Evidence  to  vary  Policy — Assignment — Parties. — Parol  evi- 
dence is  incompetent  to  vary,  explain  or  contradict  a  written  instrament. 
So  where  an  insurance  company  contracted  in  writing  to  pay  a  sum  of 
money  to  the  personal  representative  of  the  insured,  parol  evidence  is 
not  admissible  to  show  that  it  was  intended  that  the  sum  should  be  paid 
to  certain  of  his  children  :  Elliott  v.  WhedbeCj  94  N.  C. 

Where  the  by-law  of  an  insurance  company  allowed  the  holder  of  a 
policy  to  designate  the  beneficiaries,  by  endorsing  on  the  back  of  the 
policy  the  names  of  such  beneficiaries,  which  endorsement  was  to  be 
signed  and  witnessed :  It  was  held,  that  a  designation  could  not  be  made 
by  the  insured,  by  merely  writing  the  names  of  the  beneficiaries  in  the 
blank  prepared  on  the  policies  for  that  purpose,  but  without  signing  it: 
Id, 

Where  a  policy  of  insurance  is  payable  to  .the  personal  representatiTe 
of  the  deceased,  his  administrator  may  maintain  an  action  for  the 
money,  against  some  of  the  next  of  kin  who  have  received  it :  Id. 

Where,  in  such  case,  the  amount  of  the  policy  has  been  paid  to  some 
of  the  next  of  kin  of  the  insured^  and  the  administrator  sues  them  to 
recover  the  amount,  if  the  estate  is  solvent,  and  the  money  is  not  needed 
for  the  payment  of  debts,  the  defendants  are  entitled  to  retain  their  dis- 
tributive shares,  and  the  administrator  can  only  recover  the  excess:  Id. 

Intoxicating  Liquor. 

Illegal  keeping  for  Sale. — A.,  duly  licensed  to  sell  liquors  in  Provi- 
dence, sent  liquors  in  bulk  to  B.,  in  Hopkinton,  where  no  licenses  were 
granted,  with  the  agreement  that  they  should  remain  the  property  of  A-, 
but  that  B.  might  draw  ten  gallons  at  a  time  as  he  wished,  paying  there- 
for when  drawn  :  Heldf  that  A.  was  illegally  keeping  for  sale  and  selling 
liquor  in  Hopkinton,  and  that  the  liquors  were  properly  seized  and  were 
forfeited  to  the  state :  In  re  Liquors  of  Youngs  15  B.  I. 

Judgment. 

Amendment  of — The  rule  is  settled  that  a  judgment  rendered  at  one 
term,  may  be  amended  at  a  subsequent  term,  nunc  pro  tunc,  when  from 
an  inspection  of  the  record  in  the  cause,  it  is  apparent  that  the  proposed 
amendment  would  have  been  a  part  of  the  original  judgment,  or  that 
the  original  judgment  would  have  been  in  accordance  therewith,  had  it 
not  have  been  for  the  inadvertence  of  the  court  or  an  error  or  omission 
of  the  clerk,     Adams  v.  Bequa,  21  or  22  Fla. 
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as  to  a  third  person,  whose  claim  is  not  based  on  a  Talaable  oonnden- 
tioD,  from  the  fact  that  it  permits  the  mortgagor  to  sell  personal  propertj 
covered  by  it  without  accounting  to  the  mortgagee  for  the  proceeds :  Id 

Vague  Description — Entire  Orop. — The  sale  or  mortgage  of  a  crop  to 
be  planted,  as  well  as  one  planted  and  in  process  of  cuTtivatioD,  is  vtlid 
— provided  the  place  where  the  crop  is  to  be  produced  is  designated  with 
certainty  sufficient  to  identify  it.  It  seems,  parol  testimony  is  compe- 
tent to  fit  the  description  to  the  pr<n>erty,  and  show  the  agreement  of  the 
parties  :  Rountree  v.  Britt^  94  N.  C. 

A  mortgage  conveying  '<  my  entire  crop  of  every  description,''  ifl  too 
vague  to  pass  any  title  to  the  property  mentioned  :  Id, 

Neglioenoe. 

Railroad —  TVespoM —  ChUd —  Corporation —  Charter — Demurrer,'— k 
young  child  strayed  from  its  home  on  to  a  railroad  track,  crossed  the 
track  and  fell  into  an  adjoining  trench.  The  track  was  not  fenced  OQ 
the  trench  side.  In  an  action  against  the  railroad  company  for  dam- 
ages, the  plaintiff  child  claimed  that  its  fall  was  caused  by  the  company's 
negligence  in  not  fencing  the  track  on  the  side  of  the  trench ;  hdd,  on 
demurrer  to  the  declaration,  that  the  company  was  as  to  the  plaintiff  un- 
der no  obligation  so  to  fence  its  tracks  that  the  plaintiff  could  not  get 
from  them  on  to  the  adjoining  land.  Eeld,  further,  that  the  action  could 
not  be  maintained :  MorrUev  v.  JProvidende  ds  Worcetter  Rd,  Cb.,  15 
B.  I. 

On  demurrer  to  a  declaration  against  a  corporation,  the  charter  of  the 
corporation  is  not  before  the  court :  Id. 

Contributory  Negligence —  When  a  Question  of  Law  for  the  Cowri— 
Ordinarily  the  question  of  contributory  negligence  is  a  question  of 
fact  for  a  jury,  under  instructions  from  the  court,  but  when  there  is  no 
contradiction  in  the  evidence,  and  the  facts  are  undisputed,  and  the  eon- 
chision  and  inference  to  be  drawn  from  it,  is  indisputable,  involving  only 
a  common  instinct  of  mankind — self-preservation — it  becomes  a  ques- 
tion of  law :  Id, 

When  a  person  voluntarily  walks  on  and  along  the  track  of  a  railroad 
laid  in  a  public  thoroughfare,  which  he  knew  was  used  as  a  switch-yard 
on  which  locomotives  were  passing  to  and  fro,  night  and  day,  where  the 
walking  on  either  side  of  said  track  was  as  good  as  on  the  track,  and  in 
doing  so  is  run  over  by  a  passing  train  and  killed,  he  has,  by  the  fulnre 
to  exercise  ordinary  care  and  prudence,  directly  contributed  to  his  ovn 
misfortune,  and  his  representative  cannot  recover  from  the  company 
using  said  track,  damages  therefor :  Id, 

Notice.    See  BiUs  and  Notes, 

Partnership.    See  Mortgage. 

Payment. 

■ 

WhenVduntary — Protest — Taxes. — An  action  will  not  lie  to  recover 
the  amount  of  taxes  illegally  assessed  and  voluntarily  paid :  DunneU  Mj$. 
Co.  V.  Newell,  15  R.  I. 

A  tax  is  not  paid  under  compulsion  merely  because  the  collector  holde 
a  warrant  to  collect  it  by  levy  or  distress,  but  if  paid  under  protest  a  tax 
illegally  assessed  may  be  recovered :  Id. 
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Public  Policy. 


Wager — Stakeholder — Recovery  of  Money  Deponted, — A.  deposited 
with  a  stakeholder  the  amount  of  his  wager  on  a  match  at  pool  be- 
tweeD  C.  and  D.  While  the  games  were  playing,  but  afler  it  was 
clear  that  A.  would  lose,  A.  denounced  the  match  to  the  stakeholder  as 
a  fraud,  and  notified  the  stakeholder  not  to  pay  the  money  over.  At  the 
close  of  the  match  the  stakeholder  paid  over  the  amount  to  the  winner 
of  the  wager  ;  whereupon  A.  sued  the  stakeholder  for  his  deposit :  Held^ 
that  A.  should  recover :  McGrath  v.  Kennedy,  15  R.  I. 

Railroad.    See  Negligence. 

Receivers. 

Compen»at\on — AUoioance  of- — How  Payable. — The  rule  for  compen- 
sating receivers  is  not  of  the  same  invariable  character  as  that  governing 
in  the  case  of  trustees ;  but  the  allowance  to  receivers  of  insolvent  cor- 
porations or  private  partnerships,  in  all  cases  not  attended  with  peculiar 
circumstances  requiring  an  augmentation  should  be  regulated  by  analogy, 
as  near  as  possible,  to  the  rate  of  commissions  allowed  to  guardians  and 
trustees  for  the  performance  of  like  or  kindred  services.  And  whatever 
rate  of  compensation  under  this  rule  may  be  allowed,  the  order  making 
the  allowance  should  be  definite,  that  it  may  not  be  doubtful  upon  what 
basis  or  for  what  services  the  particular  allowance  is  made :  Tome  v.  Kingj 
64  Md. 

Where  receivers  are  appointed  solely  at  the  instance  and  for  the  benefit 
of  the  second  mortgage  bondholders,  and  the  trustees  who  sold  the  pro- 
perty were  appointed  to  sell  exclusively  for  the  same  parties,  and  not  for 
the  benefit  of  the  first  mortgage  bondholders,  upon  no  principle  of  justice 
or  reason,  can  the  first  mortgage  bondholders  be  assessed  to  pay  the  com- 
missions and  other  expenses  allowed,  or  any  part  of  them,  to  such 
receivers  and  trustees  :  Id, 

If  the  fund  iu  court  be  not  sufficient  to  afford  adequate  compensation 
and  indemnity  to  the  receivers,  the  parties  at  whose  instance  they  were 
put  upon  the  property,  should  be  required  to  provide  the  means  of  pay- 
ment :  Id. 

Removal  of  Causes. 

The  mere  filing  a  petition  for  the  removal  of  a  suit  that  is  not  remov- 
able does  not  work  a  transfer.  To  accomplish  this,  the  suit  must  be  one 
that  may  be  removed,  and  the  petition  must  show  a  right  in  the  peti- 
tioner to  demand  the  removal :  Stone  v.  State  of  South  Carolina,  S.  C. 
U.  S.,  Oct.  Term  1885. 

If  the  state  court  proceeds  afler  a  petition  for  removal,  it  does  so  at 
the  risk  of  having  its  final  judgment  reversed,  if  the  record  on  its  face 
shows  that  when  the  petition  was  filed,  that  court  ought  to  have  given  up 
its  jurisdiction :  Id. 

There  is  no  statute  which  authorizes  the  removal  of  a  suit  between  a 
state  and  citisens  on  account  of  citizenship,  for  a  state  cannot,  in  the 
nature  of  things,  be  a  citizen  of  any  state :  Id. 

Where  the  money  sued  for  was  received  by  the  defendants  as  partners, 
and  they  are  liable  jointly  for  its  payment,  if  they  are  liable  at  all,  such 
a  ease  is  not  removable  unless  all  the  partners  on  one  side  of  the  contro- 
versy unite  in  the  petition  for  removal :  Id, 
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Separate  Controversy —  Creditor's  Bill. — A  bill  filed  by  a  jadgment- 
creditor  to  marshal  lieus  aod  obtain  a  sale  of  debtor's  property  free  of 
encumbrance  to  pay  bis  judgment  after  satisfying  all  prior  claimS)  and 
in  the  meantime  to  have  a  receiver  appointed,  raises  bat  a  single  cause 
of  action  which  is  indivisible.  Though  each  of  the  lien-holders  maj 
have  a  separate  defence,  this  does  not  create  "separate  controversies'' 
within  the  meaning  of  the  removal  act :  Fidelity  Co,  v.  Huntmgdon^  S. 
C.  U.  S.,  Oct.  Term  1885. 

Ejectment  agairut  a  Tenant-^Admission  of  Landlord  wkh  tame 
Citizenship  <u  Plaintiff  as  Defendant. — An  action  of  ejectment  was 
brought  in  a  coart  of  Missouri,  by  citizens  of  Pennsylvania,  against  a 
citizen  of  Missouri,  and  removed  to  the  United  States  Circuit  Court  of 
the  proper  district  upon  the  petition  of  the  plaintiffs.  Afterwards  Ihe 
landlords  of  the  original  defendant,  who  were  of  the  same  citizenship  as 
the  plaintiffs  were  let  in  as  defendants  :  Jleldy  that  the  cause  was  there- 
upon improperly  remanded  to  the  state  court :  Phelps  v.  Oaks^  S.  C.  U. 
S.  Oct.  Term  1885. 

Statute. 

Repealing  Clause  in  UhcoMtitutional  Statute. — A  repealing  clause  in 
an  unconstitutional  statute,  declaring  that  **  all  laws  and  parts  of  laws  in 
conflict  with  this  act,  be  and  the  same  are  hereby  repealed/'  does  not 
affect  the  previous  laws :   WUhe  v.  Barnes^  24  or  22  Fla. 

Will. 

Latent  Ambiguity — Parol  Evidence — Action  in  ejectment  to  recover 
lot  of  land  in  Washington,  D.  C.  The  plaintiff  claimed  title  under 
Henry  Walker^  devisee  of  James  Walker.  The  latter  by  his  will  made 
specific  devises  of  real  estate  in  the  city  of  Washington,  to  four  different 
persons,  designating  each  property  devised,  by  reference  to  squares  and 
lots  as  numbered  on  a  recorded  plat  or  survey  of  the  city.  This  was 
followed  by  a  devise  of  the  balance  of  his  real  estate  *'  believed  to  be 
and  to  consist  in"  various  other  lots  designated  in  like  manner,  but  (bt 
No.  three  in  square  four  hundred  and  six,  hereinafter  referred  to,  was 
not  mentioned)  one  of  the  specific  devises  was  "  to  my  brother,  Henry 
Walker,  forever,  lot  numbered  six,  in  square  four  hundred  and  three, 
together  with  the  improvements  thereon  erected,  and  appurtenances 
thereto  belonging."  Parol  evidence  was  offered  on  behalf  of  plaintiff 
to  show  that  the  testator  did  not  own  lot  number  six,  in  square  four  hun- 
dred and  three,  but  did  own  lot  number  three  in  square  number  four 
hundred  and  six,  that  the  former  had  no  improvements  on  it  at  all,  while 
on  the  latter  there  was  a  dwelling-house;  this,  for  the  purpose  of 
explaining  an  alleged  latent  ambiguity  in  the  devise  to  Henry  Walker,  so 
as  to  control  the  description  of  the  lot  therein  contained,  and  make  it 
apply  to  lot  three  in  square  number  four  hundred  and  six.  The  court 
below  held  the  evidence  insufficient:  heldy  reversing  the  judgment 
of  the  court  below,  that  the  evidence  taken  in  connection  with  the  whole 
tenor  of  the  will  raises  a  latent  ambiguity,  and  amounts  to  demonstration, 
as  to  which  lot  was  in  the  testator's  mind.  Justices  Wood,  Matthews, 
Grat  and  Blatohfobd  dissent :  Patch  y.  White^  S.  C;  U.  S.,  Oct 
Term,  1885. 
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I.  The  common-law  rule  excluding  them. — The  role  of  the 
common  law  excluding  parties  from  the  witness-box  also  excluded 
the  husband  or  wife  of  a  party,  as  a  witness  for  or  against  the 
party:  Co.  Litt.  6  b;  Gilb.  Ev.  119;  Bull.  N.  P.  286.  Whew 
the  husband  was  a  party,  the  wife  could  not  testify :  Weikel  ?. 
Probasco^  7  Ind.  690 ;  Manchester  v.  Manchester^  24  Vt.  649 ; 
Kelley  v.  Proctor^  41  N.  H.  139 ;  nor  could  she  where  the  husband 
was  disqualified  by  reason  of  interest  in  the  event :  Pryor  y.  Rybum^ 
16  Ark.  671;  Smead  v.  Williamson,  16  B.  Mon.  (Ky.)  492; 
Griffin  v.  Brown^  2  Pick.  (Mass.)  804 ;  Larrabee  v.  Wood,  54  Vt 
452 ;  so,  also,  the  wife  being  a  party,  the  husband  was  incompetent: 
Higdon  v.  Higdon,  6  J.  J.  Marsh.  (Ky.)  48 ;  CuU  v.  Herwig,  18 
La.  Ann.  315 ;  StewaH  v.  StewaH,  7  Johns.  Ch.  (N.  Y.)  229 ; 
Obstom  V.  Blacky  Spear's  Ch.  (S.  C.)  431. 

This  rule  was  founded  partly  on  their  identity  of  interest,  and 
partly  on  a  principle  of  public  policy  lying  at  the  basis  of  ciyil 
society,  which  was  intended  to  guard  the  security  and  confidence 
of  private  life,  and  prevent  discords  in  families,  even  at  the  risk  of 
an  occasional  failure  of  justice  :  0*  Connor  v.  Majoribanks,  4  M.  ft 
G.  443 ;  Stein  v.  Bowman,  13  Pet.  (U.  S.)  223 ;  Davis  v.  IHn- 
woody,  4  T.  R.  678 ;  Bentley  v.  Cooke,  3  Doug.  422.  The  rule 
was  an  inflexible  one,  and  from  it  no  evasion  was  permitted :  Kemp 
V.  Dotvnham,  6  Harr.  (Del.)  417 ;  Waddams  v.  Humphrey,  22  111. 
661 ;  Bradford  v.  Williams,  2  Md.  Ch.  1 ;  Kimhrough  v.  MiteheU, 
1  Head  (Tenn.)  539.  And  see  Peaslee  v.  McLoon,  16  Gray 
(Mass.)  488,  where  the  English  cases  are  reviewed.  This  common- 
law  rule  also  prevailed  in  equity  :  Vowles  v.  Young,  13  Ves.  144, 
and  even  the  death  of  one  of  the  parties  to  the  marriage  {infra,  XI., 
XII.),  or  its  dissolution  by  divorce  or  judicial  annulment  did  not 
operate  to  relax  it:  infra,  XIII. 

II.  Scope  and  extent  op  the  rule. — The  rule  was  applied  to 
exclude  the  wife  where,  though  not  the  nominal  party,  the  husband 
was  the  beneficial  plaintiff  in  the  suit :  Pyle  v.  Mavlding^  7  J.  J. 
Marsh.  (Ky.)  202 ;  Farrell  v.  Ledwell,  21  Wis.  182 ;  Joiee  v.  Branr 
son,  73  Mo.  28.  If  his  interests  were  directly  involved  so  as  to 
be  concluded  by  any  verdict  or  judgment  in  the  case,  she  could  not 
testify  :  Young  v.  Oilman,  46  N.  H.  484 ;  Pringle  v.  Pringle,  59 
Penn.  St.  281 ;  Larrabee  v.  Wood,  54  Vt.  452  ;  Lewis  v.  MeDo^ 
gall,  17  Wis.  517.  Direct  interest  of  either  spouse,  in  the  result 
of   the  litigation,   totally   disqualified    the  other  as   a  witness: 
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Wheeler  v.  Wheeler,  47  Vt.  687 ;  Bierly'9  Estate,  81*  Penn.  St. 
419.  So,  though  the  husband  was  not  a  party,  the  wife  could  not 
testify  to  any  matter  for  which  he  might  be  indicted :  Den  v.  John- 
son,  3  Harr.  (N.  J.)  87 ;  and  the  wife  of  one  of  two  or  more 
co-defendants  was  an  incompetent  witness,  either  for  or  against  the 
other  defendants  who  joined  with  her  husband  in  the  defence :  1 
Hale  P.  C.  301 ;  Rex  v.  Hood,  1  Moo.  C.  C.  281 ;  Tomlimon  v. 
Lynch,  32  Mo.  160 ;  Craig  v.  KiUredge,  20  N.  H.  169;  even  after 
her  husband  had  suffered  a  default  to  be  taken  against  him :  Spar- 
hawk  V.  Buell,  9  Vt.  41. 

In  applying  these  principles,  it  has  been  held  that  a  witness  whose 
wife  had  funds  invested  in  the  business  of  the  plaintiff  copartner- 
ship was  incompetent  as  a  witness :  Jackson  v.  Miller,  1  Dutch. 
(N.  J.)  90 ;  as  was  a  witness  whose  wife  was  a  stockholder  in  the 
bank  which  brought  the  suit:  Routh  v.  Agricultural  Bank,  12 
Sm.  &  M.  (Miss.)  161 ;  and  another,  the  trustee  of  his  wife's  pro- 
perty being  a  party,  was  not  permitted  to  testify  for  the  trustee, 
although  he  had  no  interest  in  the  subject-matter  of  the  trust: 
BurreUy.  Bull,  3  Sandf.  Ch.  (N.  Y.)  15;  Hashrouck  v.  Vander- 
wort,  9  N.  T.  153.  So,  the  husband  was  not  permitted  to  testify 
in  support  of  a  nuncupative  will  claimed  to  have  been  made  in  favor 
of  his  wife :  Jones  v.  Norton,  10  Tex.  120 ;  or  to  prove  a  marriage 
contract  in  her  favor :  McDuffie  v.  Oreenway,  24  Tex.  625. 

The  wife  of  a  special  bail  was  incompetent  for  the  principal 
defendant :  Leggett  v.  Boyd,  3  Wend.  (N.  Y.)  376.  She  could  not 
prove  the  fact  of  her  husband's  bankruptcy :  Ex  parte  James,  1 
P.  Wms.  610,  611.  And  neither  could  testify,  in  a  proceeding  to 
which  they  were  parties,  to  enforce  a  mechanic's  lien  against  their 
property:  Briggs  v.  Titus,  7  R.  I.  441. 

But  this  common-law  rule  has  been  greatly  relaxed  in  many 
jurisdictions,  and  almost  totally  abrogated  in  others.  The  various 
statutory  provisions  effect  quite  different  results  in  the  several  states, 
some  of  them  placing  the  admissibility  of  the  testimony  of  husband 
and  wife  upon  the  same  plane  as  that  of  persons  in  no  way  related 
one  to  another  (except  as  to  confidential  communications  between 
them),  and  others  only  partially,  and  with  more  hesitancy  obliterat- 
ing the  safeguards  built  up  around  the  marriage  relation  by  the 
common  law.  In  one  respect,  however,  there  seems  to  be  con- 
siderable unanimity  among  the  decisions  interpreting  the  so-called 
*' enabling  acts,"  that  is,  it  is  pretty  well  settled  by  the  weight  of 
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authority,  that  the  removal,  by  these  statutes,  of  the  disqaalificxtion 
of  interest  in  the  event,  as  a  party  or  otherwise,  does  not  remove 
the  common-law  inhibition  as  to  the  testimony  of  husband  or  wife 
for  or  against  the  other,  the  common-law  rule  not  being  founded 
upon  the  interest  of  the  witness,  but  upon  grounds  of  public  policy: 
Lucas  V.  Frooks,  18  Wall.  (U.  S.)  486 ;  Dawley  v.  Ayers,  23  Cal. 
108;  Stanley  v.  St4inton,  36  Ind.  446 ;  McKeen  v.  Frost,  46  Me. 
239;  Kelley  v.  Drew,  12  Allen  (Mass.)  107;  Gee  v.  Scott,  48 
Tex.  510 ;  Oram  v.  Oram,  33  Vt.  16 ;  Be  Jones,  6  Biss.  (U.  S.)  68 
(Wisconsin).  To  the  contrary  see  Lockhart  v.  Luker,  36  Miss. 
68 ;  but  compare  Dunlap  v.  Heam,  37  Id.  471. 

Another  rule  of  construction  of  these  statutes  is,  that  the  wit- 
ness is  not  rendered  competent,  merely  because  the  husband  or  wife 
of  the  witness  is  a  party,  and  the  statutes  render  parties  com- 
petent, but  that  the  witness  himself,  or  herself,  as  the  case  may  be, 
must  be  a  party  in  order  to  get  the  benefit  of  the  statute :  Barber 
v.  Goddard,  9  Gray  (Mass.)  71 ;  Bay  v.  Smith,  Id.  141 ;  Blake 
Y.  Lord,  16  Id.  387;  White  v.  Stafford,  38  Barb.  (N.  T.)  419; 
Carpenter  v.  Moore,  43  Vt.  392. 

III.  Not  competent  against  each  other. — It  was  well  settled 
at  common  law  that  neither  party  to  the  marriage  could  testify 
against  the  other  in  any  action,  civil  or  criminal :  Kyle  v.  Frost, 
29  Ind.  382  ;  Carter  v.  Taylor,  20  La.  Ann.  421 ;  Blain  y.  Pat- 
terson,  47  N.  H.  623 ;  Copous  v.  Kaufman,  8  Paige  (N.  T.)  683; 
Frwin  v.  Smaller,  2  Sandf.  (N.  Y.)  340 ;  Edwards  v.  PitU,  3 
Strobh.  (S.  C.)  140 ;  even  though  her  husband  was  unnecessarily 
made  a  co-defendant  in  equity,  the  wife  was  not  competent  for  the 
plaintiff :  Leach  v.  Shelby,  68  Miss.  681.     She  could  not  discredit 
a  joint  title  in  herself  and  her  husband  coming  to  them  through 
her  own  heirship :  Moody  v.  Fulmer,  3  Grant  Cas.  (Pa.)  17 ;  nor 
could  she  give  testimony  the  tendency  of  which  was  to  discredit 
her  husband :  Keaton  v.  McGwier,  24   Ga.  217 ;  contra,  Wart 
V.  State,  6  Vr.  (N.  J.)  663.     She  could  not  support  an  action 
against  her  husband  for  the  price  of  her  own  board :  Bwrlen  v. 
Shannon,  14  Gray  (Mass.)  433 ;  or  testify  against  him  in  an  action 
against  both  for  tho  value  of  labor  and  materials  furnished  to  her- 
self :  Main  v.  Stephens,  4  E.  D,  Sm.  (N.  Y.)  86 ;  8.  P.  Bast  v. 
Anspach,  1  Leg.  Gaz.  Rep.  (Pa.)  26. 

On  the  other  hand,  the  husband  was  also  forbidden  to  testify 
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against  his  wife,  even  to  prove  his  marriage  to  her  where  she  sued 
as  a  femt  sole :  Bently  v.  Cook^  3  Doug.  442 ;  or  to  prove  that 
property  sought  to  be  replevied  from  the  wife  was  purchased  by  him 
and  sold  to  the  plaintiff,  in  rebuttal  of  testimony  tending  to  show  a 
gift  of  the  property  to  the  wife  :  Stanley  v.  Schultz,  47  Ind.  217  ; 
compare  Davis  v.  Dunwoody,  4  T.  R.  678. 

IV.  Or  for  each  other. — Neither  was  the  husband  allowed  to 
t^tify  in  favor  of  the  wife,  or  the  wife  in  favor  of  the  husband,  in 
civil  or  criminal  proceedings.  If  a  female  defendant  pleaded  cover- 
ture, the  alleged  husband  could  not  prove  his  marriage  with  her : 
Woodgatev.  Potts,  2  Car.  &  K.  457.  (This  was  held  otherwise  in  some 
criminal  cases.  See  infra,  XVII.)  The  husband  could  not  testify 
in  behalf  of  the  interest  of  the  wife  in  her  separate  estate :  Miller 
V.  Williamson,  5  Md.  219 ;  Wilson  v.  Sheppard,  28  Ala.  623 ; 
Dwelly  V.  Dwelly,  46  Me.  877 ;  Williamson  v.  Morton,  2  Md.  Ch. 
94;  Marsman  v.  Conklin,  2  C.  E.  Green  (N.  J.)  282;  Cramer  v. 
Rfford,  Id.  367 ;  Galway  v.  Fullerton,  Id.  389 ;  Warner  v.  Dyett, 
2  Edw.  (N.  Y.)  497  ;  and  this,  even  though  she  was  not  a  party  to 
the  record :  Cobb  v.  Edmondson,  30  Ga.  30 ;  Harrell  v.  Hammond, 
25  Ind.  104.  So,  on  the  trial  of  a  right  of  property,  where  the 
claimant  was  a  feme  covert,  her  husband  was  incompetent  in  her 
behalf:  Moore  v.  McKie,  5  Sm.  &  M.  (Miss.)  238 ;  s.  p.  Wall  v. 
Nelson,  3  Litt.  (Ky.)  395 ;  Caperton  v.  Callison,  1  J.  J.  Marsh. 
(Ky.)  397;  Hopkins  v.  Smith,  7  Id.  263;  Hodges  v.  Branch 
Bank,  13  Ala.  455 ;  and  so  was  he  where  the  claimant  was  a 
trustee  for  the  wife :  Hall  v.  Dargan,  4  Ala.  696 ;  s.  P.  Wier  v. 
Buford,8  Ala.  134;  and  the  wife  was  likewise  incompetent  to 
testify  in  the  husband's  favor  under  like  circumstances :  Dexter  v. 
Parkins,  22  111.  143. 

Again,  a  husband  was  not  a  competent  witness  to  a  deed  convey- 
ing land  to  the  wife,  and  executed  during  marriage :  Johnston  v. 
Slater^  11  Gratt.  (Va.)  321.  He  could  not  testify  for  her  even 
though  he  had  no  personal  interest  whatever  in  the  result  of  the 
suit:  Hosa^k  v.  Rogers,  8  Paige  (N.  Y.)  229.  Where  the  wife 
was  a  distributee  and  would  gain  by  setting  aside  the  will,  the  hus- 
band could  not  testify  for  the  contestant :  Walker  v.  Walker,  34 
Ala.  469 ;  nor  could  he  in  such  a  case,  there  being  no  will,  testify 
for  the  administrator  in  an  action  against  him  :  Gilkey  v.  Peeler, 
22  Tex.  663 ;  or  in  an  action  brought  by  the  administrator  to 
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increase  the  assets  of  the  estate:  Limian  v.  jFar/y,  12  Cal.  28i 
Even  where  the  wife  sued  to  recover  damages  sustained  by  her  from 
the  intoxication  of  her  husband,  caused  by  the  use  of  liquor  sold  to 
him  by  the  defendant,  he  could  not  testify  in  her  behalf :  Jaekstm 
V.  BeeveSy  53  Ind.  231 ;  contra,  in  Illinois :  JVoy  y.  Creed,  1  IlL 
App.  657. 

The  wife  was  equally  debarred  from  aiding  her  husband's  cause. 
Both  her  testimony  and  her  declarations  were  inadmissible  in  bis 
behalf:  Kamey  y.  Paisley  ^  13  Iowa  89.  She  could  not  sustain  a 
title  granted  by  her  husband  by  deed  of  general  warnmty :  Leach 
y.  Fowler,  22  Ark.  143 ;  or  aid  him  in  resisting  an  attachment 
suit:  McCollem  y.  White,  23  Ind.  43;  Boyle  y.  Hau^hey,  10 
Phila.  (Pa.)  98;  or  in  maintaining  trespass  de  bonis  asportatis: 
Hayes  y.  Parmalee,  79  111.  563.  She  could  not,  by  her  declara- 
tions made  soon  after  the  birth  of  her  child,  that  it  was  bom  alive, 
support  her  husband's  claim  to  an  estate  by  the  curtesy :  Gardner 
y.  Klutts,  8  Jones  L.  (N.  G.)  375.  Her  testimony  was  inadmis- 
sible even  where  he  had  only  a  contingent  interest  in  the  result  of 
the  suit  favorable  to  the  party  for  whom  her  testimony  was  offered; 
e.  g,j  when  the  husband's  fees  as  attorney  depended  upon  it :  WhU' 
head  y.  Foley,  28  Tex.  268.  The  only  case  in  which  she  could 
testify  in  favor  of  her  husband  was  where  she  had  acted  as  his 
agent,  and  within  the  scope  of  her  authority  as  such  agent :  Hardy 
y.  Mathews,  42  Mo.  406 ;  Mountain  y.  Fisher,  22  Wis.  93.  See 
infra,  IX. 

The  statutory  departures  from  these  principles  are  numerous. 
Thus,  it  is  now  held  in  some  jurisdictions  that  the  husband  or  wife 
may  testify  in  favor  of  the  other  when  the  latter  is  unnecessarily 
made  a  party :  Green  v.  Taylor,  8  Hughes  (U.  S.)  400 ;  or  where 
both  are  co-plaintiffs  or  co-defendants:  Marsh  y.  Potter,  30  Barb. 
(N.  T.)  506.  Another  rule  is,  to  admit  either  to  testify  in  his  or 
her  own  behalf  only :  Bogers  y.  Bogers,  46  Ind.  1 ;  or  in  behalf 
of  the  other  who  is  interested  but  not  a  party  to  the  record :  Peailes 
y.  McLoon,  16  Gray  (Mass.)  488 ;  Hastings  y.  McKinley,  1  E.  D. 
Smith  (N.  Y.)  273. 

The  husband  is  held  competent  to  testify  in  support  of  his  wife's 
claim  to  property :  Porter  v.  Allen,  54  Ga.  623 ;  Wing  v.  Good- 
man, 75  III.  159 ;  Allen  y.  Bussell,  78  Ky.  105 ;  or  where  the 
action  affects  her  separate  property  only :  Sr^ll  y.  Bray,  56  Wis. 
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156 ;  or  is  brought  to  recover  for  services  rendered  by  her :  Fowle 
V.  Tidd,  15  Gray  (Mass.)  94. 

The  wife  is  competent  for  her  husband  (defendant  in  execution) 
on  a  trial  of  the  right  of  property :  Hemphill  v.  Town%end^  7  Ala. 
853;  or,  generally,  under  the  Connecticut  statute:  Merriam  v. 
Hartford^  fc.^  Md.,  20  Conn.  354 ;  (contra,  in  North  Carolina : 
Bice  V.  Keithy  63  N.  C.  319) ;  e.  g»,to  corroborate  her  husband  : 
Lincoln  Aventie^  ^c,  Road  Co.  v.  MadanSy  102  111.  417  ;  the  jury 
to  give  her  testimony  ''such  credit  as  under  the  circumstances  they 
think  it  entitled  to  :"  State  v.  Nashj  10  Iowa  81.  She  may  testify 
for  him  when  sued  by  an  administrator,  she  not  being  a  party  to 
the  record  :  Thompson  v.  Wadleigh,  48  Me.  66 ;  or  when  sued  in 
trespass,  for  breaking  and  entering  and  setting  fire  to  plaintiffs 
bam :  Bucknam  v.  Perkins^  55  Me.  490.  She  may  aid  him  in 
establishing  a  claim  against  the  estate  of  a  deceased  person  :  Barry 
V.  Sturdivant,  53  Miss.  490 ;  or  testify  in  favor  of  his  assignee  : 
Prince  v.  Down^  2  E.  D.  Smith  (N.  Y.)  525 :  Farley  v.  Flanagan^ 
]  Id.  313.  In  Pennsylvania,  she  may  testify  for,  but  not  against 
him :  Yeager  v.  Weaver^  64  Penn.  St.  425.  Compare  Bellinger's 
Appeal^  71  Id.  425.  In  Wisconsin  the  rule  is  that  where  two  or 
more  defendants  must  rely  upon  the  same  defence,  so  that  proof  of 
a  good  defence  as  to  one  establishes  a  defence  as  to  the  other,  the 
wife  of  one  cannot  be  a  witness  in  behalf  of  the  other,  unless  the 
circumstances  are  such  as  will  permit  her  to  testify  directly  for  her 
husband.  Accordingly,  where  the  issue  was  whether  a  conveyance, 
under  which  both  defendants  claimed  as  grantees,  was  ever  delivered 
to  them  by  the  grantor,  it  was  held  that  the  wife  of  one  defendant 
(not  being  herself  a  party)  could  not  testify  for  the  other :  Stewart 
T.  Stewart,  41  Wis.  624.  In  an  early  Massachusetts  case,  on  a 
note  given  to  the  wife  before  marriage,  and  endorsed  subsequently 
by  her  husband,  the  wife  was  permitted  to  testify  that  the  note  was 
paid  before  the  endorsement:  Fitch  v.  Hill,  11  Mass.  286. 

V.  Or  to  prove  non-access. — The  common-law  rule,  founded 
on  decency,  morality  and  public  policy,  provides  that  neither  the 
husband  nor  the  wife,  at  any  time  during  the  continuance  of  the 
marriage,  or  after  its  determination  by  death  or  divorce,  shall  be 
allowed  to  prove  non-access  during  wedlock,  t.  e.,  the  absence  of  the 
fact  of  sexual  intercourse,  or  of  the  opportunity  of  sexual  inter- 
course, whatever  may  be  the  form  of  the  legal  proceeding  in  which 
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such  testimony  is  offered,  or  whoever  may  be  the  parties  to  it:  R, 
V.  Book,  1  Wils.  840 ;  B.  v.  Luffe,  8  East  198,  208 ;  B.  v.  Kea, 
11  Id.  182;  Goodriffht  v.  Moss^  Cowp.  494;  Cope  v.  Cope,  1  M. 
k  Rob.  269,  274.    And  the  '*  enabling  acts"  do  not  seem  to  have 
changed  the  rule:  Chamberlain  v.  People,  28  N.  T.  85;  Boykin 
v.  Boykin,  70  N.  G.  262.     Under  it  collateral  facts  coald  not  be 
shown  for  the  purpose  of  proving  non-access :  thus,  the  husband 
could  not  be  asked  whether,  at  a  particular  time,  he  did  not  live  at 
a  distance  from  his  wife  and  cohabit  with  another  woman :  R.  v. 
Stourton,  5  Ad.  &  E.  170.     Neither  party  to  the  marriage  coald 
prove,  directly,  the  illegitimacy  of  a  child  bom  during  wedlock :  R* 
V.  Mansfield,  1  Q.  B.  444.     But  in  B>  v.  Stourtan,  supra,  Pat- 
TESON,  J.,  said  that  the  parents  could  bastardize  their  issue  by  any 
evidence  except  that  of  non-access.     So,  also,  it  is  held  that  the 
wife  may  testify  to  her  own  adultery,  and  name  her  paramour. 
While  she  is  not  permitted  to  bastardize  her  own  offspring,  still  the 
child's  illegitimacy  having  been  shown  by  proper  evidence,  she  is 
sometimes,  from  necessity,  permitted  to  testify  as  to  who  is  the  father 
of  the  child :  RatcUffe  v.  Wales,  1  Hill  (N.  Y.)  68,  65 ;  People  v. 
Overseers  of  Ontario,  15  Barb.  (N.  Y.)  286 ;  Parker  v.  Watf,  15 
N.  H.  45 ;  Commonwealth  v.  Shepherd,  6  Binn.  (Pa.)  288 ;  State 
V.  Pettaway,  8  Hawks  (N.  C.)  628 ;  B.  v.  Reading,  Cas.  t.  Hardw. 
79,  82 ;  B.  v.  Luffe,  8  East  198.     But  the  mother  of  a  child 
begotten  before,  but  born  after  marriage,  could  not  testify  that  her 
husband  was  not  its  father :  Bennison  v.  Page,  29  Penn.  St.  420 ; 
B,  V.  Mansfield,  1  Q.  B.  444.     That  she  can  testify  in  favor  of 
legitimacy,  see  Mosely  v.  Eakin^  15  Rich.  (S.  G.)  824.     See,  also, 
Cooke  V.  Lloyd,  Peake  Ev.  App.  xzviii. 

When  the  controversy  is  between  third  persons,  there  are  cases 
which  hold  the  husband  and  wife  competent  to  testify  as  to  the  time 
of  their  marriage,  the  fact  of  access,  the  date  of  the  birth  of  a  child, 
and  any  other  independent  facts  affecting  the  question  of  legitimacy: 
Standen  v.  Standen,  Peake's  Cas.  82 ;  B,  v.  Bramley,  6  T.  R. 
330 ;  Parker  v.  Way,  15  N.  H.  45 ;  Corson  v.  Corson,  44  Id.  587; 
Page  v.  Bennison,  1  Grant  Cas.  (Pa.)  877 ;  Leaphart  v.  Leaphart, 
1  S.  C.  199 ;  but  in  these  cases,  for  the  most  part,  the  evidence  was 
admitted  ex  necessitate.  See,  also,  Raynham  v.  Canton,  3  Pick. 
(Mass.)  293  ;  Shaak's  Estate,  4  Brewst.  (Pa.)  805. 

VI.  Proving  the  marriage — its  duration  immaterial. 
(1.)  Proving  the  marriage. — Sometimes,  where  the  competency 
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of  a  witness  is  questioned  on  the  ground  of  marriage  to  a  party  or 
person  interested,  t\ie  factum  of  the  marriage  is  disputed,  and  such 
marriage  must  be  proved,  to  exclude  the  witness,  or  disproved,  to 
admit  him.  The  presumption  arising  from  cohabitation  is  not 
enough  to  exclude  the  witness :  Hill  v.  State^  41  Ga.  484 ;  although 
presumptive  proof  of  the  marriage  has  been  considered  sufficient  to 
render  the  wife  an  incompetent  witness  against  the  husband  to  dis- 
prove the  naarriage :  Seherpfy.  Szadeczky^  4  E.  D.  Smith  (N.  Y.) 
110 ;  Ro%e  v.  NiUb,  1  Abb.  Adm.  411. 

Generally,  the  husband  or  wife  is  competent  to  prove  the  mar- 
riage, 80  as  to  render  the  other  an  incompetent  witness :  Dixon  v. 
People^  18  Mich.  84 ;  or  to  sustain  the  objection  that  the  plaintiff 
was  a  married  woman  suing  without  her  husband  or  any  next  friend : 
WillU  V.  Underhill,  6  How.  Pr.  (N.  Y.)  396 ;  contra,  Bentley  v. 
Cooky  3  Doug.  442.  So,  also,  the  wife  is  a  competent  witness,  in 
behalf  of  her  children,  to  prove  the  marriage  between  herself  and 
her  husband :  Christy  v.  Clarke,  45  Barb.  (N.  Y.)  529.  But  a 
woman  who  claimed  to  be  the  widow  of  an  intestate,  and  as  such 
entitled  to  letters  on  his  estate,  was  held  incompetent  to  establish 
the  factum  of  her  marriage  with  the  deceased :  Redgrave  v.  Red- 
grave, 38  Md.  93 ;  compare  Fitzsimmona  v.  Southtvick,  38  Vt.  509. 
Otherwise  held,  where  the  legality  of  her  marriage  with  the  deceased 
was  the  only  question  in  issue :  Greenawalt  v.  McEnelley,  85  Fenn. 
St.  352. 

The  marriage  must  be  a  lawful  one  to  exclude  the  parties  to  it. 
Lover  and  mistress  are  not  incompetent  witnesses  by  reason  of  the 
fact  of  their  immoral  cohabitation  :  Bathews  v.  Galindo,  4  Bing. 
610;  Flanagin  v.  State,  25  Ark.  92;  Dennis  v.  Crittenden,  42 
N.  Y.  542.  Where  the  validity  of  the  marriage  is  in  doubt  the 
witness  is  generally  rejected :  Peats  s  Case,  2  Lew.  C.  C.  288 ; 
Wakefield s  Case,  Id.  279 ;  Campbell  v.  Tremlaw,  1  Price  81,  88, 
90,  91.  See,  also,  Divoll  v.  Leadbetter,  4  Pick.  (Mass.)  220.  The 
fact  that  the  parties,  in  good  faith,  believe  their  marriage  to  be 
valid,  does  not  make  it  so ;  and,  its  invalidity  being  shown,  each 
becomes  a  competent  witness  for  all  purposes,  even  the  disclosure 
of  facts  communicated  by  one  to  the  other  during  the  period  they 
lived  together,  honestly  supposing  their  relation  to  be  that  of  hus- 
band and  wife :  Wells  v.  Fletcher,  2  Car.  &  P.  12 ;  Wells  v.  Fishery 
1  M.  &  Rob.  99,  and  note.  In  Utah  the  statute  excludes  the  wife, 
except  where  the  action  is  between  herself  and  her  husband.     A 
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witness  was  offered  by  a  party  to  the  suit  on  trial,  with  the  state- 
ment that  ^'she  is  his  plaral  or  second  wife."  It  was  held  that 
such  witness  shoald  be  excluded,  and  the  court  would  not  try  the 
question  of  the  validity  of  the  marriage,  or  the  relations  of  the  par- 
ties :  Friel  v.  Wood^  1  Utah  T.  160 ;  but  compare  Milez  v.  UniUd 
States,  103  U.  S.  304;  s.  o.  2  Grim.  L.  Mag.  489,  reversing  2 
Utah  T.  19. 

(2.)  Its  duration  immaterial, — At  what  period  the  marital 
relation  had  its  inception  is  of  no  importance  on  the  question  of  the 
competency  of  either  party  to  that  relation  as  a  witness  for  or 
against  the  other.  Where  one  party  married  a  witness  already 
subpoenaed  by  his  opponent  to  testify  on  the  approaching  trial,  she 
was  excluded :  Pedley  v.  WeUesley,  3  Car.  k  P.  558.  Nor  does  it 
matter  that  the  relation  has  been  ended  by  death  or  judicial  decree. 
See  infra,  XI.,  XII.,  XIII.  In  such  an  event,  the  Supreme  Court 
of  the  United  States  has  said :  ^^  It  is  true  the  husband  was  dead, 
but  this  does  not  weaken  the  principle.  Indeed,  it  would  seem 
rather  to  increase  than  lessen  the  force  of  the  rule :"  McLean,  J., 
in  Stein  v.  Bowman,  18  Pet.  (U.  S.)  209.  See,  also.  Fatten  v. 
Wilson,  2  Lea  (Tenn.)  101.  Even  where  the  cause  of  action 
accrued  to  the  wife  before  marriage,  the  husband  was  rejected  as  a 
witness  :  Collins  v.  Mack,  31  Ark.  684 ;  contra.  Perry  v,  Whitney, 
80  Yt.  390.  Nor  could  the  wife  testify  in  such  cases,  the  husband 
being  a  party :  Smith  v.  Boston^  ^c,  Rd,,  44  N.  H.  334 ;  Don- 
nelly  v.  Smith,  7  R.  I.  12. 

VII.  Limits  and  exceptions  to  the  rule. — The  rule  we  are 
examining,  like  all  other  general  regulations  of  the  common  law,  is 
subject  to  numerous  exceptions,  so  called,  most  of  them,  however, 
being  more  seeming  than  real.  Bearing  in  mind  the  object  of  the 
rale — to  secure  the  confidence  of  private  life  and  prevent  discord 
in  families — and  that  it  only  forbade  the  parties  to  the  marriage  to 
enter  the  witness-box  for  the  purpose  of  testifying  for  or  against 
one  another,  we  readily  see  that  in  cases  where  one  of  the  parties 
to  the  marriage  was  a  competent  witness  at  common  law,  the  other 
was  also  competent ;  and  so  it  was  held:  Wilson  v.  People,  5  Park. 
(N.  Y.)  119;  Seigling  v.  Main,  1  McMull.  (S.  C.)  252;  AbboU 
V.  Clark,  19  Vt.  444.  But  the  wife  may  be  competent  where  the 
husband  is  not,  e.  ^.,  where  he  has  been  convicted  of  felony  or  per- 
jury ;  StaU  V.  Anthonyy  1  McCord  (S.  C.)  286. 
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Again,  where  the  wife  had  no  interest  in  the  suit,  the  husband 
was  admitted  as  a  witness,  and  vice  versa :    Meni  y.  Rathbone,  21 
led.  454  ;  Howell  v.  Zerhee^  26  Id.  214 ;    Mitchell  v.   Clagett,  9 
Md.  42 ;  Hall  v.  Murphy^  14  Tex.  637 ;  Robinson  v.  HtUchinaony 
31  Yt.  443.     Thus,  where  a  complaint  shows  the  cause  of  action 
to  be  wholly  in  the  husband,  he  is  a  competent  witness  in  his  own 
behalf,  although  the  wife  may  be  joined  as  a  plaintiff :    Lockwood 
V.  Joaby  27  Ind.  423.     And  in  some  cases  one  spouse  was  deemed 
competent  where  the  other  was  not  made  a  party,  and  for  that  rea- 
son :  Beck  v.  Johnson^  30  Barb.  (N.  Y.)  283 ;  Leavitt  v.  Bangor^ 
41  Me.  453  ;  Bonett  v.  Stowell^  37  Vt.  258.     In  one  case  found, 
the  admission  of  the  husband's  testimony,  against  the  objection  of 
the  wife,  was  held  not  to  be  error,  because  ^^  he  testified  to  nothing 
untrue  or  prejudicial  to  her  interest  :*'    Wade  v.  Powell^  31  Ga.  1 ; 
see,  also,  R,  ^  B.  Rd.  Co.  v.  Lincoln,  29  Vt.  206.     The  fact  that 
his  testimony  tends  to  increase  a  fund  held  in  trust  for  his  wife, 
will  not  exclude  him,  his  interest  being  contingent :  Dyer  v.  Horner^ 
22  Pick.  (Mass.)  253 ;  see,  also,  Sneckner  v.  Taylor,  1  Redf.  (N. 
Y.)  427 ;   Peiffer  v.  Lytle,  58  Penn.  St.  386 ;    Roue  v.  Blair,  1 
Meigs  (Tenn.)  525. 

Again,  the  wife  can  be  a  witness  to  testify  as  to  the  contents  of 
a  lost  trunk,  the  property  of  her  husband :  Illinois,  ^c,  Rd.  Co.  v. 
Taylor,  24  111.  323 ;  Same  v.  Copeland,  Id.  332 ;  Sassen  v.  Clark, 
37  Gra.  242  ;  McQill  v.  Rowand,  3  Penn.  St.  451.  And  so  may 
she  in  a  joint  suit  to  recover  her  separate  property :  Gee  y.  Lewis, 
20  Ind.  149.  Some  cases  admit  the  witness,  because  it  appears 
that  he  or  she,  as  the  case  may  be,  has  no  interest  in  the  events 
thus  putting  as  the  ground  of  incompetency  interest  only  :  Jackson 
V.  Baird,  4  Johns.  (N.  Y.)  230  ;  Town  v.  Needham,  3  Paige  (N.  Y.) 
546.  Where  the  testimony  related  solely  to  a  defence  peculiar  to 
the  witness,  it  was  admitted,  and  the  witness  allowed  to  testify  in 
his  or  her  own  behalf  only,  and  not  in  behalf  of  the  other  spouse : 
Klenk  v.  Kfioble,  37  Ark.  298  ;  Call  v.  Byram,  37  Ind.  499. 

VIII.  Collateral  proceedings. — While  it  was  an  inflexible 
mle  that  neither  husband  nor  wife  should  be  permitted  to  testify 
against  the  other,  where  either  was  directly  and  immediately 
interested  in  the  event  of  the  action  or  proceeding,  whether  civil 
or  criminal,  yet,  in  collateral  proceedings  not  immediately  affecting 
their  mutual  interest,  their  testimony  was  receivable,  even  though 
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the  testimony  of  one  tended  to  contradict  that  of  the  other,  or 
might  subject  the  other  to  a  legal  demand,  or  even  to  a  crimiDal 
prosecution :  Commonwealth  v.  Reidy  8  Phila.  (Pa.)  385 ;  s.  c,  1 
Pa.  Leg.  Gaz.  Rep.  182,  where  the  cases  are  fully  discussed.  But 
it  is  the  privilege  of  the  witness  to  decline  to  testify  to  such  mat- 
ters  as  will  criminate  the  other  party  to  the  marriage. 

In  a  comparatively  early  English  case  the  rule  was  laid  down 
that  a  husband  or  wife  ought  not  to  be  permitted  to  give  any  evi- 
dence that  may  even  tend  to  criminate  the  other :  King  v.  Inhah  of 
Cliviger^  2  T.  R.  263.     This  rule  was  much  discussed  in  two  sub- 
sequent cases  in  the  Court  of  King's  Bench  {Kmg  v.  Jnhab.  of 
All  Saints,  6  Mau.  &  Sel.  194,  and  King  v.  Inhah,  of  Bathmck, 
2  Barn.  &  Ad.  639,  647),  the  court,  after  much  argument,  deciding 
that  the  rule  must  be  restricted.  Lord  Ellenborouoh  remarked  that 
the  rule  was  laid  down  "  somewhat  too  largely."     In  King  v.  Bath- 
wick,  where,  the  question  being  a  female  pauper's  settlement,  a 
man  had  been  called  to  prove  his  marriage  to  her,  another  woman 
was  held  a  competent  witness  to  prove  her  own  previous  marriage 
with  the  same  man ;   for  although,  if  the  testimony  of  both  wit- 
nesses were  true,  the  husband  had  been  guilty  of  bigamy,  yet 
neither  the  testimony  given,  nor  ^iny  decision  of  the  trial  conrt 
founded  on  that  testimony,  could  thereafter  be  received  in  evidence 
to  support  an  indictment  against  him  for  that  crime;  it  being  alto- 
gether res  inter  alios  acta,  and  neither  the  husband    nor  the  wife 
having  any  interest  in  the  decision  of  the  question.     In  the  opinion, 
the  court  said  that  the  rule  laid  down  in  King  v.  Cligiver  "  is  un- 
doubtedly true  in  the  case  of  a   direct   charge  and   proceeding 
against   him  for  any  offence,"  but  denied   its  correctness  when 
applied  to  collateral  matters.      See,  also.  Fitch  v.  Hill,  11  Mass. 
287 ;  Baring  v.  Reeder,  1  Hen.  k  M.  (Va.)  164,  which  decisions 
are  commented  on  by  Chief  Justice  Parker,  of  Massachusetts,  as 
follows  :    "  They  establish  this  principle,  that  the  wife  may  be  a 
witness  to  excuse  a  party  sued  for  a  supposed  liability,  although 
the  effect  of  her  testimony  is  to  charge  her  husband  upon  the  same 
debt,  in  an  action  afterwards  to  be  brought  against  him.    And  the 
reason  is,  that  the  verdict  in  the  action  in  which  she  testifies,  can- 
not be  used  in  the  action  against  her  husband ;    so  that,  although 
her  testimony  goes  to  show  that  he  ia  chargeable,  yet  he  cannot  be 
prejudiced  by  it.      And  it  may  be  observed,  that,  in  these  very 
cases,  the  husband  himself  would  be  a  competent  witness,  if  he 
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were  willing  to  testify,  for  his  evidence  would  be  a  confession  against 

himself:  **    Oriffin  v.  Brown,  2  Pick.  (Mass.)  308.      See,  also, 

Vawks  V.  Young,  13  Ves.  144 ;    Williarm  v.  Johnson,  1  Str.  504, 

and  Henman  y.  Dickinsony  5  Bing.  183,  where,  the  suit  being  by 

indorsee  against  acceptor,    and  the  defence  fraudulent  alteration 

by  drawer  after  acceptance,  the  wife  of  the  drawer  was  allowed  to 

prove  such  alteration. 

Stewart  Repalje. 

(To  be  continued,) 


THE  EFFECT  OF  A  RECENT  DECISION  ON  THE  LAW 

OF  MARINE  INSURANCE.^ 

In  The  Phcenix  Insurance  Co,  v.  The  Erie  and  Western  Trans- 
portation Oo,y  117  U.  S.  213,  it  was  held  (Bradlet,  J.,  dissenting,) 
that  (1)  a  carrier  can  lawfully  contract  with  the  shipper  by  his 
bill  of  lading  ''  in  case  of  liability  to  have  the  full  benefit  of  any 
insurance  that  may  have  been  efi'ected  upon  or  on  account  of  said 
goods."  (2)  The  insurer  paying  the  loss  is  deprived  of  the  right 
to  sue  the  carrier  by  whose  negligence  the  cargo  was  lost. 

The  result  in  this  case  of  the  decision  by  a  court  of  such  im- 
portance as  the  Supreme  Court  of  the  United  States  on  the  right 
of  a  shipper  to  agree  with  his  carrier  to  give  the  latter  the  benefit 
of  the  separate  contract  of  the  former  with  a  third  party  (the 
insurer)  would  excite  surprise  if  it  was  not  also  the  conclusion  of 
other  respectable  courts  on  the  same  subject. 

It  points  out  very  clearly  that  a  different  train  of  thought  is 
excited  in  the  minds  of  underwriters  and  their  adjusters  from  that 
of  the  judiciary  by  the  presentation  of  the  same  facts ;  which  is 
right  and  which  is  wrong  is  immaterial,  for  the  law  is  on  the  side 
of  the  courts,  even  if  the  weight  of  reason  is  the  other  way.  The 
minds  of  lawyers  are  submissive  to  authority  and  not  critical.  It 
will  not,  however,  be  thought  captious  to  point  out  what  other  con- 
clusions must  follow  from  this  ruling. 


'  This  article  was  rcceired  too  late  to  append  it  as  a  note  to  the  case  to  which  it 
relates,  which  is  reported  in  the  May  number  (ante,  p.  330) « and  which  will  also  appear 
in  117  U.  S.  Rei>ort8  213.  The  article  contains  the  dissenting  opinion  of  Mr.  Jus- 
tice Bkadlbt,  hitherto  unpublished. 
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While  underwriters  believed  that  they  only  agreed  to  indemnify 
those  they  agreed  to  insure  and  who  paid  the  price  for  the  risk 
assumed,  the  law  is  otherwise,  in  spite  of  the  strong  dissent  of  Mr. 
Justice  Bradley,  hereafter  reported,  and  the  insurers  of  shippers 
under  these  bills  of  lading,  not  only  agree  to  indemnify  their  assured 
from  loss,  but  also  any  carrier  with  whom  the  insured  had  no 
transactions,  from  the  liability  he  may  incur  by  negligently  destroy- 
ing the  property  intrusted  to  his  care ;  so  that  a  carrier  who,  in 
the  course  of  his  employment,  destroys  the  cargo  he  became  pos- 
sessed of  for  the  lawful  purpose  of  carrying,  becomes  ipso  facto 
by  the  terms  of  the  modern  bill  of  lading  indemnified  ab  initic 
for  his  future  wrong,  in  the  same  manner,  as  the  six  carpenters 
who  entered  lawfully  on  the  premises  of  another  on  a  breach  of 
duty  or  behavior,  became  trespassers  ab  initio. 

Nor  does  the  opinion  of  the  dissenting  judge  stand  alone. 
The  claim  of  the  carriers  to  be  indemnified  by  insurers  of  the  shippers 
from  their  relation  to  the  cargo,  has  been  presented  before  and  has 
been  denied  by  Chief  Justice  Tindal,  in  Yates  v.  Whyte,  4  Bing, 
N.  G.  272,  who  said  it  would  be  to  hold  that  the  wrongdoer 
should  be  permitted  to  take  all  the  benefit  of  the  policy  withont 
having  paid  the  premium,  and  by  Mr.  Justice  Gribr,  in  The 
Monticello,  17  How.  153,  who  pointed  out  with  some  warmth,  when 
this  proposition  came  before  him,  that  the  insurer  was  not  a  joint 
trespasser  with  the  carrier,  so  that  payment  by  one  is  a  release  of 
the  other  :  (at  p.  155.)* 

This  view  of  the  relation  of  the  insurer  to  his  insured  has  been 
obliterated  by  the  decisions  which  culminated  in  the  above  decision 
at  Washington. 

'  It  was  prohablj  in  conseqnence  of  these  and  other  decisions  that  the  clause  in 
question  was  inserted  in  the  biU  of  lading  of  the  large  carrying  companies,  which 
have  increased  in  length  nntil  they  have  become  treatises  on  the  law  of  carriage  with 
many,  if  not  most,  of  the  decisions  of  the  courts  reversed  by  agreement  of  the  par- 
ties. This  remark  will  especially  apply  to  through  bills  of  lading,  which,  nnder 
their  many  exceptions  of  liability  agreed  upon,  or  rather  insisted  upon  by  the  ctr- 
rier,  are  substantially  agreements  to  deliver  the  goods  at  destination,  if  it  should 
happen  that  they  arrive  there  in  safety.  The  carriers  of  a  more  humble  class  still  con- 
fine their  exceptions  of  liability  to  that  of  fire,  which  is  now  excepted  by  law  as  to 
ship-owners,  and  the  old-fashioned  limitations  of  the  act  of  God  and  public  enemies. 
The  clause  now  sustained  will  probably  be  universally  adopted,  and  be  met  by  an 
agreement  of  insurers  to  increase  the  premiums  where  the  carrier's  liabilitv  is 
limited,  and  to  avoid  the  policy  if  the  shipper  destroys  his  insurer's  right  of  redaoui- 
tion  against  the  carrier. 
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A  short  sketch  of  these  decisions  may  not  be  uninteresting,  and 
will  be  of  value  to  such  lawyers  as  are  interested  in  the  very  im- 
portant and  by  no  means  artificial  subject  of  the  law  of  insurance. 

In  1859  the  Court  of  Appeals  of  New  York,  in  Mercantile  Ins. 
Co.  V.  Caleb,  20  N.  Y.  R.  173,  suggested,  although  it  did  not 
80  decide,  that  a  carrier  could  obtain  by  agreement  the  bene- 
fit of  his  shipper's  insurance  without  the  consent  of  the  insurer, 
although  the  courts  of  the  same  state  had  in  effect  decided  the  very 
reverse  when  they  held  that  if  the  shipper  surrendered  to  the  car- 
rier any  right  of  reclamation,  which  his  insurer  paying  the  loss 
would  become  entitled  to  by  subrogation,  he  pro  tanto  discharged 
the  insurer  whose  rights  were  involved :  Atlantic  Ins,  Co,  v.  Stor- 
row,  5  Paige  285.  Chief  Justice  Gibson  decided  similarly  as  to 
insurances  by  mortgagees,  in  Smith  v.  Columbia  Ins,  Co,,  17  Penn. 
St.  253. 

The  same  must  be  said  of  the  English  decision  {Tate  v.  Bys- 
lop,  L.  R.,  15  Q.  B.  Div.  375,)  in  which  Brett,  the  Master  of  the 
Rolls,  is  in  the  Supreme  Court  decision  correctly  stated  as 
saying  in  effect  ^^  the  omission  of  the  assured  to  disclose  their  agree- 
ment with  the  lighterman  could  only  have  affected  the  amount  of 
salvage,  which  the  underwriters  might  have  had,  and  would  have 
been  immaterial  to  the  risk,  and  consequently  to  the  insurance;" 
but  as  he,  as  well  as  all  the  other  judges  who  united  in  the  opinion 
decided  the  reverse,  viz.,  that  where  the  insured  failed  to  notify  his 
insurer  that  he  had  relieved  his  carriers  by  contract,  from  full 
hability  at  law,  he  thereby  failed  to  communicate  a  fact  material 
to  the  risk,  and  the  insurer  was  discharged.  The  two  rates  of  pre- 
mium adopted  by  the  insurer  showed  that  it  was  material  to  the 
risk. 

This  case,  although  cited  as  an  authority  in  the  decision  of  the 
Supreme  Court,  cannot  be  so  considered;  the  sentence  quoted  is: 
the  decision  is  otherwise, 
llie  other  decisions  may  be  briefly  summarized  as  follows  : 
In  the  case  now  under  discussion,  which  was  heard  on  appeal  from 
the  Circuit  Court  of  Wisconsin  (reported  in  Lawson  on  Carriers 
382 ;  also  10  Bissell  18-38),  the  carrier  had  inserted  in  his  bill  of 
lading  the  clause  whose  validity  is  now  finally  sustained.  ''The 
carrier  so  liable  shall  have  the  full  benefit  of  any  insurance  that 
may  have  been  effected  upon  or  on  account  of  said  goods ;''  it 
was  held  by   the  District  Court  of   Wisconsin  and  by  the  Cir- 
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cuit  Court  on  appeal,  that  as  the  carrier  could  insure  his  liability 
arising  from  the  negligence  of  the  servants,  he  could  stipulate  that 
his  shipper  should  give  him  the  benefit  of  his  insurances,  and  thus 
destroy  the  right  of  the  insurance  company  to  sue  for  the  Ices  sos. 
tained  by  the  default  of  the  carrier  on  payment  to  their  insured. 

The  Circuit  Court  for  the  Southern  District  of  New  York,  in  Rm- 
toul  V.  Railroad,  17  Fed.  Rep.  903  (also  21  Blatch.  430,  and  28 
Am.  Law  Reg.  (N.  S. )  294),  followed,  for  the  same  reasons. 

This  is  certainly,  however,  not  a  self-evident  proposition.  Keither 
court  adverted  to  the  enormous  difference  which  exists  between  the 
rights  of  a  shipper  who  paid  the  premium  and  the  carrier  who  did 
not.  Nor  did  either  court  advert  to  the  fact  that  it  was  a  bargain 
in  which  the  insurer,  who  is  a  surety  only,  had  a  right  to  be  con- 
sulted. But  they  at  once  judicially  transformed  the  right  of  subro- 
gation by  this  one-sided  contract,  converting  the  subrogation  of  a 
surety  for  the  injury  done  to  his  principal,  into  that  of  a  trespasser 
against  the  surety  of  the  party  whom  he  had  wronged  by  his  neglect. 

A  strong  sense  of  humor  might  have  prevented  these  conclusioDB, 
which  seem  a  paradox  on  the  beneficent  law  of  subrogation. 

Judge  Wallace,  in  The  Hadjiy  22  Blatch.  235,  decided  that  a 
stipulation  ^^  that  no  damage  that  can  be  insured  will  be  paid  for,'* 
was  invalid,  '^'because  it  would  compel  the  owners  of  the  goods  to 
insure  against  the  negligence  of  the  carrier."  Although  this 
ruling  is  distinguished  from  the  case  of  a  claim  to  have  the  benefit 
of  any  insurances  effected  upon  the  goods,  it  is  safe  to  say  that  in 
the  case  of  ocean  transportation,  where  all  cargoes  are  insured,  the 
two  stipulations  mean,  and  are  in  effect  the  same  thing,  as  with  the 
limited  liability  of  owners  and  the  excepted  risks  of  the  perils  of 
the  seas — prudence  requires  all  cargoes  to  be  insured.  The  amount 
of  marine  risks  taken  proves  this.  If  marine  insurance  was  an 
exceptional  incident  of  ocean  transportation,  the  distinction  might 
be  a  substantial  one,  as  it  is  it  is  only  verbal.  This  is  what  the  late 
Mr.  Justice  Grier  termed  law  for  professors  as  distinguished 
from  the  law  for  business. 

Next  came  Car  stair  b  v.  Insurance  Co.,  13  Fed.  Rep.  823, 
followed  in  18  Id.  473,  in  which  the  Circuit  Court  of  Maryland, 
not  feeling  itself  bound  to  disagree  with  the  conclusions  of  the  other 
Circuit  Courts  that  a  public  carrier  could  exact  such  a  stipulation 
from  his  employer,  followed  these  decisions  to  the  necessary  con- 
clusion, that  the  shipper  by  destroying  his  insurer's  right  of  reclamar 
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tion  against  those  who  injured  the  insured  goods  necessarily  avoided 
the  policy.  Of  the  correctness  of  this  conclusion  there  can  be  no 
fair  doubt ;  it  is  self-evident  as  soon  as  it  is  admitted,  as  was  decided 
in  Hall  v.  Railroad  Co,^  13  Wall.  367,  that  the  contract  of 
insurance  was  one  of  indemnity  only. 

This  last  case  in  the  U.  S.  Circuit  Court  for  Maryland  attracted 
much  attention  ;  it  was  thought  by  some  that  this  decision  had  put 
an  end  to  the  distressing  questions  which  sprang  up  in  the  settlement 
of  carriers'  losses.  Large  fires  at  railroad  terminal  shipping  points, 
had  given  rise  to  lawsuits  to  adjust  the  losses  between  the  two  sets 
of  insurers  of  the  shipper  and  the  railroad  ;  for  it  might  well  be 
asked,  how  can  the  courts  by  any  process  of  reasoning  give  the 
carriers  the  benefit  of  the  insurances,  which  by  the  terms  of  their 
own  bills  of  lading,  they  had  made  void  and  of  no  effect. 

But  the  Supreme  Court  of  Massachusetts  relieved  the  courts  of 
this  difficulty,  in  Jackson  v.  Boylston  Insurance  Co,,  13U  Mass. 
508,  by  deciding  that  the  rule  in  Carstairs  v.  Insurance  Com- 
pany^ only  applied  where  the  insured  agreed  by  the  policy  to  give 
the  insurer  subrogation  to  his  claim  against  the  carrier,  not  ad- 
verting to  the  fact  that  the  right  was  given  by  law  the  moment  the 
insurance  was  made,  and  without  such  agreement  being  entered. 
(See  all  the  cases  from  Mason  v.  Sainsbury,  3  Dougl.  61,  decided  in 
1782,  to  MoUle  v.  Jurey,  in  111  U.  S.  584,  decided  in  1884.) 
It  can  hardly  be  that  such  an  agreement  could  have  any  greater 
effect  than  a  notice  to  the  assured  of  the  rights  of  tho  insurer. 

It  is  proper,  however,  to  advert  to  one  reason  given  by  ihe  Su- 
preme Court  of  Massachusetts,  which  is  more  specious  than  real ; 
that  is,  that  the  acceptance  of  a  bill  of  lading  with  the  usual 
exception  of  liability  for  loss  by  fire,  would,  if  the  rule  in 
Carsiairs  v.  Ins.  Co.  was  insisted  on,  also  vitiate  the  policy. 
This,  however,  is  subject  to  the  consideration,  that  the  fire  ex- 
ception is  universal  in  all  bills  of  lading,  is  so  well  known,  and  for 
80  long  a  time,  that  every  insurer  who  takes  a  risk  on  goods  in 
carriage,  knows  that  the  shipper  has  agreed  to  that  exception  in  his 
contract  of  carriage ;  and  therefore  knows  that  he  insures  goods 
with  this  limitation  of  the  carrier's  liability.  The  insurers  accept 
such  risks  with  notice  derived  from  the  universal  custom,  and  this 
is  consistent  with  the  view  of  the  King's  Bench  Division  in  the  case 
cited  in  the  Supreme  Court. 

There  are  other  decisions  somewhat  similar,  but  they  need  not  be 
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adverted  to,  one  of  which,  in  the  Circuit  Court  of  South  Carolina 
(not  reported),  held  that  the  shipper  could  not  recover  from  aca^ 
rier  unless  he  surrendered  his  policy,  is  notable. 

All  the  courts  seem  to  agree,  that  it  was  just  and  proper,  that 
the  carrier,  the  moment  he  became  in  default,  and  only  tben, 
should  be  indemnified  by  the  insurer  of  the  shipper,  who  had 
hitherto  looked  for  reclamation,  in  the  nature  of  salvage,  from  the 
party  who  injured  the  subject  insured,  and  who  by  this  bill  of 
lading  became  insured,  as  respects  the  insurer. 

The  Supreme  Court  of  Texas,  in  Insurance  Co.  v.  Rc^- 
roady  63  Texas  Rep.  471,  carried  the  conclusion  to  its  full  and 
necessary  result,  if  the  premises  are  granted,  by  holding  that  a  car- 
rier may  bring  a  suit  against  the  insurers  of  any  of  their  ship- 
pers, and  recover  the  loss  which  the  carrier  had  paid  the  shipper. 
As  these  views  are  sustained,  and  fully,  by  the  Supreme  Coart 
of  the  United  States,  it  is  well  to  call  attention  to  the  vigorous  dis- 
sent of  Mr.  Justice  Bradlet,  orally  delivered,  as  follows : 

^*  The  law  gives  to  the  insurance  company  paying  the  insurance 
a  right  to  be  subrogated  to  the  claim  which  the  owner  has  against 
those  who  caused  the  injury  which  the  insurer  is  called  upon  to 
repair.  The  thing  insured,  in  this  case,  was  cargo,  for  which  the 
owner  received  a  bill  of  lading :  this  bill  contained  an  agreement 
between  the  owner  of  the  cargo  and  the  carrier,  that  the  latter  should 
have  the  benefit  of  any  insurance  effected  on  the  cargo,  by  paying 
loss  if  liable.     Now  I  say : 

'^  1.  This  agreement  in  the  bill  of  lading  was  res  inter  alia  aetOj 
as  to  the  insurer,  and  he  was  not  bound  or  affected  by  it  He  had 
no  notice  of  it.  It  was  a  fraud  as  against  him.  The  owner  of  the 
cargo  did  not  give  up  his  right  to  sue  the  carrier  and  make  him 
pay  the  loss.  Had  he  done  that,  the  subrogation  of  the  insurer  in 
the  owner's  place  might  be  unavailing.  The  owner  did  not  give  up 
his  own  right  to  sue  the  carrier  :  he  simply  agreed  with  the  latter, 
that  the  insurer  should  not  have  his  legal  right  of  subrogation,  but 
should  be  answerable  over  to  the  carrier,  if  the  latter  paid  the  lo» 
This  conspiracy  against  the  insured  behind  his  back,  should  be 
frowned  upon  by  the  law. 

*^  2.  The  owner  of  the  goods  played  a  double  part — he  agreed 
with  the  insurer  (t.  e,  the  law  implied  an  agreement),  that  the  in* 
surer,  if  he  paid  the  loss,  should  be  subrogated  against  the  carrier, 
and  he  agreed  with  the  carrier  (privately),  that  if  he  paid  the  loss, 
he  should  be  subrogated  against  the  insurer. 
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"  Now  by  this  double  dealing  of  the  owner,  the  two  parties,  insurer 
and  carrier,  were  placed  in  this  relation  to  each  other,  namely : 
one  of  them  must  lose  something — who  ought  it  to  be  ?  The  inno- 
cent insurer,  whose  legal  rights  were  well  known  to  the  carrier ;  or 
the  carrier  by  whose  fault  the  loss  occurred,  and  whose  claim  as 
against  the  insurer  arose  by  a  secret  stipulation  with  the  owner  of 
the  goods  not  communicated  to  the  insurer  ?  Surely  the  latter 
should  bear  the  loss." 

It  is  proper,  therefore,  to  consider  what  will  be  the  effects  on 
adjustments  of  marine  losses,  by  this  bill  of  lading,  which  is  now 
very  generally  adopted,  and  we  may  fairly  believe  will  become  uni- 
versal.    The  case  as  presented,  sustains  the  decree  of  the  court 
below  in  favor  of  the  insurers  for  a  sum  adjusted  in  general  average. 
The  adjustment  is  not  set  out,  nor  what  was  included  in  it.    It  is  not 
adverted  to  in  the  decision,  because,  as  the  carrier  did  not  appeal  from 
the  decree  against  him,  it  could  not  be  reversed  :  ( The  Dove^  91  U.  S. 
381 ;  The  Stephen  Morgan^  94  Id.  549) ;  and  the  opinion  of  the 
Supreme  Court  does  not  touch  the  question.    If  the  insurers  were  lia- 
ble for  a  partial  loss,  they  were  equally  liable  for  a  total  loss,  and  there 
is  no  reason  why  they  should  recover  for  a  partial  loss  occasioned 
by  the  fault  of  the  carrier,  if  they  were  not  entitled  to  recover  for  a 
total  loss.    The  clause  in  bills  of  lading,  which  is  a  contract  between 
the  shipper  and  carrier,  and  .to  which  the  former's  insurer  is  not  a 
party,  gives  indemnity  to  the  carrier  only  in  case  he  is  negligent  or  in 
default,  so  that  in  a  case  of  fortuitous  loss  or  inevitable  accident,  it 
is  ineffective  to  create  any  right  to  the  shipowner  in  the  policy  of 
insurance  on  cargo.     It  is  only  when  he  or  his  servants  fail  in  duty 
to  their  employer,  that  the  [shipowner  becomes  entitled  to  indemnity 
from  an  underwriter  on  cargo  with  whom  he  has  no  transaction ; 
and  the  underwriters  on  the  vessel,  if  they  have  undertaken   to 
indemnify  him  from  the  consequences  of  his  servant's  neglect  to 
other  interests  as  well  as  his  own  (ns  in  the  case  of  insurances  with 
the  collision  clause)  become  absolved,  reversing  the  understood  rules 
of  adjustment  of  losses  between  two  classes  of  insurers. 

It  was  pointed  out  by  the  ablest  of  English  judges  (Jessel,  M.  R., 
in  L  R.,  5  Ch.  Div.  509),  that  in  such  adjustments  one  must  treat  the 
merchant  and  his  insurers  as  one  party,  and  the  ship  or  warehouse- 
man and  his  insurers  as  another  party,  and  adjust  the  indemnity  ac- 
cording as  liability  or  otherwise  is  incurred  by  the  insured  bailee  for 
the  loss.    Now  this  result  seems  necessarily  to  follow  in  the  law  of 


372  EFFECT  OF  A  RECENT  DECISION 

marine  insurance.     If  any  sacrifice  of  cargo  or  salvage  expenses  to 
cargo  are  incurred  arising  from  negligent  navigation,  such  sacrifice 
and  expenses  must,  under  the  terms  of  this  clause,  be  borne  by  the 
insurers  of  the  cargo  sacrificed,  because,  by  the  law  merchant,  all  ex- 
penses incurred  by  the  shipowner's  fault,  entail  full  liability  on  the 
shipowner,  and  are,  therefore,  excluded  from  general  average ;  so  that 
by  virtue  of  this  clause  in  the  bill  of  lading,  as  soon  as  the  liability  of 
a  shipowner  for  such  default  is  established,  it  is  to  be  borne  by  the 
insurers  on  cargo ;  such  expenses  when  excluded  from  general  aver- 
age,  will  be  thrown  on  the  insurers  of  the  cargo  and  the  insarers 
on  hull  escape  all  contribution  for  a  loss  which  otherwise  the  law, 
for  reasons  of  the  highest  policy,  throws  on  the  shipowner  alone; 
while  therefore  a  fortuitous  accident  gives  rise  to  a  general  average 
contribution,  negligent  navigation  throws  the  the  whole  loss  on 
the  insurers  on  cargo.     Is  not  this  a  premium  on  negligence? 

The  result  of  this  decision  must  give  rise  to  difficulties  in  applying 
the  law  of  damages  arising  from  collision,  which,  in  the  case  of 
cargoes,  are  generally  insurance  losses.  Steamships  also  now  gen- 
erally carry  policies  with  the  collision  clause  indemnifying  them 
from  the  consequences  to  their  cargoes,  and  also  to  other  vessels 
and  their  cargoes  when  the  vessel  is  in  fault. 

The  American  rule  differing  from  that  of  England,  is  that  in 
collision  the  cargo  does  not  share  in  the  fault  of  the  ship,  so  that 
although  the  ship  may  be  condemned  in  half  damages  the  cargo 
owner  recovers  in  full  the  loss,  being  apportioned  between  the  two 
vessels  :  The  Milan,  Lush.  R.  898  ;  The  Alabama  ^  Gamecock, 
92  U.  S.  195.  For  this  reason  the  cargo  is  called  '^  innocent,"  as  not 
sharing  in  the  fault  of  its  carrier  vessel.  The  effect  of  this  clause  in 
the  ship's  bill  of  lading  will  give  rise  to  curious  results.  In  case  the 
carrier  ship  is  condemned  in  half  damages  it  is  adjudged  to  pay  one- 
half  of  the  loss  of  its  cargo  in  contribution  with  the  other  ship ;  now 
as  its  own  liability  to  that  extent  is,  by  the  terms  of  this  bill  of  lading, 
indemnified  out  of  the  insurance  on  its  cargo,  the  insurer  on  the 
hull  of  the  vessel  escapes  the  payment  of  that  part  of  the  loss  he 
has  agreed  to  pay.  The  insurers  of  the  ^'  innocent  cargo  "  pay  the 
whole  loss,  and  the  *' guilty  **  vessel,  as  it  is  termed,  and  its  insurer 
against  collision  escape.  The  same  result  also  follows  if  the  car- 
rier vessel  is  wholly  in  fault.  The  terms  ^'  innocent "  and  "guilty  " 
are  singularly  out  of  place  in  describing  such  subjects  of  insurance, 
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and  should  be  eliminated.  Faalt  at  sea  will  produce  almost  abso- 
lately  different  consequences  from  those  on  the  land. 

This  may  appear  to  be  casuistry  ;  the  results  seem  so  violently 
wrong  that  these  conclusions  may  be  escaped  by  some  course  of 
ratiocination  which  is  not  apparent.  The  fallacy  is,  however,  in  the 
first  step  of  the  reasoning,  which,  by  giving  the  shipper  the  right  to 
destroy  the  insurer^s  right  of  subrogation  without  his  assent  or  know- 
ledge (a  right  given  by  law  to  every  surety  who  indemnifies  his 
principal),  has  not  seen  the  consequences  which  follow  in  a  com- 
mercial system  which  has  been  the  work  of  years. 

It  is  the  first  step  which  counts — the  rest  reasonably  follows  as 
soon  as  it  is  determined  that  an  insurance  of  goods  is  a  right  in  the 
resj  which  follows  the  goods  into  whosoever  hands  the  title  comes, 
whether  by  assignment  for  a  consideration  or  acquired  by  pay- 
ing for  a  wrongful  act  of  destruction.  This,  if  correct,  is  a  new 
view  of  the  contract.  Barratry  of  the  master  or  an  act  of  spoliation 
will  create  liability  on  the  part  of  the  shipowner,  and  must  there- 
fore be  paid  for  by  the  insurers  of  the  cargo ;  it  is  to  be  hoped  that 
liability  occasioned  by  unseaworthiness  will  not  also  be  visited  on 
the  insurers  of  cargo. 

The  judicial  mind  has,  with  one  exception,  in  this  long  contro- 
versy throughout  the  many  phases  it  has  assumed,  been  so  single- 
minded  as  to  the  effect  of  this  clause  in  the  shipper's  contract,  that 
there  may  be  a  vice  in  these  views  which  has  not  been  seen  by  the 
writer.  The  results  of  the  litigation  by  which  the  underwriter  has  been 
compelled  to  bear  losses  he  did  not  contract  to  pay,  in  the  struggle  by 
the  carriers  to  escape  payment  for  losses  for  which  they  are  liable, 
suggests  the  saying  in  regard  to  the  naval  action  of  Navarino,  that 
*'it  was  a  very  good  fight,  only  the  wrong  man  was  knocked  down." 

Morton  P.  Henry. 

Philadelphia. 


im 


REC  E  N  T    A  M  ERI  CA  N    DECISIONS. 

United  States  Circuit  Courts  Eastern  District  of  Wisconsin. 
CRANDAL  v.  accident  INS.  CO.  OF  NORTH  AMERICA. 

Where  one  whose  judgment  and  will  are  overthrown  by  insanity,  takes  his  own 
life  by  hanging  himself,  his  act  is  not  **  saicide,*'  within  tlie  meaning  of  that  word  as 
QMd  in  accident  policies  of  insurance,  nor  are  his  injnries  considered  **  self-inflicted," 
or  his  death  *'  caused  wholly  or  in  part  by  infirmity  or  disease."     It  is  considered  to 
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hare  been  caused  bj  injuries  *'  effected  throogb  extenial,  aoddentsl  and  Tiflknt 


means." 


Where  the  last  of  sereral  snccessiTe  causes  has  produced  an  effect,  the  lav  will 
noc  regard  the  cause  of  that  cause. 

Where  an  application  for  insurance  differs  from  the  policy  issued  thereon,  itisncA 
considered  a  part  thereof,  and  admissions  by  the  assured  in  his  appUcadon  ai  to  the 
extent  of  the  insurance  do  not  limit  the  insurer's  liability. 

At  law.  Motion  for  a  new  trial  in  suit  on  an  accident  policy 
of  insurance. 

Hovscy  Fry  ^  Rahby  for  plaintiff. 

Thomas  BateSy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Dyer,  J.— On  the  23d  day  of  May  1884,  the  defendant  com- 
pany issued  to  Edward  M.  Crandal,  since  deceased,  an  accident 
policy  of  insurance,  by  which  it  promised  to  pay  to  the  plaintiff 
who  was  the  wife  of  the  insured,  the  sum  of  $10,000,  within  thirty 
days  after  sufficient  proof  that  the  insured,  at  any  time  within  the 
continuance  of  the  policy,  had  sustained  bodily  injury  effected 
through  external,  accidental  and  violent  means,  within  the  intent 
and  meaning  of  the  contract  and  the  conditions  thereunto  annexed, 
and  such  injuries  alone  had  occasioned  death  within  ninety  days 
from  the  happening  thereof.  It  was  provided  in  the  policy  that 
the  insurance  should  not  extend  to  death  or  disability,  ^^  which  may 
have  been  caused,  wholly  or  in  part,  by  bodily  infirmities  or  dis- 
ease." Further,  that  no  claim  should  be  made  under  the  policy 
if  the  death  of  the  insured  should  be  caused  by  suicide  or  self- 
inflicted  injuries. 

While  this  policy  was  in  force,  the  insured,  Edward  M.  Cran- 
dal, took  his  own  life  by  hanging,  and  the  jury,  to  whom  the  case 
was  submitted  for  a  special  verdict  on  the  facts,  has  found  that  at 
the  time  of  the  act  of  self-destruction  he  was  insane.  The  question 
reserved  for  consideration  by  the  court,  and  now  to  be  determined, 
is,  whether  the  death  waa  one  covered  by  the  policy.  The  question 
of  liability,  as  it  here  arises  upon  an  accident  policy  of  insurance, 
seems  to  be  one  of  first  impression.  Unaided  by  direct  authority, 
the  court  is  called  on  to  determine :  First  Whether  under  such  a 
policy  as  this,  death  from  self-destruction,  occurring  when  the  insured 
is  insane,  may  be  said  to  have  been  caused  by  bodily  injuries 
effected  through  accidental  means.  This  question,  it  will  be  under- 
stood,  is  here   to   be  considered    independently  of   the  question 


CRANDAL  V.  ACC.  INS.  CO.  OF  NORTH  AMERICA.  375 

whether  disease  or  physical  infirmity  was  a  promoting  cause  of 
death. 

The  verdict  of  the  jury  was  unquestionably  right.  The  case 
was  one  in  which  the  evidence  clearly  established  the  fact  of  insan- 
ity. The  symptoms  of  a  disordered  mind  were  manifested  in  the 
countenance,  conduct  and  conversation  of  the  insured.  He  was 
sleepless,  was  sometimes  unduly  excited,  then  unnaturally  depressed. 
He  suffered  to  such  an  extent  from  melancholy  that  he  abandoned 
his  accustomed  habits  and  pursuits.  Fondness  for  family  and 
friends  changed  to  indifference,  and,  in  short,  his  reasoning  powers 
and  self-control  appear  to  have  been  prostrated  by  the  fear  of  want, 
and  by  morbid  impulses  and  delusions,  such  as  in  this  species  of 
insanity  impel  to  self-destruction.  Upon  the  facts  shown,  the  jury 
might  well  find  that  his  judgment,  his  volition,  his  will,  were  over- 
thrown, 80  that  in  the  language  of  Mr.  Justice  Nelson,  when  Chief 
Justice  of  New  York,  in  the  case  of  Breasted  v.  Farmers'  L.  ^ 
T,  Co.y  4  Hill  73,  75,  "  The  act  of  suicide  was  no  more  his  act 
in  the  sense  of  the  law  than  if  he  had  been  impelled  by  irresistible 
physical  power."  Upon  the  verdict  and  the  facts  which  sustain  it, 
it  may  then  be  assumed  that  when  the  deceased  took  his  life  it  was 
not  his  voluntary  rational  act.  He  could  not  exercise  his  natural 
powers  of  volition,  and  thereby  control  his  judgment  upon  the  act 
he  was  about  to  commit.  The  physical  violence,  therefore,  which 
terminated  his  life,  was  the  same  as  if  it  had  come  upon  him  from 
sources  outside  of  himself,  and  for  which  he  was  not  responsible. 
It  was  force  emanating,  not  from  the  brain  and  hand  of  Edward 
M.  Crandal,  as  a  responsible  voluntary  agent,  but  force  which  was 
uncontrollable  so  far  as  he  was  concerned.  The  means  employed 
to  produce  death  were  external  and  violent.  Were  they  not  also 
in  a  just  and  true  sense  accidental,  if  the  deceased  was  so  far 
bereft  of  his  reasoning  faculties  that  his  act  was  not  the  result  of 
his  will,  or  of  a  voluntary  operation  of  his  mind  ?  If,  in  conse- 
quence of  his  condition  of  irresponsibility,  the  violence  which  he 
inflicted  upon  himself  was  the  same  as  if  it  had  operated  upon  him 
from  without,  why  was  not  the  death  an  accident  within  the  defin- 
ition of  the  term  as  given  by  Bouvier,  namely,  '^  an  event  which 
under  the  circumstances  is  unusual  and  unexpected  by  the  person 
to  whom  it  happens.  The  happening  of  an  event  without  the  con- 
currenee  of  the  mil  of  the  person  by  whose  agency  it  was  caused'*  f 

No  case  has  been  cited  where  the  question,  as  here  presented, 
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was  directly  in  judgment ;  but  there  are  dicta  which  afford  some 
aid  in  reaching  a  conclusion.  In  7  Amer.  L.  Rev.  687,  688,  varioua 
definitions  of  an  accident,  as  the  term  is  used  in  insurance  policies, 
are  given,  namely  :  ''  An  accident  is  any  event  which  takes  place 
without  the  oversight  or  expectation  of  the  person  acted  upon  or 
affected  by  the  event :"  Ripley  v.  Ry.  Passengers*  Assurance  Co.y 
2  Bigelow's  Cases  738 ;  Providence  Life  Ins.  Co,  v.  Martin^  32 
Md.  310.  ^'  It  is  any  unexpected  event  which  happens  as  by  chance, 
or  which  does  not  take  place  according  to  the  usual  course  of 
things  r  N.  Am.  Ins.  Co.  v.  Burroughs,  69  Penn.  St.  43.  "It  is 
something  which  takes  place  without  any  intelligent  or  apparent 
cause,  without  design,  and  out  of  course:"  Mallory  y.  Traveler^ 
Ins.  Co.y  47  N.  Y.  62.  "  Some  violence,  casualty  or  vis  major  is 
necessarily  involved"  in  the  term  accident.  It  means,  in  short,  in 
insurance  policies,  **  any  injury  which  happens  by  reason  of  some 
violence,  casualty  or  vis  major  to  the  assured  without  his  design  or 
consent  or  voluntary  co-operation."  Similar  definitions  are  given 
by  Mr.  Justice  Paine  in  his  discussion  of  the  question,  in  Schneider 
V.  Ins.  Co.,  24  Wis.  30. 

In  Scheiderer  y.  Ins.  Co.,  68  Wis.  14,  it  was  alleged  in  the  plead- 
ing, that  while  the  assured,  who  was  travelling  in  a  railway  car, 
'*  was  in  a  dazed  and  unconscious  condition  of  mind,  and  not  know- 
ing or  realizing  what  he  was  doing,  he  involuntarily  arose  from  his 
seat  and  walked  unconsciously  to  the  platform  of  the  car,  and  fell 
therefrom  to  the  ground ;"  and  it  was  held  that  this  constituted  a 
good  cause  of  action  upon  a  policy  of  accident  insurance^  Here,  it 
is  true,  the  injury  resulted  from  falling  from  the  car ;  but  since  the 
moving  cause  was  the. involuntary  act  of  leaving  the  seat  and  walk- 
ing to  the  platform,  the  case  suggests  the  inquiry,  if,  for  example, 
a  person  in  a  fit  of  somnambulism,  or  in  delirium,  not  knowing  or 
realizing  what  he  is  doing,  involuntarily  inflicts  injury  upon  him- 
self— that  is,  by  means  of  his  own  hand — and  death  ensues,  is  not 
such  an  injury  as  much  the  result  of  accident,  as  if,  in  the  same 
circumstances,  the  injury  results  from  other  external  forces,  such  as 
falling  from  the  platform  of  a  moving  train  ? 

In  Hilly.  Ins.  Co.,  22  Hun  189,  the  insured  took  poison  by  mis- 
take, and  died  suddenly.  The  court  said  that  death  occurred 
through  accidental  means.  The  taking  of  poison  was  not  the  result 
of  the  will  or  intention  of  the  person,  and  was  therefore  not  bis  vol- 
untary act.     It  was  adjudged,  however,  that  the  plaintifi*  coald  not 
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recover,  on  the  ground  that  the  policy  contained  a  clause,  that  the 
company  should  not  be  liable  if  death  should  be  caused  by  taking 
poison.  And  this  clause  was  held  to  exempt  the  company  from 
liability,  whether  the  poison  was  taken  intentionally  or  by  mistake. 
In  Pierce  v.  Travelers'  Insurance  Co.j  34  Wis.  395,  Mr.  Chief  Jus- 
tice Dixon,  speaking  for  the  court,  in  interpreting  the  clause  in  the 
policy  in  question  in  that  case,  referred  to  instances  of  death  result- 
ing from  an  act  committed  under  the  influence  of  delirium,  as  if 
the  person  should,  in  a  paroxysm  of  fever,  precipitate  himself  from 
a  window  :  or,  having  been  bled,  remove  the  bandages ;  or,  should 
take  poison  by  mistake ;  and  observed,  that  deaths  thus  produced 
"  are  more  properly  denominated  deaths  by  accident  than  deaths 
by  suicide.  *  *  *  Deaths  so  caused,  are  held  to  be  deaths  by 
accident  within  the  meaning  and  purpose  of  policies  of  insurance 
against  accident,  as  where  a  man  negligently  draws  a  loaded  gun 
towards  him  by  the  muzzle,  or  the  servant  fills  the  lighted  lamp 
with  kerosene,  and  the  gun  is  discharged,  and  the  lamp  explodes.'' 
In  Earn  v.  Life  Ins.  Cb.,  7  Jur.  (N.  S.)  673,  the  court,  in  passing 
upon  the  question,  whether  a  policy  of  insurance  upon  life  is  ren- 
dered void  by  the  suicide  of  the  insured,  when  insane,  speaks  of  such 
a  death  as  just  as  much  an  accident  as  if  the  insured  had  fallen 
from  the  top  of  a  house. 

In  Breasted  v.  Farmers*  L.  ^  T.  Co.,  8  N.  Y.  306,  it  was  ob- 
served by  the  court,  that ''  a  death  by  accident  and  a  death  by  the 
oarty's  own  hand,  when  deprived  of  reason,  stand  on  principle  in 
the  same  category.  In  both  cases  the  act  is  done  without  a  con- 
trolling mind." 

To  maintain  the  proposition  that  because  his  own  hand  constituted 
the  violent  means  employed  by  the  insured  in  taking  his  life,  those 
means  were  not  external  and  accidental,  it  is  necessary  to  take  a  dis- 
tinction between  force  emanating  from  the  insane  person  himself, 
and  force  operating  independently  from  without.  I  can  hardly 
think  there  is  ground  for  such  a  distinction.  The  injury  and  the 
death  seem  equally  fortuitous  in  both  cases,  for  in  neither  case  is 
there  a  concurring  will  which  prompts  the  act  An  insane  man 
barns  his  own  insured  property.  The  insurer  is  nevertheless  liable 
for  the  loss,  unless  its  contract  expressly  exempts  it  from  liability, 
even  in  case  of  such  a  burning ;  this,  for  the  reason  that  the  act 
was  not  voluntary,  or  done  with  the  assent,  procurement  or  design 
of  the  assured  as  a  rational  person  :  Karow  v.  Continental  Ins.  Co.f 
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57  Wis.  56.  Although,  in  the  darkness  that  enveloped  his  mind, 
the  hand  of  Edward  M.  Grandal  adjusted  the  fatal  noose,  the  &ct 
was  no  more  attributable  to  his  voluntary  agency,  than  if,  as  a  sane 
man  walking  the  street  in  the  darkness  of  night,  the  same  fatality, 
without  co-operation  on  his  part,  or  even  consciousness  of  danger, 
had  overtaken  him.  Therefore,  it  would  seem  that  in  the  one  case 
as  in  the  other,  the  death  would  be  attributable  to  casualty.  Addi- 
tional  force  is  given  to  this  view  of  the  question,  when  we  consider 
that  in  cases  arising  upon  life  insurance  policies  decided  by  the 
Supreme  Court  of  the  United  States,  it  has  been  repeatedly  held  that 
if  the  insured,  while  in  the  possession  of  his  ordinary  reasoning 
faculties,  from  any  motive,  intentionally  takes  his  own  life,  such 
death  is  within  the  proviso  on  the  subject  of  suicide,  and  the  insurer 
is  not  liable.  On  the  contrary,  if  the  insured  takes  his  life  when 
insane,  then  the  death  can  not  be  said  to  be  ^^  by  his  own  hand," 
and  the  insurer  is  liable.  And  so  it  would  seem  to  follow,  that,  as 
in  the  latter  instance,  the  act  of  self-destruction  is  not  the  act  of 
the  party,  it  must  be  regarded  in  a  case  like  the  present,  as  brought 
about  by  means  which  are  accidental,  because  not  the  result  of  the 
concurring  will  of  the  insured. 

It  is  to  be  further  observed  that  in  the  policy  in  suit  the  company 
declares  that  it  incurs  no  liability  in  case  of  death  from  suicide  or 
self-inflicted  injuries.  Thus  it  appears  that  the  insurer  took  into 
consideration  the  possibility  that  the  insured  might  voluntarily,  ana 
with  deliberate  intent — that  is,  as  a  sane  person — take  his  life, 
and  in  such  case  the  death  was  not  to  be  regarded  as  covered  hy 
the  contract,  because  not  effected  by  accidental  means.  This  is  the 
import  of  this  clause  in  the  policy ;  but  no  provision  is  made 
against  suicide  when  insane.  And  this  also  adds  force  to  the  view 
that  the  contract  is  fairly  open  to  the  construction  contended  for 
by  the  plaintiff.  By  the  term  "  self-inflicted  injuries,"  as  used  in 
the  policy,  was  not  meant  injuries  inflicted  by  the  insured  upon 
himself  when  insane,  but  injuries  self-inflicted  when  capable  of 
rational,  voluntary  action. 

Several  cases  have  been  cited  by  counsel  for  the  defendant 
Among  them  is  Harris  v.  Travelers'  Ins,  Co.y  decided  by  the 
Superior  Court  of  Chicago  in  1868,  and  referred  to  in  7  Am.  law 
Rev.  589 ;  but  the  point  here  involved  does  not  seem  to  have  been 
there  raised.  The  deceased  was  a  fireman,  who  was  accidentally 
buried  under  a  falling  wall,  but  was  soon  rescued  without  apparent 
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injury,  and  continued  his  work  for  three  months,  when  he  took 
poison.  In  a  suit  to  recover  the  insurance  on  the  ground  that  the 
accident  rendered  him  insane,  it  was  held  that  if  he  was  insane  on 
account  of  the  accident,  the  death  was  too  remote  to  be  covered  by 
the  policy,  which  included  only  proximate  results.  It  would  seem 
that  the  plaintiff  relied  upon  the  original  accident  as  a  ground  of 
recovery,  and  that  was  held  too  remote.  Another  case  cited  is  Pol- 
lock V.  U,  S.  Mut.  Accident  Asaoc.j  28  Alb.  L.  J.  518.  But  all 
that  was  decided  in  that  case  was,  that  the  defendant  was  not  liable 
for  a  death  by  poison,  because  the  contract  so  expressly  provided  ; 
and  in  view  of  that  provision  it  made  no  difference  whether  the 
poison  was  innocently  or  intentionally  taken.  There  was  no  ques- 
tion of  insanity  involved,  and  moreover  the  death  was  not  caused 
by  "external  violence,"  and  this  was  one  of  the  prerequisites  to 
recover  as  fixed  in  the  contract.  In  BayleBs  v*  Travelers'  Ins.  Co.^ 
14  Blatchf.  144,  the  question  of  insanity  did  not  arise,  and  it  is  on 
the  same  line  in  principle  with  Pollock  v.  U.  S.  Mut  Accident 
Assoc.y  supra,  < 

On  the  whole,  my  conclusion  is,  that  the  death  of  the  insured, 
Edward  M.  Crandal,  resulted  from  injuries  effected  through 
accidental  and  violent  means,  within  the  meaning  of  the  policy  in 
suit. 

Second,  Still  another  and  equally  interesting  question  remains  to 
bo  determined.  The  contention  of  the  defendant  is,  that  the  death 
in  this  case  was  caused  by  bodily  infirmities  or  disease,  namely,  the 
insanity  of  the  insured,  and  therefore  that  the  plaintiff  cannot 
recover.  As  has  been  observed,  the  policy  provides  that  the  com- 
pany shall  not  be  liable  if  the  death  be  "  caused  wholly  or  in  part 
by  bodily  infirmities  or  disease."  The  policy  further  recites  that  it 
is  issued  in  consideration  of  the  warranties  made  in  the  application 
for  insurance,  and  of  the  premium  paid ;  and  in  the  application  signed 
by  the  assured,  he  makes  certain  statements  of  fact  usual  in  such 
cases,  the  last  of  which,  numbered  fifteen,  is  as  follows :  "  I  am 
aware  that  this  insurance  will  not  extend  to  *  *  *  any  bodily 
injury  happening  directly  or  indirectly  in  consequence  of  disease ; 
nor  to  death  or  disability  caused  wholly  or  in  part  by  bodily  infir- 
mities, or  by  disease ;  *  *  nor  to  any  case  except  when  the  accidental 
injury  shall  be  the  proximate  and  sole  cause  of  disability  or  death." 
This  is  not  a  warranty  of  any  fact.  It  is,  in  effect,  merely  an 
admission  of  knowledge  on  the  part  of  the  insured  of  such  limita- 
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tions  of  liability  as  may  be  declared  in  the  policy.  As,  therefore, 
it  is  to  the  policy  we  must  look  for  these  limitations,  it  is  observable 
that  the  policy  does  not  declare  that  the  insurance  shall  not  extend 
to  any  bodily  injury,  "  happening  directly  or  indirectly  in  conse- 
quence of  disease  ;**  but  only  that  it  shall  not  extend  ^^  to  death  or 
disability  which  may  have  been  caused  wholly  or  in  part  by  bodily 
infirmities  or  disease."  This,  then,  is  the  limitation  of  liability  to 
be  considered  as  it  is  expressed  in  the  policy  issued  and  delivered 
subsequently  to  the  application  for  insurance,  rather  than  the  state- 
ments on  the  subject  contained  in  the  application.  The  fifteenth 
clause  in  the  application  is  not  referred  to  in  the  policy.  Wherein 
therefore  it  difiers  from  the  written  contract,  it  is  no  part  of  the 
contract. 

The  argument  of  counsel  for  the  defendant,  is,  in  brief,  that 
insanity  is  a  bodily  infirmity  or  disease ;  that  in  ordinary  life  insur- 
ance cases  it  is  regarded  and  characterized  by  the  courts  as  a  disease, 
and  therefore  it  is,  that  insurance  companies  are  held  liable  incases 
of  suicide  when  the  insured  was  insane.  Further,  that  in  the  case 
in  hand,  the  act  of  self-destruction  was  occasioned  by  the  insanity, 
and  so  that  within  the  meaning  of  the  policy,  the  death  was  caused 
by  disease.  I  was  much  impressed  with  the  force  of  this  argument, 
and  I  may  use  the  language  of  Denman,  J.,  in  a  case  hereafter 
referred  to,  "  but  for  Winspear  v.  Accident  Ins^  Co.^  6  Q.  B.  Div. 
42,  I  am  not  sure  but  that  I  should  have  thought  the  company  were 
protected/' 

It  is  true  that  in  cases  upon  life  policies,  death  by  an  insane 
suicide  is  regarded  by  the  courts  as  death  by  disease.  As  it  is 
expressed  in  Uastabrook  v.  The  Union  Mut  Life  Ins.  Co.y  64  Me. 
224,  ^^  Death  by  disease  is  provided  for  by  the  policy.  Insanity  is 
a  disease.  Death  which  is  the  result  of  insanity,  is  death  by  disease." 
It  is  to  be  borne  in  mind,  however,  that  this  and  similar  observations 
are  made  in  a  class  of  cases  where  the  insurance  is  not  special  bat 
general,  and  where  the  protection  which  it  is  intended  to  afford, 
covers  all  diseases  and  disorders^-other  than  those  which  may  be 
specially  excepted — which  result  in  death.  In  the  case  of  a  life 
policy  it  may  not  matter  whether  the  disease  of  insanity,  or  the 
particular  act  of  self-destruction  be  regarded  as  the  immediate  cause 
of  death.  It  is  the  life  which  is  insured,  and  lijEibility  arises 
when  death  occurs,  unless  the  death  is  within  one  of  the  specially 
excepted  cases  enumerated  in  the  policy.     The  fact,  therefore,  that 
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in  such  cases  it  is  said  that  death  which  is  the  result  of  insanity,  is 
death  by  disease,  does  not  reach  the  question  we  have  here,  which 
is — what,  under  the  provisions  of  a  policy  which  covers  accidents 
only,  was  the  cause  of  death  ?  In  the  sense  of  the  clauses  on  the 
subject  in  this  policy,  was  the  death  caused  by  disease,  or  by  the 
act  of  violence  in  question  ?  Although  the  words  of  the  policy  are 
'*  caused  wholly  or  in  part  by  bodily  infirmities  or  disease."  I 
suppose  the  true  inquiry  is,  what  was  the  actual  proximate  cause 
of  death  ?  For  in  law  there  is  but  one  cause.  That  is  the  proxi- 
mate cause,  which  may  either  directly  or  indirectly  produce  the 
result.  If  the  death  was  caused  in  part  by  disease,  the  disease  must 
have  been  a  proximate  cause  of  death. 

"  One  of  the  most  valuable  criteria  furnished  us  by  the  autho- 
rities,** says  Mr.  Justice  Miller,  in  /n«.  Co.  v.  Tweedy  7  Wall.  44, 
''  is  to  ascertain  whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause.  If  a  new  force  or  power 
has  intervened  of  itself  sufficient  to  stand  as  a  cause  of  the  misfortune 
the  other  must  be  considered  as  too  remote.**  In  ln9.  Co,  v.  Trans. 
Co.,  12  Wall.  199,  it  was  said  by  Mr.  Justice  Strong,  "  There  is 
undoubtedly  difficulty  in  many  cases  attending  the  application  of 
of  the  maxim  proximo  causa  non  remota  spectatur,  but  none  when 
the  causes  succeed  each  other  in  order  of  time.  In  such  cases  the 
rule  is  plain.  When  one  of  several  successive  causes  is  sufficient  to 
produce  that  effect,  the  law  will  not  regard  an  antecedent  cause  of 
that  cause,  or  the  ^  causa  causans.'  In  such  a  case  there  is  no 
doubt  which  cause  is  the  proximate  one  within  the  meaning  of  the 
maxim.  But  when  there  is  no  order  of  succession  in  time,  when 
there  are  two  concurrent  causes  of  a  loss,  the  predominating  efficient 
one  must  be  regarded  as  the  proximate,  when  the  damage  done  by 
each  cannot  be  distinguished.*' 

The  cases  most  nearly  in  point  upon  the  question  here  in  judg- 
ment, are  Reynolds  v.  Accidental  Ins.  Co.^  22  Law  T.  Rep.  (N. 
S.)  820 ;  Winspear  v.  Accident  Ins.  Co.,  {Limited),  L.  R.,  6  Q.  B. 
Div.  42 ;  Lawrence  v.  Accidental  Ins.  Co.,  (Limited),  7  Id.  216  ; 
and  Seheffer  v.  Railroad,  105  U.  S.  249.  Although  it  may  extend 
this  opinion  to  greater  length  than  is  desirable,  it  seems  necessary 
to  give  attention  to  these  cases  somewhat  in  detail. 

In  the  Reynolds  Case,  the  facts  were  that  Thomas  Humphrey 
effected  with  the  defendant  company  '^  a  policy  of  insurance  whereby 
it  was  declared  that  if  during  the  continuance  of  such  policy  the 
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said  Thomas  Humphrey  should  receive  or  suffer  bodily  injury  from 
any  accident  or  violence,  in  case  such  accident  or  violence  thoM 
cause  the  death  of  the  said  Thomas  Humphrey  Tirithin  three  calendar 
months  after  the  occurrence  of  such  accident  or  violence,  the  fall 
sum  of  three  hundred  pounds  should  be  payable  to  the  personal 
representatives,  &c.  *  *  *  Provided  also^  and  it  is  hereby  expreasly 
agreed  and  declared  that  no  claim  shall  be  payable  by  the  said  com- 
pany under  the  policy  in  respect  of  death  or  injury  by  accident  or 
violence,  unless  such  death  or  injury  shall  be  occasioned  by  some 
external  and  material  cause  operating  upon  the  person  of  the  said 
insured,  and  unless  in  the  case  of  death  as  aforesaid,  such  death 
shall  take  place  from  such  accident  or  violence  within  three  calendar 
months,  &c." 

It  appeared  that  Humphrey,  while  the  policy  was  in  force,  ▼ent 
into  the  sea  to  bathe.  While  in  a  pool  about  one  foot  deep,  he 
became  suddenly  insensible  from  some  unexplained  internal  caose, 
and  fell  into  the  water  with  his  face  downwards.  A  few  minutes 
afterwards  he  was  found  lying  dead  with  his  face  in  the  water,  and 
water  escaped  from  his  lungs  in  such  a  manner  as  to  prove  that  he 
had  breathed  after  falling  into  the  water.  The  question  for  the 
opinion  of  the  court  was,  whether  the  death  of  Humphrey  occurred 
in  a  manner  entitling  the  plaintiff*  as  his  executor  to  receive  the  sum 
of  three  hundred  pounds  under  or  by  virtue  of  the  policy.  Bosat^ 
quetj  for  the  defendant,  argued,  that  ''  if  a  man  is  pushed  into  the 
water,  or  forcibly  held  down  in  it,  his  death  then  results  from 
violence  within  the  meaning  of  the  policy.  If  a  man  accidentally 
falls  into  the  water  and  is  drowned,  his  death  results  from  accident; 
btU  if  a  man  falls  down  in  a  fit  in  a  shallow  pool^  and  is  drownidj- 
his  death  is  the  result,  not  of  accident^  or  of  violence^  but  of  the  jft, 
even  though  the  immediate  cause  of  death  be,  as  here,  suffocation  by 
drowning/'  WiLLES,  J.  said  *'  In  this  case  the  death  resulted  from 
the  action  of  the  water  on  the  lungs,  and  from  the  consequent  inter- 
ference with  respiration.  I  think  that  the  fact  of  the  deceased 
falling  in  the  water  from  sudden  insensibility  was  an  accident^  and 
consequently  our  judgment  must  be  for  the  plaintiff.''  It  is  to 
be  observed  of  this  case,  that  it  has  only  a  general  application  to  the 
question  under  consideration,  because  the  proviso  in  the  policy  con- 
tained no  such  condition  as  we  have  here  in  relation  to  disease  as  a 
cause,  in  whole  or  in  part,  of  death. 

In  the  Winy[>ear  Case^  the  facts  were,  that  W.  effected  an  insur- 
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;  with  the  defendants  againet  accidental  injury,  and  by  the  term 
he  policy  the  defendants  agreed  to  pay  the  amount  insured  t 
I  legal  representatives,  should  he  sustain  "  any  personal  injur 
ed  by  accidental,  external  and  visible  means,"  and  the  diree 
:t  of  such  injury  should  cause  his  death.  The  policy  also  con 
ed  a  proviso  that  the  insurance  should  not  extend  "  to  any  in 
t  eatued  by  or  ariting  from  natural  ditease  or  y>eakne»»,  o 
nation  contequent  upon  diieau,  *  *  *  or  to  any  deat 
ingfrom  dinease,  although  tuck  death  may  hive  been  accelerate! 
\ccident."  During  the  time  the  policy  was  in  force,  and  vhils 
iras  crossing  a  stream,  he  was  seized  by  an  epileptic  fit  and  fel 
the  stream,  and  was  drowned  tekilst  luffcriny  from  the  fit,  ba 
id  not  sustain  any  personal  injury  to  occasion  death,  other  thai 
rning. 

ere  it  vas  argued  that  there  would  have  been  no  drowning  ha< 
insured  not  had  an  epileptic  fit ;  that  it  was  the  fit  which  causei 
drowning,  and  that  the  death,  therefore,  was  from  an  injury 
ed  by  the  fit.  Just  as  it  is  argued  in  the  case  at  bar,  that  then 
id  have  been  no  suicide  had  the  insured  not  been  insane ;  tha 
IS  the  insanity  which  caused  suicide,  and  that,  therefore,  thi 
b  was  from  an  injury  caused  by  insanity.  But  CoLBRlDaB,  G 
aid :  "  I  am  of  opinion  that  this  judgment  should  be  affirmed 
that  on  very  plain  grounds.  It  appesra  to  be  clear  from  tht 
iment  in  this  case,  that  the  insured  died  from  drowning  in  tht 
Tsof  the  brook  whilst  in  an  epileptic  fit,  and  drowning  has  beec 
ied  to  be  an  injury,  because  in  the  words  of  this  policy,  causec 
'accidental,  external  and  visible  means."  I  am,  therefore,  ot 
ion,  that  the  injury  from  which  he  died  was  a  risk  covered  by 
policy,  and  the  only  question  then  remaining  is,  whether  the 
is  within  the  proviso  which  provides  that  the  insurance  "  shall 
extend  to  death  by  suicide,  whether  felonious  or  otherwise,  oi 
\y  injury  earned  by  or  arising  from  natural  disease  or  weah 
,  or  exhaustion  consequent  upon  disease."  It  is  certainly  not 
in  the  first  part  of  this  proviso,  because  the  death  was  not  so 
sioned.  Neither  does  it  appear  to  me,  that  the  cause  of  death 
within  those  latter  words  of  the  proviso.  The  death  was  not 
ed  by  any  natural  disease  or  weakness  or  exhaustion  conse- 
nt upon  disease,  but  by  the  accident  of  drowning.  I  am  of 
ioD,  that  those  words  in  the  proviso  mean  what  they  say,  and 
they  point  to  an  injury  caused  by  natural  disease,  as  if,  for  in- 
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Btance,  in  the  present  case,  epilepsy  had  really  been  the  cause  of 
the  death.  The  death,  however,  did  not  arise  from  any  such  caase, 
and  those  words  have  no  application  to  the  case,  and  therefore  the 
judgment  of  the  Exchequer  Division  must  be  affirmed."  This  case, 
in  its  facts  and  upon  principle,  appears  to  be  directly  in  point ;  for 
if  there  the  death  was  not  in  a  legal  sense  caused  by  the  fit,  but  bj 
the  drowning,  so  here  it  was  not  caused  by  the  insanity  or  disease, 
but  by  the  act  of  self-destruction. 

In  the  case  of  Lawrence,  there  was  a  policy  of  insurance  against 
death  from  accidental  injury,  which  contained  the  following  condi- 
tion :  ''  This  policy  insures  payment  only  in  case  of  injuries  acci- 
dentally occurring  from  material  and  external  cause,  operating 
upon  the  person  of  the  insured,  where  such  accidental  injury  is  the 
direct  and  sole  cause  of  death  to  the  insured.  *  *  *  But  U 
does  7wt  insure  in  the  case  of  death  arising  from  fits  ;  *  *  *  or 
any  disease  whatever  arising  before  or  at  the  time  or  foUowiiy 
such  accidental  injury  (whether  consequent  upon  such  accidental 
injury  or  not,  and  whether  causing  such  death  directly  or  jointly 
with  such  accidental  injury)."  The  insured,  while  at  a  railway  sta- 
tion, was  seized  by  a  fit,  and  fell  off  the  platform  across  the  rail- 
way, and  an  engine  and  carriage  passed  over  his  body  and  killed 
him.  The  falling  forward  of  the  insured  off  the  platform  was  in 
consequence  of  his  being  seized  with  a  fit  or  sudden  illness,  and 
but  for  such  fit  or  illness  he  would  not  have  suffered  ii\jary  or 
death. 

Denman,  J.,  following  the  authority  of  Winspear  v.  Aecidenl 
Ins  Oo.y  held  the  company  liable. 

Williams,  J.,  placed  his  concurring  opinion  upon  the  following 
grounds :  ^'  The  whole  case  depends  upon  the  true  construction  of 
the  words  in  the  proviso  in  this  case.  The  deceased  person  having 
fallen  down  suddenly  in  a  fit  from  the  platform  of  the  railway  on 
to  the  rails,  was,  while  lying  there,  accidentally  run  over  by  a  train 
that  happened  at  that  moment  unfortunately  to  come  up ;  and  he 
was  undoubtedly  killed  by  the  direct  external  violence  of  the  engine 
upon  his  body,  which  caused  his  death  immediately.  The  question 
arises  whether,  according  to  the  true  construction  of  the  proviso,  it 
can  be  said  that  this  is  a  case  of  death  arising  from  fits ;  because 
if  this  death  did  not  arise  from  a  fit,  according  to  the  true  con- 
struction of  the  policy,  the  remainder  of  the  clause  does  not  come 
into  existence  at  all,  and  is  inapplicable.     It  seems  to  me  that  the 
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of  Lord  Bacon,  which  is  applicable  to  all 
',  is  directly  applicable  in  this  case.  Lord 
n  his  Maxima  of  the  Law,  Reg.  1,  ruDS  thns ; 

the  law  to  consider  the  causes  of  causes,  and 
i  of  another.  Therefore,  it  contenteth  itself 
cause.'  Therefore  I  say,  according  to  the  true 
nust  look  at  only  the  immediate  and  proximate 
1  it  has  seemed  to  me  to  be  impracticable  to  go 
cause,  which  would  bring  us  back  ultimately  to 
on,  for  bad  he  not  been  born,  the  accident  would 
The  true  meaning  of  this  proviso  is,  that  if 
I  a  fit,  then  the  company  are  not  liable,  even 
jury  contributed  to  the  death,  in  the  sense  that 
:es  which  operated  jointly  in  causing  it.  That 
ay  opinion,  of  this  proviso.     But  it  is  essential 

that  it  should  be  made  out  that  the  fit  was  a 
)f  being  the  proximate  and  immediate  cause  of 
!  company  are  exonerated  ;  and  it  is  not  the  less 
show  that  another  cause  intervened  and  assisted 

that  although  the  proviso  in  the  policy  in  that 
death  should  arise  from  a  fit.  the  company  should 
hough  accidental  injury  contributed  to  the  death 
with  the  fit,  it  was,  nevertholeas,  held  essential 
was  a  cause  in  the  sense  of  being  the  immediate 
xler  to  exonerate  the  company. 
ead,  supTa,  only  has  application  here  by  way 
t  case  a  passenger  on  a  railway  car  was  injured 
ns,  and  became  thereby  disordered  in  mind  and 
it  months  thereafter  committed  suicide.  It  was 
:  personal  representatives  against  the  railway 
WQ  act  was  the  proximate  cause  of  his  death, 
lere  could  be  no  recovery, 
be  said  that  Crandal  would  not  have  committed 
een  insane,  and  so  that  the  insanity  was  a  pro- 
:h,  upon  the  reasoning  and  authority  of  the  cases 
ilusion  seems  DDavoidable  that  the  act  of  self- 
regarded,  within  the  meaning  of  the  policy,  as 
i&te  cause  of  his  death.  Quite  against  my  first 
le  case  was  submitted,  I  am  constrained  to  hold 
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upon  deliberate  consideration,  that  the  plaintiff  is  entitled  to  recover. 

If  I  am  wrong  in  my  conclasions,  it  is  a  gratification  to  know  that 

the  case  is  one  that  may  be  taken  to  the  Supreme  Court  for  its  jadg^ 

ment,  and  in  which  the  error,  if  error  has  been  committed,  may  be 

there  corrected. 

Judgment  for  plaintiff  on  the  rerdict 


It  is  seldom  that  either  a  life  or  acci- 
dent policy  of  insurance  is  issued  which 
does  not  contain  a  provision  intended 
to  protect  the  insurer  against  liability 
in  some  or  all  cases  of  self-destruction 
by  the  assured.  In  most  of  the  cases  in 
which  such  prorisions  have  come  before 
the  courts,  as  in  the  principal  case,  the 
question  has  been  as  to  their  application 
in  cases  of  self-destruction  while  insane. 
It  has  never,  perhaps,  been  doubted  by 
any  court,  that  self-destruction  resulting 
directly  from  insanity  is  as  much  insured 
ai^ainst  by  an  ordinary  policy  of  insur- 
ance containing  no  provision  on  the  sub- 
ject as  death  resulting  from  any  other 
disease ;  and,  it  is  equally  well  settled 
that  a  provision  that  the  company  shail 
not  be  liable  on  the  policy  in  case  of  self- 
destruction  by  assured  while  insane 
(Btgelow  v.  Berkshtre  Life  Ins.  Co,,  93 
U.  S.  284 ;  Gorgoxa  v.  Ins,  Co.,  65  N. 
Y.  232 ;  Chapman  v.  In$,  Co,,  6  Biss. 
S38  ;  Knights  of  the  Golden  Rule  r.  Ains- 
worthf  17  Rep.  139  ;  or,  shall  in  that 
event  only  be  liable  for  a  certain  sum, 
less  than  the  amount  of  the  insurance  : 
Salentine  v.  Ins,  Co.,  24  Fed.  Rep.  159  ; 
fYeg  V.  Ins,  Co,,  52  N.  W.  Rep.  100) 
is  valid.  The  diflSculty  in  cases  involv- 
ing the  application  of  provisions  con- 
cerning self-destruction  is  in  ascertaining 
the  exact  meaning  of  the  language  used. 
This  difficulty  has  arisen  partially  from 
the  fact  that  words  and  expressions  are 
frequently  employed  which  have  more 
than  one  meaning,  and  partially  from 
there  being  many  degrees  and  kinds  of 
insanity.  As  for  instance,  the  word 
''suicide,"  as  used  in  criminal  law,  means 
criminal*  self-murder ;  but  in  ordinary 
conversation    it    is    used    to  cover  all 


cases  of  voluntary  self-destruction,  whe- 
ther committed  while  sane  or  insane.  And 
so  also,  as  to  insanity  ;  a  man  mtj  be  so 
completely  insane  as  to  be  unable  to  com- 
prehend the  probable  result  of  acts  cal- 
culated to  destroy  life,  or  understand  the 
character  of  the  act  of  suicide ;  or,  be 
may  be  driven  to  self-destroction  bv  an 
insane  impulse,  temporary  or  otbervise, 
over  which  he  has  no  control,  and  which 
he  is  unable  to  resist,  thoogfa  able,  per- 
haps, to  understand  both  the  physical  and 
moral  character  of  his  act :  or,  he  maj 
be  morally  insane  so  as  to  be  unable  to 
comprehend  the  moral  character  of  saiddo 
and  be  otherwise  sane,  and  able  to 
understand  its  physical  character  simI 
probable  consequencca  to  others,  and 
retain  a  certain  amount  of  self-con- 
trol. In  any  of  these  or  of  the  many 
other  cases  of  mental  aberration  which 
might  be  mentioned,  the  nan  is  is 
common  parlance  said  to  be  insane. 

In  construing  provisions  exempting 
insurers  from  liability  in  cases  of  self- 
destruction,  the  courts,  and  especially 
the  American  courts,  bold  that  inaannch 
as  they  are  prepared  by  the  insnrer  and 
provide  for  a  forfeiture,  they  shonld 
always  be  construed  most  strongly  against 
the  company  :  National  Bankx.  hs,  Co-t 
95  U.  S.  673  ;  SchuU*  v.  Ins,  Co,,  40 
Ohio  St  217  ;  Ins.  Co.  v.  Groom,  86 
Penn.  St.  92. 

COVSTRUCTIOH        OP        PABTlcrUl 

PHRiiSES. — *•  Die  btf  his  omi  AaW;" 
«  Die  by  his  aim  hand  or  act;''  ^^ 
under  any  cireumstanees  die  by  y*  <'^ 
hand;'*  "  Die  by  suidde  "  and  "  Cm- 
mit  suicide^**  are  synonymous  phrases: 
Ins.  Co.  V.  Terry,  15  Wall.  580;  SekiUt 
V.   /iM.  Co.,  40  Ohio  St.  217  5  Bnatted 
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nd  Tnut  Co.,  *  Hill 
■races,  6  Bush  168 ; 
?^>.,  lOa  Hau.  SSO; 
.  Co.,  7  Heisk.  SBT. 
tty  npon  one  of  tbem 
rta  u  eqaallf  conclo- 
1.  They  will,  thero- 
togclber. 

— In  ihe  flnil  pUcc, 
that  Buch  phrase! 
«  or  accidental  Klf- 
itention  to  kilt  mnit 


IQKd 


q  the  aboie,  m 
!  b^  luiddt,  tduther 
ilary:"  EdiBards  v. 
Rep.  661  ;  and  "lAV 
Id  voluntary  or  olhtr- 
Int.  Co.,  8S  N.  Y. 
>  policy  provided  that 
case  of  ' '  ttlf-dalnie- 
haker  Tolanlarg  oria- 
'An-  tant  or  initune," 
rai  held  not  to  include 
no  a  negligent  act, 
ce  was  "  culpable"  : 
«ce,   B   Brad.    (III.) 

Iruetian. — What  has 
Ihe  neceasilj  of  an 
in  of  the  aesured  to 
ler  to  bring  ihe  act 
[  of  the  expression* 
\»  perfectly  applicable 
ir-dcetruclion.  Where 
iftroy  his  own  life  ii 
elion  by  a  lunatic  is, 
nrpo«cs,  a  mere  acci- 
a  the  principal  case  : 
,  47  N.  T.  M. 
Farmert'  Loan  and 
)(1B43),thciiuitn'HS 
■nrance  on  (he  life  of 
«  policy  contained  a 
at,  in  case  Che  assureil 
■e  seal,  Ac.,  or  Ay  kia 
nseqnence  of  a  duel, 
iwcic«,  &«.,  the  policy 


■hould  be  roid.  The  defendant  pleaded 
that  Comfort  comoiilted  suicide  by  drown- 
ing himself.  The  replication  was  that 
he  had  drowned  bimsclf  while  he  was  of 
"  uiisound  mind  and  ahoity  uncontcioua  of 
lAe  act."  To  this  the  plaintiff  demurred. 
The  Supreme  Court  of  New  York 
held  that  Ihe  plaintiff  wm  entitled 
to  judgment.  In  delirering  the  opin- 
ion  of  the  court  Nkuon,  C.  J.,  aaid; 
"  Speaking  IcKally  also  (and  the 
policy  ibould  be  subjected  (o  the  test), 
•elf^dcsCruccion  by  %  fellow-being  bereft 
of  reason  can  with  no  more  propriety  be 
ascribed  to  the  act  of  his  otm  Aand  than 
to  the  deadly  instrument  that  may  baTs 
been  used  for  the  purpose.  The  drown- 
ing of  Comfort  was  no  more  his  act  in 
the  sense  of  the  law,  than  if  he  had 
been  impelled  by  irresistible  physical 
power ;  nor  is  there  any  greater  reason 
for  exempting  the  company  from  the 
risk  assumed  in  the  policy  than  if  hii 
death    had   been    occasioned    by    such 

This  is  the  earliest  American  cose  in 
point,  and  the  language  there  useil  by 
the  learned  chief  justice  has  recently 
been  quoted  with  approval  by  the  Su- 
preme Court  of  the  United  Slates;  J/an- 
iattan  Life  lai.  Co.  v.  Brottyhlon,  109 
U.  S.  1S1,  131  <1SS3),  and  is  believed 
by  the  writer  to  be  a  correct  e:Ipo•^ition 
of  the  law  as  it  now  stands,  both  in  this 
country    and    England.      Wherever    a 

destruction  by  an  insane  impulse  which 
be  is  powerless  10  resist,  or  where  he 
takes  his  own  life  while  unconscious  of 
the  physical  uelure  of  the  act,  his  will 
is  considered  silent,  and  his  act  outside 
of  the  meaning  of  the  word  "  suicide  " 
and  the  synonj-mons  eiprcssions  :  Baalct 
V.  /as.  Co.,  S  Big.  Life  &  Aec.  Ins.  Rep. 
4BI ;  /n«.  Co.  V.  Rodtl,  95  D.  S,  23!  ; 
JV«,(«I  T.  In,.  Co.,  78  N.  V.  426  ; 
Hallfiwoy  T.  7nj.  Co.,  4B  Vl.  33S } 
Easlhrook  T.  Ins.  Co.,  41  ile.  224  J 
ll'oltri  T.  /bj.  Co.,  9  Fed.  Hep. 
892  ;   Wad  r.  las.  Co.,  41  N.  Y.  (Sup. 
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Ct.)  476 ;  Knickerbocker  Lift  Int.  Co,  r. 
Peters^  42  Md.  414 ;  Im.  Co,  ▼.  Afoore^ 
34  Mich.  41.  Contra,  Cooper  v.  Life 
Ins,  Co,,  102  Mass.  227. 

Borradaile  y.  Hunter,  5  Manning  & 
Gr.  639  (1843),  is  the  leading  English 
case  apon  this  subject  The  question 
there  was  as  to  the  eflfect  of  moral  in- 
sanity upon  the  insurer's  liability.  The 
policy  sued  on  provided  that  in  case  the 
assured  '*  shall,  die  upon  the  seas,  or 
go  beyond  the  limits  of  Europe,  or  enter 
into  or  engage  in  any  naval  or  military 
service  whatsoever,  unless  license  be 
obtained  from  a  court  of  directors  of  the 
said  society,  or  shall  die  by  his  oum  hands, 
or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,*'  it  should  be  void. 
The  jury  returned  a  verdict  **  that  Mr. 
Borradaile  voluntarily  threw  himself 
from  the  bridge  with  the  intention  of 
destroying  life ;  but  at  the  time  of  com- 
mitting the  act  he  was  not  capable  of 
judging  between  right  and  wrong ;"  and 
a  verdict  was  thereupon  entered  for  the 
defendant.  Upon  appeal,  it  was  held 
that  this  was  correct,  and  that  the  mere 
fact  of  the  assured's  inability  to  judge 
between  right  and  wrong  was  immaterial. 
This  case  has  sometimes  been  referred 
to  as  authority  for  the  proposition  that 
where  a  person  takes  his  own  life  inten- 
tionally it  is  to  be  considered  a  voluntary 
act  and  a  death  '*  by  his  own  hand,'' 
within  the  meaning  of  the  phrase  as  used 
in  policies  of  insurance,  whether  the  act 
is  the  direct  result  of  insanity  or  not ; 
but,  as  will  be  observed,  it  docs  not  go 
that  far.  See  Clift  y.  Schtcabe,  3  Com. 
B.  437  ;  White  v.  Ins.  Co.,  38  L.  J. 
Ch.  (N.   S.)  53. 

In  this  country  it  has  been  followed  in 
New  York :  Van  Zandt  v.  Ins.  Co.,  55 
N.  Y.  169  ;  Fowler  v.  Ins.  Co.,  4  Lans. 
202  ;  Weed  v.  Life  Ins.  Co.,  41  N.  Y. 
(Sap.  Ct.)  476.  See,  also,  dictum  in 
Hathaway  v.  Ins.  Co.,  48  Vt.  335. 

And  the  Supreme  Court  of  Massachu- 
setts has  gone  beyond  it,  and  holds  that 
where  a  policy  provides  that  it  shall  be 


void  in  case  the  assured  shall  '^die  ijr 
suicide,**  and  he  takes  his  own  life,  know- 
ing what  the  physical  result  of  the  set  will 
be,  that  the  policy  will  be  avoided,  erca 
where  the  assured  is  impelled  to  the  act 
by  insanity  :  Cooper  v.  Life  hs,  G»., 
102  Mass.  227. 

Ruk  in  Terry's  Case. — In  a  lsr|e 
majority  of  the  cases  the  courts  of 
this  country  have  refused  to  follow  Bor- 
radaile V.  Hunter,  and  hold  that  in  order 
to  constitute  death  by  the  assured'a  hand 
or  act,  the  fatal  act  must  be  directed  bj 
the  sane  will  of  a  mind  capable  of  dis- 
tinguishing between  right  and  wrong,  a 
knowledge  of  good  and  evil  being  oon- 
sidered  as  necessary  to  complete  voUtioo, 
as  knowledge  of  the  physical  character 
of  an  act  of  self-destruction. 

The  leading  case  in  favor  of  this  view 
is  Life  Ins.  Co.  v.  Terry,  I  Dill.  403; 
8.  c.  15  Wall.  580  (1872),  which  wss 
a  suit  upon  a  policy  providing  that  "i/ 
^0  said  person  whose  life  is  htreby  »- 
eured  *  *  *  shall  die  by  his  own  kaad 
*  *  *  this  policy  shaU  be  null  and  void,** 
The  case  was  tried  in  the  Circuit  Court 
by  a  jury,  before  Mr.  Justice  Mnxn 
and  Dillon,  Circuit  Judge.  Erideoce 
was  introduced  tending  to  show  that  the 
assured  died  from  the  effect  of  poiaoD 
taken  while  insane.  The  defendant's 
counsel  requested  the  court  to  instmctdie 
jury.  **  Second.  That  if  the  jury  believe 
from  the  evidence  that  the  self-destroctioo 
of  the  said  George  Terxr  was  intended 
by  him,  he  having  sufficient  capacitf  at 
the  time  to  understand  the  nature  of  the 
act  which  he  was  about  to  commit,  and 
the  consequences  which  would  result  from 
it,  then,  and  in  tiiat  case,  it  iswhoDj 
immaterial  in  the  present  case  that  be 
was  impelled  thereto  by  insanity,  vfaicb 
impaired  his  sense  of  moral  responsi- 
bility, and  rendered  him,  to  a  certain 
extent,  irresponsible  for  his  actioni." 

The  court  refused  to  give  the  in- 
struction,  and  chai^ged,  conoemnig  the 
degree  of  insanity  necessary  to  withdraw 
the  act  from  the  provision  of  the  polkyi 
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not  ever;  kind  or  stquencei    and   effect  of  the  act  he   ii 

Lch  will  to  til  «z-  &bout  10  commit,  or  nheo  be  in  imprlted 

his  omi  life  U  to  thereto  by  an  insine  impulse,  which  he 

DriiiK  liable.      To  hu  not  the  power  to  rcsisi,  auch  death 

r-degirnction  maBt  ii  not  within  the  contempUtion  of  the 

ence  of  the  insan-  pnrtiea  to  the  coDtracl,  and  the  insarer  is 

he  dccedcDt  must  lisbie." 

anged  u  to  have  This  mle  has  been  criticised,  both  aa 
'  using  a  rational  lacking  \a  clearness  and  as  being  on- 
to the  act  he  was  called  for  by  the  facta  of  the  case  <  Van 
'ss  impelled  to  the  Zaiuil  t.  /ni.  Co.,  5S  N.  Y.  269),  but  it 
ipulsc,  which  iha  docs  not  appear  to  the  writer  open 
m  did  not  enable  to  either  objection,  and  it  has  been  ap- 

reasoning  powers  proved  and  followed  in  later  cases  which 
wa  by  his  mental  have  came  before  the  same  tribunal : 
1  not  exercise  hU  las.  Cu.  t,  Rodtl,  9S  U.  S.  S33  ;  Ins. 
I  the  act  he  was  Co.  t.  Bnmyhton,  IDS  U.  8.  131. 
ny  is  lialjle.  On  The  meaning  of  the  rale  in  Terri)'t 
s  no  presumption  oan  is  made  plainer,  if  possible,  by 
r  otherwise,  that  what  was  said  by  Mr.  Justice  Gray  in 
rom  insanity,  and  Ini.  Co.  t.  Brougldon.  In  delivering 
he  evidence  that  the  opinion  of  the  Supreme  Court  in 
excited  or  angry  that  case,  he  said  that  an  act  of  self- 
formed  the  deter-  deslroelion  is  not  to  be  considered  the 
gwn  life,  because,  act  of  the  assured  when  his  "  reason  is 
I  usual  reasoning  so  clouded  or  disturbed  by  insanity  as  to 
lealh  to  life,  llien  prevent  his  undcraundiug  the  real  nature 
lable,  because  he  of  the  act  as  regards  either  its  physical 
'ithin  the  meaning  conscqaences  or  moral  aspect." 

The  rule  in    Jerry'i  Catt  has  been 

the  plaintiff,  and  adopted   in   Georgia :  Lift  An.  of  Am. 

!Cordinglj.      The  t.     Walter,    57   Ga,    553.      Tennejwc : 

S  to  the  Supreme  I^denhaver  t.    Ina.  Co.,  T  Heisk.  56T. 

nnent  bclo>T   waa  Michigan  :   lai.  Co.  v.  Moore,  Si  Mich, 

g  the  opinion  of  41.     Ohio;  Si^u/d  T.  Ini.  Co.,  40  Ohio 

Icwtsaid:  "We  St.  217,  and  Pennsylvania:  lai.  Co.  r. 

estion  before  ui  lo  Groom,  86  Penn.  St.  92;  Iu>.  Co.  v.  iiell't 

Ed,  being    in   the  Adm'r.,  74  Id.  176. 

linary    reasoning  Phrases  Ehdrioino  Inhane  Self- 

'ride,  jealousy,  or  Destruction. — '*  Die  bj  hia  own  haad 

I  tlie  illl  of  life,  iiiiK  or  insane:"   Gogorxa  T.  Int.    Co.. 

>wn  life,  the  pro-  6S  N.  Y.  232.     "  Die  bg  hit  own  act  or 

!  can  be  no  reco-  tnlenlion,  uArther  mne  or  intane  :"  Adkint 

I   caosed   hy   the  v.    lot.    Co.,   70    Mo.    S7.      "Die  fcy 

isured,  he  know-  taicide,  lane  ortnwin*:"    Bifftlotiiv,  ht, 

hia  death  shall  be  Co.,   93  U.  S.  564.     "Du  bg  tvlcidt, 

;     but    when    his  /elonioui  or  othtru-ite,   nine  or    intone;" 

so  far  impaired  Pleret  t.  Tni.  Co.,  34  Wis.  389  ;  and  die 

1  nnderstand    the  by  "  tel/-dnrruclioH,  /rlonioat  or    other- 

neral  nature,  con-  wise :"  Ritey  r.  Hartford  Lift  jr  Amu- 
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ity  Int.  Co.,  25  Fed.  Rep.  315  ;  see  alto 
dictum  in  Bigelow  v.  Int.  Co.,  93  U.  S. 
284,  288,  are  synonymous  expressions 
and  inclade  all  cases  of  yolunUiry  self- 
destruction,  with  an  understanding  of  the 
physical  character  of  the  act,  whether  the 
act  is  the  result  of  an  insane  condition 
of  the  assured's  mind  or  not. 

PRBBUXPTIOKB. — Evidence. — ^Where 
a  person  is  found  drowned  without  any 
marks  of  violence  on  his  person,  that  fact 
is,  of  itself,  no  eyidence  of  suicide  :  Int. 
Co.  T.  Deipeuchf  82  Penn.  St.  225  ;  nor 
is  the  fact  that  the  deceased  was  a  spiritu- 
alist and  believed  be  would  enjoy  the 
pleasures  of  iliis  life  in  the  next,  admis- 
sible in  evidence  under  such  circumstances 
to  establish  suicide :  Int.  Co,  r.  DelpeueH, 
iupra. 

The  presumption  is  ordinarily  in  favor 
of  a  natural  death  :  Hancock  v.  Ins.  Co., 
34  Mich.  42  ;  Its.  Co.  v.  Uogan,  80  111. 
85. 

In  Terrtft  Ccue,  Mr.  Justice  Milleb 


instructed  the  jury,  as  we  hivs  Men,  thit 
'*  there  is  no  presumption  of  law,  jnu 
fade  or  otherwise,  that  self-destrKtioD 
arises  from  insimity,"  and  the  nk,  is 
stated  by  him  is  supported  by  the  cua : 
Weed  V.  Int.  Co.,  41  N.  Y.  (Sup.  O.) 
476  ;  Phadcnhaur  v.  hs.  Co.,  7  HeisL 
567  ;  Coffey  v.  Int.  Co,,  35  N.  T.  (Sap. 
Ct.)  314. 

In  SchtdU  V.  Int.  Co.,  40 OhioSt.SI7, 
it  was  held  that  the  presumption  in  ctie 
of  suicide,  is  that  it  was  committed  vhik 
sane  ;  but  the  true  rule  is  probsUy  is 
suggested  in  a  New  York  case,  that  there 
is  no  presumption  either  way :  Cofeg  t. 
Int.  Co.,  35  N.  Y.  (Sup.  Ct)  514.  In 
two  cases  it  has  been  held  that  vbere 
there  is  other  evidence  of  insuiitj 
the  fact  of  Ruicide  may  be  considered  in 
connection  with  that  evidence :  Schefn 
V.  Life  Int.  Co.,  25  Minn.  534;  Weei 
Int.  Co.,  35  N.  Y.  (Sup.  Ct.)  386. 

Bevjamik  F  Rex. 

St.  Louis,  Mo. 


Supreme  Court  of  Minnesota, 

HAMMOND  V.  PEYTON,  Absionsc. 

As  a  general  rule,  the  equitable  lien  of  the  grantor  of  real  estate  for  the  price 
thereof  is  not  assi^able,  although  there  may  be  exceptions  to  this  rule  in  faror  of 
persons  who  merely  stand  as  representatives  of  the  grantor. 

The  lien  itself  is  not  in  accordance  with  the  policy  of  the  law,  and  should  be 
restricted  rather  than  fostered. 

Appeal  from  an  order  of  the  District  Court,  Saint  Louis  county. 

The  opinion  of  the  Conrt  was  delivered  by 

Berry,  J. — The  equitable  lien  of  a  grantor  for  the  price  of  real 
estate  has  been  recognised  by  this  court  in  Selby  v.  Stanley,  4  Minn. 
65,  Gil.  34 ;  Doughaday  v.  Paine,  6  Minn.  443,  Gil.  304 ;  Dukt 
V.  Balme,  16  Id.  306,  Gil.  270 ;  and  Walter  v.  Hanson,  24  N.  W. 
Rep.  186. 

But  whether  the  lien  is  assignable,  or  whether,  if  assignable,  it 
passes  upon  the  transfer  of  the  debt  which  it  secures  as  an  incident 
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reof,  and  without  &ay  express  or  formal  assignment,  has  not  been 
B  determined.  It  is  to  be  regretted  that  the  idea  of  a  grantor's 
was  ever  admitted,  especially  in  this  country,  where  registr*- 
I  of  transactioDB  affecting  real  estate  is  bo  generally  provided 
and  practised.  It  is,  however,  recognised  in  England,  and  in  a 
ority  of  the  states  of  the  Union,  though  it  is  utterly  repudiated 
several,  and  in  Others  has  been  abolished  by  statute.  See  3 
1.  Eq.  Jur.  §  1249;  Bisp.  Eq.  353 ;  Tiedm.  Real  Prop.  292,  and 
s. 

0  Mackreth  v.  Symmont,  15  Ves.  329,  the  leading  case.  Lord 
ION  appears  to  look  upon  the  doctrine  of  lien  with  disfavor ; 

see  in  the  same  direutioo,  Kettlewellv.  WaUon,  21  Ch.  Div. 

;  and,  in  this  country,  we  find  still  more  emphatic  protests 
nst  it,  and  regrets  that  it  should  have  ever  been  allowed  to  gain 
oting :  Bayley  v.  Ortenleaf,  7  Wheat.  46,  Marshall,  C.  J. ; 
jg»  V.  Bill,  6  How.  (Miss.)  362 ;  3  Pom.  Eq.  Jur.  256,  note 
Simpton  v.  Mundee,  3  Kan.  172 ;  Philbrook  v.  Delano,  29 

410;  Shkpley,  C.  J.;  Ahrend  v.  Odiome,  118  Mass.  261, 
IT,  C.  J. ;  Kauffelt  v.  -Btwer,  7  S.  &  R.  64,  Gibson,  J. ;  Wei- 

1  V.  Bonner,  9  Ga.  82.  Perhapa  one  of  the  strongest  indorse- 
ts  of  the  doctrine  is  found  in  Manly  v.  Slaton,  21  Vermont 
,  by  Rbdfield,  C.  J.,  in  1849;  but  in  1851  it  was  utterly 
id  out  by  the  legislature  of  that  state.  "  As  to  its  origin  and 
)nale,"  says  Mr.  Pomeroy,  3  Eq.  Jur.  1252,  citing  many 
lorities,  "  there  has  been  a  great  diversity  of  opinion.  It  has 
1  accounted  for  as  a  trust,  as  an  equitable  mortgage,  as  arising 
t  a  natural  equity,  and  as  a  contrivance  of  the  chancellors  to 
le  the  unjust  rule  of  the  early  common  law  by  which  land  was 
from  the  claims  of  simple  contract  creditors."  And  this  author, 
cting  all  these  theories  himself,  accounts  for  it  as  an  instance  of 
"  higher  importance,  consideration  and  value  given  to  real  than 
lersonal  property."     And  in  sect.  1251  of  the  same  work  it  is 

said,  that  *'no  other  single  topic  belonging  to  equity  juris- 
leoce  has  occasioned  such  a  diversity,  and  even  discord,  of 
lion  among  the  American  courts  as  this  of  the  grantor's  lien, 
in  nearly  every  question  that  has  arisen  as  to  its  operation,  its 
rer  or  discharge,  the  parties  against  whom  it  avails,  and  the 
ies  in  whose  favor  it  exists,  the  decisions  in  different  states,  and 
etimes  even  in  the  same  state,  are  directly  conflicting.  It  is 
;tically  impossible  to  formulate  any  general  rule  representing 
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the  doctrine  as  established  throughout  the  whole  countty/'  See 
cases  cited.     See  also,  1  Perry  Trusts  234. 

We  have  referred  to  these  matters  for  the  purpose  of  Bhowing  the 
stauding  of  the  doctrine  of  a  grantor's  lien,  and  the  disposition  and 
tendency  of  the  courts  and  of  legislation  towards  it,  and  contenting 
ourselves  with  a  reference  to  the  authorities  already  cited,  withoat 
here  entering  into  a  detailed  presentation  of  them,  we  feel  war- 
ranted in  saying,  that  this  disposition  and  tendency  is  at  least  not 
to  extend  the  doctrine  beyond  what  may  be  regarded  as  the  com- 
paratively well  settled  and  established  rules  of  equity  in  reference 
to  liens  of  this  kind.  In  other  words,  the  doctrine  is  not  one  to  be 
fostered  and  encouraged,  or  allowed  to  spread,  but  rather  to  be  kept 
strictly  within  limits ;  and  this  upon  the  grounds  that  it  is  unneces- 
sary for  the  protection  of  a  grantor,  who  may  readily,  cheaply,  and 
conveniently  secure  himself  by  a  mortgage  which  can  be  put  upon 
record ;  that  the  lien  is  in  the  nature  of  a  secret  and  invisible  trust, 
and  therefore  opposed  to  the  policy  and  spirit  of  our  registration 
system ;  that  a  sale  subject  to  it  is  calculated  to  give  a  false  appear- 
ance of  credit,  and  that  it  is  contrary  to  the  spirit  and  policy  of  oar 
laws,  which  favor  the  free  transmission  of  real  estate  under  such 
conditions  that  a  purchaser  may,  with  reasonable  certainty,  know 
what  is  the  precise  state  of  the  title  which  he  acquires,  and  withoat 
being  subject  to  the  doubt  and  uncertainty  which  will  be  occasioned 
by  such  questions  as  whether  there  was  a  grantor's  lien,  or  whether, 
if  there  was  one,  it  has  been  waived  or  discharged,  and  whether  it 
has  been  assigned  or  not,  or  whether,  if  assigned,  it  still  continues ; 
all  questions  dehors  any  record. 

The  application  of  the  foregoing  considerations,  which  we  pro- 
pose to  make  in  this  case,  will  appear  hereafter.  We  have  been 
unable  to  find  any  adjudication  in  the  English  courts  (where  the 
doctrine  of  vendors'  lien  originated),  squarely  to  the  effect  that  a 
grantor's  lien  is  assignable.  The  case  of  Drt/den  v.  Fro$t^  3  Mjlne 
&  G.  670,  cited  by  counsel  and  by  many  text-writers,  does  not,  in 
our  judgment,  go  to  that  extent.  While  there  is  in  this  country  a 
diversity  of  opinion,  in  most  of  the  states  the  lien  is  held  to  be  per- 
sonal to  the  grantor  and  not  assignable,  and  it  would,  of  course, 
follow  that  in  those  states  the  transfer  of  the  debt,  either  with  or 
without  an  assignment  of  the  lien,  would  not  pass  the  lien  to 
the  transferee.  This  result  of  the  authorities  in  this  country  may 
be  verified  by  reference  to  the  cases  cited  in  3  Pom.  Eq.  Jur., 


HAUMOKD  e.  PEYTON.  398 

id  Bee  alBO,  1  Lead.  Cas.  Eq.,  4th  Am.  ed.  492  ; 
op.,  §  294  ;  2  Sugd.  Vend.  398,  note  by  Perkins  ; 
> ;  Philbrook  T.  Delano,  29  Me.  410 ;  Ahrmd  v. 
ass.  261  ;  Simpson  v.  Mundee,  3  Kan,  172 ;  Baum 
Cal.  173 ;  Welbom  v.  Bonner,  9  Ga.  82;  Brigga 
(Miss.)  362  ;  1  Jones  Mort,  §  212.  In  this  con- 
^  as  to  the  assignability  of  grantor's  liens,  ve  pro- 
mce  with  the  consideration  before  mentioned,  to 
ate  the  rule  which  is  certainly  sanctioned  by  a  great, 
preponderant,  weight  of  authority,  and  which  com- 
lur  judgment  aa  most  wholesome,  beat  calculated  to 
eral  interest,  and  most  in  accordance  with  the  spirit 
iir  laws  ;  and  this  is  in  the  direction  of  restricting 
tending  the  scope  of  the  lien.  We  therefore  hold 
lien  is  not  generally  assignable.  We  are  not,  how- 
rstood  as  holding  that  it  may  not  descend  to  the 
entative,  nor  that  it  may  not  pass  to  his  assignee 
r  the  creditors,  nor  that  there  may  not  be  some  other 
may  pass  to  some  person  who  may  be  regarded  as 
:ing  the  grantor  and  his  interest,  and  not  as  acting 

!lf. 

jgested  that  the  conclusion  which  we  have  reached 
itb  analogies  of  the  law  ;  but  to  this  it  may  well  be 
lis  lien  is  a  mere  creature  of  equity,  and  therefore 
cognised  only  as  equity  has  created  it  and  as  it  is. 
i,  the  considerations  before  presented  distinguish  it 
iSf  instead  of  being  disfavored,  are  favored  in  law  ; 
mechanics'  Hens.  These  being  created  by  statute, 
ons  as  to  assignability,  must  be  regarded  as  favored 
efore  entitled  to  beneGcial  construction.  This  dis- 
e ;  but  we  may  add,  that  if  there  were  any  doubt 
tness  of  our  conclusion,  it  is  by  no  means  clear  that 
tiff,  claimed  to  amount  to  a  waiver,  would  not  lead 
It. 

Order  sustaining  the  demurrer  affirmed. 


w  «»iBO.biliiy  of  • 

equitable,  exiati  onlj  in  equii}'  jurispru- 

■ lien  ii  in  ioextri- 

dence,  nod  ii  of  purely  equitable  copni- 

this  comtTj.      Tho 

•ance.     The  entire  legal  eilate  and  tho 

■  Ter.dor'1  lien  and 

been  lost  sigttl  of  or 

Tims  there  are  two  claasca  of  cases :    I. 

gnnKn'i    lien     ii 

Where  there  is  an  absolute  deed  given 

894 


HAMMOND  V.  PEYTON. 


which  conveys  awajr  the  legal  title. 
2.  Where  only  a  bond  for  a  deed  is 
giyen  to  convey  when  the  pnrchase- 
money  id  paid.  The  vendor  who  retains 
his  legal  title  and  merely  gives  his  bond 
to  convey  is  in  a  very  different  condition 
in  regard  to  the  land  he  has  sold  than  he 
who  has  made  an  absolute  deed  convey- 
ing away  the  legal  title.  When  the 
legal  title  is  retained,  the  transaction  on 
its  face  shows  that  it  is  the  intention  to 
hold  such  title  as  security.  It  is  equiva- 
lent to  conveying  the  land  and  taking  a 
reconveyance  by  way  of  mortgage.  In 
such  a  case  the  question  of  want  of  no- 
tice cannot  arise,  for  he  who  purchases 
from  one  whose  only  title  is  a  bond  to 
convey,  must  know  the  rights  of  the 
original  holder  or  be  guilty  of  such 
negligence  as  is  evidence  of  fraud.  It 
will  be  seen  that  the  doctrine  of  the 
cases  which  hold  that  the  assignee 
of  a  note  given  for  the  purchase- 
money  of  land  does  not  acquire  the  lien 
which  the  vendor  himself  had,  can 
have  no  application  to  cases  where  the 
legal  title  does  not  pass. 

The  vendor's  lien  is  held  to  be  non- 
assignable in  Arkansas,  California, 
Grcorgia,  Illinois,  Iowa,  Maryland, 
Mississippi,  Missouri,  North  Carolina, 
New  York,  Ohio  and  Tennessee.  Where 
an  express  assignment  is  thus  forbidden, 
it  follows  that  an  equitable  assignment 
by  way  of  subrogation  is  impossible. 
Where  by  express  arrangement  the  pur- 
chase-money note  is  given  to  a  third  per- 
son, instead  of  the  grantor,  such  person 
is  generally  held  entitled  to  the  lien  : 
Mitchell  V.  Bult,  45  Ga.  162  ;  Nichols 
v.  Ghver^  41  Ind.  24  ;  Hamilton  v.  Gil- 
bertf  2  Heisk.  680  ;  Francis  v.  Weils,  2 
Col.  660;  Perkins  v.  Gibson,  51  Miss. 
699 ;  Lathan  T.  Staples,  46  Ala.  462  ; 
Campbell  v.  Roach,  Id.  667. 

In  a  note  to  the  leading  case  of  Mack- 
reth  V.  SymmonSf  1  Lead.  Cas.  in  £q. 
494,  it  is  said :  *'  It  seems  to  be 
settled  that  if  a  debt  is  secured  by  an 
express  lien,  as  where  there  is  an  agree- 


ment for  a  lien  which  creates  an  equitsUft 
nKArtgage,  or  where  the  vendor  has  not 
parted  with  the  legal  title,  an  assignnKnt 
of  the  debt  entitles  the  assignee  to  the 
benefit  of  the  pledge :  Graham  v.  Mo- 
CampbeU^  Meigs  52  ;  Eskridge  v.  Mo- 
Clure,  2  Yerg.  84;  Tanner  v.  i/idb, 
4  S.  &  M.  294.  In  some  states  it  sp- 
pears  to  be  settled  that  there  is  no  dis- 
tinction between  an  express  and  implied 
lien  as  to  transferability,  and  that  as 
assignment  of  the  note  or  bond  for  the 
purchase-money  carries  the  lien  :  Ketrnji 
V.  Collins,  4  Little  289  ;  Johnston  v. 
Gwaihxneyy  Id.  317  ;  Eubank  v.  Btster,  i 
Mon.  285 ;  Edwards  v.  Bohannan,  S 
Dana  95  ;  Honore  v.  Bakewell,  6  B. 
Mon.  67  ;  Ripperdon  v.  Cosine^  6  Id. 
465  ;  Fisher  v.  Johnson,  5  Ind.  492. 

Arkansas  :  The  existence  of  the  rea- 
dor's  lien  was  recognised  in  SduJl  v. 
Biscoe,  18  Ark.  142  ;  Lavender  v.  Ab- 
bott, 30  Id.  192.  The  vendor's  liea 
cannot  be  transferred  by  assignment  or 
by  subrogation :  Schall  r.  Biseoe,  18 
Ark.  142  ;  Button  v.  Moore,  26  Id.  382. 
The  law  from  the  time  the  memory  of 
man  runneth  not  to  the  contrary  has 
been  that  the  vendor's  lien  was  personal 
and  not  assignable  :  Jones  v.  Dos,  2  Ark. 
519 ;  not  assignable  unless  under  some 
peculiar  circumstances:  Craudey  v. 
Riggs,  24  Ark.  563 ;  Carlton  v.  Bud> 
ner,  28  Id.  66  ;  Moore  v.  Andres^  14  Id. 
634  ;  Blevin  v.  Rogers,  32  Id.  258 ;  may 
be  enforced  by  the  heirs  of  the  vendor: 
Lavender  v.  Abbott,  30  Id.  192. 

Georgia  :  In  Wellbom  t.  Williatss,  9 
Ga.  86,  NiSBET,  J.,  after  a  careful  ex- 
amination of  many  of  the  authorities, 
held  that  the  mere  assignment  of  the 
purchase-money  note  did  not  cany  the 
lien.  **  The  vendor's  is  a  secret,  invisible, 
unregistered  lien.  We  are  wholly  disin- 
clined to  extend  it  to  the  assignee  of  the 
notes  ;*'  followed  in  Webb  v.  Aibouea, 
14  Ga.  216.  Lien  abolished  by  statute: 
Code  of  Ga.  1873,  sec.  1997. 

Maryland :  Vendor's  lien  recognised 
in  Magruder  v.  Peter,  1 1  Gill  &  J.  817 ; 


HAMMOKD  V.  PEYTON. 


T  r.  HMi,  II  Hd.  1S5.  Held  not 
gnablc:  Dixvnv.  Dixem,  1  Md.  Ch. 
I ;  htgldtart  T,  Arminget,  1  Bland'* 
919;  iionton  v.  ^arTtwH,  Id. 
.  In  SdauUs  T.  R«5ao,  7  Gill  k 
IS4,  the  court  inclined  to  ibe  belief 
1  the  ungues  nugbl  get  the  beneSt 
Ibe  lien  by  expr«M  sgrcemeDl,  but 
1  that  iTber«  the  rendoT  aaiigTied  (he 
chase-money  note  "  irithoat  re- 
ne,"  tfaa  lien,  being  pcnonal,  wa* 
ingniihed, 

finonri :  Lien  rccogniaed  in  MarA 
Turner,  4  Mo.  SS3  ;  Detauai  T. 
■ton,  19  Id.  tSS ;  not  usiipiiible : 
wl  T.  Bftrvtf,  TO  Mo.  lEO  ;  cxecpl 
>re  the  lendor  retains  the  legal  title  : 
uu  T.  Catolurd,  30  Id.  499. 
)hio  :  Lien  recognised  in  WUliamt  t. 
•ttrtt,  3  Ohio  35;  Aakttel  r.  Con- 
K,  IT  Ohio  St.  I)  ;  held  not  oasign- 
B  in  Bnah  v.  Kiniltg,  14  Ohio  SO  ; 
rtm  T.  BarntT,  Id.  43T  ;  Jackman  t. 
Uodc,  lId.3IB. 

rennewee :  I>icD  recognlied  in  £sJt- 
jt  t.  J/eC?ure,  S  Yerg.  S4  ;  Ron  r. 
b'lnn,  G  Id.  SO ;  not  aaaignable  : 
mil  T.  Davii,  10  Heiik.  S3S  :  T>iarp» 
DuiJap,  4  Id.  671 ;  transfer  of  the 
'chase-money  note  ex  tin  pits  hcs  the 
1 :  Gaait  T.  Oietfer,  5  YcrR.  20S, 
)  Claibonia  T.  Crodcfll,  3  Id.  37; 
aian  r.  McCamfAril.  Heigs  S3 ; 
ta^.Dtnon,  10  Uonipfa.  371. 
[owa :  The  auignee  of  a  note  giren 

the  pnrdusti-inoney  of  land  cannot 
equity  enforce  the  original  lien  of  die 
idor  Bgsinst  the  bind  :  Ditkfytxm  t. 
ue,  [  Morrif  49a ;  Cfuto  T.  Vant,  4 
>■  43t.  Lieu  recognised  in  Gra- 
gttlitr  T.  Fttrmtri/,  9  Iowa  IA3 ; 
nm  r.  McCrtm,  43  Id.  S9S.       Must 

rtaerred  by  way  of  mortgage  or 
*r  duly  executed  inatrnmeat :  Rev. 
It.  1S73,  sec.  1940. 
Iltinoii :  Vendor's  lien  reccigniscd  in 
rr  T.  Martin,  4  Scam.  148  ;  Keith  r. 
mtr,  41  III.  Sa*  ;  Kiriham  r.  Bot- 
,  t7  Id.  S99  ;  ifosiirr  v.  Mttk,  80 
T>;   bat  it  penonal  and  cannot  bo 


asiigned :  Snail  r.  Stogg,  9S  HI.  39  ; 
Wing  r.  Ooodman,  7S  Id.  1S9  ;  MaAitr 
T.  Meet,  80  Id.  79 ;  Carpenter  T. 
MUdult,  54  Id.  136  ;  Richardt  r.  Ltan- 
tag,  3SId.  431.  Will  pau  to  pcnonal 
re  present  stive,  but  cannot  be  made  tbe 
Buhjecl  of  saLe  or  transfer  by  contract: 
Keill'  V.  Somer,  33  lU.  934 ;  McLaark 
T.  Thoaat,  89  Id.  391;  Daghuff  T. 
Dayhuff,  81  Id.  499.  Assignntenl  of 
the  note  detlroys  the  tien  :  Moehier  r. 
Mtei,  80  111.  TB.  Lien  is  not  assignable 
eTen  by  express  language :  Markoe  r. 
Andreai,  67  111,  34  ;  but  it  may  be  made 
assignable  by  an  ejtpress  rcservatioQ  in 
the  deed,  which  when  recorded  is  in 
efTect  a  morlgoge  ;  Carjienter  T.  Mitchell, 
94  111.  136. 

California  :  Lien  recognised  in  Sum- 
mon V.  Uoffman,  3  Cat.  138  ;  Gallagher 
T.  Man,  90  Id.  33.  In  Bavm  t. 
Grigtbg,  31  Cal.  173,  Field,  J.,  said  : 
"  The  cases  whicli  deny  that  the  lieu 
passes  with  the  personal  security  of  the 
vendee  do  not  rest,  except  in  a  few  in- 
■lances,  npon  the  want  ofa  special  assign- 
ment  from  the  vendor,  bul  upon  Iha 
ground  thai  the  lien  is  in  its  nature  un- 
assignable. There  is  a  marlied  dis- 
tinction between  the  lien  of  a  vendor, 
after  absolute  conveyanra,  and  the  lien 
of  a  vendor  where  tbo  contract  of  sale  is 
unexecuted.  In  the  latter  case  the  ven- 
dor holds  the  legal  estate  as  security  for 
the  purchnse-rDoncy ;  he  can  assign  Ms 
contract  with  the  conveyance  of  the 
title,  and  in  such  case  the  assignee  will 
acquire  the  same  rights  and  be  subject  to 
the  same  liabilities  as  himself:  SparlcM 
V.  l/ttt,  IB  Cal.  194;  Taylor  t.  Me- 
Kimtg.  30  Id.  61 S.  In  the  formercaBe 
the  vendor  retains  a  mere  equity,  which 
to  become  of  any  force  or  ctfcct  must  be 
established  by  the  decree  of  the  court! 
£™i.  T.  Cm-illand,  31  CU.  119  ;  WU- 
iiami  V.  Yoang,  Id.  a3T ;  Porter  r. 
Broott,  39  Id.  199  ;  Ron  t.  tieint*ea, 
36  Id.  313. 

Kcw  York  :  Lien  recognised  in  War- 
mer y.  Altgne,  3  Puga  513;    Chate  v. 
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Peck,  21  N.  Y.  581  ;    Stafford  v.   Van 
Rensselaer,  9    Cow.    S16  ;     fworson  y. 
Green,   1    Johns.  Ch.    308;     Smith  y. 
Smith,  9  Abb.  Fr.  N.  S.  420.    In  IV/ii/e 
V.    Wiiliams,   1   Paige  502,  Cbanccllor 
Walworth  held  that  the  Ycndor's  lien 
did  not  pass  by  implication  to  the  assignee 
of  the  note,  but  intimated  that  it  might 
oe  transferred  by  special  agreement.  See 
Smith  V.  Smith,  9  Abb.  Pr.  N.  S.  420. 
In    Bollock    T.    Snuth,    3   Barb.    272, 
Stboko,   J.,  said :     '*  If  the   note  or 
bond  is  assigned  or  transferred  to  a  third 
person  for    his  benefit,  the  secarity  is 
gone  forever.     The  reason  is,  there  is  no 
peculiar  equity  in  favor  of  third  persons. 
But  that  does  not  apply  where,  as  in 
this  case,  the  transfer  is  only  for  the 
purpose  of  paying  the  debt  of  the  ven- 
dor, so  far  as  it  may  be  available,  and 
is  therefore  for  his  benefit ;    there  the 
equity  continues.*' 

Mississippi :     The  existence   of  lien 
recognised  in  Dodge  v.  Evans,  43  Miss. 
570;    Davidson  t.  Allen,  36   Id.    419. 
Lien    personal    and    not    assignable : 
Briggs  v.  Bill,  6  How.  362  ;  Lindsey  v. 
Bates,  42  Miss.  396  ;     Walker  v.    WU- 
Hams,  1  Qeo.   165  ;  Barvey  v.  Kelly,  41 
Miss.  490 ;  Skaggs  v.  Nelson,  3  Cush. 
88;    Pius  V.   Birker,    44    Miss.    247. 
Rutland  v.  Brister,  53  Id.  683.     Lien  is 
destroyed  by  assignment  of  the  purchase- 
money   note:    Pitts  v.    Birker,  supra. 
But  in  case  the  vendor  is  compelled  to 
take  up  the  note  the  lien  revives :  Lind- 
sey V.  Bates^  42  Miss.  397 ;  Stratton  v. 
Gold,  40  Id.  778  ;    see  Perkins  v.  Gib- 
son, 51  Id.  699 ;   Cotton  v.  McGehee,  54 
Id.  510.     The  vendor's  lien  is  not  lost 
by  assignment,  where  title  bond  only  is 
given.     The  effect  of  the  title  bond,  so 
far  as  it  efiects  the  securing  of  the  pur- 
chase-money, is    a   conveyance  of   the 
title  and  the  taking  of  a  mortgage  :  Tan- 
ner V.  Bieks,  4   8.   &  M.  294 ;    citing 
Dollahite  v.  Ome,  2  Id.  590  ;  Parker  r. 
Kelly,  10  Id.  184 ;     Wilkins  r.   Bum- 
phrey,   I  Cash.  311  ;  Robinson  T.  Bar- 
bour, 42   Miss.  795 ;     Pitts  v.  Ihrker, 


44  Id.  247  ;    Moore  r.  Lackey,  53  Id. 
85  ;  Mhoon  v.  Wilkerson,  47  Id.  633. 

Alabama  :  Lien  recognised :    Gordon 
V.  Bell,  50  Ala.  213  ;   Wood  v.  S^ent, 
44  Id.  686.     The  transfer  of  the  debt 
carries  the  lien  :  Simpson  v.  McAlUsttr, 
56  Ala.  228  ;    WeOs  v.  Morrow,  38  Id. 
125;      Wlike  v.   Stover,   10    Id.    441; 
Grigsby  v.  Bair,  25  Id.  327  ;    Boper  t. 
McCook,  7  Id.  319  ;  Ploicman  v.  Riddle, 
14  Id.  169.    But  if  the  purchase-money 
note  be  assigned  **  without  recourse,"  or 
in  any  other  manner  which  cuts  off  the 
vendor's  liability,  the  lien  is  held  not  to 
pass:     Ball    v.    Click,    5    Ala.    363; 
Grigsby  v.   Bair,  25  Id.  327  ;    Bank- 
head  V.   Owen,  60  Id.  457 ;    Bamelt  v. 
Riser's,  Ex.  63  Id.  347  ;  Walker  v.  Car- 
roll,  65  Id.  61.     Where  the  lien  passes 
by  assignment  and  the  note  is  returned 
to  the  vendor  unpaid,  he  may  enforce  the 
lien:     White  v.  Stover,  10   Ala.  441  ; 
Roper  y.  MeCook,  7  Id.  318;    BaWt 
Exr's.  V.   Click,  5   Id.  363  ;    Keily  r. 
Biyne,  18  Id.  373. 

Indiana :  Lien  recognised  in  Diebler 
v.  Bamwick,  4  Blnckf.  339  ;  Yargan  v. 
Shriver,  26  Ind.  364.  A  transfer  of  the 
debt  carries  the  lien  :  Nichols  v.  Glover, 
41  Ind.  24 ;  Johns  v.  Sewell,  33  Id.  1  ; 
Wisemcm  v.  Butchinson,  21  Id.  40; 
Kern  v.  Bculerigg,  11  Id.  443. 

Kentucky  :  Lien  recognised  in  TWii- 
ton  V.  Knox,  6  B.  Mon.  74  ;  Tiemcui  v. 
Thurmanf  14  Id.  277.  May  be  as  signed : 
Broadwell  v.  King.  3  B.  Mon.  449; 
Bonore's  Exr'i  v.  Bakeurell,  6  Id.  67'; 
Ripperdon  v.  Cozine,  8  Id.  465 ;  En- 
bank  V.  Rutofi,  Id.  286  ;  Edwards  v. 
Bahannon,  3  Dana  98 ;  Johnston  v, 
Gwathmey,  4  Little  317;  Atnny  v.  Col- 
lins, Id.  289;  Thorns  v.  WyaU,  5 
Moore  132. 

Texas  :  Lien  recognised  in  Briscoe  v. 
Bronaugh,  1  Tex.  326 ;  Yarborough  v. 
Wood,  42  Id.  91.  Held  assignable  in 
D^bruhl  V.  Maas,  54  Tex.  464  ;  Wldie 
V.  Downs,  40  Id.  225  ;  WaU  v.  WhUt^ 
30  Id.  421. 
Lien  recognised  in  Michigan :  CarroU 
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■  Rwn/an-,  Hut.  !>5 :  Poyiia  r.  Miorne,  (IB  MaM.961.  Penna^IvanU  : 

.  31  Mich.  Sil.    New  Jereej  ;  In  KauffA  t.  Bowtr,  7  S.  ft  R.  6i  ;  Zmt- 

'Jon  T.  Todd,  a  Green  397  ;    Car-  mger  ».  MillmDtr,  i  Penn.  St.  *03 ;  Slt- 

Budmd,   96    N.  J.  311.      Wis-  pAcni'i  Apptal,  38  Id.  9. 
:  In   TiAtg  t.  McAliitur,  9  Wis.  Left  in  donbt  in  Conneclicut :  Atwnod 

WiUard  T.     Rea4,   36     Id.  StO.  r.  Vincent,   17    Conn.   S75  i    Walim  r. 

ulo  :  In  Franeii  T.   tfe/fi,   S  Col.  Wellt,  5  Id.  468  ;  Oiapnan  x.  BearMeg, 

Florida:  In  Bradford  v .  Martin,  31  Id.  IIS.    New  Uamp*hira  :  Arlitnt. 

463.    Dislrict  of  Colambia ;    In  Bratim,  44  N.  U.  lOS.     Khnde  Island  : 

'.  Snilk,  1  McArthnr  SS3.      Ore-  Perry  t.  Grant,  10  R.  I.  334.     In  Vet- 
In    Pta—    ».   A'd/y,    8    Oreg.  mom  Virginia  and  West  Virginia,  up- 
held  bj   judicial    decisioni,    but    now 

idor's  lien  denied  and  repudiated  tiboliabed  bj  italnte.     In  West  Virginift 

uu:  Smp»im  t.  Stmndee,  3  Sans,  and  Virgiitia  it  maj  be  rescrred  on  ibe 

Smilh   T.   BiMland,   13   Id.  34S.  face  of  the  decil.    See  Vermont  Statutes 

Carolina  :    Wragg  t.  Com}d.  Gen.,  of  1851,  Ch.  47  ;    Hanlg  t.  Staion,   31 

Miu.  SOS.   Nonh  Carolinn:   Worn-  Vt.  371.       Virginia:     Code  1873,  Ch. 

bottle,  3  Ired.  Eq.  tSZ  ;   Camertm  115,  sec.  1 ;  Wadev.  GreeniK>od,2  Robl. 

tm,  7Id.  IRO.      Maine:    Gilman  47S.     West  Virginia :    Code  IBTO,  Cb. 

■m,  1  Mason  191;    Ptalbrook  t.  T8,  sec.  1. 

a,  S9  Me.  410.      Muiu;hiuetti :  Cbablu  Bitbke  Elliott. 

il  T.  Dani,  9  Mel.  4B9  ;  Akrent  t.         Minneapolis,  Minn. 
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act  prOTiding  increased  penalties  for  second  and  suhaeqaent  offences  of  bnrglsr7, 
larcenj,  horse-stealing,  robbery,  forgerj,  or  connlerreiling,  is  not  nnconstilo- 
.  eilher  as  risiting  penallies  disproportioned  to  the  offences,  or  as  placing  the 
lam  in  }eop«rdj  ft  second  lime  for  the  same  offence. 

ere  snch  act  proridea  that,  wheneier  any  person  baring  been  convicted  of  either 
eral  ennmarated  crimes  shall  thercaner  be  convicted  n/' nay  on*  of  sucA  cn'mei, 
II  be  liable  to  snch  increased  pentltj  it  does  not  require  that  the  second  of- 
dealt  with  therein  shall  be  a  second  instonce  of  the  identical  crime  for  which 
ender  was  first  convicted.  Therefore,  a  conviction  of  burglarr,  accompanied 
lof  of  a  former  eonriction  of  robbef^,  eonalilntes  ■  cose  of  second  offence. 
fact  that  the  former  conTiction,  which  is  proved  in  order  to  constitute  a  second 
!,  wu  erroneons,  wilt  not  prevent  the  operation  of  the  statute,  if  such  error  did 
priTc  ibe  court  of  jurisdiction. 

iceding  that  atrial  b^tbe  cotirt  of  ■  criminal  case,  the  defendant  having  waived 
,  t*  erroneons,  jet  inch  bd  error  will  not  make  the  conviction  void  ;  and  snch 
riction  of  one  of  the  offences  enumented  in  [he  above-cited  act  will  render  a 
luentoonvietionofanj  of  those  offences  a  second  conviction  within  the  meaning 

■ct. 
!  fact  that  the  constitution  of  the  state  has  been  disregarded  in  the  coarse  of 
al  proeeedinga  will  not  render  the  Jadgmentin  which  snch  proceedings  terminate 
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void,  if  the  error  wai  not  upon  a  jurisdictional  point ;  nor  can  sncli  jodgment  be  eot' 
laterally  impeached.  The  trial  bj  the  oonrt  of  a  man  npon  a  criminal  duirge,  be 
haying  waived  a  jury,  while  an  error,  is  not  a  jurisdictional  error. 

Error  to  Criminal  Court,  Cook  countj. 

J.  M.  Langnecker^  for  plaintiff  in  error. 

J.  S.  Orinnelly  Prosecuting  Atty.,  and  Oeo,  Hutii^  Atty.-Gen., 
for  the  People. 

The  opinion  of  the  court  was  delivered  by 

Sheldon,  J. — Joseph  Kelley,  at  the  January  term,  1884,  vas 
tried  by  a  jury  in  the  Criminal  Court  of  Cook  county  for  burglary; 
the  indictment  containing  a  count  setting  forth  a  former  conviction, 
at  the  July  term  1882,  of  said  Kelley  for  robbery.  He  vas  found 
guilty  of  burglary,  and  the  jury,  under  the  instruction  of  theconrt, 
fixed  his  punishment  at  fourteen  years'  imprisonment  in  the  peni- 
tentiary.    The  court  sentenced  him  accordingly. 

Several  questions  are  raised  with  respect  to  the  act  respecting 
convictions  upon   second  and  third  offences,  approved  June  23, 
1883.    Laws  1883,p.  76.     That  act,  in  its  first  section,  is  as  follows: 
^'  That  whenever  any  person,  having  been  convicted  of  either  of 
the  crimes  of  burglary,  grand  larceny,  horse-stealing,  robbery,  for- 
gery or  counterfeiting,  shall  thereafter  be  convicted  of  any  one  of 
such  crimes  committed  after  such  first  conviction,  the  punishment 
shall  be  imprisonment  in  the  penitentiary  for  the  full  term  provided 
by  law  for  such  crime  at  the  time  of  such  last  conviction  therefor; 
and,  whenever  any  such  person  having  been  so  convicted  the  second 
time,  as  above  provided,  shall  be  again  convicted  of  any  of  said 
crimes  committed  after  said  second  conviction,  the  punishment  sball 
be  imprisonment  in  the  penitentiary  for  a  period  of  not  less  than 
fifteen  years ;  provided,  that  such  former  conviction  or  convictions 
and  judgment  or  judgments  shall  be  set  forth  in  apt  words  in  the 
indictment." 

It  is  objected  that  the  act  is  unconstitutional  in  that  it  violates 
the  provision  *'  that  all  penalties  shall  be  proportional  to  the  nature 
of  the  offence ;"  and  it  is  because  of  a  former  conviction,  for  which 
the  person  charged  has  paid  the  penalty.  Similar  statutes  ha?e 
been  adopted  in  many  of  the  states,  and  they  are  upon  the  principle 
that  it  is  just  that  an  old  offender  should  be  punished  more  severely 
for  a  second  offence ;  that  repetition  of  the  offence  aggravates  guilt: 
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lish.  Crim.  Law  959 ;  1  Wbart.  Crimes,  §  13.  It  would  bo  eo- 
\j  competent  for  the  legielature,  m  the  absence  of  this  act,  to 
[,  u  a  puDishment  for  the  first  commission  of  any  one  of  the 
a«a  named,  the  highest  panishment  that  is  authorized  by  the  act, 

it  would  not  be  for  the  court  to  say  the  penalty  was  not  propor- 
led  to  the  nature  of  the  offence. 

t  is  urged  that  under  this  act  it  is  putting  the  accused  in  jeop- 
J  twice  for  the  same  offence,  in  violation  of  sect.  10,  art.  2,  of  the 
ttitation.  There  is  no  trial  twice  for  the  same  offence,  but  twice 
two  crimes  committed  at  different  times.  The  constitutional 
ctions  are  without  force. 

t  is  next  insisted,  that  under  this  act,  the  second  conviction 
t  be  for  the  same  crime  the  former  conviction  was  for.  We  do 
so  read  the  statute.     The  language  ie  moat  plain  :  that,  when- 

any  person,  having  been  convicted  of  either  of  the  several 
nerated  crimes,  shall  thereafter  be  convicted  of  any  one  of  such 
les,  etc.  It  seems  quite  clear  that  the  second  conviction  is  not 
a  of  a  particular  one  of  the  crimes — the  one  for  which  the  for- 

conviction  was  had — hut  of  any  one  of  the  crimes  named. 

record  introduced  to  show  a  former  conviction  for  robbery 
rs  that  the  accused  was  indicted  for  robbery  at  the  July  term 
lurt,  1882,  and  that  he  pleaded  not  guilty ;  that  he  waived  the 
'ventioQ  of  a  jury,  and  was  tried  by  the  court  without  a  jury, 
foand  guilty  by  the  court  in  manner  and  form  as  charged  in  the 
!tment — that  is  to  say,  of  robbery — and  was  sentenced  to  the 
lentiary  for  one  year. 

is  insisted  that  this  did  not  show  a  legal  conviction  of  robbery : 

the  accused  in  a  criminal  case  of  felony  cannot  waive  a  trial 
ury  and  be  tried,  by  consent,  by  the  court,  and  upon  a  finding 
uilty  on  such  a  trial  he  legally  sentenced  thereon.  Conceding 
to  be  80,  and  that  a  judgment  upon  such  a  finding  would  be 
;nlar  and  erroneous,  it  does  not  follow  that  such  conviction  was 
—an  absolute  nullity — and  not  to  be  taken  here  as  a  former 
iction.  There  is  a  distinction  between  "void"  and  "erro- 
s ;"  and  the  general  rule  is  undoubted,  that  where  the  court 
jurisdiction  of  the  subject-matter  and  of  the  person,  ita  judg- 
;  in  the  case  will  not  be  void,  although  it  may  be  erroneous,  and 
in  a  collateral  proceeding  the  validity  of  the  judgment  cannot 
illed  in  question. 

the  application  of  the  rule  to  the  precise  kind  of  case  which 
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is  here  presented,  what  of  authority  we  have  met  with  is  not  entirely 
harmonious.  Thus  in  Wind$ar  v.  Mc  Veigh^  93  U.  S.  274,  in  the 
opinion  by  a  divided  court,  by  way  of  illustration  of  the  argument 
that  a  judgment  may  be  void  notwithstanding  general  jurisdiction 
of  the  subject,  in  citation  of  instances  it  is  said  :  ^^  So  a  departure 
from  established  rules  of  procedure  will  often  render  the  judgment 
void ;  thus  the  sentence  of  a  person  charged  with  felony,  upon  con- 
viction by  the  court  without  the  intervention  of  a  jury,  would  be 
invalid  for  any  purpose;"  no  authority  being  cited.  In  (hm,  v. 
Dailet/j  12  Gush.  84,  in  substance  a  verdict  of  guilty  rendered  in  a 
case  of  misdemeanor,  where  the  defendant  had  consented  to  a  trial  by 
eleven  jurors,  which  is  as  much  a  ground  of  exception,  it  was  said : 
'^  As  it  did  not  affect  the  jurisdiction  of  the  court,  the  exception  was 
one  that  the  accused  might  waive."  So  in  the  recent  case  of  Louh 
ery  v.  Howard  (decided  by  the  Supreme  Court  of  Indiana),  3  N.E. 
Rep.  124,  where,  upon  a  plea  of  guilty  to  an  indictment  for  mur- 
der, the  court  fixed  the  punishment  at  imprisonment  in  the  state's 
prison  for  life,  and  so  sentenced  the  prisoner,  when,  under  the  law, 
a  jury  should  have  assessed  the  punishment  to  suffer  the  penalty  of 
death,  or  be  imprisoned  in  the  state's  prison  for  life,  it  was  held  that 
the  judgment  of  the  court  was  erroneous,  but  not  void.  And  in 
Ex  parte  Bondy  9  S.  C.  80,  where  a  prisoner  was  convicted  of  an 
assault  with  intent  to  kill,  and  sentenced  to  confinement  in  the  peni- 
tentiary, when  the  offence  was  not  punishable  by  confinement  in  the 
penitentiary,  it  was  held  that  the  sentence  was  not  void,  but  only 
erroneous.  In  JEx  parte  WatkinSj  3  Pet.  193,  Chief  Justice  Mar- 
shall said :  ^'  An  imprisonment  under  a  judgment  cannot  be  un- 
lawful unless  that  judgment  be  an  absolute  nullity,  and  it  is  not  a 
nullity  if  the  court  has  general  jurisdiction  of  the  subject,  although 
it  should  be  erroneous." 

In  Windsor  v.  Mc  Veighy  supra^  it  was  said  the  general  doctrine 
upon  this  subject  is  only  correct  when  the  court  proceeded  after 
acquiring  jurisdiction  of  the  cause  according  to  the  established  mode 
governing  the  class  to  which  the  case  belongs,  and  did  not  tran- 
scend, in  the  extent  or  character  of  its  judgment,  the  law  which  is 
applicable  to  it.  It  was  further  said,  that  the  more  correct  state- 
ment of  the  doctrine  was  in  Comett  v.  WUliamSy  20  Wall.  250 : 
that  ^^  the  jurisdiction  having  attached  in  the  case,  everything  done 
within  the  power  of  that  jurisdiction^  when  collaterally  questioned, 
is  held  conclusive  of  the  right  of  the  parties  unless  impeached  by 
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to  hear  aod  determine  a  canse  is  jnriediction. 
enever  &  cause  is  preeeDted  vfaich  briogs  this 
'.  3.  V.  Arredondo,  6  Pet.  709 ;  £u»h  v.  San- 

f  the  former  conTiction)  there  vas  unbounded 
le  subject-matter  and  person.  The  court  had 
tear  and  determine.  The  judgment  was  not 
urt  had  no  power,  under  any  circumstances,, 
of  facts,  to  pronounce  in  such  a  case ;  but  it 
)wer  of  the  jurisdiction  which  had  attached. 
i,  60  N.  T.  570.  If  there  had  been  a  finding 
ihment  by  a  jury,  or  if  there  had  been  a  plea 
iner,  in  either  such  case  the  judgment  would 
the  judgment  be  wrong,  it  is  because  it  was 
lurt's  finding  the  guilt  and  fixing  the  panisb- 
rectness  of  the  judgment  depended  upon  the 
ts  which  was  presented  in  the  progress  of  the 
&tion  of  a  case  of  which  the  court  had  jurisdic- 
>ne  in  the  exercise  of  jurisdiction,  and  not  from 

t  of  ground  there  can  be  for  holding  the  judg- 
Toneous  merely,  is  that  there  was  a  departure 
node  of  procedure.  To  admit  such  ground  of 
old,  would,  as  ii  seems  to  us,  in  a  great  mea- 
make  uncertain  the  well-established  distinction 
ity  of  a  judgment  when  collaterally  questioned 
<r  want  of  jurisdiction,  or  erroneous  merely  in 
etion. 

Lim.  (5th  ed.)  504. 505,  it  is  laid  down  :  "It 
irregularities  in  the  course  of  judicial  proceed- 
im  void.     An  irregularity  may  be  defined  as  a 

particular  course  of  procedure  which  conform- 
of  the  court,  ought  to  have  been  observed  in  the 
I  507 :  "  In  any  case,  we  suppose  a  &ilure 
oper  demand  would  be  an  irregularity  merely 
ings  liable  to  reversal,  but  not  making  them 

;he  former  conviction  here  should  be  adjudged 
erroneous,  and  not  to  be  an  absolute  nullity ; 
ler  the  circumstances  of  this  case,  where  the 
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defendant  accepted  the  sentence  of  the  coart  and  suffered  it  to  be 
carried  into  execution  by  undergoing  the  punishment.  The  court 
had  fixed  the  minimum  punishment  for  robber;— one  year  in  the 
penitentiary ;  the  maximum  being  fourteen  years.  The  defeodant 
may  have  deemed  it  for  his  interest  to  abide  by  the  sentence  of  the 
court  rather  than  to  have  it  set  aside,  and  he  be  exposed  to  the  peril 
of  having  a  greater  punishment  aflSxed  by  a  jury.  The  judgment 
having  been  acquiesced  in,  and  full  execution  had  of  it,  we  do  not 
see  how  it  can  be  looked  upon  as  a  nullity.  It  must  be  held  to  he, 
for  the  defendant,  an  acquittance  from  the  crime.  Upon  another 
indictment  for  the  same  offence,  he  might  plead  the  former  convi^ 
tion  in  bar ;  and  if,  in  favor  of  the  prisoner,  the  former  conviction 
would  not  be  held  a  nullity,  neither,  as  against  him,  should  it  be  so 
held. 

Perceiving  no  error  in  the  record,  the  judgment  will  be  affirmed. 


The  rule  laid  down  in  the  principal 
case  respecting  waiver  of  trial  bj  jury  in 
a  case  of  felonj  is  of  such  importance  as 
to  deserve  more  than  a  passing  notice. 
We  have  always  supposed  that  the  jury 
constituted  an  integral  part  of  the  tri- 
bunal established  by  the  constitution  for 
the  trial  of  persons  indicted  for,  felony. 
With  respect  to  this  question  Judge 
CooLET  says,  in  bis  work  npon  Oonstitu- 
tional  Limitations :  **  A  petit,  petty,  or 
traverse  jury  is  a  body  of  twelve  men, 
who  are  sworn  to  try  the  facts  of  a  case 
as  they  are  presented  in  the  evidence 
placed  before  them.  Any  less  than  this 
number  of  twelve  would  nut  be  a  com- 
mon-law jury,  and  not  such  a  jury  as  the 
constitution  guarantees  to  accused  parties 
when  a  less  number  is  not  allowed  in 
express  terms ;  and  the  necessity  of  a 
fuU  panel  could  not  be  waived — at  least 
in  case  of  felony— even  by  consent.'* 
Cooley's  Const.  Lim.  *319  ;  Work  v. 
Stale,  2  Ohio  St.  896 ;  Cancemi  v.  Peo- 
plCf  18  N.  T.  128;  Broum  v.  Siate^  S 
Blatchf.  561  ;  Bill  v.  Peopley  16  Mich. 
351  ;  State  v.  Maf^fieid,  41  Mo.  470  ; 
Broum  y.  States  16  Ind.  496;  Opiniona 
of  Judges,  41  N.  H.  550;  Vaughn  v. 
Scade,  SO  Mo.  600;  Kieinsehmidt  v. 
Dunphy,  1  Montana  118;  Allen  y.  State, 


54  Ind.  461  ;  State  v.  Loekwood,  43  Wii. 
403;  State   T.    Davis,    66    Mo.    684; 
Williams  v.   J^ate,    12  Ohio  St.  621; 
Swart  y.  Kiuiball,  43  Mich.  443 ;  BtU  t. 
State,  44  Ala.  393  ;  State  v.  Camam,  63 
Iowa  130 ;  State  v.  Langam,  83  1).  W. 
Kep.    907.     See  contra,  StaU  v.  Kauf- 
man, 51  Iowa  578.  , 
We  have  examined  aU  the  cases  abon 
cited  ;  and  while  in  none  of  them  doei 
the  question  of  the  validity  of  the  sentnice 
npon  a  trial  by  the  court,  or  by  the  ooorti 
with  less  than  a  conmion-law  jury,  came 
in  question  in  a  collateral  proceeding,  in 
the  most  of  them  it  seems  taken  for  gnmtod 
that  such  a  sentence  b  a  nullity.    The 
words  **  nullity,"  **  null  and  void,"  are 
frequently  used  by  the  courts  and  wricen 
to  express  the  effect  of  such  a  sentence. 
We  are  aware  of  bat  one  case,  and  thst 
a  nisi  prius  one,  where  the  precise  qnet- 
tion  has  arisen;  and  that  arose  npoe 
habeas  corpus  before  the  Hon.  Wiluam 
W.  Mc  Alustbr,  of  the  AppeUaie  Conrt 
for  this  district ;  who  held  that  the  sen- 
tence of  a  prisoner  tried  by  the  eoart 
without  a  jury,  npon  an  indictment  for  s 
felony,  trial  by  jury  having  been  waived 
by  the  defendant,  was  a  nuUity  ;  and  vho 
upon  the  trial  court's  declining  to  aeiio 
take  cognisance  of  the  case  and  retiy  H* 
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bU  dbehtrga.  The 
n»d  jarist,  though  not 
oT  lul  mort,  M  JDillj 
wdght.  It  wu  hii 
I  that  tbe  jnrj  vu  mo 
.  court,  and  that  it  wu 
lbs  puliei  bj  conient 
itilatioa  of  the  coart. 
,  IS  Chic  Leg.  News 
pU  T.  Lgent,  reported 

1  to  b«  the  oiNnion  of 
T,  who«e  opinion  upon 
loentilled  to  grot  ra- 
.  reg&rd  the  qaouiion 

in  tbe  principal  g>m 
III.  Um.,  that  in  any 
Hard  a  JQ17  on  proper 
:  an  iiregnlaritj  merely 
eecdiDgs  liable  to  re- 
iking  them  void,  and 
I  BO  authority,  ai  ez- 
km  Qpon  the  precise 
I  for  in  another  place 
idering  tbe  sabject  of 
in  euei  of  felony  he 
nity  in  case  of  *  trial 
lan  twelve,  by  cooMnt, 
tritranal  woold  be  one 
iw,  created  by  the  mere 

the  paniee ;  and  it 
I  an  attempE  to  submit 
irbitration  the  qnestioit 
led  bo*  been  guilty  of 
It   ihe   «t«le;"  Cooley 

iremiM  of  the  conrt  in 
that  the  trial  of  ■  case 
»ntt  without  a  jury  ii 
ore  from  the  aitabliihed 
«,"  we  can  agree  with 

.  that  It  ii  more  than  a 
Dm  the  established  mode 
tbe  conrt  say  in  Wiiul- 
,  93  U.  R.  S83,  "the 
by  connsel  that  where 
■oqaired  jnriHjiction,  it 
decide  every  qaesiion 
Ibe  caie,  and  in  jadg- 


roent,  however  erroneosa,  cannot  be  col- 
laterally assailed,  i*  andoDbtedly  correct 
as  a  general  proposition  ;  bat  like  all 
general  propositions  is  labject  to  many 
qnalifications  in  its  application.  All 
eonrts,  even  the  highest,  are  more  or  less 
limited  in    their   jurisdiction ;  Ihey  a 


particular  classes  of  actions, 
inch  as  civil  or  criminal ;  or  to  parCieO' 
lar  modes   of  administering  relief,  sndi 


limited  t 


as  lei^al  or  eqnilable  ;  0 
of  a  special  character,  such  as  arise  in 
navigable  riven,  or  relate  to  tesMmentary 
disposition  of  real  estate  f  or  to  the  case 
of  partieolar  proctsi  in  the  eoforcemeol  of 
the  judgments.  JVbrfMv.  jtfeaifor,  Circnit 
Coart  for  California.  Though  the  conn 
may  poesess  jurisdiction  of  •  cause,  of 
the  sabject-mattcr  and  of  the  parties, 
jt  i*  stiU  limited  in  it*  mode*  of 
procednre,  and  in  tbe  extent  and  cb«^ 
acter  of  its  judgments.  It  must  act 
jadicially  in  all  things,  and  cannot  then 
transcend  tbe  power  conferred  by  the  law. 
If,  for  instance,  the  action  be  npoa  a 
money  demand,  the  conrt,  notwilhstand' 
icg  in  complete  jurisdiction  over  the  sab- 
ject and  the  parties,  has  no  power  to  paM 
jndpmenl  of  imprifonroent  in  the  peni- 
tentiary upon  the  defendant.  If  the 
action  be  for  a  libel  or  personal  tort,  the 
court  cannot  order  in  the  esse  a  specific 
performance  of  a  conlracl.  If  the  action 
be  for  the  possession  of  real  property, 
the  conrt  is  powerlea  to  admit  in  the 
case  the  probate  of  a  will.  *  •  •  Tlie 
jadgmenla  mentioned,  given  in  the  easel 
supposed,  would  not  be  merely  erroneous, 
they  would  be  absolutely  void  i  because 
the  court  in  rendering  tbem  would  tran- 
scend the  limits  of  its  authority  in  those 
cases.  *  *  *  So  a  departure  from  estab- 
lished modes  of  procedure  will  often  make 
the  judgment  void  ;  thus,  the  sentence 
of  a  penion  charged  with  felony  upon 
conviction  by  the  court  without  the  inter- 
vention of  a  jury,  wonld  be  invalid  for 
any  purpose.  The  decree  of  a  court  of 
equity  upon  oral  allegation 
ten  pleadings,  wouU  be  an 
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force  beyond  that  of  an  advisory  proceed- 
ing of  the  chancellor ;  and  the  reason  is, 
that  the  courts  are  not  antlioriied  to 
exert  their  pover  in  that  way.  The  doc- 
trine stated  by  counsel  is  only  correct 
when  the  court  proceeds  after  acquiring 
jorisdiction  of  the  cause,  according  to 
the  established  mode  governing  the  class 
to  whidi  the  case  belongs,  and  does  not 
transcend  in  the  extent  or  character  of 
its  judgment,  the  law  applicaUe  to  it." 
In  this  case  it  was  accordingly  held  that 
a  sentence  of  a  court  pronounced  against 
a  party  without  hearing  him  or  giving 
him  an  opportunity  to  be  heard,  his  ap- 
pearance upon  citation  having  been 
stricken  out  and  his  right  to  appear 
denied  by  the  court,  was  not  a  jndidai  de- 
termination of  his  rights  and  not  entitled 
to  respect  in  any  other  tribunal,  not- 
withstanding the  fact  that  up  to  the  time 
of  striking  out  the  defendant's  appear- 
ance, the  court  had  jurisdiction  both  of 
the  person  and  the  subject-matter. 

Upon  a  careful  consideration  of  the 
principal  case,  it  seems  to  ns  that  it  would 
have  been  equally  within  the  power  of 
the  court  to  have  delegated  the  trial  of  the 
issue  of  fact  to  the  clerk  of  the  court,  the 
sheriff,  to  arbitrators  or  any  other  volun- 
tary tribunal,  and  that  the  sentence  in  the 


principal  case,  equally  with  om  ixo* 
nonnced  upon  a  finding  by  such  an  img> 
ular  tribunal,  is  null  and  void.   Widi  iQ 
its  faults  as  a  tribunal  fortbe  adminUtr^ 
tion  of  justice  in  criminal  cases  we  ire 
a  believer  in  trial  by  jury.    As  sn  edu- 
cator of  the  people,  and  as  a  mesu  of 
protection  against  the  exercise  of  srbi- 
traiy  power,  its  equal  does  not  ezitt 
under  any  other  system  of  jnrispnidenoe. 
To  it  we   are  largely  indebted  for  the 
measure  of  liberty  we  enjoy  to-dsj.  Let 
the  law  regulating  it  be  amended,  bnt 
not  repealed  nor  the  beneficial  resolti  of 
the  system  abridged  by  any  power  ibort 
of  an  amendment  of  the  constitution  bj  the 
people.    From  a  decision  like  that  io  the 
principal  case  it  is  but  a  step  to  hold 
that  the  demal  of  trial  by  jury  in  s 
criminal  case  is  a  mere  error,  a  dedsutt 
which  in  many  cases  would  entirely  de- 
prive trial  by  jury  of  its  chief  good,  in 
power  to  protect  against  oentrslized  sod 
arbitrary  power.     If  the  one  is  merelj 
error,  so  is  the  other.    To  our  mind  the 
decision  in  the  principal  case  is  a  danger- 
ous precedent,  and  an  unwarranted  de* 
parture  from  soand  constitational  prin- 
ciples. 

M.  D.  EwBU. 
Chicago. 
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supreme  court  or  the  united  states.^ 

supreme  court  or  illinois.' 
supreme  court  of  nsw  hampshire.' 

supreme  court  of  ohio.* 
supreme  court  of  south  carolina.* 

Advancement. 

DeaJth  of  Son  after  receiving  Advancement, — ^The  acceptance  by  a  son 
of  a  conveyance  of  land  from  his  father,  in  satisfaction  of  his  share  as  pro- 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  f^nions 
filed  during  Oct.  Term,  1885.    The  cases  will  prohahly  appear  in  117  U.  S.  Bep. 

*  From  Hon.  I^.  L.  Freeman,  Reporter :  to  appear  in  114  HI.  Bep. 
s  From  Hon.  W.  S.  Ladd,  Reporter ;  to  appear  in  61  N.  H.  Rep. 

*  From  George  B.  Okey,  Esq.,  Reporter  ;  to  appear  in  44  Ohio  St.  Rep. 

*  From  Robert  W.  Shand,  Esq.,  Reporter ;  to  appear  In  93  S.  C.  Hep. 
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father*!  estate,  will  not  only  bar  hit  own  right  to 
ition  of  his  father's  estate,  real  Kod  peraoDil,  but  also 
ia  case  he  shoald  die  before  his  father :  Sitapion 

^Abbitbation. 
ee  Arbitrator — Setting  ande  Award. — It  is  safficient 
of  equity  to  enjoiu  a  suit  at  law  upon  an  award,  and 
that  one  of  the  parties  in  ioterest  made  a  Btatement 
tors,  in  the  absence  of  the  adverse  party,  designed 
cy  to  improperly  affect  his  decision  as  ao  arbitrator 
at  such  statement,  in  fact,  produced  any  harmful 
party  :  CalUtI  v.  Dougherty,  114  III. 
itration  who  by  overt  acts  attempts  to  corrapt  or  im- 
le  arbitrators,  or  any  one  of  them,  to  make  an  award 
!^b«  heard  to  say  that  he  was  impotent  to  accomplish 

to  raise  ao  issue  thereupon :  Id. 

Attach  MINT. 
i/u« — Li$  Pendent. — A  general  attaohment  of  all  a 
eal  estate,  in  a  town,  does  not  hold  laod  fraudulently 
Iter  by  a  deed  recorded  before  the  attachment,  and 
iduleat  grantee  after  the  attachment  to  an  innocent 

A$hiand  SavinglBank  v.  Head,  61  N.  H. 

and  subsequent  purchasers  from  him,  such  attach- 
tive  notice  of  a  lien,  or  of  lit  pendent :  Id. 

Bank.    See  BilU  and  Notet. 

4  Kankhuptct. 
tnent  obtained  after  DirckaT^e  in  Suit  commenced 
•Ailion. — Where  suit  was  oonimenced  in  a  state  court 
lefendant  of  bis  petition  in  buDlcrnptcy,  on  a  debt 
ived  thereunder,  and  judgment  was  obtained  thereon 
'anting  of  a  discharge  to  said  bankrupt,  held,  in  a 
ot  in  another  state  that  the  discharge  could  not  be 
reto :  Diraoek  Revere  Copper  Co.,  S.  U.  U.  S.,  Oct. 

Bills  and  Notes. 
—  Trantfer  of  Title — Drafit  accompanying  BiU — 

draft  for  a  sum  stated,  drawn  by  the  seller  against  a 
atiooal  bank,  hy  whom  it  is  discounted  or  purchased, 
ng  attached,  passes  title  to  the  goods  therein  men- 

and  the  bonk  msj  recover  them,  upon  dishonor  of 
riff  who  had  seized  the  goods  as  the  property  of  the 
eot  subsequent  to.the  purchase  by  the  bank  :  Union 
n,  23  S.  C. 

is  a  bill  of  exchange,  and  its  purchase  by  a  national 
I  the  powers  conferred  by  acts  of  Congreaa  upon 

Corporation. 
rtion  of  Property — Seal. — Upon  the  dissolution  of 
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a  corporation  (other  than  a  moneyed,  trading,  or  mnnicipal  oorporttioD) 
hj  expiration  of  charter,  all  of  its  property  not  validly  alienated  before 
dissolution  reverts  to  the  grantor :  St.  Phillip* 9  Church  v.  ZUm  Fire^ 
tertan  Church,  23  S.  C. 

Where  a  corporation,  having  no  adopted  seal,  directed  a  convejanoe  to 
he  made  of  a  lot  of  land,  and  a  deed  was  accordingly  executed  profes- 
ing  to  he  under  the  seal  of  the  corporation,  attested  by  the  signature  of 
its  president,  and  was  signed  hy  such  president,  and  a  wafer  was  attacbed, 
which  was  intended  to  be  the  seal  of  the  corporation.,  hdd,  that  the 
wafer  was  the  corporate  seal  to  this  deed  :  Id. 

OusTOHB  Duties. 

Proprietary  Medicine,  tohat  i$, — Sect.  2504,  Schedule  M,  p.  480 
(2d  ed.)  Rev.  Stat.,  imposes  a  tax  of  50  per  cent,  ad  valorem  on  pro- 
prietary medicines,  and  the  same  schedule  and  section,  p.  477,  makes 
the  duty  on  calcined  magnesia  twelve  cents  per  pound.  A  certain  firm 
put  up  calcined  magnesia  in  bottles,  with  their  name  blown  thereon, 
wrapped  up  in  a  circular  whieh  claimed  peculiar  excellence  for  their 
preparation,  cautioning  purchasers  against  spurious  imitations  thereof, 
and  calling  attention  to  their  *'  trade  mark  '*  stamped  thereon.  The 
process  of  calcining  magnesia  used  by  said  firm  was  not  a  secret  or 
peculiar  one,  but  the  preparation  sold  by  it  did  differ  from  ordinaij  cal- 
cined magnesia  (though  used  for  the  same  purpose)  in  that  the  carbonic 
acid  was  eliminated  and  the  grit  got  rid  of;  and  it  had  a  pecoliar  repota- 
tion  and  value  in  the  market  by  reason  of  the  nicety  with  which  it  wis 
prepared.  Helil,  that  it  was  subject  to  tax  as  a  proprietary  medicine : 
Ferguson  v.  Arthur,  S.  C.  U.  S.,  Oct.  Term  1885. 

Damages. 


Diversion  of  Water — Proof  of  Loss  of  Profits — Evidence. — In  an 
action  of  a  lessee  of  a  mill  against  his  lessor  for  a  diversion  of  water, 
depriving  the  plaintiff  of  the  demised  water-power,  damages  for  loes  of 
profits  being  claimed  in  the  declaration,  and  loss  of  profits  being  a  dam- 
age the  parties  could  have  reasonably  anticipated,  proof  of  the  profits 
dooe  at  the  mill  is  admissible  on  the  question  of  damages :  Crawford  r* 
Parsons,  61  N.  H. 

Decedents'  Estates.     See  Advancement. 
Ebrors  and  Appeals. 

Determination  of  Value  of  Matter  in  Dispute. — In  a  snit  to  collect 
interest  due  on  certain  bonds  of  a  railroad  by  the  foreclosure  of  a  mort^ 
gage  made  to  trustees  to  secure  a  series  of  bonds  aggregating  $500,(M)0. 
the  bill  was  dismissed.  The  suit  was  brought  by  two  complainants  for 
themselves  and  all  others  in  the  like  situation  who  might  join  with  them, 
but  no  one  saw  fit  to  join.  The  principal  of  complainants'  bonds  exceeded 
$5000,  but  the  interest,  which  the  suit  was  brought  to  recover,  was  less. 
Held,  that  the  matter  in  dispute  was  less  than  the  jurisdictional  linirt 
of  the  United  States  Supreme  Court ;  Bruce  v.  Manchester  A  Keese 
Ed.,  S.  0.  U.  S.,  Oct.  Term  1885. 

Evidence.    See  WiU. 
Judicial  Notice — Distance  from  Seat  of  Government. — A  statute  of 


ABSTRACTS  OF  RECEST  DECISIONS.  407 

DUna  provided  that  "  all  acts  of  the  legislature  declaring  that  they 
nid  t«ke  effect  Trom  sad  sfUr  their  passage,  aball  so  take  effect  onl; 
;be  seat  of  KOTernmetit,  and  in  other  portiuas  of  the  territory,  allow- 
fifkeea  miles  from  the  seat  of  government  for  each  day."  Held, 
t  where,  by  reason  of  this  statute,  the  question  whether  a  oertaio  law 
I  in  effect  at  a  certain  time  Id  a  oerlaio  part  of  said  territory,  depended 
ID  the  distance  of  that  place  from  the  seat  of  governmeot;  the  dis- 
ce  was  a  fact  of  which  the  coart  was  bouud  to  take  judicial  notice  : 
ft  T.  SiUMtU,  B.  C.  U.  S.,  Uct.  Term  1885. 

Fraud. 
Deceit — Repretenlalum*  ai  to  Remole  Lanili. — Where  a  party  effeeta 
exehaage  of  real  estate  situate  in  another  state,  with  o  person  residing 
;htB  state,  for  property  here,  by  means  of  false  repTeseatstions  as  to 

qoantity  of  his  land,  the  location  thereof,  and  the  character  of  the 
}roveiiienu  thereon,  with  a  keowledge  of  the  falsity  of  his  repre- 
tatioos,  he  will  be  liable  to  the  injured  parly  in  an  actioo  on  the  case 

fraud  and  deceit.  Under  uircumstaocea  like  these,  the  person  with 
om  the  exchange  is  sought  may  rely  upon  the  statements  as  being 
e.  withoat  being  guilty  of  such  negligence  as  to  preclude  a  reooTery 
him  for  the  frand  practised  on  him.      it  might  be  different  where 

property  is  situated  conveniently  near,  ho  as  to  permit  an  exauiipa- 
1  to  be  readily  made:  Ladd  T.  Piffolt,  114  III. 

HOBBANS  AND  WirE.  See  I\esumplian. 
Divorce — Alimony,  dr/eiux  to. — A.  judgment  ordered  for  the  defend- 
.  npon  an  agreed  statemeal  of  facts,  which  showed  that  the  mortgage 
lait  was  given  to  secure  the  paymentof  a  sum  of  money  by  a  bus- 
id  to  his  wife,  under  a  collusive  agreement  for  obtaining  a  divorce 
her  favor,  is  not  conclusive  against  the  rights  of  the  wife,  after  such 
oroe  haa  been  decreed,  to  recover  alimony  from  the  husband  :  Crott 
Vrou,  61  N.  H. 

Kor  is  the  adultery  of  the  wife,  both  before  and  after  euoh  divorce,  a 
'al  bar  to  the  grauting  of  alimony  upon  her  petitioD  subsequently 
>ught:  Id. 

Infant. 
Decree  of  Govrt — OoiHt^umeaeu. — A  decree  of  the  judge  of  probate 
the  settlement  of  an  administration  account  concludes  an  infant  whose 
ardiao  has  notice  and  is  present :  Amnions  t.  Goodell,  61  N.  II. 
If  an  appeal  is  not  taken,  a  decree  has  the  same  effect  as  the  judg> 
mt  of  a  court  of  common  law  :  Id. 

Errors  in  the  decree  can  be  corrected  only  upon  appeal ;  errors  in  the 
cord  of  the  decree  may  be  oorrected  at  any  time ;  Id. 

Insurance. 

Life  Iiuurance — Failure  to  tend  Notice —  Waiver  nf  Tender  of  Pre- 
lum.— Where,  by  the  terms  of  a  contract  of  life  insuraoce,  the  bene- 
liary  named  in  the  policy  is  entitled  to  participate  in  the  profits,  a 
irtion  of  which,  in  the  form  of  dividends,  is  to  be  applied  each  year  in 
dnction  of  premiums,  and  it  has  been  the  uniform  practice  of  the  oom- 
iDj  to  give  timely  notice  of  the  amount  of  premium,  amount  of  divi- 
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dends,  and  of  the  balance  to  be  paid  in  easb,  and  tbe  company  neglects 
to  give  each  notice,  having  knowledge  of  the  residence  of  the  bene- 
ficiary,  and  by  reason  thereof  a  premiam  is  not  paid  at  the  time  speoified 
in  the  policy,  the  company  cannot  set  np  saoh  failure  to  pay  as  a  defeoee 
to  a  recovery  upon  the  policy,  although  by  its  terms  the  same  is  to  be 
forfeited  in  case  of  failure  to  pay  a  premium  upon  any  of  the  dates  Btipu- 
lated  therein  :  M'tnhaUan  Lift  Ins.  Co,  v.  Smith,  44  Ohio  St 

In  such  case,  where  the  company  has  uniformly  sent  the  nodoestothe 
insured  (the  husband  of  the  beneficiary)  and  he  has  made  payment  of 
premiums  from  year  to  year,  the  law  will  treat  him,  in  making  such  pay- 
ments, as  agent  for  the  wife,  but  where  it  is  shown  to  the  company,  by 
letters  from  the  husband,  very  shortly  after  notice  sent,  that  he  and  tbe 
wife  have  separated,  she  having  commenced  a  proceeding  for  alimony 
against  him,  and  that  he  is  desirous  of  having  the  policy  changed  and 
made  payable  to  his  estate,  the  company  is  not  justified  in  treating  him 
as  her  agent,  for  the  purpose  either  of  receiving  notice  for  her,  or  of 
making  a  surrender  of  the  policy :  Id. 

Where,  in  such  case,  the  company  repudiates  the  contract,  and  by  its 
course  of  conduct,  clearly  indicates  that  a  tender  of  the  premium  after 
the  death  of  the  insured,  if  made,  would  not  be  accepted,  a  failure  to 
make  such  tender  will  not  bar  a  recovery  on  the  policy :  Id, 

Agents — Limitation  of  Powers  of — Representations  not  contained  in 
Written  Application. — While  the  powers  of  an  insurance  agent  are  prMna 
facie  co-extensive  with  the  business  intrusted  to  his  care,  yet  an  insur- 
ance company,  like  any  other  principal,  may  limit  the  authority  of  its 
agents,  and  thus  bind  all  parties  dealing  with  them  with  knowledge  of 
the  limitation  :  iV.  Y,  Life  Ins.  Co.  v.  Fletcher,  S.  C.  U.  S.,  Oct.  Term 
1885. 

The  application  for  a  policy  of  insurance  contained  a  provision,  that 
no  statements  or  representations  made,  or  information  given,  to  the  per- 
sons soliciting  or  taking  the  application  for  the  policy,  should  be  bind- 
ing on  the  company,  or  in  any  manner  affect  its  rights,  unless  they  were 
reduced  to  writing  and  presented  at  the  home  office  in  the  applicatioD. 
Held,  that  such  a  stipulation  is  binding  upon  the  parties :  Id. 

Limitations,  Statute  of. 

Joint  Sureties — New  Promise  hy  one — Payment  of  Interest. — Where 
a  principal  and  sureties  gave  their  joint  and  several  promissory  note, 
upon  which,  afler  maturity,  the  principal  debtor,  from  time  to  time, 
made  several  payments,  the  legal  liability  of  all  the  parties  to  the  note 
was  discharged  at  the  expiration  of  six  years  from  its  maturityi  ^^^ 
thereafter  action  could  be  maintained  only  on  the  new  promise  implied 
from  the  partial  payments  credited  on  the  note  :  Walters  v.  Kraf)  ^ 
S.  C. 

But  as  such  subsequent  promise  constituted  a  new  contract  a°^.  ^ 
new  cause  of  action,  no  one  is  liable  except  him  who  made  it ;  tbe  h^ 
bility  of  the  sureties  was  not  continued  by  the  payments  and  prom^ 
of  the  principal  debtor  i  Id. 

The  relation  of  agency  does  not  exist  between  joint-debtors  9V^^^ 
from  community  of  interest )  their  community  of  interest  is  confin^  ^ 
the  payment  of  the  debt.     Payment  by  a  principal  debtor  cannot  ^^' 
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Mandauus. 
urt—Time  of  Prohale  of  Fiifl.— Where  the 
involved,  k  writ  of  mandamnB  will  Dot  be 
lourt  or  tribnnal  So  the  discretion  of  the 
M  the  time  it  will  receive  probate  of  a  will, 
lorting  to  be  the  wills  of  the  some  perc^oo, 
,  will  not  be  interlered  with  by  this  writ: 
4  111. 

!TEB  AND  SeBTANT. 

(ion  MainlainalAe. — Where  an  employee, 
r  a  specified  time,  the  wagea  being  payable 
ly  dischar);ed  before  the  expiration  of  the 
)  actually  earned  at  the  time  of  the  discharge 
II  Dot  lie  to  recover  the  future  instalments, 
but  the  remedy  ia  by  action  for  damages 
the  contract,  and  one  recovery  upon  such 
ictioD  ;  James  v.  Board  of  Cummisn'oiiers 

—A  locomotive  engineer  Kod  a  eection-maalei 
loW'Servauta  in  the  sense  that  the  railroad 
Duld  not  be  liable  to  one  for  damages  result- 
ice  of  the  other :  Caivo  t.  CharloUe,  Col.  A 

rn  from  the  track  and  the  engiueer  injured 
ion  of  the  rules  of  the  company  by  a  section- 
e  to  the  engineer,  the  section -master  being  a 
ay:  id. 

—Promise  to  HemoKe  Caute  of  Danger.— 
^aentative  has  expressly  promised  to  repair  ft 
fet  for  an  injury  caused  thereby,  within  such 
romise  as  it  would  be  reasonable  to  allirw  for 
jury  suffered  within  any  period  which  would 
lectation  that  the  promise  might  be  kept: 
which  the  plaiutiff  apprehended  from  the 
ent  or  manifest  as  to  prevent  a  reasonably 
.  upon  a  pToniiNe  or  assurance  by  the  proper 
n  which  the  peril  arose  would  be  removed  : 
?///.;o((.  S.  C.  U.  S..  Oct.  Term  1885. 
00  U.  S.  224,  considered  and  applied  :  Id. 

MOBTOAQE. 
■ol  Defeasance — Hoto  Recorded — A  deed, 
however,  to  secure  the  payment  of  money 
;rantee,  and,  upon  the  payment  of  which  by 
p^ed  to  reconvey  the  property  to  the  grantor, 
i,  is  not  K  legal  one;  and,  to  make  it  avail- 
the  grantor,  it  need  not  be  recorded  aa  a 
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mortgage  ;  it  is  sufficient  for  snch  purpose,  if  it  be  recorded  witbio  tli« 
time  prescribed  for  the  registrotion  of  all  other  deeds  and  instramenti 
of  writing  for  the  conveyance  or  incumbrance  of  lands  in  this  state: 
Kemper  v.  CampheU^  44  Ohio  St. 

Note$  secured  hy — Endorsement  of- — Payment  of  one  Note  hy  E»r 
doreer — Priority  as  bettceen  Assignee  of  JSndorser  and  Holder  of  other 
Notes, — K.  executed  and  delivered  to  T.  three  notes,  payable  to  T.'s 
order,  due  in  one,  two  and  three  years  from  date,  and  a  mortgage  to 
secure  their  payment.  Before  either  note  became  due,  T.  endorsed  the 
notes,  waiving  demand  and  notice,  and  delivered  both  to  A.,  with  an 
assignment  of  the  mortgage.  The  note  maturing  in  one  year  oot  beiog 
paid  when  due,  was  put  in  judgment  against  K.  as  maker  and  T.  as 
endorser.  K.  being  insolvent,  T.  paid  the  judgment.  He  then  com* 
menced  suit  to  foreclose  the  mortgage,  claiming  the  benefit  of  the 
mortgage  security  and  a  lien  prior  to  the  lien  of  A.,  who  held  the  reniaio- 
ing  two  notes,  which  were  then  past  due.  A.,  by  answer  and  cross- 
petition,  alleged  facts  showing  T.'s  liability  as  endorsor  upon  the  two 
notes,  that  K.  was  insolvent,  that  the  lands  would  prove  insufficient  to 
satisfy  the  whole  mortgage  debt,  claiming  priority  of  lien,  praying  fore- 
closure and  full  relief.  Later,  S.,  on  his  motion,  became  plaintiff,  and 
filed  supplemental  petition  averring  purchase  from  T.,  and  assignmept 
of  all  his  rights  and  interest  in  the  mortgage  and  as  plaintiflFin  the  suit, 
and  claiming  priority  of  lien.  The  land  was  sold.  The  sum  realized 
was  not  sufficient  to  satisfy  the  whole  indebtedness,  ffeld,  that  A.  was 
entitled  to  payment  in  full  from  the  proceeds  before  applicatioD  of  the 
money  to  the  claim  of  S. :  Anderson  v.  Sharp,  44  Ohio  St. 

Omission  of  vx)rd  Heirs — Intention. — By  a  well-established  general 
rule  the  use  of  the  word  **  heirs  "  or  other  appropriate  words  of  per- 
petuity in  a  mortgage  or  other  deed  of  conveyance  of  lands,  is  essential 
to  pass  a  fee  simple  estate ;  but  this  is  not  an  inflexible  rule  admitting 
of  no  exception  or  qualification  :  Brown  v.  First  Nat,  Bank  of  Homil- 
ton,  44  Ohio  St. 

Where  the  language  employed  in,  and  the  recitals  and  oonditions  of, 
a  mortgage  plainly  evidence  an  intention  to  pass  the  entire  estate  of  the 
mortgagor  as  security  for  the  mortgage  debt,  and  the  express  provisions 
of  the  instrument  cannot  otherwise  be  carried  into  effect,  it  will  be  coo- 
strued  to  pass  such  estate,  although  the  word  *'  heirs''  or  other  formal 
word  of  perpetuity  is  not  employed :  Id. 

'  Municipal  Corporation. 

Increase  of  Indebtedness  beyond  Constitutional  Limit — Defence  to  pro 
ceeding  to  improve  Street. — The  fact  that  a  city  has  already  exhausted 
its  constitutional  power  to  incur  a  debt,  can  not  be  shown  to  defeat  a 
proceeding  by  it  to  improve  a  street  by  special  assessment  in  part,  and 
partly  by  general  taxation.  That  question  can  not  arise  until  the  city 
seeks  to  borrow  money  or  incur  an  indebtedness  in  that  regard:  Jack- 
sonville Ry.  Co.  V.  City  of  Jacksonville^  114  111. 

Bonds  of —  When  Excess  of  Jssve  Invalid, — A  county  court  was 
authorized  to  issue  bonds  for  a  subscription  to  such  an  amount  of  the 
stock  of  a  railroad  as  should  be  proposed  by  certain  oommissioaers  and 
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proved  b;  K  mijontj  of  the  voWra  of  tbe  coQDty.  Seld,  tbat  boods 
laed  ID  eKoess  of  this  anioaDt  were  void,  and  that  tbe  certificate  of  the 
dge  of  the  county  court  upon  the  hack  of  each  bond  that  ii  was  isBaed 
tuthoriied  by  the  statute,  and  bj  id  order  of  the  vauDty  court  in 
Tsnaoce  thereof,  caoDol  eatop  the  county  to  denj  that  the  parucular 
nd  is  void,  because  the  county  court,  at  the  time  of  ila  isaue,  bad 
haasCed  the  power  conferred  by  the  act  of  the  legUlature  aod  the  vote 
the  people ;  nor  can  the  payment  of  ioterest  on  all  the  bonds  ratify 
nda  iuued  beyond  the  lawfal  limit,  as  the  eounty  cannot  ratify  what 
could  not  have  anthemed :  Counlj/  of  Duviet  v.  I}iekiiuon,  8.  C.  U. 
Oct.  Term  1885. 

Nkouqengk.  See  Matter  and  Servant. 
Railroad — Tretpauer. — While  a  railroad  company  cannot  be  said  to 
e  DO  duty  to  one  who  unlawrully  intrudes  himself  upon  its  engines  or 
ra,  it  does  not  owe  to  him  the  same  duty  that  it  owes  to  a  passenger, 
even  to  one  of  its  employees :  Danoia  v.  Charlotlt,  CoL  de  Aug.  Rd. 
:,  23  S.  C. 

Where  a  trespasser  f;ets,  without  authority,  upon  the  most  daogerooa 
ice  on  a  railroad  engine  and  is  killed,  he  is  guilty  of  eontributory 
[•ligeuce,  and  no  recovery  of  daiusges  for  bis  death  can  be  obtained 
tinst  the  company,  even  if  the  company  had  been  guilty  of  negligence, 
d  although  the  engineer  knew  the  person  was  in  such  place  of  danger 
d  did  not  warn  him  off.  In  tbe  case  of  a  passenger,  the  rule  would  be 
ferenl ;  Id. 

Partnebbhip. 
Contract  with  one  Member  of  Firm  for  Inlerett  w  Prafit» — Dittotu- 
n — Notice  by  Mail- — A  person  may  contract  with  a  particular  member 
a  firm  for  an  interest  in  his  share  of  the  profits,  without  making;  him- 
f  a  member  of  such  firm  and  Fiable  for  its  debts  :  Me^er  v.  £roAn, 

nil. 

Proof  of  the  mailing  of  notices  of  the  dissolution  of  a  partnership  and 
the  retirement  of  certain  members  thereof,  properly  addressed  to 
rsons  having  had  prior  dealings  with  the  firm,  is  prima  facie  evidence 
tt  the  notices  have  been  received  by  the  parties  to  whom  they  were 
dressed ;  bnt  such  presumption  may  be  rebutted  by  proof  tbat  they 
re  not  received  :  Id. 

Patent. 

Infringement — Meatvre  of  Damage*. — Plaintiff  was  patentee  of  a 
mbiuation  lock,  the  essential  feature  of  which  was  the  turning-bolt. 
!  granted  no  licenses,  but  manufactured  tbe  locks  himself,  being  fully 
le  to  supply  the  demand.  Defendant,  infringing  on  pUintiff'spatcnt, 
d  a  look  having  the  turning-bolt  device,  st  a  rednced  price,  forcing 
t  latter  to  do  the  same  in  order  to  hold  his  trade.  Hrll,  that  defend- 
t's  infringement  must  he  considered  to  have  caused  the  entire  loss  of 
e  plaintiff  by  a  reduction  of  prices,  after  allowing  a  proper  sum  for  any 
fier  patented  device  contained  in  tbe  defendant's  locks  and  for  any 
[ler  causes  which  gave  to  the  defendant  an  advantage  in  selling  hia 
:kB :   Talt  Lock  Co.  v.  Sargent,  S.  0.  U.  S.,  Oct.  Term  1885. 


n 
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Pleading. 

Joinder  of  Covenant  and  Gate. — Couots  in  covenant  and  ease  may 
be  joined  in  a  declaration  on  a  single  cause  of  action  :  Cfrawford  ?.  Pat' 
ions,  61  N.  H. 

Power. 

Trust — Exercise  of  Power  by  Donee  for  his  ovm  Benefit, — Where  a 
testator  invests  his  widow  with  a  life  estate  in  his  property,  with  power 
to  dispose  of  the  remainder  to  his  heirs,  an  attempted  appointment  of  it 
in  such  manner  as  to  secure  to  herself  a  substantial  pecuniary  benefit 
from  its  disposition,  not  authorized  by  the  testator,  is  an  abuse  of  such 
power  of  appointment  and  is  void  :  Shank  v.  Dewitt,  44  Ohio  St. 

An  innocent  motive  or  an  honest  misconstruction  of  the  power  coo- 
ferred  will  not  save  the  exercise  of  the  power,  if  the  true  purpose  of  it 
is  violated :  Id. 

■ 

Railroad.     See  Negligence. 

Presumption.     See  Surety;  Partnership. 

Conflicting  Presumptions —  Validity  of  Marriage, — Where  a  marriage 
in  fact  is  shown,  the  law  raises  a  strong  presumption  in  favor  of  its 
legality,  and  the  burden  of  proof  is  on  the  party  contesting  its  validity 
to  show  that  it  is  not  valid  :  Joknmm  v.  Johnson^  114  111. 

So,  although  the  presumption  in  favor  of  the  validity  of  a  marriage  in 
fact,  and  of  the  innocence  of  the  contracting  parties,  may  conflict  with 
that  of  the  continued  life  of  a  former  husband  or  wife  not  heard  from 
for  a  period  less  than  seven  years  prior  to  the  second  marriage,  yet  if 
neither  presumption  is  aided  by  proof  of  facts  or  circumstances  co-oper- 
ating with  it,  the  presumption  of  the  validity  of  the  second  marriage 
must  prevail  over  the  other  :  Id. 

Surety.    See  Limitations,  Statute  of. 

Extension  of  Time  for  Principal — Presumption  of  Payment, — Where 
a  creditor  receives  from  the  principal  debtor  payment  of  interest  in 
advance  on  a  past  due  note,  an  agreement  to  give  time  is  necessarily 
implied,  and  the  creditor  thereby  debars  himself  of  suing  meantime  on 
the  note,  and  the  surety  is  therefore  discharged — unless  the  creditor  can 
show  mistake,  or,  possibly  an  agreement  that  the  right  of  suit  should  not 
be  suspended  :  Gardner  v.  Gardner,  23  S.  C. 

The  question  whether  a  sealed  note  which  matured  in  1860,  and  was 
credited  with  payments  by  the  principal  debtor  down  to  1865,  shonld 
be  presumed  paid  as  to  the  sureties  in  1884,  raised  but  not  considered :  Id. 

Taxation. 

Exemption  from,  a  Franchise — Loss  by  Non-User, — Exemption  from 
taxation,  being  a  special  privilege  granted  by  the  government  to  an  indi- 
vidual, either  in  gross  or  as  appurtenant  to  his  freehold,  is  a  franchise ; 
and  a  presumption  of  the  surrender  of  this  franchise  may  arise  from  loog 
acquiescence  in  actual  taxation,  which  the  government  may  take  advan- 
tage of,  though  the  same  period  of  non-user  would  be  a  ground  of  forfeit- 
ure in  a  direct  proceeding  on  the  part  of  the  state  to  revoke  the  fran- 
chise :  State  of  New  Jersey  v.  WrigJit,  S.  C.  U.  S.  Oct.  Term  1885. 
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Trust. 
ttJiiny    TViuf — Expenditure  of  Money  in  Improving  Land. — An 
»t  in  liDii  does  not  pass,  by  resnlting  trust,  from  the  owner  to  one 
9  moDe;  ia  expended  in  impTOviog  the  land  :  Bodwe/l  v.  Kutler, 
.H. 

ligimu  Ute — Ihttu/er  to  Pertont  of  different  Denomination$.— 
'■  land  was  oouvejed  to  be  held  id  troat  for  the  erection  of  a 
h  and  aoademj  for  the  benefit  of  n  Lntheran  coDgregatioD,  the 
b  oouDcil  oonld  not  transfer  to  others  who  were  not  Lutherans,  or 
town  connoil,  any  portion  of  the  land  for  the  establishment  of  an 
my  or  school :  Busbee  v.  MiicheU,  23  S.  C. 

rulrin;  Tnat — When  it  Aritei — Laehe*. — Whore  a  party  reoeiTea 
r  of  another,  to  he  invested  in  the  purchase  of  land,  and  pays  oat 
ime,  with  other  money  of  his  own,  in  a  purchase,  taking  a  deed  in 
rn  name,  he  will  hold  the  land  so  acquired  in  trust  for  the  person 
I  money  he  has  so  nsed,  in  the  proportion  it  bean  to  the  entire  con- 
tion  paid  :   Springer  v.  Springer,  114  III. 

larty  who  takes  a  conveyaoce  of  land  in  his  own  name,  partly  paid 
th  the  money  of  another  placed  in  his  hands,  can  not  set  up  as  a 
:e  to  a  hill  to  enforoe  a  resulting  trust,  the  laehe*  or  delay  of  the 
linant  for  the  time  he  has  admitted  and  rec<^nised  bis  eqnitable 
.  Such  defence  will  avail  him  only  from  the  time  he  seta  op  an 
le  claim,  and  denies  the  oomplainaDt'a  rights :  Id. 
mlting  TruU — Evidence  a/ler  grecU  lap$e  of  Time. — The  eTideooe 
ablish  a  resnlting  trunt  after  the  lapse  of  fifteen  or  sixteen  years, 
ipecially  after  many  of  the  principal  witnesses  having  knowledge 
I  facts  are  dead,  should  be  of  the  most  aatiefaciory  kind.  If  the 
ice  fails  to  satbfy  the  oourt  that  the  money  paid  for  the  land  was 
if  the  party  seeking  to  establish  the  trust,  no  resulting  trust  can 
itared  :  Heneke  v.  Florin^,  1 U  III. 

lere  a  reaultiog  trust  is  sought  to  be  established  after  the  lapse  of 
years,  on  the  ground  that  complainant's  money  was  used  in  pay- 
r  the  same,  and  that  oomplaiuant's  wife,  by  conspiracy  and  fraud, 
le  conveyance  made  to  her  imbecile  son  by  a  former  marriage,  it 
imbent  on  the  plaintiff  to  establish  these  facts  by  very  clear  and 
ctory  evidence,  and  failing  to  do  so,  he  can  have  no  relief:  Id. 

VZNDOB  AND  TeNDIX. 

■ehate  by  Yendee  of  Superior  Title. — The  pnrchaser  of  land,  while 
Kssion  ander  hia  contract  of  purchase,  is  nnder  no  obligatiou  to 
lin  his  vendor's  title,  and  the  law  does  not  forbid  him  from  baying 
standing  title  to  the  premises,  and  asserting  it  against  his  vendor : 
V.  Deitrich,  114  111. 

fhere  the  purchaser  entered  into  possession  under  an  agreement 
le  purcbaae-money  was  not  to  be  paid  noiesa  the  vendor  should, 
three  years,  make  him  a  warranty  deed  conveying  a  perfect  title, 
ease  of  failure  to  make  him  sach  conveyance  the  purohsser  was  to 
I  in  poaseseion  of  the  premises  for  the  period  of  three  years,  and 
reasonable  rent  for  the  time  he  could  hold  peaceable  possession, 
ifore  the  expiration  of  the  three  years  he  acijuired  the  title  from 
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Other  parties,  it  was  held,  that  there  was  nothing  in  the  relation  of  the 
parties,  under  the  original  ooutract  or  otherwise,  that  prevented  the  par- 
chaser  from  yielding  to  the  superior  title  and  purchasing  the  same,  tad 
in  that  way  secure  his  peace :  Id. 

Will.     See  Jiiandamut, 

Remainder — Vesting — Oonvernon. — A.  by  his  will  gave  $10,000  to 
B.  in  trust  for  C,  the  income  to  be  paid  to  C.  for  life,  with  remainder  to 
the  children  of  C,  if  she  had  any,  and  if  she  had  none,  then  to  D.  C. 
had  no  children.  J),  died  in  the  lifetime  of  C,  leaving  one  child.  Edd, 
that  the  remainder  became  vested  in  D.  immediately  on  the  death  of  the 
testator,  subject  to  be  divested  by  the  birth  of  a  child  to  C,  and  that,  on 
the  death  of  G.  without  children,  the  fund  passed  to  the  heir-at-law  of 
D. :    Vandewcdker  v.  Rollins,  61  N.  H. 

The  quality  of  property  for  purposes  of  transmission  by  will  or  inherit- 
ance is  not  changed  from  the  character  in  which  the  testator  or  intestate 
eft  it,  unless  there  is  some  clear  act  or  intention  by  which  be  has 
impressed  upon  it  a  definite  character  either  as  money  or  land.  And 
when,  for  the  security  of  the  fund,  money  is  converted  into  land  by  a 
judicial  decree,  the  land  is  substituted  for  the  fund  and  goes  to  the 
person  who  would  have  taken  the  fund  had  it  remained  specifically  per- 
sonal estate :  Id. 

Testamentary  Capacity — Undue  Influence — Proof  of  Will. — On  the 
question  of  testamentary  capacity,  the  will  itself  is  evidence :  Whitnum 
V.  Morey,  61  N.  H. 

On  the  question  of  undue  influence,  the  proponent  of  the  will  may 
show  that  nominal  legacies  to  heirs  other  than  children  w-ere  inserted  at 
the  suggestion  of  the  person  who  wrote  the  will,  because  he  erroneously 
supposed  it  necessary  to  the  validity  of  the  will :  Id. 

When  portions  of  a  deposition  are  read  by  one  party  for  the  purpose 
of  contradicting  the  witness  who  gave  it,  the  other  party  may  read,  from 
the  same  deposition,  so  much  as  pertains  to  the  same  subject,  and  tends 
to  explain,  qualify,  or  limit  what  is  so  read :  Id. 

The  practice  of  requiring  an  executor,  upon  the  issues  of  insanity  and 
undue  influence,  to  call  all  the  subscribing  witnesses  to  the  will,  if  ali?e, 
sane,  and  within  the  jurisdiction,  should  not  be  departed  from  without 
good  cause :  Id. 

Whether  a  party  shall  be  allowed  to  put  leading  questions  to  his  own 
witness  is  determined  by  the  presiding  justice  while  the  examination  of 
the  witness  is  going  on  before  him,  and  is  not  matter  of  exception :  Id. 

The  common-law  rule,  forbidding  a  party  to  discredit  his  witness,  has 
no  application  when  the  party,  by  legal  intendment,  has  no  choice,  as  in 
the  case  of  an  attesting  witness  :  Id. 

Upon  the  issues  of  insanity  and  undue  influence,  declarations  of  the 
testator,  tending  to  show  the  state  of  his  feelings  toward  relatives  to 
whom  he  gave  only  a  nominal  sum,  may  be  received  :  Id. 

Revocation — Evidence. — The  revocation  of  a  will  is  not  effected  by 
the  death  of  legatees  or  devisees  named  in  it;  nor  by  the  marriage  of  the 
testator,  there  being  no  issue  of  the  marriage ;  nor  by  the  alienation  of 
the  larger  portion  of  his  estate,  which  was  specifically  disposed  of  by  the 
will ;  nor  by  the  acquisition  of  other  estate  to  an  amount  much  greater 
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iin  he  possessed  at  tbe  time  tbe  will  wiib  made ;  nor  bj  tbe  cononr- 
inee  of  ail  the  above  ciTcnm stances :  Soil/  v.  Hoitt,  61  N.  H. 
Deolarations  of  a  testator  to  tbe  effect  tbat  he  naderatood  a  wil]  made 
f  him  waa  revoked,  are  not  admiBsibie  on  the  question  uf  revocatioD  : 
t. 

DecIaratioDB  of  a  testator  as  to  his  iateotion  in  the  dispesition  of  bis 
'opert^,  are  not  competent  evidence  from  which  to  ascertain  hia  inten- 
70  u  expressed  ia  the  will :  Id. 
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IE  COMPETENCY,  AS  WITNESSES,  OP  HUSBAND 
AND  WIFE. 

{Contmued/nm  pagt  3<S,  taiU.) 

X.  Cases  o?  agbmct. 

(1.)  Jn  generaL — Perhaps  the  most  importitDt  exception  to 
rale  in  question  is  that  it  will  not  be  applied  to  cases  where  the 
!  has  acted  for  the  husband  in  his  biisiQess,  and  by  his  authority 

consent ;  he  thereby  adopts  her  acts  and  nill  be  bound  by  any 
lissiou  or  acknowledgment  made  by  her  respecting  that  business, 
,  her  testimony  will  be  admissible  touching  anything  she  did  as 
agent,  or  within  the  scope  of  her  delegated  authority :  Whetlo' 
WUton  iSSg.  Co.  y.  Tintley,  75  Mo.  458;  Degmhaart  t. 
imwft,  7  Mo.  App.  117;  Lunay  v.  Vantyne,  40  Vt.  501; 
■d$<M  y.  Dtmn,  16  Wis.  235 ;  Ckundt  v.  Laiton,  43  Id.  536. 
ere  are  many  eases  asserting  the  admissibility  of  eTidence  of  the 
ttwums  of  the  wife  made  out  of  court  ss  to  her  agency  and  her 
I  done  under  it ;  but  our  purpose  here  is  to  ascertain  her  com- 
ency  as  a  vfitnesa  tettifymg  on  the  trial  respecting  snch  acts,  and 

factum  of  her  agency.  See  Emerton  v.  Blondin,  1  Esp.  142 ; 
itr.  527 ;  B.  N.  P.  287  ;  Andert<m  v.  Saunderttm,  Holt  N.  P. 
[;  White  T.  Cugler,  6  T.  R.  176  ;  Clifford  v.  BuHim,  1  Bing. 
) ;  Tenner  t,  Lewi»,  10  Johns.  (N.  T.)  38  ;  Riley  v.  Suydam, 
Barb.  (N.  T.)  222 ;  WilUamton  v.  Morton,  2  Md.  Ch.  74 ; 
\ght»  T.  Stoket,  1  Hayw.  {N.  C.)  372;    Cwrtts  v.  Ingham,  2 

289. 
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(2.)  Wife  competent, — The  English  rule  was  narrower  than 
the  one  just  stated.  The  admissions  and  declarations  of  the  wife 
were  admitted,  and  so  far  she  was  treated  like  any  other  agent,  bat 
she  could  not  be  called  as  a  witness,  while  an  ordinary  agent  could 
be :  1  Phil.  Ev.  sect.  83. 

This  distinction  does  not  seem  to  have  met  with  favor  in  this 
country,  except,  perhaps,  in  Arkansas.      A  late  case  in  that  state 
holds  that  neither  husband  nor  wife  can  testify  for  or  against  the 
other  in  civil  cases  ;  not  even  when  one  acts  as  agent  for  the  other: 
Waikin%  v.  Turner^  84  Ark.  663.     Compare  Magne%%  ?.  Walker^ 
26  Id.  370.     The  American  rule  seems  to  be  that  a  wife  is  not  a 
competent  witness  for  her  husband,  except  as  to  matters  in  which 
she  has  acted  as  his  agent.     The  question  whether  she  so  acted  in 
a  given  transaction  (though  she  is  probably  a  competent  witness 
upon  that  question)  is  to  be  determined  by  the  court  before  she  is 
admitted  to  testify  in  chief;  and  the  proof  of  her  agency  should 
generally  be  elicited  by  direct   interrogatories  on    that  subject: 
Chundt  V.  LaUoUy  43  Wis.   636 ;    Burke  v.  Savage^  13  Allen 
(Mass.)  408  ;  where  she  was  held  a  competent  witness  to  prove  her 
agency,  as  well  as  her  acts  as  agent.     In  Illinois,  she  is  placed  on 
the  footing  of  a  feme  %ole^  so  far  as  respects  her  competency  to 
testify  concerning  transaction»  in  which  she  acted  as  her  husband's 
agent :  Popper%  v.  Miller^  14  111.  App.  87.     In  Indiana,  it  is  held 
that  communications  between  husband  and  wife    relating  to  an 
agency  conferred  by  him  upon  her  are  not  confidential  communica- 
tions nor  inadmissible  in  evidence :    Schmied  v.  Franks  86  Ind. 
250.      But  the   contrary  doctrine  is  maintained  in  Tennessee: 
Washington  v.  Bedford,  10  Lea  243.     During  her  husband's  ab- 
sence from  home  the  wife  acts  as  his  agent  in  the  care  and  pro- 
tection of  his  property  within  the  home  limits,  without  any  express 
direction  or  agreement,  and  is  competent  to  testify  as  to  what  she 
does  in  that  behalf  in  any  action  by  or  against  him  :  Fisher  ▼.  Con- 
way,  21  Kan.  18 ;  Toum  v.  Lampshire,  37  Vt.  52.     If  she  keeps 
his  accounts  for  him,  she  may  testify  that  she  made  the  entries  by 
his  directions  and  in  his  presence:    LitUefield  v.  Rice^  10  Mete. 
(Mass.)  287.     Being  authorized  by  him  to  take  care  of  his  property 
and  to  notify  the  insurers  in  case  of  loss,  she  may  testify  in  an 
action  on  the  policy  as  to  facts  connected  with  his  loss,  and  the 
insurers  cannot  show  by  her  that  he  did  not  hold  the  legal  title  to 
the  land,  such  fact  not  being  within   the  scope  of  her  agency: 
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Jonnor  v.  Sar^'ord  Fire  Int.  Co.,  81  Wis.  161.  Where  he  ia 
d  for  property  pledged  with  her  for  monej  loaned,  she  may 
ify  as  to  what  contract  she  made  with  the  plaintiff,  and  that  she 
sd  as  her  husband's  agent  in  making  it :  Summer  r.  Cooke,  51 
I.  521.  If  her  husband  gives  her  a  note  to  collect  she  may 
ve  her  acts  within  the  scope  of  her  agency,  in  her  husband's 
.  against  the  estate  of  the  deceased  maker :  JEngenann  v.  Immel, 
Wis.  249.  Where,  through  his  acts  of  cruelty,  she  is  compelled 
save  bis  house,  she  may  testify  againtt  him,  when  sued  for  neces- 
es  furnished  to  her,  and  prove  such  acta  of  cruelty  ;  and,  in  such 
ase,  it  is  immaterial  whether  his  liability  be  placed  on  the 
ladof  her  implied  agency  to  contract  for  the  necessaries,  or  on  that 
lis  marital  duty  :  Bach  v.  Parmely,  85  Wis.  233. 

(3.)  Wife  ineompetent. — Ordinarily  there  must  be  proof  of 
lority  conferred,  or  ratification  by  the  husband,  or  the  wife  will 
be  a  competent  witness  to  establish  that  a  contract  entered  into 
ber  with  a  third  person  is  the  contract  of  her  husband  made  by 
as  his  agent :  Blisi  r.  Franklyn,  13  Allen  (Mass.)  244.  In 
mont,  it  is  held  that  where  the  husband  is  temporarily  absent 
D  home  for  a  day,  leaving  his  wife  without  any  special  charge 
iigency,  except  "  such  as  married  women  living  and  keeping 
se  with  their  husbands  would  have  in  such  cases,"  she  is  not 
agent  so  as  to  he  competent  to  testify  for  him  as  to  matters 
■spiring  during  his  absence:  Batei  y.  Cilley,i7  Yt.  1.  With 
due  respect,  the  writer  submits  that,  as  a  general  proposition, 
.  is  not  sound  law.  Again,  where  the  husband  is  sued  for  the 
le  of  goods  purchased  by  him  in  the  wife's  presence,  she  assist- 
in  their  selectiou,  she  is  not  competent,  on  the  ground  of 
ncy,  to  prove  that  the  goods  were  furnished  on  the  credit  of  a 
d  person  in  the  payment  of  the  latter's  indebtedness  to  the  hus- 
d:  Tripp  v.  Barker,  78  111.  146.  So,  it  is  held,  that  merely 
ling  the  wife  to  collect  payment  for  goods  sold  by  the  husband 
I  not  make  her  his  agent  within  the  rule :  Robertton  r.  Brott, 
III.  116.  And  where  a  wife,  being  requested  by  her  husband 
all  into  their  house  the  indorser  of  a  note  held  by  the  husband, 
id  the  indorser  "whether  he  was  going  to  pay  the  note,"  she 
held  not  to  be  the  husband's  agent  in  such  a  sense  as  to  be 
petent  to  testify  to  admissions  made  to  her  by  the  indorser 
ch  would  render  him  liable  on  the  note  without  presentment  and 
land  of  the  maker:  Bale  v.  DanfoHh,  40  Wis.  382. 
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(4.)  Stisband  as  agent  of  wife. — The  same  principle  by  the 
application  of  which  the  wife  is  permitted  to  testify  as  to  her  acts 
done  as  the  agent  of  her  husband,  also  admits  the  husband  as  a  wit- 
ness for  his  wife,  as  to  acts  done  by  him  as  her  authoriied  agent  • 
Hobby  V.  Wiscormn  Bank,  17  Wis.  167 ;  ffaule  v.  J&etin,  65 
Mo.  202 ;  CheUey  v.  Chehey,  54  Mo.  847.  Thus,  he  may  testify 
as  to  what  disposition  he  has  made  of  money  belonging  to  her  separate 
estate :  JRobison  v.  RobisoUj  44  Ala.  227.  He  may  show  what  he 
did  in  her  absence  as  well  as  what  he  did  in  her  presence :  Mori  y. 
Steinfert,  39  Wis.  S70.  And  he  may  also  prove  the  factum  of  his 
agency  and  its  extent:  Owen  v.  Cawley,  36  Barb.  (N.  Y.)  52 ;  see, 
also,  Amdt  v.  HarshaWj  53  Wis.  269.  Bat,  as  in  the  wife's  case, 
an  agency  must  appear ;  his  action  without  her  knowledge  or  con- 
sent will  not  constitute  him  her  agent :  Ca%e  v.  Colter^  66  Ind. 
836.  Nor  will  the  fact  that  he  went  with  her  when  she  made  the 
bargain,  and  afterwards  *^  about  the  matter  of  pay,"  without  more, 
have  that  effect :    WaggonseUer  v.  Rexfordy  2  111.  App.  445. 

X.  Effect  of  consent,  or  release  of  interest. 

(1.)  Consent, — Upon  the  effect  of  the  husband's  cons^t  that 
the  wife  be  admitted  as  a  witness  against  him,  the  authorities  are 
not  in  harmony.  Some  of  them  take  the  ground  that  it  is  only 
the  interest  of  the  husband  which  excludes  her,  and  inasmuch  as 
an  interested  witness  is  competent  to  testify  against  his  interest, 
provided  he  consents  to  do  so,  the  wife  may  be  properly  admitted 
to  testify  against  her  husband's  interest,  he  consenting  that  she  do 
so :  Pedley  v.  Wellesly,  3  Car.  &  P.  558. 

But  the  better  opinion  seems  to  favor  her  exclusion  as  a  witness 
against  her  husband,  even  though  he  consents ;  for  the  reason  that 
the  interest  of  the  husband  in  preserving  the  confidence  placed  in 
her  is  not  the  only  ground  of  the  rule.  The  preservation  of 
domestic  tranquillity,  and  the  diminution  of  temptations  to  conimit 
perjury,  are  objects  in  which  society  at  large  is  interested,  and  to 
admit  her  as  a  witness  under  such  circumstances  would  be  opposed 
to  a  sound  public  policy.  See  Barker  v.  Dixeyj  Cas.  t.  Hardw. 
264 ;  Sedgtoick  v.  Watkins,  1  Ves.  Jr.  49 ;  RandaWs  Case,  5  City 
H.  Rec.  (N.  Y.)  141, 153, 154 ;  Davis  v.  Dinwoody,  4  T.  R.  679. 

(2.)  Release  of  interest — Clinging  to  the  mistaken  idea  that 
individual  interest,  and  not  public  policy,  afforded  the  ground  of  the 
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reral  liiglil;  respectable  courts  have  held  that  a  conveyance 
and  and  wife  to  the  wife  {Sferedith  v.  Hughet,  28  Ga.  .'>71), 
ic  husband  to  the  wife  ( Weem*  v.  Weemt,  19  Md.  334).  or 
I  to  their  children  {Meredith  y.  Hughes,  tupra;  contra, 
'.  Noland,  11  Ala.  249),  of  all  their  interest  in  the  issue  ou 
ndered  them,  or  the  one  making  such  transfer,  competent  to 
in  the  cause,  notwitbBtauding  the  existence  of  the  marital 
.  So,  also,  it  has  been  decided,  that  the  wife  of  a  sole 
r  of  a  will,  who  has  renounced,  is  competent  to  prove  its 
>a  aa  a  will  of  real  estate :  Daniel  v.  Proctor,  1  Dev.  L. 
428;  but  compare  JTwie  v.  O'Connell,  2  Jones  L.  {N.  C.) 
lat  the  wife  of  one  of  several  co^efendants  in  foreclosure, 
Fera  the  bill  to  be  taken  pro  confeaao  as  against  her,  thereby 
I  competent  for  the  other  defendants :  Hadley  v.  Chapin,  11 
N.  Y.)  245 ;  that  where  the  payee  of  a  note  endorsee  it  to 
person,  taking  a  release  from  liability  thereon,  his  wife 
I  competent  for  the  holder ;  Bithing  v.  Oraham,  14  Penn. 
Armatrong  v.  ffoble,  55  Vt.  428 ;  and  that  a  wife,  in  the 
of  ber  husband,  who  hiu  been  released  from  liability  id  the 
i  competent  witness  therein :  Peaceable  v.  Keep,  1  Yeates 
6.  See,  also,  Bomeman  v.  Sidlinger,  21  Me.  185;  Thomas 
erai,  5  Gill  &  J.  (Md.)  23.  But  it  is  difiScult  to  bring  these 
Ithin  the  true  principle  of  the  rule  of  exclusion,  t.  e.,  that  it 
tterett  only,  bnt  public  poUcy  which  closes  the  door  of  the 
box. 

SuKTiTiNO  HUBBAiTD. — While,  S8  we  have  seen,  the  dis- 
of  the  marriage  relation  by  the  death  of  one-of  the  parties, 
the  effect  of  removing  the  incompetency  of  the  other  to 
matten  protected  by  the  rule  excluding  husband  and  wife 
eseee  for  or  against  each  other  («upra,  I.),  yet,  one  having 
e  other  is  competent  as  to  anything  the  knowledge  of  which 
t  obtained  through  tbe  privacy  of  the  marriage  relation : 
V.  Turner,  13  Ind.  253 ;  Havgh  v.  Blythe,  20  Id.  24 ; 
:  T,  Comiwmioealth,  13  Bueh  (Ky.)  155 ;  Engliih  v.  Crop- 
A.  292.  But  the  husband  cannot  testify  to  conversations 
I  himself  and  his  deceased  wife :  Dye.  v.  Davis,  65  Ind. 
r  against  the  intereets  of  her  estate :  Succession  of  Wade, 
Ann.  843;  but  see  Meilly  v.  Succession  of  Reilly,  28  Id. 
d  Ames's  Succession,  83  Id.  1317,  which  two  cases  seem  to 
e  other  way.     See,  also,  Wood  v.  Bunllar,  40  Iowa  591 ; 
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Jackson  v.  Brooks,  8  Wend.  (N.  Y.)  426 ;  Wallis  v.  BrUJton,  1 
Har.  &  J.  (Md.)  478  ;  Ayres  v.  Ayres,  11  Gray  (Mass.)  130;  WH- 
liam  ^  Mary  College  v.  Powell^  12  Gratt.  (Va.)  372, 

XII,  Widow. — So,  also,  the  ii?idow  is  a  competent  witness  as  to 
matters  in  which  her  deceased  husband  was  interested,  unless  she 
acquired  her  knowledge  of  the  facts  through  confidential  communi- 
cations from  him :  Ryan  v.  Follansbee^  47  N.  H.  100 ;  Jaehon 
V.  Barron^  37  Id.  494 ;  Cornell  v.  Vanartsdalen^  4  Barr  (Pa.) 
364 ;  in  which  latter  case  she  is  incompetent :  Lingo  v.  ^tote,  29 
Ga.  470 ;  Gray  v.  Cole,  5  Harr.  (Del.)  418.  She  may  testify  as 
to  a  conversation  had  in  her  presence,  or  overheard  by  her,  between 
her  husband  and  a  third  person :  Pratt  v.  Delavan,  17  Iowa  307; 
Stuhlmuller  v.  Ewing,  39  Miss.  447;  Mercer  v.  Patterson^  41 
Ind.  440  ;  Griffin  v.  Smith,  45  Id.  366 ;  Floyd  v.  MUler,  61  Id. 
224.  She  may  prove  her  husband's  acts,  not  affecting  his  character: 
McGuire  v.  Malaney,  1 B.  Mon.  (Ky.)  224 ;  or  such  of  his  business 
transactions  as  were  observed  by  her  during  his  life,  or  came  to  her 
knowledge  through  sources  other  than  communications  by  him  to 
her  :  Spivey  v.  Platon,  29  Ark.  603 ;  Powell  v.  Powell,  2  N.  E. 
Rep.  (111.)  162 ;  Short  v.  Tinsley,  1  Mete.  (Ky.)  397 ;  Suk  v. 
Weidman,  20  Mo.  17 ;  Gaskill  v.  King,  12  Ired.  L.  (N.  C.)  211; 
Bobb's  Appeal,  98  Penn.  St.  601. 

Thus,  she  may  testify  as  to  the  execution,  loss  and  contents  of  a 
bond  given  to  her  husband :  Carpenter  v.  Dame,  10  Ind.  125;  or 
that  goods  were  received  by  the  executor  of  her  husband  for  which 
he  has  not  accounted :  Sherwood  v.  Bill,  25  Mo.  391 ;  or  that  a 
deed  of  conveyance  in  which  she  joined  with  her  husband  was  only 
intended  to  operate  as  a  mortgage :  Price  v.  Joyner,  3  Hawks  (N. 
C.)  418 ;  contra,  Eckford  v.  Be  Kay,  6  Paige  (N.  Y.)  566 ;  or  that 
such  a  deed,  so  executed  by  her,  was  not  fraudulent  under  the 
statute  of  13  Elizabeth :  Chamber"^  v.  Spencer,  6  Watts  (Pa.)  404; 
or  that  a  parol  gift  claimed  to  have  been  made  by  her  husband,  was, 
in  fact,  a  loan :  Kay  v.  Kay,  3  Rich.  Eq.  (S.  G.)  384 ;  or  that  a 
pretended  purchase  from  him  was  never  consummated:  Key9  t. 
Baldwin,  83  Tex.  666.  She  is  also  a  competent  witness  in  an 
action  against  her  husband's  administrator  for  her  board :  RomoM 
V.  Kay,  12  Iowa  270.  She  is  competent  for  the  executors  when 
she  has  no  interest  in  the  result  of  the  case:  Gebhart  v.  Shindkj 
15  S.  &  R.  (Pa.)  237. 
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iV^here  the  litigation  uoncerna  the  real  estate  of  her  deceased  bus- 
id,  she  is  Dot  a  competent  vitness^  irhere  the  reeult  can  either 
rease  or  reduce  ber  dover:  Wade  t.  Johnton,  5  Humph, 
on.)  117 ;  8.  p.  Chaney  v.  Moore,  1  Coldw.  (Tenn.)  48 ;  but  i^ 
inch  a  case,  she  is  not  entitled  to  dover :  Waihngford  y.  Fitke, 
Me.  386,  or  haa  released  her  right :  I>ob»on  v.  Raeey,  8  N.  T, 
I ;  Oayle  t.  MorrUtey,  5  Sneed  (Tenn.)  445,  or  received  her 
'er  b;  consent  of  tbe  heirs :  Morris  v.  Barrit,  9  Gill  (Md.)  19,. 
is  competent. 

[III.  Divorced  epoosb. — Nor  will  the  dissolution  of  the  maN 
;e  relation  by  judicial  decree  of  divorce,  or  nullity  of  marriage, 
rain  the  operation  of  the  rule  we  are  examining.  As  was 
1  said  by  Lord  Altaklisy,  "  It  never  shall  be  endured,  that  the 
Sdence  vhich  the  law  has  created  while  the  parties  remained  in 
moat  intimate  of  all  relations,  shall  be  brolcen  whenever,  by  the 
conduct  of  one  party,  tbe  relation  has  been  dissolved :"  Monroe 
^wutUton,  Fealce  Ev.  App.  Uszvii.  (sci.) ;  Aveson  r.  Lord  Kin- 
■d,  6  East  192;  Dokery.Ea»ler,'B.y.  &  M,  198.  Thus,  a  wife 
I  has  been  divorced  from  her  husband  continues  to  be  incom- 
!nt  to  testify  against  him  in  respect  to  transactions  which  took 
«  prior  to  the  divorce  and  during  coverture :  Bamet  v.  Camack, 
tarb.  (N.  T.)  392;  CookY.  Grange,  18  Ohio  526;  Perry  v. 
ndaJl,  83  Ind.  148 ;  or  in  his  favor,  in  an  action  by  him  against 
lird  person  for  seducing  her :  Reat.  Tucker,  51  111.  110.  See 
•a,  XVI.    She  cannot  testify  to  threats  made  to  her  by  her  hus- 

d,  to  compel  her  signature  to  a  conveyance  alleged  to  be  void 
dureas :  Anderton  v.  Anderson,  9  Kan.  112.  Nor  is  she  com- 
;nt  when  the  proceeding  is  instituted  to  set  aside  the  divorce 
ireen  herself  and  herdeceased  husband :  Fidelity  In».  Co.'t  Ap- 
l,  93  Penn.  St.  242 ;  Petera<m  v.  Peterson,  18  Phil.  (Pa.)  82. 

t  has  been  held,  however,  that  she  may  be  permitted  as  a  wit- 
9  against  the  former  husband,  to  prove  a  commnnication  not 
fidential,  but  which  it  must  have  been  intended  by  him  at  the 

e,  she  should  make  known  to  the  public:  Crook  v.  Henry,  25 
J.  569 ;  see,  also.  Storms  v.  Storms,  8  Bush  (Ky.)  77,  as  to  the 
tpetency  of  a  divorced  husband. 

CIV.  Cases  ov  pbrsonal  ikjcribs. — Where  the  ground  of 
ion  ia  a  personal  injury  sustained  by  the  wife  at  the  hands  of  a 
'd  person,  the  authorities  are  not  in  entire  harmony  as  to  the 
bond's  competency  to  testify.   In  Georgia,  tbe  wife  having  been 
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assaulted,  the  husband  was  not  permitted  to  testify  that  she  delayed 
to  complain  to  him  :  Croodrum  v.  State^  60  Ga.  509 ;  see  also  Pi- 
low  V.  BuBhneU^  5  Barb.  (N.  Y.)  156.  In  Wisconsin,  vhen  both 
sue  for  injuries  to  the  person  of  the  wife,  caused  by  the  defendants 
negligence,  the  husband  is  deemed  the  real  party  in  interest,  and 
may  testify  in  support  of  the  action,  whatever  the  rule  may  be  as  to 
actions  in  which  he  is  only  a  nominal  party:  Kakne v.  Omro  ZVva- 
tees,  49  Wis.  871 ;  Bame%  v.  Martin,  16  Wis.  240  ;  and  the  wife 
is  also  competent  in  such  cases  tried  in  the  United  States  Circait 
sitting  in  that  state :  Packet  Co.  v.  Chugh,  20  Wall.  (U.  S.)  528. 
The  rule  was  the  same  in  Massachusetts,  under  chapter  188  of  the 
Act  of  1856 :  Snell  v.  We^tport,  9  Gray  (Mass.)  321 ;  bat  see 
Bunker  y.  Bennetty  108  Mass.  516,  where  a  contrary  rule  is  laid 
down  under  a  later  statute ;  and  is  the  same  in  Vermont :  Smp' 
kins  V.  Eddie,  56  Yt.  612.  In  New  Hampshire,  where  the  hus- 
band died  after  the  injury  to  the  wife,  but  before  suit  brought,  the 
wife  was  held  a  competent  witness  :  Winehip  v,  Enfield,  42  N.  H. 
197.  And  in  Vermont,  where  the  wife  sued  a  liquor  dealer,  under 
the  ''  civil  damage  act,*'  for  injuries  sustained  by  reason  of  the  in- 
toxication of  her  husband,  the  latter  was  held  a  competent  witness 
for  the  plaintiff:  Acts  1874,  No.  27 ;  Snow  v.  Carpenter,  49  Vt 
426.  As  to  actions  for  malicious  prosecution,  see  Andemm  v. 
Friend,  71  111.  475 ;  Mitchinaon  v.  Cross,  58  Id.  866.  Actions 
for  slander  of  the  wife,  see  Hawver  v.  Hawver,  78  111.  412;  Moum- 
Ur  V.  Harding,  83  Ind.  176  ;  Bennifield  v.  JSTypres,  88  Ind.  498 ; 
JDuval  V.  Davey,  82  Ohio  St.  604.  Actions  for  mal-practice,  see 
Wonuick  V.  Mc  Quarry,  28  Ind.  103. 

XV.  Actions  for  divorcb,  or  to  annul  thb  marriage.— 
The  action  being  for  divorce,  the  husband  has  been  held  competent 
to  prove  the  wife's  desertion  of  him  :  Stebhins  v.  Anthony,  5  Col 
848.  So,  also,  the  wife  being  complainant,  she  was  allowed  to  tes- 
tify as  to  her  husband's  habits  of  intoxication  and  general  treatment 
of  her :  Smith  v.  Smith,  11  Ind.  80 ;  Burdette  v.  Burdette,  2 
Mackey  (D.  G.)  469.  But  the  great  weight  of  authority,  especiallj 
where  the  ground  of  divorce  is  adultery,  excludes  both  parties  from 
testifying  except  to  sustain  the  validity  of  the  marriage  to  dissolve 
which  the  action  is  brought.  Such  is  the  law  in  Louisiana :  D3Ion 
V.  Billon,  82  La.  Ann.  643 ;  Baspit  v.  Ehringer,  Id.  1174 ;  see, 
also,  Shaniz  v.  Stoll,  34  Id.  1237 ;  and,  until  very  recently,  in  New 
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Tth  y.  Marth,  2  Stew.  (N.  J.)  396;  Dougherti/  t. 
/,  5  Id.  32 ;  and  in  New  York  :  Van  Oort  v.  Van  Cort 
Y.)  621 ;  Rivenhttrgh  v.  Bivenburgh,  47  Barb.  (N.  Y.) 
M«ey  V.  Benneatey,  58  How.  Pr.  304 ;  Lincoln  v.  Lin- 

(N.  Y.)  525;  Finn  v.  .fV'nn,  12  Hun  339;  and  see, 
inable,  24  How.  Pr.  92.  It  teems  the  husband  maj 
rife's  impotence :  Sarringer  T.  Barringer,  69  N.  C 
)t  her  adultery :  Cook  v.  Coo*,  46  Ga.  308.  In  Penn- 
3  parties  to  the  divorce  may  testify  in  their  own  favor, 
le  compelled  to  testify  against  themselves  :  Branson  v. 
Phil.  (Pa.)  261.  They  are  excluded  in  Texas:  Cornish 
56  Tex.  564,  and  admitted  in  Massachusetts,  where  the 
Is  for  a  decree  of  nullity,  under  the  statute:  Geo.  St. 

;  Fo»s  V.  Fast,  12  Allen  (Mass.)  26. 
<  proceeding  is  a  collateral  one,  e.  g.,  when  a  creditor  of 

sues  to  annul  a  judgment  of  separation  of  property  be- 
isband  and  wife,  the  latter  has  been  held  competent  to 
'.ler  V.  Vernon,  23  La.  Ann.  164. 

rnONS  FOR  ABDCCnOB,  OB  FOR  CRIMINAL  COKVERSA- 
I  held  in  Minnesota,  that  even  in  an  action  by  the  hns- 
t  one  who  entices  away  the  wife,  when  the  defence  is 
nent  of  her,  the  wife  cannot  be  a  witness  against  her 
liout  his  consent :  Suot  v.  Wise,  27  Minn.  68 ;  bnt  the 
1  held  in  New  York,  in  a  proceeding  to  regain  the  ens- 
wife  by  the  writ  of  habeas  corpus :  People  v.  Mercein, 

Y.)  47,  and  also  in  Pennsylvania,  where  her  declara- 
liately  before  and  at  the  time  of  her  leaving  him, 
ia  ill-treatment  of  her,  were  admitted  in  behalf  of  the 
barged  with  enticing  her  away :  Gilchrist  v.  Bale,  8 
855. 

I  for  criminal  conversation  the  majority  of  the  adjudica- 
e  the  wife  from  testifying  for  the  plaintiff:  Carpenter 
;  Barb.  (N.  Y.)  291  ;  Sicks  v.  Bradner,  2  Abb.  (N.  Y.) 
62 ;  Mathews  v.  Yerex,  48  Mich.  361,  unless  a  divorce 
tained  previous  to  the  trial,  when  she  is  competent  as 
irring  after  the  divorce,  in  which  her  husband  did  not 

Cross  V,  JRutledge,  81  111.  26  6;  or,  according  to  several 
ctabte  anthorities,  even  to  prove  the  charge  laid  in  the 

BickfTTnan  v.  Graves,  6  Gush.  (Mass.)  308  ;  RatcUff 
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T.    Wales,  1  Hill  (N.  Y.)  63 ;    WoUrich  v.  Freeman^  71  N.  Y. 
601. 

XVII.  Criminal  Actions. 
(1.)  In  general. — We  have  already  seen  that  one  of  the  excep- 
tions to  the  common-law  rule  excluding  husband  and  wife  as  wit- 
nesses, is,  that  in  collateral  proceedings,  they  may  testify  to  fids 
which  even  tend  to  criminate  each  other:  supra,  YIII.;  Ciwimoii- 
wealth  V.  Reid,  8  Phila.  (Pa.)  385  ;  s.  0.  1  Leg.  Gaz.  Rep.  132;  bat 
see  State  v.  Wilson,  2  Vr.  (N.  J.)  77.  Where,  however,  a  criminil 
prosecution  is  instituted  against  either  spouse,  the  other  is  genenlly 
excluded  as  a  witness  either  for  or  against  the  one  on  trial,  both  on 
grounds  of  public  policy,  and  in  order  to  lessen  the  temptation  to 
commit  perjury  :  I/ucas  v.  State,  23  Conn.  18  ;  Wtttiam  v.  SUxU^ 
33  Ga.  (Supp.)  86 ;  Bi/rd  v.  State,  57  Miss.  243 ;  Downing  y.  -Bt*- 
gar,  21  Wend.  (N.  Y.)  178;  Wilhe  v.  People,  5S  N.  Y.525; 
People  V.  Briggs,  60  How.  (N.  Y.)  Pr.  17  ;  People  v.  Moore,  65 
Id.  177 ;  Taulman  v.  State,  37  Ind.  353  ;  and  the  so-called  '^en- 
abling acts  "  have  not  affected  this  rule,  their  operation  being,  for 
the  most  part,  confined  to  civil  causes :  Turpin  v.  State,  55  Mi 
462;  Com.  v.  Gannon,  97  Mass.  547;  Com.  v.  Welch,  Id.  598; 
State  V.  Armstrong,  4  Minn.  335 ;  State  v.  MouUan,  48  N.  H.485; 
People  V.  Orandon,  17  Hun  (N.  Y.)  490 ;  but  compare  Fe^k  ▼• 
Oomm'rs  of  Charities,  9  Id.  212 ;  Steen  v.  State,  20  Ohio  St.S33; 
Shultz  V.  SlcUe,  32  Id.  276 ;  Gibson  v.  Com.,  87  Penn.  St  253. 

Where,  however,  the  cohabitation  is  meretricious,  and  not  pur- 
suant to  a  lawful  marriage,  the  rule  has  no  application :  BSckenr 
striker  V.  State,  31  Ark.  207  ;  Mann  v.  StaU,  44  Tex.  642 ;  and 
the  fact  that  the  alleged  marital  relation  does  not  exist  may  be 
proved  by  the  witness  on  the  voir  dire  :  State  v.  Brown,  28  La. 
Ann.  279.  But  the  converse,  it  seems,  is  not  true,  t.  e.,  where  the 
prosecution  has  shown  an  actual  marriage  between  the  defendant 
and  one  of  its  female  witnesses,  prima  facie  valid  and  in  good 
faith,  upon  which  the  defendant  might  reasonably  and  honestl;  relj 
as  valid,  and  upon  which  he  did  rely  at  the  trial,  the  prosecutioft 
cannot  introduce  opposing  testimony  in  order  to  establish  the  in- 
validity of  the  marriage,  so  as  to  make  the  alleged  wife  a  competent 
witness  against  the  defendant :  Bizon  v.  People,  18  Mich.  84. 

Various  statutory  modifications  of  the  rule  have  been  made  in 
many  of  the  states ;  thus,  in  Kansas,  the  wife  of  the  accased  ia 
competent  for  the  state  if  she  voluntarily  testifies  against  her  has* 
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She  cannot  be  compelled  to  do  so:  Stale  v.  McOord,  8 
232.  Bat  she  may  be  so  compelled  in  Maine:  Stat.  1873, 
t7,  sect.  5 ;  StaU  t.  Blacle,  63  Me.  210.  In  New  York  she 
estifj  in  her  bnsband's  faror,  but  cannot  be  compelled  to  be 
less  against  him.  Tbe  husband,  bowerer,  may  compel  her 
onj,  and  his  failure  to  call  her  is  properly  the  subject  of  com* 
to  the  jury :  People  v.  Hovey,  92  N.  T.  554 ;  B.  o.,  29 
382.  In  North  Carolina  and  Rhode  Island,  where  the  hus- 
is  the  complainant  against  the  one  charged  with  assaalt  tbe 
as  been  held  a  competent  witness  in  tbe  case,  either  to  sap- 
be  proeecntion  or  to  contradict  her  husband's  testimony  for  the 

StaU  V.  Farrotty  79  N.  C.  615 ;    State  v.  B(rrden,  6  R.  I. 

Id  Texas,  husband  and  wife  are  competent  for  each  other  in 
lal  cases,  but  not  against  each  other :  Crriffin  t.  Slate,  32 
164  (where  the  right  of  tbe  prosecution  to  cross-examine  was 
;);  Creamer  v.  State,  34  Tex.  173  (where  such  right  was  sus- 
];  and  if  either  be  competent  against  the  person  on  trial  the 
is  also :  Baffin  r.  StaU,  11  Tex.  App.  76. 
S.)  Offencet  committed  by  one  against  the  other. — Where  the 
:  on  trial  is  a  personal  injury  alleged  to  have  been  committed 
:  husband  upon  the  wife,  or  vice  veria,  the  injured  spouse  is  a 
tent  witness  in  favor  of  tbe  one  on  trial :  People  v.  Fitz- 
t,  5  Park.  Cr.  (N.  Y.)  26  ;  compare  BiUn  v.  Bthin,  17  Abb. 
[,  Y.)  19,  or  on  the  part  of  the  prosecution  :  People  v.  Car- 
,  9  Barb.  (N.  Y.)  580.  Thus,  tbe  hueband  being  indicted 
lault  and  battery  upon  bis  wife,  abe  is  competent  to  testify 
t  him :  UniUd  State*  v.  Fitton,  4  Crsnch  C.  C.  668 ;  Uni- 
atea  t.  Smallwood,  5  Id.  35 ;  Turner  v.  State,  60  Miss.  351 ; 
15  Am.  Rep.  412,  at  least,  where  a  lasting  injury  is  inflicted 
eatened  to  be  inflicted  upon  her :  Statt  v.  Huaiey,  Bush.  L. 
)  123 ;  StaU  v.  Bamdeon,  77  N.  C.  522,  or  where  no  other 
I  was  present  when  the  offence  was  committed :  State  v.  Bavit, 
1.  (S.  C)  3  ;  and  it  seems  she  is  compellable  to  testify  in  such 

Turner  v.  State,  tupra  (which  case  decides  that  it  is  her 
ege  to  testify  or  not  as  she  may  elect.  Her  husband  cannot 
un  of  the  action  of  the  court  in  compelling  her  to  give  evi- 
oTer  his  objection).  So,  also,  she  may  testify  against  her 
id  on  his  trial  for  attempting  to  poison  her :  People  v.  North- 
0  Barb.  (N.  Y.)  147,  or  for  using  an  instrument  with  intent 
M  her  to  miscarry :    State  v.  Byer,  59  Mo.  303,  or  on  his 
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trial  for  abandoning  her :  State  v.  Browfij  67  N.  C.  470  (only  to  prote 
the  fact  of  abandonment,  however,  not  to  prove  the  marriage).  She 
cannot,  however,  testify  against  him  on  his  trial  for  conspiring  to 
obtain  a  divorce,  unless  the  indictment  charges  the  commission  of 
personal  violence  upon  her,  or  the  intention  to  commit  it :  Cam.  t. 
McEwanj  1  Pa.  L.  J.  Rep.  140,  or  on  his  trial  for  suborning  wit- 
nesses to  wrong  her  in  a  judicial  proceeding  :  People  v.  CarpetiUrj 
9  Barb.  (N.  Y.)  580.  Nor  can  she  be  a  witness  against  him  on  his 
trial  for  the  larceny  of  her  property  :  Overton  v.  State^  48  Tci. 
616  ;  B.  V.  BritOeton,  12  Q.  B.  D.  266 ;  s.  c,  32  W.  B.  463,  or 
for  incest  with  her  daughter  by  a  former  marriage :  ConpUm  y. 
State,  13  Tex.  App.  271 ;  8.  c.  44  Am.  Rep.  703 ;  overraling 
Morrill  V.  State,  5  Tex.  App.  447,  and  Boland  v.  State,  9  li 
277. 

On  the  other  hand,  on  her  husband's  trial  for  assault  and  bat- 
tery upon  herself,  she  may  testify  in  his  favor  to  disprofe  the 
charge :  State  v.  Netll,  6  Ala.  685  ;  Com.  v.  Murphy,  4  Allen 
(Mass.)  491 ;  Tucker  v.  State,  71  Ala.  842  ;  for  it  is  well  settled 
that  when,  in  any  case,  husband  and  wife  are  competent  witnesses 
against  each  other,  they  are  also  competent  witnesses  for  esdi 
other :  Ttu;ker  v.  State,  71  Ala.  342.  So,  where  the  wife  is  prose- 
cuted for  assaulting  the  husband,  he  is  a  competent  witness  against 
her:  Whipp  v.  State,  34  Ohio  St.  87  ;  see,  also,  People Y.Marl>U, 
38  Mich.  117  ;  contra,  Tumbull  v.  Com.,  79  Ky,  495. 

(3.)  Wife  of  party  jointly  indicted. — Anodier  exception  to 
the  general  rule  is  that  where,  upon  a  joint  indictment,  there  is  a 
separate  trial  the  husband  or  wife  of  the  defendant  not  put  upon 
trial,  is  not  necessarily  incompetent  as  a  witness  for  the  prosecu- 
tion. If  willing  to  testify,  he  or  she  is  competent,  except,  perhaps, 
where  the  offence  is  in  its  nature  joint,  as  in  conspiracy :  Com.  v. 
Beid,  8  Phila.  (Pa.)  385 ;  s.  c.  1  Leg.  Gaz.  Rep.  182 ;  StaU  v. 
Dawdy,  14  Rich.  (S.  C.)  87,  where  the  acquittal  of  one  defendant 
works  the  acquittal  of  the  others:  United  States  v.  AddaU^  6 
Blatchf.  (U.  S.)  76 ;  Williams  v.  State,  69  Ga.  11 ;  but  see  to  the 
contrary,  State  v.  Bradley,  9  Rich.  (S.  C.)  168 ;  State  v.  MeOrew, 
13  Id.  316 ;  State  v.  Burlingham,  15  Me.  104.  Where  the  hus- 
band is  suspected,  but  not  indicted,  and  the  defendant  seeks  to 
show  the  husband  to  be  the  guilty  party,  the  wife  may  testify  to 
facts  exculpatory  of  her  husband :  Fincher  v.  State,  58  Ala. 
215. 
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e  wife  of  one  of  three  jointly  indicted  defendnnta  is 
ainst  the  other  two,  after  the  indictment  has  been  dit- 
her husband :  Ray  v.  CUi.,  12  Smh  (Ky.)  897  ; 
:ms,  before  snch  dismissal :  Dill  v.  State,  1  Tex.  App. 
rhere  the  hoBband  is  defaulted  on  his  recognisance,  the 
competent  for  the  other  defendant :  State  v.  Worthing, 
Indeed,  she  is  generally  held  competent  in  such  cases 
Sered  as  a  witness  in  favor  of  the  defendant  on  trial : 
Qom.,  1  Mete.  (Ky.)  13 ;  Comeliitt  v.  Com.,  3  Id. 
.  Bumnde,  37  Mo.  343  ;  Com.  v.  ManBtm,  2  Ashm. 
Toffit  V.  State,  2  Hnmph.  (Tenn.)  99 ;  WorkTnan  v. 
id  (Tenn.)  425 ;  although  respectable  cases  are  not 
a  hold  the  other  way  :  United  States  v.  Wade,  2 
680  ;  OolUer  v.  State,  20  Ark.  36 ;  Fullen  v.  Peo- 
(Mich.)  48. 

trial  as  well  as  the  indictment  is  joint,  it  is  pretty  well 
he  wife  of  one  defendant  is  not  a  competent  witness 
le  others:  Commonwealth  v.  Easland,  1  Mass.  15; 
MBon,  1  Gray  (Mass.)  555 ;  State  v.  Waterman,  15 
Mask  V.  State,  32  Miss.  405 ;  but  see  Morrisey  v. 
ich.  327 ;  State  y.  Waterman,  1  Ney.  543. 

e  of  accomplice,  or  ttate't  witnett. — Where  the  hus- 
iSed  as  an  accomplice,  or  state's  witness,  his  wife  is  a 
tnesB  to  corroborate  his  testimony :  State  y.  Moore,  25 
XcukiM  V.  People,  16  N.  Y.  844  ;  Blackburn  v.  Com- 
2  Bush  (Ky.)  181 ;  Williama  v.  State,  69  Ga,  11; 
ere  he  has  not  been  indicted,  though  evidently  an 
°oweH  T.  State,  58  Ala.  362.  So,  also,  she  may  prove 
ent  facts  not  sworn  to  by  her  husband,  and  not  form- 
t  of  his  acta,  although  those  facts  fasten  a  guilty 
1  the  defendant :  United  States  v.  Bom,  5  Blatchf. 
She  may  also  testify  on  the  other  side,  to  show  that 
«stified  under  a  bias  against  the  defendant,  but  not  to 
n :  Comeliut  v.  StaU,  12  Ark.  782.  See,  also,  Clvhb 
fex.  App.  192 ;  State  v.  Mosmey,  64  K.  G.  54. 

e  of  person  iryured  hy  the  crime.— At  common  law, 
son  whose  goods  were  stolen  was  not  interested  in  the 
f  the  thief,  his  wife  was  a  competent  witness  for 
)Q,  but  where  the  husband  was  himself  disqualified  by 
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reason  of  an  interest  in  the  fine,  she  was  not  competent :  United 
Stated  V.  Shorter y  1  Granch  C.  C.  315.  But  this  rule  of  ezdoBion 
of  the  wife  because  of  the  husband's  interest  in  the  event  is  now 
swept  away  by  the  enabling  acts,  along  with  the  incompetency  of 
the  husband  himself — the  person  injured-— on  account  of  his 
interest.  When  the  prosecution  is  for  the  homicide  of  the  husband, 
the  widow  is  a  competent  witness  to  prove  his  dying  declarations : 
State  v.  Ryan^  30  La.  Ann.,  part  2,  1176. 

(6.)  Rules  peculiar  to  proeectUions  far  adultery. — Upon  the 
question  whether,  upon  a  criminal  prosecution  for  adultery,  the  hos- 
band  or  wife,  of  either  of  the  guilty  persons,  shall  be  admitted  tc 
testify  for  the  prosecution,  the  decisions  are  in  direct  conflict 
Some  of  them  hold  that  under  statutes  permitting  husband  and  wife 
to  testify  against  one  another  on  a  criminal  prosecution,  for  an 
offence  committed  by  one  against  the  other,  the  one  may  testify 
against  the  other  on  an  indictment  of  the  other  for  adultery: 
Roland  v.  State^  9  Tex.  App.  277:  s.  c.  85  Am.  Rep.  743; 
Aloiizo  V.  State^  15  Tex.  App.  378 ;  Morrill  v.  Siate^  5  Id.  447 ; 
Lord  V.  StatCy  23  N.  W.  Rep.  507.  In  Wisconsin  it  is  held  that 
after  a  divorce  h  vinculo^  the  husband  is  competent  to  prove  the 
marriage  on  an  indictment  against  another  for  adultery  with  the 
wife,  before  divorce :  State  v.  Dudley^  7  Wis.  664. 

Many  cases,  however,  of  equal  respectability  are  found  which  lay 
down  the  contrary  rule.  Thus,  the  Supreme  Court  of  Alabama 
holds  that  the  husband  of  a  woman  jointly  indicted  with  her  para- 
mour for  living  in  adultery,  is  incompetent  to  testify  against  either 
of  them :  Cotton  v.  State^  62  Ala.  12.  In  North  Carolina,  he 
cannot  testify  against  the  female  defendant  (his  wife),  even  though 
he  may  have  obtained  an  absolute  divorce  before  the  trial  of  the 
indictment :  State  v.  JoneB^  89  N.  C.  559  (where,  however,  he  wis 
permitted  to  testify  in  her  favor) ;  nor  can  he  testify  for  the  prose- 
cution in  Pennsylvania :  Commonwealth  v.  Gordon^  2  Brewst.  (Pa.) 
569 ;  Commonwealth  v.  Flohr^  3  Crim.  L.  Mag.  841 ;  and  the 
same  has  been  held  in  Maine,  Massachusetts  and  Texas :  StxUe  v. 
Welchy  26  Me.  30 ;  Commonwealth  v.  Sparksy  7  Allen  (Mass,) 
534 ;  Thomas  v.  State^  14  Tex.  App.  70 ;  see  also  to  same  effect, 
State  V.  Gardner^  1  Root  (Conn.)  485  ;  Commonwealth  v.  Jailer^ 
1  Grant  Cas.  (Pa.)  218 ;  and  see  People  y,  Hendricksony  19  N. 
W.  Rep.  169. 
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(7.)  Rulet  peculiar  to  proiecutiont  for  bigamy. — Here,  too, 
cases  are  in  conflict,  some  of  them  holding  the  first  wife  of  the 
;ed  bigamist  competent  to  testify  against  him,  on  the  ground 

bis  second  marriage  is  an  offence  committed  against  her :  State 
loan,  18  Chic.  L.  N.  145 ;  see  also,  People  v.  Houghton,  24 

(N.  Y.)  SOI ;  StaU  v.  Eughet,  58  Iowa  165 ;  Williama  v. 
e,  67  Ga.  260.  So,  also,  the  second  wife  been  admitted  to  tes- 
forthe  proaecation:  Johnton  v.  State,  61  Ga,  805;  Finney  v. 
t,  3  Head  (Tenn.)  544.     But  the  true  rule  as  to  the  second 

is  believed  to  be  the  following,  recently  laid  down  l>j  the 
vme  Court  of  the  United  States :  "  The  ground  upon  which  a 
id  wife  is  admitted  as  a  witness  against  her  husband,  in 
isecntiou  for  bigamy,  is  that  she  is  shown  not  to  be  a  real  wife, 
roof  of  the  fact  that  the  accused  bad  previously  married  another 

who  was  still  living,  and  still  his  lawful  wife.  It  is  only  in 
the  first  marriage  ia  not  controverted,  or  has  been  duly  estab- 
d  by  other  evidence,  that  the  second  wife  ia  allowed  to  testify^ 
she  can  then  be  a  witness  to  the  second  marriage,  and  not  to 
first:"  Mike  v.  United  States,  108  U.  S.  804,  813 ;  B.  o.  2 
I.  L.  Mag.  489;  reversing,  2  Utah  T.  19,  and  reviewing  the 
r  English  cases. 

Stewart  Rafalje. 


nee  EN  T    A  M  ERI  CA  N     DECISIONS. 

Supreme  Court  of  Minnesota. 

NEWELL  r.  MINNEAPOLIS,  L.  k  M.  RAILWAY  CO. 

t  poblic  eveineiil  in  ■  pqblic  Mrect  is  the  public  and  common  riglit  to  uh  the 
Cot  the  vt»Hf»  of  peraonj  and  propenj,  and  for  porpoaea  incidental  to  tuch 
ft. 

( owner  of  the  nil  o*er  which  a  street  U  laid  hu  the  right  lo  iniiBt  that  a  «tre«t 
beoied  for  the  legitimate  parpoaei  of  its  creation  and  eziatence,  and  in  a  man. 
vper  to  elTectiiate  the  same. 

en  a  •trtei  ii  being  ofed  tot  ibe  parpote  (legitimate  in  it*  general  naiare)  of 
iMagc  of  perwna  and  property,  but  objection  is  made  to  Ibe  mod*  of  use,  tbe 
00  of  jighlfiJiitu  depends  upon  whether  the  uao  objected  to  ia  consistent  or 
lisleni  with  the  common  public  use  in  which  every  person  is  entitled  to  share, 
loeition  of  conaistencj  or  incotigiatencj  ia  a  qneatton  oT  law.  That  ia  to  say, 
irtt  of  a  gireu  case  being  sacertained,  il  ia  for  the  court  to  pronounce  Dpon 
effect,  and  to  determine  whether  a  manner  of  using  a  street  complained  of  ii 
aot,  all  ihinga  coniider«d,  a  aubstantial  infringement  upon  the  common  public 


432  NEWELL  V.  KIKKEAPOLIS,  L.  &  M.  BY.  CO. 

Held,  in  the  spplic&tion  of  the  foregoing  principles  to  the  pftrticiiUr  state  of  fieli 
found  in  this  case,  and  given  in  detail  in  the  opinion,  that  the  use  of  a  public  tmtX 
in  the  city  of  Minneapolis  by  defendant,  with  the  permiision  of  the  public  aathoritiei. 
for  the  construction  and  operation  of  its  railway,  is  the  nse  of  it  in  aid  of  the  ttreel 
as  a  passenger  street  railway,  and  not  the  imposition  npon  the  soil  of  the  street  of  s 
servitude  additional  to  the  proper  street  easement.  And  this  notwithstanding  the  fsct 
that  said  railway  is  operated  by  steam,  and  is  used  for  the  purpose  of  transporting 
persons  from  the  terminus  within  the  city  to  a  point  eighteen  miles  outside  of  the  dtr 
limits,  as  well  as  for  transporting  persons  from  one  point  in  the  city  to  another,  tod 
that  outside  of  said  limits  it  is,  to  some  extent,  operated  as  an  ordinary  oommeraal 
railway. 

Mitchell,  J.,  dissents. 

Appeal  from  an  order  of  the  District  Conrty  Hennepin  county. 

Sart  ^  Brewer  and  A.  X.  Levi^  for  appellant 
CrosSy  Sicks  ^  CarleUmj  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Bbrrt,  J. — Plaintiff  is  owner  of  certain  land  abutting  on  a  pub- 
lic street  in  Minneapolis  called  ''  First  Arenue  South/'  and  ther^ 
fore  owner  of  the  fee  of  the  half  of  the  street  adjoining  his  premises, 
subject  to  the  street  easement.  As  the  complaint  alleges,  defendint 
— a  railway  corporation,  and  assuming  to  act  as  such — ^has  wrong- 
fully entered  upon  plaintiff's  portion  of  the  street,  and  taken  pos- 
session thereof  for  its  road-bed,  laying  down  ties  and  rails  thereon, 
and  using  and  continuing  in  possession  thereof  for  the  operation  of 
its  railway,  all  without  plaintiffs  consent,  and  without  payment 
of  compensation.  The  plaintiff  brings  this  action  in  the  nature  of 
ejectment  for  a  restitution.  In  our  judgment  the  case  can  present 
but  two  questions : 

1.  Is  the  construction,  maintenance,  and  operation  of  defendant's 
railway  the  imposition  upon  the  soil  of  First  Avenue  South,  adjacent 
to  plaintiff's  premises,  of  a  servitude  additional  to  the  proper  public 
easement  in  such  street?  If  this  question  be  answered  in  the 
affirmative,  the  case  is  at  an  end,  for  the  addition  servitude  (if  anj 
there  be),  having  been  imposed  upon  plaintiff's  soil  without  his  con- 
sent, and  without  compensation,  he  is  entitled  to  put  a  stop  to  its 
continuance.  But  if  the  question  be  answered  in  the  negative,  then 
the  second  question  is,  can  the  plaintiff  object  to  defendant's  use 
of  the  street  for  the  purposes  of  its  railway  ? 

To  answer  the  first  question  it  is  necessary  to  consider  to  some 
extent  the  nature  of  a  street  easement.  The  public  easement  in  a 
public  street  is  the  public  and  common  right  to  use  the  same  for  the 
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ings,  and  for  purposes  incidental  thereto. 

is  subject,  in  some  degree,  to  regulations 

authorities.  The  ownership  of  the  soil 
I  being  absolute,  aubject  onij  to  the  street 
^he  right  to  insist  that  the  street  shall  be 
i  l^itimate  purposes  of  its  creation  and 
ers.  As  the  right  of  use  is  public  and 
f  the  public,  i  e.,  every  person,  is  entitled 
I  hence  no  person  can  lawfully  monopolize 
Doant  to  the  same  thing,  use  it  so  as  to 

from  it. 

Kever,  not  to  be  nnderstood  as  trenching 
public  authoritjes  may  possess  to  prescribe 
particular  street  shall  bo  used;  as,  for 
ry  traffic,  as  the  case  may  he.  ffofc  the 
f  a  street,  or  the  illegal  exclusion  of  any 
ed,  cannot  be  important.  They  may  be 
opriation  or  occupation  of  the  entire  sar- 
the  use  of  a  part  of  it  in  such  way  as  to 
by  others  impracticable,  and  thus  practi- 

UBQ  altogether.  Thus,  for  instance,  an 
cted  and  operated  in  and  along  &  street, 

passage  of  persons  and  property,  and  is 
sneral  nature  of  its  business  is  concerned, 
r  street  purposes,  yet  the  mode  of  its  con- 
both,  are  such  as  to  monopolize  the  street, 
nUy  exclude  the  general  public  from  its 
he  use  of  the  street  for  such  railroad  is 
mon  and  public  use  of  it,  in  which  every 
\  and  hence  it  is  held  to  be  the  imposition 
de  differing  from,  and  additional  to,  that 
itreet  easement.  The  caao  of  an  ordinary 
;.  There  the  street  is  also  used  for  the 
operty,  hut  in  such  manner  as  not,  sub- 
fa  the  common  and  public  right  of  every 
10 ;  and  so  the  use  of  a  street  by  such  street 
^position  of  an  additional  servitude.  So 
g  used  for  the  purpose  (legitimate  in  its 
isage  of  persons  and  property,  but  ohjeo- 
f  use,  the  question  of  rightfulness  depends 
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upon  whether  the  use  objected  to  is  consistent  or  inconsistent 
with  the  common  public  use,  in  which  every  person  is  entitled  to 
share. 

This  question  of  consistency  or  inconsistency  is  a  question  of 
law;  that  is  to  say,  the  fcLcts  of  a  given  case  being  ascertained,  it  is 
for  the  court  to  pronounce  upon  their  effect,  and  to  determine 
whether  a  manner  of  using  a  street  complained  of  is  or  is  not,  all 
things  considered,  a  substantial  infringement  upon  the  common 
public  right.  We  say  a  stLbitantial  infringement^  all  thhtgi  eon- 
ndered^  because  it  is  not  every  mere  inconvenience  or  temporary 
hindrance  to  which  one  person,  in  using  a  street,  may  be  subjected 
by  the  manner  in  which  another  uses  it,  which  presents  a  case  of 
inconsistency  with  the  common  public  right.  The  inconsistency 
must  be  such  that  the  common  public  use  cannot,  in  its  substantial 
integrity,  co-exist  with  the  use  complained  of.  If  the  existence  of 
the  latter  is  inconsistent  with  the  substantial  integrity  of  the  former, 
then  the  latter  cannot  stand  as  a  proper  and  lawful  use  of  the  street 
easement.  If  the  use  complained  of  is  such  that  the  public  and 
common  right  of  passage  of  persons  and  things  cannot  be  enjoyed 
without  substantial  impairment  on  account  of  the  manner  of  such 
use,  then  it  is  inconsistent  with  the  public  and  common  right,  and 
not  a  proper  and  lawful  use  of  the  easement  of  the  street.  But  no 
merely  technical  or  trifling  interruption  or  obstruction  is  to  be 
regarded  as  a  substantial  impairment,  for  common  sense  requires 
that  these  words  should  receive  a  reasonable  and  liberal  construction, 
and  it  must  always  be  borne  in  mind  that  in  organized  civil  society 
the  individual  must  necessarily  enjoy  a  common  public  right  with 
reference  to  the  general  convenience  and  the  rights  of  others.  The 
foregoing  rules  and  principles  are,  in  our  judgment,  fully  supported, 
either  directly  or  by  logical  deduction,  by  Carli  v.  Stillwater  S.  B. 
^  T.  Oo.y  28  Minn.  373,  and  the  authorities  there  cited. 

It  remains  to  apply  them  to  the  facts  of  this  case  as  found  by  the 
court  below  to  exist  when  this  action  was  commenced,  which,  so  far 
as  deemed  material  for  this  purpose,  are  as  follows :  At  the  tioie 
when  this  action  was  commenced  defendant's  railway  extended  from 
near  the  westerly  end  of  the  suspension  bridge,  a  central  place  in 
the  city  of  Minneapolis,  for  a  distance  of  one  and  a  half  to  two 
miles  within  the  city  limits ;  thence  via  Lakes  Calhoun  and  Harriet 
for  a  further  distance  of  about  eighteen  miles  to  Lake  Minnetonka. 
Defendant's  line  of  railway  is  a  single  track  of  three-feet  guage 
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th  occaeional  tvm-outs),  and  so  laid  nith  a  light  T  rail  that  the 
of  the  rail  confonns  to  the  eurface  grade  of  the  street  or  road- 
r,  and  so  planked  at  the  sides  of  the  rails,  and  filled  and  graded 
ireen  the  rails,  that  the  track  does  not  interfere  with  the  passage 
rehicles,  or  with  an;  use  of  the  highway,  more  than  do  the  flat 
9,  well  laid,  of  the  ordinary  horse  railroad.  The  passenger  cars 
from  34  to  37  feet  long,  and  bo  constructed  that  travellers  can 
lily  etep  on  or  off  the  same  to  or  from  the  street  or  road.  Within 
city,  and  as  far  oat  as  Lake  Calhoun,  they  are  drawn  either 
;ly  or  in  trains  of  from  two  to  four  cars,  and,  on  rare  occasions, 
jeater  number  than  four  cars,  by  Baldwin  motors,  which  are 
11  steam-engines  entirely  encased  in  cabs,  so  that  no  part  of  the 
binery  is  visible  from  the  outside,  and  from  19  to  21  feet  long, 
ing  the  appearance  of  a  short  car,  except  that  a  smoke-pipe 
it  nine  inches  in  diameter  stands  a  foot  or  more  above  the  top 
be  cab.  No  hell  or  whistle  ia  used.  The  steam  is  exhausted 
lie  engine.  Anthracite  coal  is  used  for  fuel,  making  little  or  no 
ke,  and  neither  smoke  nor  steam  is  ofWn  perceptible.  Between 
e  Calhoun  and  Minnetonkaa  narrow-guage  locomotive  engine 
led  to  draw  some  trains,  and  some  are  drawn  by  the  motors. 
trips  or  more  each  way  per  day  have  been  regularly  made 
'een  the  city  terminus  of  the  railway  and  Lake  Calhoun,  but  a 
number  between  Lakes  Galhnun  and  MInnetonka.  The  cars 
moved  along  First  Avenue  South,  past  plaintiff's  land,  and 
Qgh  all  the  closely-settled  portion  of  the  city,  at  a  speed  of 
e  to  four  miles  an  hour,  and  are  furnished  with  air-brakes,  and 
be  stopped  in  the  distance  of  from  two  to  six  feet.  Between 
ilosely-settled  portions  of  the  city  and  Lake  Calhoun  the  speed 
-eater,  reaching  six  miles  an  hour,  and  between  Lakes  Calhoun 
Minnetonka  it  is  increased  in  some  places  to  fifteen  miles  an 
'  or  more.  There  are  no  depots,  stations,  or  platforms  connected 
I  said  railway,  but  within  the  city,  and  as  far  out  as  Lake  Cal- 
1,  the  passengers  are  taken  on  and  let  off  along  the  street,  and 
:reet  crossings,  whenever  they  chpose,  as  is  customary  on  street 
rays.  The  uniform  fare  for  passengers  within  the  city  limits, 
xisting  when  this  action  was  brought,  has  been  five  cents,  with 
iame  fare  for  persons  residing  near  the  line  of  the  railway  as 
3ut  as  Lake  Calhoun.  Higher  rates  of  fare  for  other  persons 
elling  between  the  city  and  the  lakes,  and  between  the  lakes  or 
its  outside  of  said  city  limits,  have  been  fixed  and  received. 
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Between  Lakes  Calhoun  and  Minnetonka  the  cars  stop  to  take  op 
and  discharge  passengers  at  any  highway  crossing.  Within  the 
city,  as  bounded  when  this  action  was  commenced,  defendant's  rail- 
way has  been  operated  solely  for  the  carriage  of  passengers,  and  a 
large  share  of  its  business  and  income  has  arisen  from  passengers 
carried  thereon  from  point  to  point,  as  they  might  desire,  along  the 
streets  traversed  by  said  railway.  In  the  warm  season  it  also  car- 
ries many  passengers  gathered  up  along  such  streets  to  said  lakes, 
and  back  again,  such  lakes  being  suburban  resorts,  frequented  in 
such  seasons  by  inhabitants  of,  and  sojourners  in,  said  city.  Be- 
tween Lake  Minnetonka  and  a  point  near,  but  outside,  the  recent 
boundary  of  the  city,  said  railway  has  carried  some  cord-wood  and 
other  freight. 

These  are,  in  substance,  the  facts  found  by  the  trial  court  upon 
the  branch  of  this  case  now  under  consideration,  and  upon  them 
our  decision  must  be  based ;  for  they  are  supported  by  the  evidence, 
and  if  it  be  true  that  upon  any  particular  point  or  points  the  evi- 
dence would  warrant  fuller  or  other  findings,  that  defect  (if  it  exists) 
should  have  been  remedied  upon  a  motion  to  correct  the  findings 
before  bringing  the  case  to  this  court  Upon  its  findings  of  fact  the 
trial  court  was  of  opinion,  and  so  found,  as  conclusions  of  law, 
(2)  that  defendant's  railway,  as  constructed  and  operated  on  First 
Avenue  South,  and  elsewhere  within  the  limits  of  the  city  as  boanded 
when  this  action  was  commenced,  was  and  is  a  passenger  street 
railway,  and  this  character  is  not  changed  by  the  fact  that  between 
some  point  outside  of  said  city  limits  and  Lake  Minnetonka  it 
ceases  to  be  a  passenger  street  railway ;  (3)  that  the  construction 
and  operation  of  said  railway  partly  on  that  part  of  First  Avenae 
South  of  which  the  '^  ultimate  fee  "  is  in  the  plaintiff  does  not  con- 
stitute any  additional  burden  or  servitude  beyond  the  public  ease- 
ment contemplated  in  the  dedication  of  the  street,  nor  any  taking  or 
appropriation  of  the  property  of  the  plaintiff  as  owner  of  the  fee. 

Both  of  these  conclusions  are,  in  our  judgment,  correct. 

The  first  clause  of  the  fir^t,  viz.,  that  defendant's  railway  is  a 
passenger  street  railway,  is  in  effect  a  finding  that  its  use  consists 
in  the  transfer  of  persons  along  or  over  the  streets  within  the  city, 
and  would  seem  to  be  a  mere  result  or  summing  up  of  the  previous 
findings  of  fact  upon  that  subject,  and  it  is  therefore,  perhaps,  qnite 
as  much  in  the  nature  of  a  conclusion  of  fact  as  a  conclusion  of 
law.     It  is  enough  to  say  in  regard  to  it  that  it  is  the  legitimate 
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'ioua  findings  of  fact.  The  last  clause  of  this 
lat  this  character  of  the  railway  is  not  changed 
;  some  point  outside  of  the  city  it  ceases  to  be  a 
lilvay,  is  right  as  a  conclusion  of  law.  If  it  is, 
er  street  railway  within  the  city  limits,  how  can 
g  else  there  because  it  becomes  something  else 
son  who  desires  to  go  from  any  part  of  Minne- 
icisco  has  the  same  right  to  use  the  streets  of  the 
;  purpose  of  passing  out  of  it  on  hie  way  to  his 
trson  who  simply  desires  to  pass  from  one  place  in 
other  in  the  same  city.  The  use  of  the  streets 
kte,  and  just  as  clearly  and  completely  a  lawful 
aent  of  the  public  and  common  c;;sement,  in  the 

other. 

if  an  old-fashioned  stage  line,  taking  its  passen- 
DD,  say  at  the  Nicollet  House,  in  Minneapolis,  und 
>  Shakopee,  would  it  ever  occur  to  any  one  that 
irpose  of  the  streets  of  Minneapolis  as  far  as  they 
'ay  would  not  be  entirely  legitimate,  and  entirely 
ses  of  dedication,  because  the  streets  used  were 
mall  part,  of  the  entire  route  of  the  line,  and  the 
lively  for  the  purpose  of  conveying  persons  to  and 
eof  the  city  of  Minneapolis?  Or  is  it  any  objection 
eet  by  a  horse  railway  that  the  line  extends  into 
nrries  passengers  accordingly.  Such  illustrations 
'  could  be  multiplied  indefinitely),  as  it  seems  to 
le  correctness  of  the  conclusion  arrived  at  by  the 

we  are  now  considering.  It  cannot  be  that  a 
streets  of  a  city  can  be  made  improper  by  the  fact 
ntalities  through  which  that  use  is  enjoyed,  are 
cts  their  node  of  operation,  after  the  city  bound- 
ver,  or  that  the  use  of  the  streets  of  a  city  for  the 
rat  of  it,  or  of  coming  into  it,  can  bo  improper  or 
any  sense  the  imposition  of  a  servitude  additional 
reet  easement. 

elusion  of  law,  viz.,  that  the  construction  and 
adant's  railway  does  not  impose  any  additional 
s  given  us  more  trouble :  for  while  the  previous 
dant's  railway  is,  within  the  city  limits,  a  passen- 
may  be  true  in  the  sense  that  it  is  there  a  railway 
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used  and  operated  exclusively,  or  substantially  so,  for  the  tnoa- 
portation  of  passengers  from  one  part  of  the  city  to  another)  still 
that  fact  alone  and  by  itself  would  not  materially  distinguish  it  from 
what  is  styled  by  counsel  an  ordinary  *^  commercial  railway/'  used 
exclusively  to  bring  passengers  into,  or  carry  them  out  of,  the  city. 
Yet  this  ordinary  commercial  road  (so  called)  has  been  held  by  this 
court,  in  several  cases,  as  well  as  by  a  majority  of  the  courts  in 
other  states,  to  impose  a  servitude  additional  to  the  ordinary  street 
easement,  and  therefore  to  infringe  the  rights  of  the  owner  of  the 
soil  over  which  the  street  is  laid.  It  is  otherwise,  however,  with 
the  ordinary  horse  street  railway.  Where,  then,  is  the  distinction? 
Both  are  used  for  the  conveyance  of  persons  from  one  part  of  the 
city  to  another,  and  in  that  sense  both  are  street  railways,  and  both 
operated  in  aid  of  the  street,  to  facilitate  the  passage  of  persons 
over  the  same.  We  think  the  answer  to  the  question  is  found  in 
the  general  rules  and  principles  laid  down,  and  to  some  extent 
expounded,  in  the  early  part  of  this  opinion. 

A  railway  upon  a  street,  engaged  in  carrying  persons  and  things 
over  the  same,  whether  from  one  point  to  another  on  such  street  or 
in  the  city,  or  from  points  inside  to  those  outside,  or  vice  vena,  is 
or  is  not  rightfully  using  the  street  (with,  of  course,  the  sanction  of 
the  proper  authorities),  according  as  its  use  is  or  is  not  consistent 
with  the  common  public  use  of  the  street,  in  which  every  person  is 
entitled  to  share.  Now,  whatever  facts  may  exist  in  this  case,  or 
whatever  facts  may  have  been  shown  which  are  not  embraced  in  any 
finding,  there  is  nothing  in  the  findings  of  fact  from  which  it  can  be 
inferred,  as  a  conclusion  of  law,  that  defendant's  use  of  the  street, 
in  constructing,  maintaining  or  operating  its  railway,  is  inconsistent 
with  the  common  public  use;  nothing  to  show  that  the  two  uses 
may  not  co-exist  without  any  substantial  infringement  or  interrup- 
tion of  the  latter  by  the  former ;  while,  so  far  as  construction  and 
maintenance  are  concerned,  the  facts  are  expressly  found  that  the 
surface  of  the  street  is  not  essentially  changed  or  disturbed.  There 
is  no  fact  found  showing  that  the  operation  of  defendant*8  railway 
seriously  jeopardizes  or  interferes  with  the  safety  and  security  or 
convenience,  as  respects  either  person  or  property,  of  any  one  who 
desires  to  avail  himself  of  the  public  and  common  right  of  user.  It 
may  well  be  that  defendant's  railway  could  be  so  operated,  e?en  as 
a  purely  passenger  street  railway,  as  substantially  to  interfere  with, 
if  not  to  put  a  practical  end  to,  the  use  of  the  street  by  the  general 
public. 
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It  is  not  impossible  to  conceive  that  an  ordinary  horse  street  rail- 
ray  could  be  operated  with  like  effect.     Suppose,  for  instance,  that 

horse  railway  were  permitted  to  occnpy  the  entire  breadth  of  a 
Lreet  with  ita  tracks,  and  to  run  its  cars  at  the  rate  of  one  in  one 
r  two  minQtea,  what  would  be  the  value  of  the  ordinary  street 
asement  in  each  a  state  of  facts?  This  illustration  is,  aa  it  seems 
>  us,  in  point  for  the  purpose  of  showing  that  the  manner  and 
ITect  of  operating  a  street  railway  are  the  tests  of  its  rightfulness  ; 
nd  while  the  manner  and  effect  of  operating  defendant's  railway 
ligbt  have  been  such  as  to  interfere  substantially  with  the  public 
nd  common  right,  the  findings  do  not  show  that  it  was  so  in  this 
ISO,  which,  as  it  is  important  to  bear  in  mind,  was  tried  with  refer- 
ace  to  the  state  of  facts  set  ap  in  the  pleadings  as  subsisting  at  the 
me  when  this  action  was  commenced. 

The  railway  in  question  in  Carli  v.  SHUwater  S.  R.  ^  T.  Co., 
\tpra,  was  neither  more  nor  less  than  a  connecting  link  between 
HO  ordinary  (bo  called)  commercial  railways.  The  effect  was  the 
ime  as  if  one  of  these  railways  had  been  extended  over  it  to  a 
unction  with  the  other,  so  that  the  railway  in  that  case  was  really 
nd  in  etfect  an  ordinary  "commercial  railway,  and  in  no  sense  in 
id"  of  the  street.  Upon  this  ground  the  opinion  and  determina- 
lOQ  in  that  case  proceeded,  holding  that  under  the  derisions  of  this 
ourt,  and  in  accordance  with  the  view  prevalent  elsewhere,  that  as 
Qch  ordinary  commercial  railway  it  imposed  a  servitude  upon  the 
treet  additional  to  the  proper  street  easement.  But  the  defendant's 
ailway  is  a  different  thing,  and  clearly  tn  aid  of  the  streets  over 
rhich  it  i-uns.  It  takes  on  and  discharges  passengers  at  any  street 
rosslng  upon  its  line,  as  does  an  ordinary  horse  railway  ;  and  this 
iractice  applies  as  well  to  those  who  get  on  for  the  purpose  of  going 
<at  of  the  city  or  of  coming  into  tt,  as  to  those  who  get  on  and  also 
;et  off  within  the  city  limits.  Such  a  railway  is  In  aid  of  the  street 
lecause  it  facilitates  the  passage  of  persons  over  the  street,  enabling 
hem,  in  litrgs  nambcrs,  to  pass  over  it  with  far  less  noise,  trouble 
Ad  expense  than  if  each  should  pass  on  foot  or  in  an  ordinary 
'ehicle,  and  without,  so  far  as  this  case  shows,  any  substantial 
nt«rference  with  the  public  and  common  right  of  passage.  Upon 
ill  these  considerations  we  therefore  conclude  that  defendant's  rail- 
way was,  within  the  city,  properly  a  street  railway ;  and  that  its 
sonstmction,  maintenance  and  operation  do  not  impose  upon  plain- 
iff's  soil  a  servitude  additional  to  that  of  the  ordinary  street  ease- 
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ment,  so  as  to  make  defendant's  use  of  the  street  unlawful  without 
compensation  to  plaintiff. 

Having  thus  answered  the  first  main  question  presented  in  this 
case  in  the  negative,  wre  are  brought  to  consider  the  second,  viz. : 
Can  the  plaintiff  object  to  defendant's  use  of  the  street  (in  the 
manner  found  by  the  trial  court)  for  the  purposes  of  its  railway  ? 
We  say  whether  the  plaintiff  can  object,  because  if  he  cannot  it 
makes  no  difference  in  this  action  whether  defendant  hai  in  fact 
any  legal  right  to  construct,  maintain,  and  operate  its  railway  on 
First  Avenue  South  or  not.  The  plaintiff  having,  as  we  have  seen, 
no  right  to  object  on  the  ground  that  defendant's  use  of  the  street 
imposes  a  servitude  additional  to  the  proper  street  easement,  his 
objection,  if  any,  must  be  that  defendant  is  not  authorized  to  use 
the  street  easement  in  the  way  in  which  it  docs.  The  charter  of  the 
city  of  Minneapolis  commits  the  care,  supervision  and  control  of 
the  streets  to  the  common  council.  By  ordinances  passed  March 
22d(1882),  before  this  action  was  commenced  (in  November,  1882), 
and  subsequently,  the  council  gave  defendant  permission  to  operate 
its  railway,  and  with  steam-power,  on  First  Avenue  South,  and  other 
streets,  to  June  1st  (1883),  a  date  subsequent  to  the  trial  of  this 
action.  As  a  result  of  this,  and  of  the  conclusion  arrived  at  npon 
the  first  blanch  of  the  case,  the  drfendant  was  in  fact  lawfully  in 
its  possession  (such  as  it  was)  and  use  of  the  street,  so  far  as  the 
public  authorities  were  concerned.  It  had,  at  least,  their  license 
and  acquiescence  in  its  favor. 

But  it  seems  that  by  an  ordinance  of  July  9th  (1875),  a  corpora- 
tion denominated  the  Minneapolis  Street  Railway  Company  vrss 
granted  the  exclusive  right,  subject  to  conditions  not  here  important, 
of  constructing  and  operating  street  railways  in  the  city  of  Minn^ 
apolis,  in  such  streets  as  the  city  council  may  deem  suited  to  that 
purpose  :  and  by  ordinances  of  July  3d  and  8th  (1878),  said  "com- 
pany," its  successors  and  assigns,  were  authorized,  upon  siniiUr 
conditions  as  above,  to  construct  and  maintain  a  street  railway  lio^ 
on  First  Avenue  South,  and  other  streets  (being  the  route  of  defend- 
ant's railway)  ;  and  ''  to  operate  such  line  of  railway  with  animsl» 
steam,  or  other  power,  the  right  to  prohibit  the  use  of  steam  when 
the  public  good  required  being  reserved."  On  October  24th  (1878), 
The  Minneapolis  Street  Railway  Company  and  the  defendant,  p^^' 
suant  to  authority  given  by  their  respective  boards  of  directors, 
formally  entered  into  a  written   contract,  whereby,  among  other 
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.  sufficient  consideration,  the  street  railway  coinpanj 
ter,  for  forty-three  years,  its  rights  and  franchises,  to 
Than  railway  purposes,  of  First  Avenue  South,  and 
[a,  and  the  lease  was  duly  recorded  November  ITth 
liately  upon  the  ezecutioa  of  this  contract  defend- 
Q  First  Avenue  South,  and  the  other  streets  men- 
irge  expense,  constructed  thereon  its  railway,  which 
I  maintained  and  operated,  do  other  railway  having 
1  on  that  route. 

lis  state  of  facts,  and  with  reference  to  the  conclu- 
ipou  the  first  branch  of  this  case,  both  the  public 
the  street  railway  company  appear  to  acquiesce  in 
Pendant's  use  of  the  streets.  It  matters  not  whether 
ing  strictly  within  the  terms  of  its  charter  or  of  the 
from  the  street  railway.  It  is  there  upon  the 
al  possession  (so  far  as  necessary)  and  use  of  the 
ler  it  is  there  as  a  corporation,  association,  or  part- 
er  in  the  exercise  of  its  lawful  corporate  franchises, 
90  long  as  its  use  of  the  streets  is  a  proper  street 
lion  of  public  authority — the  plaintiff  cannot  com- 
xclusive  firanchise  of  the  street  railway  company  ia 
because  the  so-called  lease  is  unauthorized  and  void 
use  executed  without  proper  authority,  or  because 
it  company  are  not  transferable,  or  because  defend- 
issign"  within  the  meaning  of  the  ordinance,  that  is 
street  railway  company,  or  of  the  city,  or,  possibly, 
1  not  of  the  pUintifi*.  For  these  reasons  the  second 
X  the  case  must  he  answered  in  the  negative  also, 
g  new  trial  affirmed- 

{dtSBenUng). — It  seems  to  me  that  the  maintenance 
'  defendant's  railroad  constitutes  a  servitude,  addi- 
JfTerent  from,  the  use  for  which  the  streets  were 
ort,  a  new  use  of  the  streets,  not  contemplated  at 
r  dedication.     I  do  not  see  that  this  road  differs 

any  ordinary  "  commercial"  railroad,  except  that 
ire  length  of  the  street  as  its  depot,  at  which  it 
9  off  passengers.     As  operated,  it  is,  to  a  certain 

travel  on  the  street ;  but  this  is  a  secondary  and 
lot  its  main  and  principal,  purpose.     The  doctrine 
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of  the  opinion  will,  it  seems  to  me,  lead  to  the  insidious  encroMb- 
ment  of  any  and  all  railroads  upon  the  public  streets,  by  their  sim- 
ply adopting  certain  slight  and  merely  colorable  changes  in  their 
mode  of  operation.    I  therefore  dissent. 


Tbe  legislature  may  aathorizo  a  rail- 
waj  to  lay  its  tracks  in  the  streets  of  a 
city  or  it  may  delegate  its  power  over  such 
use  to  the  manicipalc  orporation  ;  and  in 
the  absence  of  proper  aathority  the  use 
of  a  street  for  railway  purposes  is  a  nui- 
sance :  Davis  t.  MayWy  14  N.  Y.  506 ; 
D,  i^  S,  Ry.  V.  D.  a  jRy.,  2  Col.  673 ; 
3/.  C.  Rd.  V.  Memphis,  4  Coldw.  (Tenn.) 
406  ;  Harrison  v.  N.  0,  P.  /2y.,  34  La. 
Ann.  462. 

The  legislature  may  authorize  a  rail- 
way to  use  city  streets  without  providing 
for  compensation  to  the  city  and  witliout 
its  consent:  People  v.  KetTf  37  Barb. 
357  ;  B.  a  ^  N.  Rd.  v.  C.  /.  ^  B. 
Rd.,  35  Id.  864  ;  C.  iV.  ^  S.  W,  Rd,  v. 
Newton,  36  la.  299 ;  Clinton  v.  C  R.  ir 
M,  R,  Rd,,  24  Id.  299 ;  S.  ^  T,  Rd.  t. 
Savannah,  45  Ga.  602. 

Tbe  decisions  of  the  courts  upon  the 
rights  of  abutting  lot-owners  to  compen* 
sation  are  too  numerous  and  conflicting 
to  be  reconciled  ;  yet  a  few  distinctions 
seem  to  have  been  generally  recognised. 

Steah  Hailwats. — 1.  Where  the/ee 
in  the  street  remains  in  the  abutting  let 
owner,  it  seems  to  have  been  generally 
held  that  the  construction  of  a  steam  rail- 
way in  a  street  is  an  additional  burden, 
not  contemplated  in  the  original  taking, 
for  which  the  lot-owner  is  entitled  to  com- 
pensation :  Adams  T.  H,  ^  D,  Rd,f  18 
Minn.  260  ;  Harrington  v.  St,  P.  fr  C' 
R,  Co,,  17  Id.  215  ;  Gray  v.  St,  P,  4r 
P,  Rd.,  13  Id.  315  ;  Sdiunneier  v.  St. 
P.  ^  P,  Rd,,  10  Id.  82 ;  May  v.  V. 
B,  Rd.,  26  Conn.  249  ;  G.  R,  ^  L  Rd.  v. 
Heisel,  38  Mich.  62;  Hinchman  v.  P. 
H,  Rd,,  17  N.  J.  Eq.  75  ;  Wet.nore  v. 
Story,  22  Barb.  414  ;  Adams  v.  S.  ^  W. 
Rd,,  1 1  Id.  414  ;  Stetson  v.  C.  ^  E,  Rd., 
75  111.  74  ;  I,  B,  ^  VV.  v.  Hartley,  67 
Id.  439  ;  Protzman  v.  /.  ^  C.  Rd.,  9 


Ind.  467  ;  Kuckeman  v.  C.  C.  ^  D,  £|., 
46  la.  366  ;  Springfield  v.  C.  R.  Bd,,  A 
Cush.  63  ;  Wager  v.  T.  U.  Bd,,  25  S 
Y.  526  ;  Carpenter  r.  0.  ^  S.  Rd.,  24 
Id.  655  ;  i/tiAon  v.  N.  Y.  C.  Rl,  U, 
658  ;  WiUiams  t.  N.  Y,  C.  %,  16  Id. 
97  ;  Sherman  t.  M.  L.  S.  ^  W.  Bd., 
40  Wis.  645  ;  Hegar  T.  t\  j-  A-  Jf. 
Rd.,  26  Id.  624  ;  Pomeroy  v.  i/.  ^  C. 
Rd,,  16  Id.  670  ;  Fbrd  v.  C.  A\  j-  W. 
Ry.,  14  Id.  609. 

In  Pres.  Soc.  v.  A.  #•  R.  Rd,,  S  Hifl 
567,  where  the  legislature  liad  aothorixed 
the  construction  of  a  steam  railwsj  in  a 
street,  the  fee  to  which  remained  in  the 
abutting  lot-owners,  in  delivering  the 
opinion  of  the  court,  Nblson,  C.  J.,  said : 
**  It  is  quite  clear  that  tbe  legislature  had 
no  power  to  authorixe  tbe  companj  to  enter 
upon  and  appropriate  the  land  in  qnes- 
tion  for  purposes  other  than  those  to 
which  it  had  been  originally  dedicated  in 
pursuance  of  the  highway  act,  witbrat 
first  providing  a  just  compensation." 

To  the  same  eflTect  is  the  opinion  of 
Judge  Kbdfixld  :  '*  This  is  undoubtedlj 
the  rule  of  the  English  law  and  of  reason 
and  justice,  and  we  should  rejoice  to  see 
it  prevail  more  extensively  in  thiscoonttr. 
The  American  courts  seem  to  have  been 
sometimes  led  astray  upon  this  subject  by 
the  fallacy  that  a  railway  is  merelj  an 
improved  highway,  which  for  manv  por* 
poses  it  is,  but  not  for  all  any  more  than  a 
canal:'*  Red.  on  Rys.  (4ih  ed.)  299 n. 

**  The  travel  on  them  [steam-railraTs] 
bears  no  analogy  to  our  notions  of  travel 
on  an  ordinary  street  or  highway,  where 
every  one  travels  at  pleasure  in  his  own 
conveyance  without  paying  tolls  or  fares. 
The  uses  are  totally  different  and  even 
inconsistent :  1  Dillon  Munic.  Corp.  (Sd 
ed.)  698. 

*'  The  constitutional  question  caDSOt 
depend  upon  the  accidental  circoinstaiioe 
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>t  the  new  road  will  or  will  uol  hive 
1  injurious  elfcct ;  though  thai  circnm- 
BDce  is  propcrlj  referred  to,  siDce  i[  i» 
ffit-olt  to  perceire  bow  a  change  of  lue 
hich  ma;  powibl;  hare  an  injorioiu 
rect,  aol  conlemplaled  in  the  oriipaal 
i|)rDpriaLioa,  cao  be  congidered  any- 
ing  ebe  than  the  imposiiion  of  a  new 
inlen  upon ihe owner'* e5Mi«  :"  Coolej 
anst.  Urn.  S48. 

Yet  some  courts  bsTc  held  that  the  con- 
roctiooof  a  steam  railwa;  is  not  an  ad- 
lional  burdm  apon  the  abutting  lot 
rDcr'i  fee  in  the  street  entitling  him  to 
mpensatioD  :  Black  y.  P  ^  R.  Rd.,  SB 
!Dn.  St.  249  ;  Safdtr  t.  P.  Rd.,  SS 
i.  340;  Catt  of  P.  ^  TrtMm  Rd.,  6 
'hart.  2S  ;  M.ir  E.  Rd.  v.  Neaark,  8 
ock.  Ch.  353 ;  i.  ^  0.  V,  App^gatt, 
Dana  !S9  ;  Cwiy  v,  0.  rf-  A  ftrf.  10 

a.  Where  the  fee  ia  the  itreet  if  in  (As 
rjF,  it  has  generally  been  held  thai  the 
lulling  lot-owner  is  not  entitled  to  com- 
^DsaiioD,  nnless  he  has  suffered  special 
image,  and  a  depreciation  in  the  value 
'  the  propeitj  from  the  locaiion  of  the 
•oA  is  not  to  be  considered  :  Plant  v.  L. 

R.I.,  10  Barb.  16  ;  Chapman  t.  A.  j- 
.  Rd.,  Id.  »0  1  f^pit  T.  Kerr,  ST 
I.  357 ;  C.  B.  ^  Q.  Rd.  v.  McCinnU, 
I  111.  169  ;  Sioae  y.  F.  P.  ^  N.  W. 
d.,  68  Id.  394  ;  MutjAs  v.  Chicago, 
I  Id.  179  ;  J/oKs  T.  P.  F.  W.  i-  C. 
d.,  21  Id.  51*  ;  Hint  t.  K.  fr  D.  M. 
d.,  42  la.  636  ;  Davenport  t.  Slata- 
n,  34  Id.  225  i  Cook  T.  Burlington,  30 
I.  94;  3Iilbum  t.  Cedar  Rapids,  13 
I.  246 :  A.  t  N.  Rd.  T.  Gartye, 
I  Kan.  5S3  ;  L.  i-  F.  Rd.  T.  Brown, 
r  B.  Mon.  763;  Lackland  v.  N.  At. 
d.,  34  Mo.  259  ;  Porter  j.  iV.  M.  Rd., 
i  Id.  118  :  H.tT.  Cat.  Rd.  t.  Odam, 
3  Tex.  343. 

Bnl  for  anj  special  damages  to  bnjld- 
i£*,  or  for  obstructions  to  free  access  to 
remises,  or  from  negligeut  conatniction 
rDiherdamaj:ca,aau)uniingiomore  than 

mere  iocoDTenience,  (he  abutting  lot- 
wner  is  entitled  to  recoTcr  :  S.  C.  Rd.  v. 


Seiner,  44  Qa.  546  ;  Rigtiij/  v.  Chicago, 
102  III.  64  i  SoBt  T.  F.  P.  4-  N.  IV. 
Rd.,  68  III.  394;  Cadle  v.  N.  W.  Rd. 
44  la.  II  ;  /.  C.  Rd.  r.  Boden,  10  Ind. 
96;  Cosbi  T.  a  i-  B.  Rd.,  10  Bush 
SB8  ;  B.  i-  U.  Bd.  <r.  BeinhackU,  15 
Neb.  S79  ;  Kdtinger  v.  /.  S.  Rd.,  50 
N.  Y.  S06  ;  if.  ^  £.  Rd.  v.  yimtrk, 
a  Stock.  Ch.  352  ;  Hjih  Nat.  Bank  T. 
A'.  Y.  E.  Bd.,  24  Fed.  Rep.  114.  But 
see  Slalten  y.  D.  M.  Bd.,  29  la.  I4S. 

"The  owner  of  a  lot  fronting  on  a 
particular  street,  has  a  peculiar  intereal 
in  that  street.  Hia  title  carries  with  it 
as  an  ossenlial  incident,  ceriaiu  valuable 
and  indispensable  services  and  easements 
in  and  over  that  street,  which  are  as  in- 
violable as  his  property  in  the  lot  itself. 
*  <•-  ■  But  his  peculiar  right  does  not 
depend  npon  or  spring  out  of  the  owner- 
ship of  the  fee:"  J.  M.  #■  /.  Rd.  t. 
Etletlf,  13  Bush  B67. 

3.  In  S.  P.  Bd.  V.  Reed,  41  Cal.  SM, 
where  the  ownership  of  the  fee  seems  to 


hare 


«iVCd   D 


of  the  court,  it  was  held  that  the  lot- 
owner  should  be  compensated. 

Under  a  clause  in  the  slate  constitn- 
ti on  that  "private  property  sluiU  nol  be 
taken  or  damaged  for  puMic  or  private 

been  hold  that  Ibe  lot-onner  must  be 
compensated,  cren  though  the  fee  in  the 
atreel  is  in  the  city  :  ilollanJin  v.  f.  P. 
B).,  14  Fed.  Rep.  394 ;  Rigneg  v.  Chi- 
cago, 103  III.  64. 

HoBSB  Ri:lwath. — The  rule  obtains 
very  generally  that  the  construction  of  a 
horse  railway  in  a  city  street  is  a  proper 
u«e  of  the  sireet,  and  that  the  abnliing 
lol-Dwner  cannot  recover  compensation 
therefor,  whether  lie  owns  the  fee  in  the 
street  or  not:  C.  Si.  Ry.  t.  Coningloa, 
19  Am.  L.  Reg.  76S  ;  EUiottf.  F.  H.^ 
W.  Rd.,  32  Conn.  579  ;  H'.  J.  Rd.  v. 
C.  M.  i-  S.  L.  Rd.,  34  N.  J.  Eq.  164 ; 
ifincAiHin  v,  P.  U.  Rd.,  IT  Id.  7S ;  G. 
R.  f  I.  Rd.  V.  Beiiel,  38  Mich.  63  ; 
Atlg.-Gen.  V.  M.  Bd.  125  Mass.  SIS  ; 
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Hobart  y.  M,  C.  Bd,,  27  Wis.  194.  But 
in  New  York  the  ownership  of  the  fee 
seems  to  he  regarded  as  the  criterion  as 
to  whether  the  lot-owner  can  recover 
compensation  or  not ;  Craig  t.  R.  ^  B. 
/W.,  89  Barb.  494 ;  B,  C.  ^  N.  Bd.  v. 
C.  /.  ^  B.  Rd,,  35  Id.  364 ;  JB.  C,  ^J. 
Bd.  T.  B.  C,  Bd,,  33  Id.  420 ;  I^pU 
V.  A'«rr,  27  N.  Y.  188. 

The  rule  as  to  special  damages  would 
probably  be  similar  to  that  governing 
steam  railways :  Hobart  v.  M.  C.  Bd.^ 
27  Wis.  194  ;  C.  ^  5.  G.  A.  St.  By.  v. 
CununiruiniUf  14  Oliio  St.  523. 

If  the  horse  railway  company  accepts 
a  charter  providing  for  compensation  to 
lot-owners,  it  is,  of  course,  bound  by 
its  acceptance  to  pay :  People  t.  Law, 
34  Barb.  494. 


Stxax  Motobs. — ^In  Sta»Uyy,  Dasm- 
portf  54  la.  468,  the  court  say:  "It 
will  be  conceded,  if  no  change  is  nude 
in  the  grade  of  the  street,  She  weight  of 
authority  seems  to  be,  the  citj  may  ao* 
thorize  a  horse  railway  to  occupy  tba 
same.  This  doctrine  is  based  od  the 
ground,  there  is  no  annoyance  from 
fire,  smoke,  steam- whistles,  or  rapid  pro- 
gress, and  it  does  not  signify  that  tfae 
street  railroad  has  an  exclusive  rigiit  to 
use  its  own  track  when  occasion  reqaina. 
*  *  ♦  It  does  not  therefore  fdlow  the 
conceded  proposition,  that  a  city  m&y 
lawfully  allow  the  street  to  be  occniued 
by  a  horse  railroad,  that  it  mar  do  so 
where  the  road  is  operated  by  steam 

Cha8.  a.  Kobbuia* 


power. 


1} 


Lincoln,  Neb. 


Supreme  Court  of  New  Jersey. 

STATE  M  W6L.  ATWATEB  v,  DELAWARE,  LACKAWANNA  AND 

WESTERN  RAILROAD  JO. 

A  railroad  company  chartered  as  a  common  carrier  of  passengers  and  irelgp^f 
is  under  no  obligation  to  establish  commutation  rates  for  a  particular  locality,  ^^ 
when  it  has  established  such  rates,  and  commutation  tickets  are  sold  thereat  to  the 
public,  the  refusal  of  such  a  ticket  to  a  particular  individual,  under  the  samecimun. 
stances  and  upon  the  same  conditions  as  such  tickets  are  sold  to  the  rest  of  the  pnbUc, 
is  an  unjust  discrimination  against  him,  and  a  violation  of  the  principle  of  equality 
which  the  company  is  bound  to  observe  in  the  conduct  of  its  business. 

The  relator  was  the  holder  of  a  monthly  commutation  ticket.  On  one  occasion, 
during  the  month  for  which  his  ticket  was  issued,  he  left  it  at  home  by  inadvertence, 
and,  when  on  the  train,  being  asked  for  his  ticket  and  not  finding  it,  he  tendered  to 
the  conductor  a  regular  trip  ticket,  provided  it  should  not  be  punched,  and  shoold  be 
returned  to  him  the  next  morning  on  presentation  of  his  commutation  ticket,  and 
refused  otherwise  to  pay  his  fare.  This  request  the  conductor  refused,  for  the  reason 
that  he  had  no  right  to  permit  the  relator  to  ride  on  a  ticket  which  should  not  be 
punched,  and  the  relator  remained  on  the  train  without  paying  fare  or  surrenderiDg 
the  trip  ticket  and  without  any  disturbance  being  made.  Hddy  that  the  relator,  by 
such  conduct,  made  himself  liable  to  be  ejected  from  the  train,  and  it  may  be  to  the 
forfeiture  of  the  commutation  ticket,  he  then  held,  but  that  such  misconduct  did  Dot 
justify  the  company  in  refusing  to  sell  the  relator  commutation  tickets  thereafter; 
and  that  for  such  wrongful  refusal,  the  relator  may  have  remedy  by  mandamos* 

On  rule  to  show  cause  why  a  mandamus  should  not  issue.    ^^^ 
relator,  an  attorney  and  counsellor-at-law,  practising  his  profeflW^^ 
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the  city  of  Kew  York,  resides  at  East  Orange,  in  this  state.  Be 
tiSed  that  he  is  permaneotly  residing  at  that  place,  having 
ided  there  since  August  1884,  occapying  a  rented  house,  the 
«ent  lease  of  which  expires  May  Ist,  1886.  East  Orange  is  on 
:  line  of  the  Delaware,  Lackawanna  &  Western  Railroad,  the 
y  railroad  between  East  Orange  and  New  York  city.    The  regu- 

fare  hetween  East  Orange  and  New  York  city  is  26  cents  for  a 
gle  ticket,  and  50  cents  for  an  excursion  ticket.  Monthly  com- 
tatioQ  tickets,  such  as  the  company  is  accustomed  to  sell  to  per- 
B  who  apply  for  them,  are  sold  at  the  rate  of  $6.50.  Until 
rch  1885,  the  relator  was  a  commuter,  purchasing  monthly 
lets  at  commutation  rates. 

)n  the  28th  of  February  1885,  the  relator  applied  to  the  com- 
y'e  agent,  whose  business  it  was  to  sell  tickets  of  that  class,  for 
immutation  ticket  for  the  ensuing  month  of  March,  and  tendered 

price  of  the  ticket.  The  agent  refused  to  sell  the  relator  a 
:ct,  and  assigned  as  his  reason  therefor,  that  he  had  received 
:ructions  not  to  sell  the  relator  commutation  tickets.  The  relator, 
the  Ist  of  March,  applied  a^in  for  the  ticket,  and  was  again 
ised.     The  agent  testified  that  in  refusing  to  sell  the  ticket  to 

relator,  he  acted  nnder  written  inatmctionB  to  him  from  the 
ipany's  passenger  agent,  of  the  date  of  February  7th,  1885,  in 
je  words :  "  If  Henry  G.  Atwater,  who  now  holds  commutation 
:et  No.  27,  applies  to  you  for  a  renewal  of  his  ticket  next  month, 
ise  to  sell  him  one.  He  has  violated  the  rule  governing  the  sale 
aimmutation  tickets,  and,  as  these  are  special  tickets,  the  com- 
y  has  the  right  to  refuse  the  privilege  of  buying  one  to  any 
son  who  wilfully  violates  the  rules.  If  Mr.  Atwater  asks  any 
stions,  simply  tell  bim  that  yon  are  acting  nnder  instructions, 

refer  him  to  this  office,  or  to  Supt.  Reasoner."    On  the  day  of 

first  refusal,  the  relator  wrote  to  the  president  of  the  company, 
JDg  that  a  commutation  ticket  for  March  had  been  refused, 
ming  the  right  to  buy  the  same  on  the  same  terms  as  other  per- 
9,  and  stating  that  if  it  was  again  refused  he  would  take  proceed- 
i  to  insure  his  rights  and  compel  the  issuance  of  the  ticket.  To 
I  no  answer  was  received.  The  agent  testified  that  the  order 
tuned  in  the  instructions  of  February  7th  was  never  connter- 
aded  or  withdrawn.  Monthly  commutation  tickets  were  sold  at 
It  Orange,  for  the  month  of  March  1885,  to  all  persons  desiring 
jurcbase,  with  the  exception  of  the  relator.     The  relator,  on  the 
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7th  of  March  1885,  applied  for  and  obtained  a  rule  to  show  cause 
i^hj  a  mandamus  should  not  issue  commanding  the  company  "  U> 
cease  from  discrimination  against  Henry  6.  Atwater,  the  relator, 
and  to  furnish  him  with  transportation  between  East  Orange  and 
New  York  upon  the  same  terms  which  it  furnishes  the  same  trans- 
portation to  other  persons,  and  to  issae  and  deliver  to  the  said 
relator  commutation  tickets  between  said  East  Orange  and  New 
York  as  often  and  whenever  he  shall  demand  the  same,  upon  the 
same  terms  and  conditions,  and  for  the  same  price  upon  and  at 
which  it  issues  and  delivers  them  to  persons  in  general,  other  than 
the  relator." 

Cornelius  S.  See^  for  relator. 
J.  2).  BedlCy  contra. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. — The  Morris  &  Essex  Railroad  Company  was  incor- 
porated in  1835,  to  construct  a  railroad  for  the  purpose  of  carrying 
passengers  and  freight.  The  charter  authorized  the  company  to 
charge  for  the  carriage  of  passengers  and  freight,  and  prescribed 
the  limits  of  the  rates  to  be  charged  per  ton  for  the  transportation 
of  freight,  and  per  mile  for  the  carriage  of  passengers  :  P.  L.  1835, 
p.  29,  sect.  10.  In  virtue  of  its  charter  rights  and  privileges,  the 
company  became  a  common  carrier  of  passengers  and  freight  By 
legislative  authority,  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company,  as  lessee  of  the  company's  railroad,  was  invested 
with  its  franchises,  rights  and  privileges,  subject,  of  course,  to  all 
the  obligations  and  duties  resting  on  the  lessor. 

At  this  day  it  would  be  superfluous  to  enter  upon  a  discussion  to 
support  the  doctrine,  so  well  settled,  that  common  carriers  are 
public  agents,  transacting  their  business  under  an  obligation  to  ob- 
serve equality  towards  every  member  of  the  community — to  serve 
all  persons  alike,  without  giving  any  unjust  or  unreasonable  advan- 
tages, by  way  of  facilities,  for  the  carriage  or  rates  for  transporting 
them  :  1  Wood  Rys.,  sect.  195.  The  leading  case  on  this  subject 
is  Messenger  v.  Pennsylvania  Rd.  Co,^  reported,  as  decided  in  the 
Supreme  Court,  in  36  N.  J.  Iiaw  407,  and  in  the  Court  of  Errors, 
in  37  N.  J.  Law  531.  In  his  opinion,  in  the  Supreme  Court, 
Chief  Justice  Bbaslet  says :  "  It  was  one  of  the  primary  obliga- 
tions of  the  common  carrier,  to  receive  and  carry  all  goods  offered 
for  transportation,  upon  receiving  a  reasonable  hire.  *  *  *    Thus, 
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the  -very  foundation  and  sabetance,  there  was  inherent  a  rule 
icb  excluded  a  preference  of  one  consignor  of  goods  over  an- 
er.  *  *  *  Recognising  this  as  the  settled  doctriDe,  I  do  not  aw 
f  it  can  be  admissible  for  a  common  carrier  to  demand  a  different 
6  from  various  pereana  for  an  identical  kind  of  service,  under 
ntical  conditiona.  *  *  *  A  person  having  a  public  dutj  to  dis- 
krge  is  undoubtedly  bound  to  exercise  such  office  for  the  equal 
lefit  of  all,  and  therefore  to  permit  a  common  carrier  to  charge 
ious  prices,  according  to  the  persoD  with  whom  he  deals,  for 

same  services,  is  to  forget  that  he  owes  a  debt  to  the  com- 
nity." 

[>n  affirmance  of  this  case,  the  Court  of  Errors  was  equally  em- 
itic  in  affirming  the  doctrine  that  a  comtuon  carrier  owes  an  equal 
y  to  all,  which  is  not  discharged,  if  unequal  preferences  are  made 
I  the  enjoyment  of  the  common  right  is  thereby  prevented  or 
laired.  How  uniformly  the  doctrine  of  this  case  has  been  adopted 
t  applied,  will  be  seen  by  the  citations  and  extracts  from  opinions 
the  courts  of  our  sister  states,  given  by  Mr.  Justice  Atherton, 
[lis  opinion,  in  the  recent  case  of  Schofield  v.  Lake  Shore  ^  M. 
Ry.,  3  N.  E.  Rep.  907.  A  collection  of  cases  illustrative  of  the 
tlication  of  the  same  principle,  to  railroad,  ezpress,  telegraph, 

and  water  companies,  will  be  found  in  a  note  to  B.  ^  0.  Tel. 

V.  Bell  TeUphtme  Co.,  U  Amer.  Law  Beg.  (N.  S.)  578. 
Fbere  is  also  a  considerable  line  of  cases  holding  that  the  carrier 
y  discriminate  in  the  rates  charged  for  the  transportation  of  dif- 
ent  classes  of  goods,  or  in  favor  of  persons  shipping  large  quan- 
es  of  freight,  or  in  favor  of  the  lung  distances  for  which  freight 
»rried  as  against  shorter  distances,  or  upon  ground  which  would 
ace  the  trouble  or  cost  of  carrying  for  one  party  as  compared 
h  another.  Some  of  these  cases  were  decided  on  the  "  equality 
aae"  in  the  English  statutes,  which  our  courts  have  held  to  be 
rely  declaratory  of  the  common  law. 

Others  were  decided  on  common-law  principles,  without  any  stat- 
iry  regulations  of  the  subject.  An  examination  of  cases  of  this 
M  will  show  that  the  common-law  of  obligation  of  common  ear- 
ns to  deal  with  all  persons  on  an  equality,  is  tacitly,  if  not 
>ressly,  recognised ;  for  such  discriminations  have  been  upheld 
y  where,  under  the  same  circumstances  and  for  the  same  class 
goods,  the  same  rates  would  be  charged  to  all,  or  the  discrimina- 
D,  if  made  under  special  circumstances,  appeared  to  be  just  and 
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reasonable :  Eansome  v.  Hastem  Counties  Ry.^  1  C.  B,  (N.  S.) 
437 ;  B.  c.  4  C.  B.  (N.  S.)  135 ;  In  re  Caterham  Ry.,  1  C.  B. 
(N.  S.)410;  In  re  Oxlade,  Id.  464;  Baxmdale  v.  Great  Western 
Ry.,  5  C.  B.  (N.  S.)  309,  886,  354;  Nichohon  v.  Great  WeUem 
Ry.y  Id.  366;  GaHon  v.  Great  Western  Ry.,  Id.  669;  Gartm^. 
Bristol  ^  E.  Ry.,  6  C.  B.  (N.  S.)  639 ;  BaxendaU  v.  Eoitem 
Counties  Ry.,  4  C.  B.  (N.  S.)  63  ;  JSvershed  v.  London  f  K  W. 
Ry.,  2  Q.  B.  Div.  254,  267 ;  Orouchy.  London^ N.  W.  Ry.y  2 Car, 
&  K.  789-804 ;  1  Wood  Bys.,  sects.  197,  198 ;  8  Wood  Rys.,  sect 
496 ;  Stewart  v.  Lehiyh  Valley  Ry.,  38  N.  J.  Law  505,  520. 

And  it  is  indisputable  that,  where  the  carrier  has  a  fixed  scbedale 
of  rates  for  carriage  for  the  public  generally,  a  demand,  from  one 
person,  of  a  higher  rate  for  the  same  service  would  be  unlavfd, 
although  the  rate  demanded  was  less  than  its  charter  allowed :  for 
such  an  incorporated  company  has  the  double  duty  to  keep  vithin 
the  limit  of  charges  prescribed  by  its  charter,  and  also  to  conform  to 
that  common-law  obligation  to  observe  equality  in  charges  widi 
respect  to  all,  which  the  law  of  the  land  lays  upon  all  the  businen 
for  which  it  was  incorporated. 

The  principle  above  stated  is  applicable  to  the  case  in  hand.  By 
virtue  of  the  charter  under  which  the  company  transacts  its  busi- 
ness, it  is  a  common  carrier  of  passengers  as  well  as  of  goods,  and 
in  that  capacity  is  obliged  to  carry  all  passengers  who  are  ready  to 
pay  for  their  transportation,  and  liable  to  an  action  at  the  suit  of  any 
one  whom  it  refuses  to  carry  without  lawful  excuse :  Story,  Baihn. 
p.  591 ;  Bennett  v.  BuMon,  10  N.  H.  481 ;  Jencks  v.  Coleman,  2 
Sum.  221 ;  BenneU  v.  Peninsular  ^  0.  S.  B.  Ry.,  6  C.  B.  775; 
Beekman  v.  Saratoga  ^  S.  Rd.,  3  Paige  45.  And  as  was  said  by 
the  court  in  the  Messenger  Case,  in  virtue  of  its  charter  rights  and 
privileges,  the  company  is  a  public  agent,  and,  as  such  agent,  is 
placed  under  a  duty  to  exercise  its  calling  with  perfect  impartiality 
towards  all  persons. 

Carrying  passengers  upon  commutation  tickets  at  a  less  rate  than 
the  charges  for  single  tickets  has  become  a  usual  mode  with  rail- 
road companies  in  prosecuting  the  carrying  business.  It  is  a  mode 
of  transacting  business  of  substantial  benefit  to  those  who  are  able 
to  avail  themselves  of  the  privilege ;  and,  at  the  same  time,  is  greatly 
conducive  to  the  growth  and  prosperity  of  parts  of  the  state  lying 
adjacent  to  the  large  cities.  Indeed,  a  considerable,  if  not  a  greater 
part  of  the  passenger  carrying  business  in  localities  contiguous  to 
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itres  of  ihe  country,  is  transacted  under  this 
1  and  market  value  of  lands  in  such  localities 
by  the  ability  to  procure  transportation  at 
rates.  The  denial  of  this  privilege  to  a  par- 
to  bim  a  substantial  injury.  A  company  is 
M  establish  commutation  rat^s  for  a  particular 
has  established  such  rates,  and  commutation 
it  to  the  public,  the  refusal  of  such  a  ticket  to. 
1,  under  the  same  circumstances  and  upon  the 
ch  tickets  are  sold  to  the  rest  of  th«  public,  is 
ion  against  him  and  a  violation  of  the  principle 
i  company  is  bound  to  observe  in  the  conduct 
re  is  not  a  perceptible  shade  of  difference  ba- 
commutation  ticket,  under  such  circumstances, 
the  same  individual  an  ordinary  ticket,  at  the 
lemandiog  of  bim  the  utmost  price  allowed  in 
it,  in  excess  of  the  usual  price  at  which  such 
>  public ;  and  sach  denial  cannot  be  made  to 
iples  laid  down  and  emphasized  in  the  JHet- 

aw  admits  of  as  sufficient  to  justify  a  common 

0  admit  a  passenger  willing  to  pay  his  kre, 
r  or  conditions  of  the  proposed  passenger,  or 
rrier  to  carry  such  person  for  want  of  room  in 
istance,  the  carrier  is  not  bound  to  receive 
:nown  pickpockets,  who  seek  to  board  the  train 

persons  whose  conduct  is  riotous  or  disorderly, 
r  clothing  is  so  filthy  as  to  be  obnoxious  to  other 

1  afflicted  with  a  contagions  disease,  or  intoxi- 
tent  as  to  render  it  probable  that  he  would  be 
)ying  to  passengers :  2  Wood  Rys.,  sect.  297 ; 

The  carrier  may  also  exclude  a  passenger 
f  with  the  reasonable  rules  and  regulations  of 
is  instance  the  excuse  for  refusing  to  sell  the 
m  ticket  is  his  refusal  to  pay  bis  fare  on  one 
irevious  month,  when,  by  inadvertence,  he  had 
ticket  at  home.  The  facts  of  that  transaction 
the  6th  of  February  the  relator,  holding  a 
)r  the  month  of  Fehmary,  took  passage  in  the 
lew  York  city;  that  the  baggage-master  camo 
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through  the  cars  collecting  tickets,  and  asked  the  relator  for  his 
ticket ;  that  the  relator  looked  for  his  commutation  ticket,  and  could 
not  find  it,  and  thereupon  offered  a  regular  trip  ticket,  provided  it 
should  not  be  punched,  and  provided  it  should  be  returned  to  him 
the  next  morning,  on  presentation  of  his  regular  commutation  ticket, 
and  refused  otherwise  to  pay  his  &re ;  that  the  same  offer  was  made 
to  the  conductor  and  was  refused  for  the  reason  that  the  latter  bad 
no  right  to  permit  the  relator  to  ride  on  a  ticket  that  should  not  be 
punched.  The  relator  rode  to  Hoboken  without  paying  fare  or 
surrendering  his  trip  ticket,  and  no  disturbance  was  made. 

He  knew  and  should  have  respected  the  duties  of  the  employees  on 
the  train,  in  the  enforcement  of  the  company's  rules.  By  his  con- 
duct he  made  himself  liable  to  ejection  from  the  train,  and  it  may 
be  to  the  forfeiture  of  the  commutation  ticket  he  then  held.  Bat 
we  think  that  his  misconduct  did  not  justify  the  company  in  exclud- 
ing the  relator  thereafter  from  a  privilege  in  which,  as  a  member  of 
the  community,  he  was  entitled  to  participate,  in  common  with 
others  of  the  public.  Such  a  measure  of  punitive  justice  has  not 
been  granted  by  any  statute,  and  if  inflicted  by  any  regulation  of 
the  company,  which  it  was  not,  would  be  an  unreasonable  exercise 
of  the  company's  power  to  make  rules  and  regulations  for  the  gov- 
ernment of  passengers. 

The  relator's  right  to  proceed  by  mandamus  is  disputed.  It  is 
insisted  that  his  only  remedy  is  by  action  for  damages.  It  is  undis- 
puted that  mandamus  is  an  appropriate  remedy  for  withholding  a 
right  such  as  the  relator  has  in  this  instance,  and  that  the  court  in 
its  discretion  will  award  the  writ,  if  justified  by  the  circumstances: 
State  V.  Railroad  Co.,  37  Conn.  154 ;  Chicago  ^  N.  W.  JRd.  v. 
People,  56  III.  366 ;  High,  Extr.  Rem.  §  822.  It  will  be  observed 
that  the  relator  testified  that  his  residence  at  East  Orange  is  a  per- 
manent residence,  and  that  the  lease  for  the  house  he  occupies 
extends  until  May  1st  next.  His  business  is  established  in  the  city 
of  New  York.  He  also  testified  that  the  agent's  refusal  was  to  sell 
him  any  more  commutation  ticketa,  and  it  does  not  appear  that  the 
terms  of  the  agent's  instructions  by  letter  of  February  7th,  were 
communicated  to  him.  The  agent,  on  his  examination  as  a  witness 
on  the  1st  day  of  May  1885,  testified  that  the  order  so  giren  had 
not  been  countermanded  or  withdrawn,  and  it  is  manifest  from  this 
litigation  that  it  is  intended  not  to  admit  the  relator's  right  until  a 
decision  upon  that  right  shall  be  obtained — a  circumstance  which  is 
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Bcient  eTideoce  of  refusal  to  jnstify  the  award  of  a  mandamus : 
iteT.  Freeholders  of  Ocean,  47  N.  J.  Law  417.  Furthermore, 
relator  applied  for  and  obtained  a  rule  to  show  cause  on  the 
of  March,  and  brought  on  the  argument  of  the  mle  at  the  first 
m  of  this  court  thereafter.  The  delay  in  the  decision  of  the 
e  was  due  to  causes  for  which  the  relator  is  in  nowise  responsi- 
,  and  action  for  damages,  with  the  obligation  to  demand  and  to 
der  the  price  of  a  commatatioD  ticket,  from  month  to  month,  and 
Ice  a  payment  of  the  fares  charged  under  protest  ever;  time, 
lid  he  an  inadequate  and  vexatious  means  of  enfbrcing  the 
I  tor's  rights. 

Jnder  the  circumstances,  we  think  a  peremptory  mandamus,  in 
formity  with  the  terms  of  the  rule  to  show  cause,  should  be 
oted. 


n  eaiif  deflnition  of  ft  commoD  ear- 
ii  "anj  HMD  undertaking,  for  hire, 
ury  the  eoodi  of  all  pcnona  iidif- 
itllf."    Uubmtrn  t.  H*r^,  I    Salk. 


It  dcflnil 


CYenr 


gn  wbo  uniUrtakei  lo  carry,  for  a 
pcniatioD,  tho  goods  of  all  persona 
fftrautii,  ii,  aa  to  [he  liability  imposed, 
b«  ciinsiilcreil  a  common  carrier:" 
%gt  Bank  T.   Brom,  3  Wend.   IBl. 

U.  S.  Expren  Co.  v.  Badanan,  !S 
>  St.  ISO.  It  will  bo  observed  that 
e  dcflnitioni  involve  a  serving  of  the 
Ik  wiihODt  diacrimtnation  between 
out,  10  far  a«  it  i«lalc«  lo  tbe  cany- 

of  "  pjodi  j"  but,  as  we  ahall  sec, 

same  rule  is  applicable  to  the  carry- 

of  peraona  also ;  iJ.  j-  O,  Rd.  t. 
nu*   Ezprett  Co.,  IB  Am,  &  Eng. 

Cas.  US. 

Iiai  it  is  said  in  otw  case  of  a  rail- 
'  company,  that  it  "  is  bound,  aa  a 
inion  carrier,  when  not  over-crowded, 
ake  all  pmpcr  peivonswho  majapplj 

tmipoTtation  orer  ita  line,  on  their 
iplfing  with  all  reasonable  rules  of 

cofDpany.  But  it  ia  not  bound  to 
7  all  penoni  at  all  times,  or  it  might 
Dtterly  nnable  to  protect  itself  from 
I.    It  would  not  be  obliged  to  carry 

wboMi  oatenaible  buiQess  miRht  be 
Djan  tba  liue  :  (Jmcki  v.  Celtman,  S 


SumD.  ISI)  ;  one  fleeing  from  jusliee ; 
one  going  upon  tho  train  to  assault  a 
paaaeoger,  comniit  larceny  or  rohbcry,  or 
for  the  purpose  of  interfering  with  the 
proper  regulations  of  the  company,  or 
for  gambling  in  any  foTRi.  or  committing 
any  crime  ;  nor  is  it  bound  to  carry  per- 
sons  infected  with  coningious  diseases,  to 
the  danger  of  other  passengers:"  Tlnir- 
tlaa  V.  Uninn  Pac.  III.,  A  Dill.  391  ;  see 
Barum  v.  Duane,  4  Wall.  eoS  ;  Beintll 
V.  Ouuon,  10  K.  H.  4SI.  Nor  is  a  car- 
rier bound  to  carry  a  drunken  person,  who 
i*  in  aoch  a  condition  ns  to  render  it  rea- 
sonably certain  tliat  by  act  or  speech,  ho 
will  become  otfenaive  or  annoying  to 
other  passengers,  oven  though  he  has  not 
committed  any  act  of  oRcnce  or  annoy- 
ance:  Vinfon  T.  iliMtttx  Eft.,  II 
Allen  304  ;  PinAurgh,  S^.,  Rd.  v.  Van- 
dfnt,  ST  Ind.  ST6. 

So  with  reference  to  the  transportation 
of  goods,  the  same  principles  are  appli- 
cable in  general.  A  common  carrier  is 
bound  to  aerrc  all  alike,  and  carry  all 
good  a  which  they  carry  thai  are  ten- 
dered to  ihcm,  and  which  tliey  arc  able 
to  carry  :  Story  on  Bailment,  sect.  508. 

In  ipcnking  of  tho  richt  lo  compensa- 
tion it  was  aaid  :  "  These  chaigcs,  how- 
ever, must  be  uniform ;  that  is,  the 
charge  should  be  the  same  for  all  peraoDi 
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■imilirlj  litaalcd,  and  fbrall  frcif^tsof 
•  like  kind  and  eqnaliiy,  for  a  given  eer- 
Tice.  Thej  may  divide  paasengen  and 
freightB  inio  closers,  »ith  descripliTe  dis- 
tinctiong,  and  charge  different  rates  for 
differeni  classes  for  a  given  lerricc,  but 
the  charge  should  be  onifomi  npon  all 
persons  and  freifihu  embraced  viihin  each 
class  :'■  Chica^,  ^.,  Hd.  r.  Birts,  18 
Dl.  4G0 ;  B.  c.  68  Am.  Dec.  56t.  lo 
another  cam  it  is  said  that  "  transporta- 
tion bj  a  common  carrier  ii  nece«»aril7 
open  10  the  public  upon  equal  and  reason- 
able  lerm^.  An  exclusive  grant  lo  one  is 
inconsistent  with  the  rights  of  all  others ;" 
Audmried  V.  P,  f-  R.  Bd.,  68  Penn.  8t. 
370  ;  B.  (.'.  B  Am.  Rep.  I9S. 

Thii  standing  indiflercnt  between  men 
and  men  implies  that  the  price  charged 
for  (rnnsportaiion  must  also  be  an  indif- 
ferent price ;  in  other  words,  for  the 
fame  service  at  the  same  Ume  and  place, 
under  the  tame  condition!!,  the  sbdib 
price  must  be  charged,  and  no  inequality 
of  price  can  be  insisted  upon.     Thin  is 


the  CI 


It  of  a 


and  ii  ie  declared  to  be  the  same  at 
common  law :  ilcDufftt  v.  fhrtland  f- 
Rochtsler  Bd.,  53  N.  H.  430;  a.  c.  18 
Am.  Rep.  79  ;  Messenger  v.  Pennii/lva- 
nra  Rd.,  36  N.  J.  L.  407  ;  S.  O.  1 3  Am. 
Kcp.  4S7  ;  s.  o.  on  appeal,  8  Vroom 
131;  B.  c.  18  Am.  Rep.  754;  Ntie 
Engl-ml  Erpresi  Co.  T.  Ualnt  Cent. 
Rd.,  hi  Me.  196  ;  s.  c.  3  Am.  Rep.  31  ; 
Saad/'rd  V.  Railroad  Ca.,  S4  Penn. 
Si.  37S ;  e.  o.  1  Am.  Ry.  Rep.  530. 

In  this  country  nnmerous  slatntes  have 
been  passed,  regulatingfares  and  charges, 
or  providing  that  there  shall  he  no  nn- 
reasonable  discrimination  in  fares,  raiei 
or  service!  between  persons.  These  stat- 
utes have  been  almost  nnivenally  held  to 
be  only  declaratory  of  the  common  law, 
and  as  applying  principles  well  known 
before  their  pafsnce :  McDufft  v.  Brrt- 
laad  ^  Rochetttr  Bd.,  S3  N.  H.  430  ; 
I.  0,  13  Am.  Bep.  7!. 

In  England,  however,  U  has  beOT  de- 
clared in  a  diciam  that  at  common  law, 


there  was  no  pnriiitntion  sigsinii 
sonable  discrimination  :  Bam 
Eailem  Cmntia  Ay.,  4  C.  B. 
63;  but  this  case  has  not  beea  : 
in  this  couDtij  as  an  anthoritj. 
in  that  country  was  paused  atU 
ceraing  the  Trgulation  of  lailn 
panies'  charges,  in  which  tlien 
clanse  nsnatly  known  oa  the  " 
clause."  UnderthisstatDtetbem 
the  right  to  make  inquiry  inio  v 
able  discriminalion,  both  in  sect 
tions  and  price  charged,  and  tut 
ions  have  been  rendered  ctmslr 
clause.  Bat  this  clsuse  hat 
ceptcd  in  this  country  at  declti 
the  common  law  ;  and  this  ii 
edty  the  true  eipoiilion  of  ii 
coartt  of  that  country,  not  f 
necessary  lo  go  beyond  the  wor 
staiale,  on  any  occasion,  fell 
error  that  there  was  nopoweral 
law  lo  grant  relief  for  non 
discrimination,  and  came  to  re; 
BWtnle  OB  llie  only  law  affbrdine 
MtDoffie  V.  Poniand  ^    Rodu 

These  Englishcases  may,  thr 
regarded  as  authorities  in  thii 
loDching  qaesiions  of  nnreasoii 


The  cases  are  to  the  point  I 
mast  be  no  "  unreasonable  di 

tion."  But  "  neither  Ihe  servii 
price  is  necessarily  un reason tbl 

literal  sense  ;  Init  that  is  not  t  r 
Bervice,  or  a  reasonable  price, 
nnrcasonably  unequal.  The  q 
not  merely,  whether  the  service 
is  absolutely  aneqnol  in  the  i 
tense,  bat  also  whether  the  ine 
unreasonable  and  injnrioiu  ; "  . 
V.  Jbrt/ond  f-  RodieMrr  Rd 
This  is  quite  evident  from  the 
given  in  the  case  just  quoted, 
charee  of  ten  dollars  for  carryin 
of  flour  for  one  merchant  from 
Duy  be  a  reasonable  rate  ;  but 
the  carrier  to  cbarge  another 
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itaCer  mm  for  a  like  boirel  or  floar  oT 

ume  weight,  eairiod  aver  tlie  ume 
le,  at  (b«  (une  time,  would  be  4n  on- 

dijcrimiDUiun. 

I  cuiDat,  it  hM  been  uid,  alvsyi  be 

'pled  aa  a  crileriOD  that  a  charge  ii 

great  or  anJiuE  from  ibe  ^t  that 
■htr  i»  not  charged  a»  much.    A)  wm 

by  Jutice  CaOMPTOit  io  a  plaJDtiff : 
be  cfaBrging  another  person  too  little 
Jt  cbar);iDg  yon  too  much  :"  Garlon 
i.^E.  Bd.  Co.,  1  B.  &  S.  113.  la 
language  Died  it  was  anBDineil  that 
plaintiff  had  not  paid  an  nnreuon- 

prioe,  and  this  coDcltuian  neccHarily 
ed  tbe  oontrorersy.  SuppuM,  bow- 
,  "  another  person"  had  been  charged 
dl  bnt  reasonable  price,  then  anj 
'charge  to  the  plainiiflT  would  bare 
I  ■□  unreasonable  charge.  The 
ging  or  one  too  little  is  onl;  an 
irent  discrimination.  "But  ir  an 
Lieut  discrimtuaiioQ  is  found  to  have 

a  real  one,  the  question  is  whether 
u  reasonable,  and  if  uareasonable, 
;her  the  psrtj  complaining  tras 
red  by  it  ;"  McUufftt  t.  Ponlaad, 

Rd.  Co.,  tapra. 

lie  snbjecl  we  are  discussing  is  well 
irated  by  a  New  Jersey  case.  The 
itiff  sued  tbe  Pennsylvania  Railroad 
pany  (or  OTercharges,  alleging  that 
ITO  he  entered  into  a  contract  with 
ompaoy,  to  lake  effect  Jknuaiy  1st, 

,  proTiding  to  transport  hogs  from 
agu  and  Fittsbnrgh  to  Jeney  City, 
be  regnlar  rales,  allowing  him  s 
ibswk  of  twenty  cents  )ier  hundred 
idi  upon  all  hogs  shipped  from  Cbi- 
,  and  ten  oenti  per  hundred  pounds 
I  all  hogs  shipped  from  llttsburgh ; 
if  ibe  oompany.  after  January  1st, 

,  should  carry  tbe  same  description 
■eight  (or  others,  between  Ibe  same 
ts,  except  MTen  named  parlies,  at 

than  their  regular  rates,  or  should 
rtnchotben  drawback,  then  it  would 
r  tbe  plaintiff  such  further  drawback 
rcKild  bring  their  freights  twerty 
•   per  hondred   and   ten  cents   per 


hondred  lower  than  the  lowest.  It  was 
averred  by  the  plainiiff  thai  he  had 
shipped  twelve  millions  of  pounds  from 
Chicago,  and  a  like  amoani  fVom  Piit*- 
bnrgh  to  Jersey  City  by  ibe  defendant's 
road  ;  tbal  he  had  paid  the  regularraies, 
and  bad  received  the  twenty  cents  and 
Un  cents  drawback,  but  the  company, 
during  the  same  year,  carried  (or  other 
persons  tlian  those  excepted  in  the  con- 
tract, allowing  each  persons  tlie  same 
drawback,  or  making  a  reduction  in  the 
ratee  equal  to  tbe  drawback,  whereby 
the  plaintiff  became  enlilleil  to  have  a 
further  drawback  of  twenty  cents  and 
ten  cents  per  hundred  weight. 

The  court  refused  relief,  and  held  the 
contract  void,  on  tbe  ground  that  it  was 
"  calculated  to  give  an  important  u1  van- 
tage to  one  dealer  over  other  dealers, 
*  *  *  and  that  if  tlie  power  to  make 
the  present  engagement  exials,  many 
branches  of  busincas  are  at  the  mercy  of 
theso  companies,"  and  therefoie  crealrd 
a  monopoly,  contrary  to  public  policy. 
It  was  said :  "A  merchant  who  can 
transport  his  wares  to  market  at  a  less 
cost  than  bis  rivals,  vril]  soon  acquire, 
by  underselling  them,  a  practical  mono(^ 
oly  of  tbe  business."  "  A  person  having 
a  public  duly  [as  a  common  carrier]  to 
discharge,  is  nndoabtedly  bonnd  Io  exer- 
cise socb  office  for  the  equal  beneflt  of 
alt,  and,  therefore,  to  permit  the  common 
carrier  to  charge  various  prices,  according 
to  the  perNin  with  whom  be  deals,  for 
tbe  same  service,  is  to  foi^iet  that  be 
owe*  a  daty  to  the  community.  If  he 
exacts  different  rates  for  the  carri^e  of 
goods  of  the  same  kind,  between  the 
seme  pointa,  he  violates,  as  plainly, 
though  it  may  not  be  in  the  same  degree, 
the  principle  of  public  policy  which,  in 
bis  own  dispnf,  converts  bis  business 
into  a  pnblic  employment.  The  law 
that  forbids  him  to  moke  any  discrimina- 
tion in  favor  of  the  goods  of  A.  over  the 
goods  ofB.,  when  the  goods  of  both  are 
tendered  for  carriage,  must,  it  seems  to 
me,  necessarily  forbid  any  discrimination 
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(li  resptot  to  the  rate  of  pkf  for  the 
-riage.  I  can  ace  DO  teuoo  «by, 
der  legal  rulea,  perfect  equally  to  all 
nons  shonld  be  exacted  in  the  deal- 
^  of  the  common  carrier,  except  with 
;ard  to  tbe  amonDt  of  compeDsation 

his  •erricei."  Proceeding  fiirtber, 
I  coDTt  touches  on  tiie  iabjeci  of  Jom- 
e  CBOMPTOH'a  remark,  and  ujs: 
The  rules  that  tbe  carrier  shiU  receive 

the  goods  tendered,  loses  hilf  its 
[ne,  as  a  politic  regulation,  if  the  cost 
transportation  can  be  graduated  hj 
niil  agreement,  so  as  to  favor  one 
rtj  at  the  expense  of  others.  Nor 
lid  the  defect  in  the  law.  If  it  existed, 
remedied  hj  the  principle  which  com- 
s  the  carrier  to  take  a  reasouable  hire 
'  his  labor,  because,  if  (he  rate  charged 
him  to  one  person  might  be  deemed 
tsonable,  hj  charging  a  lesser  price 
another  for  similar  services,  he  dis- 
'bs  that  eqnalilf  of  right  among  his 
iplofere  which  it  is  the  endeavor  of  the 
*  to  effect.  Indeed,  when  a  charge  is 
ide  to  one  person,  and  a  lesser  charge 
'  precisely  the  same  office*  to  another, 
hink  it  should  be  held  that  tbe  charge 
not  reasonable  ;  a  presamption  which 
luld  cut  np  by  the  roots  the  present 
recment,  or,  b;  tbe  operation  of  this 
e,  it  would  bo  a  promise  founded  on 
I  supposition  that  some  other  person  ii 
be  charged  more  than  the  law  war- 
iti  :"  Mttimgir  r.  TSe  Pouiy/iTanui 
!.  Co.,  T  Vroom  «0T  j  e.  c.  13  Am. 
p.  4&T  ;  on  appeal  afBrmed,  8  Vroom 
I ;  s.  c.  18  Am.  Rep.  TM,  where  it 
s  said  :  "  A  want  of  nniformity  in 
c«  for  the  same  kind  of  service  under 
B  drcnmstances  is  most  unreasoDable 
1  unjust,  when  the  right  to  demand  it 
common.  It  would  be  strange  if, 
en  the  object  of  the  emplOTmenl  is  tbe 
Uic  benefit,  and  Ibe  law  allows  no  dis- 
[nination  as  to  indiTidnal  cnsiomera, 
;  reqntiot  all  to  be  accommodated 
Ice  as  iadividoals,  and  for  a  reasonable 
e,  that  bj  the  indirect  means  of  nne- 
il  prices  some  could  get  the  advantage 


In  another  New  Jersey  case  i 
held  thai  an  agreement  not  to  ill 
others  a  drawback  from  esublished 
on  the  transportation  of  merdu 
which  is  allowed  to  the  shipper,  iis 
public  policy  and  void.  But  the  i 
ment  does  not  invalidate  tbe  mlin 
tract  if  it  is  sevetable.  Tbe  igre 
to  allow  the  drawback  to  ^  lUp 
valid  and  dnfomsable,  and  oihe 
entitled  to  etually  reasonable  t 
Slaeari  T.  Lehigh  Vidltg  Bd.  Q 
S.  J.  Law  905. 

So,  where  a  railroad  company  gi 
the  right  to  an  express  company  Tc 
part  of  its  car,  and  denied  lbs 
privileges  to  an  individnsl,  it  wi: 
that  tbe  discrimination  ws*  imn 
able,  and  an  action  wonM  lie  again 
cstnpao;  for  damages,  even  tboof 
preference  was  pftctiwl  in  another 
if  in  violation  of  tbe  law  Ux 
JUcDuffet  T.  Ponlamd  ^  Sochaltr 
SS  N.  H.  430;  b.  c.  13  Am. 
7S  ;  A^dS  England  Eiprta  Co.  v. . 
Central  Rd.,  97  Me.  196;  S. 
Am.  Rep.  31  ;  9  Am.  L.  Beg. 
Sandford  v.  Catautiaa,  frt..  Be 
Harris  378.  Bat  the  antboriij  c 
case  and  many  others  is  somewhat  s 
by  a  recent  decision  in  tbe  Su 
Court  of  the  United  Sutes,  when 
held  that  a  railway  company  was 
common  carrier  of  a  common  a 
nor  bound  to  give  it  the  same  trai 
tation  it  was  bonnd.  to  give  to  an 
Tidnal.  Three  cases  vrere  decid 
onoe.  Certain  eiprras  eompanic 
been  doing  bnsiness  upon  certaii 
roads,  nndcr  special  written  cool 
and  at  the  expiration  of  tbete  com 
refused  to  continne  the  services- 
lower  courts  they  wet«  compelled  t 
tinue  the  services  by  a  mandatory  ii 
tion :  Dauimora  v.  LauinSlr,  j-c. 
3  Fed.  Rep.  993;  Svihen  £ 
Co.  V.  LadttilU,  ft.,  Bd.,  4 
Bep.  481  :  &«il&cn  Erpnu  C 
Memphi;  ft.,  Rd.,  10  Fed. 
aiO  ;  Southern  Eepmt  Co.  v.  A'a 
fc.,  Sg.,  SO  Aid.  L.  Beg.  SW. 


u  revened ;  and 
»[lw«y  companj 
ihe  e 
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Conpaii;,  on  condition  that  the  oil  com- 
pany would  not  remoM  its  refinery  and 
works  from  Clevelnod  (which  it  wb«  pro- 
poBing  to  do,  in  ordir  to  secare  a  place 
from  which  it  conld  market  ita  oil  at  a 
leu  rate  of  traniportation),  to  carry  all 
the  oil  shipped  to  the  country  through 
wWch  the  raLway  ran,  and  beyond  iti 
termini,  for  ten  cents  a  barrel  leu  than 
the  tariff  rate*  establiahed  from  time  to 
time.  A  further  conuderatioD  tot  enter- 
ine  inio  the  agreement  wm  that  the  oil 
company  wonld  ahip  by  the  railway 
initead  of  storing  in  winter  and  shipping 
in  summer  by  water,  a«  it  wm  proposing 


itself 
'ederal  courli  fall 

^U,  i^.,  Rd.  ». 
6  Sup.  Ci.  Rep. 

■ailroad  company 
ei  press  company 

tnd  claimed  the 
Epress  itself.  For 
Mmed  the  privi- 

1  been  separately 
.  from  the  expresa 
for  transportation 
rged  to  those  for 
sfcessory  service 
iliTcty  by  horse- 
mpany.byinjuac- 
the  railroad  cum- 
ixpress  facilities" 
eitrain  the  making 
transportation  of 

ground  that  the 
Jie  right  to  engage 
a  as  accessory  to 
g  by  rail ;  that  it 
ipoly  of  goods  over 
exprest  company 
special  nUon  and 
\  as  it  demanded. 
]w  company  coold 
acked  parcel"  the 
rmalUr  parcel  bad 
ped,  nor  could  it 
company  for  the 
collection  and  de- 
:  CoinNMV.Hiia, 
m.  411.  Dismissed, 
RtadingBd.,iV. 
lame  eSect  is  Sar- 
tand.,  119  Mass. 

Shora  and  Michi- 


to  do. 

With  this  contract  before  it,  the  rail- 
way company  laid  switches  and  side 
tracks  and  expended  tlOO.OOO  in  pre 
paretion  for  receiTing  the  oil  shipped  in 
bulk.  The  mI  company  furnished  iu 
own  tanks,  which  reduced  the  cost  of 
shipping  and  danger  from  fire.  Under 
thii  arrangement,  the  number  of  barreli 
of  oil  shipped  increased  from  450,000  in 
1S7S  to  745,000  in  ISBS,  when  the  sail 
was  hroogbt.  This  arrangement  was 
not  exclusive,  but  was  at  all  times  open 
toothers,  shipping  a  like  quantity,  and 
funiiahing  ■  iike  serrice  and  facilities  ; 
nor  was  it  entered  into  with  any  intent 
to  injure  the  complwnaot;  and  the 
latter,  by  an  arrangement  with  the 
Standard  Oil  Company,  had  shared  in 
these  discriminating  rales  in  shipping 
his  oil  up  to  January  Isl.  IBM.  Dnder 
(his  arrangement,  the  railway  company 
carried  nine-tenths  of  the  oil  company's 
oil. 

The  complainant  had  $70,000  invest- 
ed in  a  refinery,  with  a  capacity  of 
150,000  barrels  a  year.  His  market 
was  subBtantially  the  same  as  that  of  the 
Standard  Oil  Company ;  and  be  was  the 
principal  competitor  of  the  oil  company. 
If,  therefore,  he  wa«  compelled  to  pay 
ten  oenM  a  barrel  for  the  same  carrying< 
he  would  lose  $15,000  a  year;  or,  in 
other  word-,  the  Standard  Oil  Company 
would  leoeiTB  |I»,000  a  year  mora  for 
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'local"  «nd  Other 
make  an;  ducrimi- 
Ihal  ccrtsJD  Freigbt 
iDal  deiliDation  bj 
ichiog  the  MimiDiu 
:  TxtU,  T.  Am- 
,Beg.  (N.  S.)TS8. 
rom  TeonesKe,  if 
I  had  tbipped  goods 
e  fnvoredooe  did, 
lieenaDBDdiiedii- 


f  B.,  when  lhre« 
ions  ;  with  one  o( 

conununiution  h; 
goodi  to  be  unt 
D  from  the  trains 

e  waj  of  ordiDBTj 
tbem  nothing  for 
bate  ID  lbs  charge 
DDTeyance.  Theie 
immanication  with 
wta  often  conven- 
bj  that  rulwaj ; 

'M.,  allowed  these 
juue  advantages  ■* 
ate  aa  niilwa;  M. 
in  the  same  trade 
,  the  directors  of 
he  ordinary  charge 
id  DO  r«hale  on  the 
OD  the  line.  This 
tneqnaliiy  and  bd 

0  the  meaning  of 
'  of  the  stataie, 
that"  The  charge 

1  for  the  same  ser- 
tame  manner,  for 
the  same  distance 
rendered  in  every 


pared  with  a  retail 
thich  wonld  be  a 

I  essential  dilTer- 


distingniahttieword  "tolls,"  an  applicable 
to  railway  rales  after  tlie  goods  to  be 
shipped  were  delivered  at  the  slalion,  and 
that  (he  "eqoalil;"  claate  only  applied 
to  theM  rate*  and  not  to  rarlage  from 
gtaiion  to  station.  Lord  Blackbdkii 
said  of  this :  "  1  think  it  it  qaiie  clear 
that  when  the  charge  from  itation  to 
station  and  a  ihillin);  are  both  tt^elher 
paid,  by  one  pereon  for  the  whole  service 
perrormed  by  the  railway  company  in- 
dndiog  the  cartage,  when  Ihe  amount  of 
the  (olla  (supposing  tbem  to  be  exclDBive 
of  the  cartage),  and  an  added  shilling 
are  charged  to  one  person,  and  to  another 
person  the  same  tolls  (again  treating 
them  as  ezclnsire  of  the  cartage)  are 
charged,  and  a  shilling's  worth  of  cart- 
age is  thrown  in  gratis,  and  not  charged 
for,  the  latter  person  gets  his  goods  ear- 
ned apoo  the  railway  at  a  cheaper  rate. 
Whether  the  shillingispart  of  the  "toll" 
or  not  I  do  not  care.  In  that  caae  there 
is  an  inequality  ;  there  is  a  diflerence  in 
the  amonni  cliarged  for  carriage  upon  (tie 
railway  which  is  what  the  legislature  in- 
tended to  prevent ;"  Lmdm  f  y.  W^ 
Ry.  T.  Eteriied,  House  of  Lords,  3  Ap- 
peal Cases  10!9  ;  a.  0.  3*  Moak  GS5  ; 
lame  ca»e  in  3  Q.  B.  Div.  aS4,  and  in 
the  Court  of  Appeal,  3  Q.  B.  Div.  13S, 
decided  id  the  same  way,  In  ttieie  cases 
the  plsintiff  having  for  a  long  time  paid 
the  money  in  Ignorance  of  the  discrimi- 
nating rate,  and  part  of  it  at  the  last, 
nnder  protest,  it  was  held  thai  he  was  en* 
titled  to  recorer  the  overeharge  in  an 
action  for  money  had  and  received.  In 
another  English  case  the  railway  company 
refused  to  receive  from  the  plaintiff',  a  col- 
lier, less  than  fll^n  loads  at  a  time,  while 
ilreceived  from  others  a  far  less  number 
of  toads  at  a  time.  The  refusal  of  the 
company  had  the  effect  to  add  much  to  the 
coslof  the  piaintitr*  shipping.  This  naa 
held  to  be  an  nnreasonable  discrimina- 
tion :  LaacaJdre,  4^. ,  Sf,  v.  GiiUtm, 
L.  R.,  T  H.  L.  SIT  (I6TS)  ;  s.  o.  13 
Hoak«0. 
Lord  HaTBBKi^i,  in  ll^ondnn  ^  N.  W. 
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Bring  to  haTe  their  goodi 
w  carrier  to  emplbj  it  to 
irer  their  gooda,  and  tbtu 
ineai  and  the  proflti  upon 
to  exdodg  B.  from  com- 
HD  in  tbia  department  of 


ubeldtt 


t  ihii  « 


irence  in  the  eompauT  in 
capacitj  of  carrier  other 
e«  or  railway,  and  alio  an 

0  to  B.  The  ground  of 
u  that  where  a  companj 
other  boainea,  IhcT  mnst, 
ich  btiuneM,  b«  taken  to 
ion  of  third  partie« :  £ax- 
U  Wttten  Ay.,  SS  L.  J. 
C.  »  C.  B.  (N.  S.)  >86. 

■  T.  Smlitetittrn  Rj.,  II 
37  ;  Baiemiale  r.  Great 
la  C.  B.  <N.  S.)  1ST; 
m  State  Co.  r.  Tatinkig 

(N.  B.)  371. 
Mitpaii;  conTcjed  goodi 
D  pCHDt  to  another  point 
line  and  (hat  of  another 
certain  rate,  if  thej  were 
and  to  iu  own  agent  at 
but  ir  coniigned  through 

changed  a  greater  rate,  it 

1  an  anreaeonable  prefer- 
ale  T.  North  Diem  Rg., 
.)a*4. 

a  company  carrie*  on  a 
len  from  carrying,  and 
■eir  for  the  value  of  the 
red,  it  mast  carry  at  the 
doe*  for  oalsiderB  :  Bax- 
>t  Welern  Bf.,  28  L.  J. 
I.  3  C.  B.  (N.  S.)  33fi. 
ity  dauae"  in  the  Engliih 

■  that  the  toll*  charged  by 
iniea  for  the  carriage  of 
ibaigtii  equally  to  all  petw 


OTer  the  aaate  portion  of 
ray,"  and  that  no  redac- 
I  in  any  rich  tcdb  ihall  be 
lirectly  or  indirectly,  iu 


son  naing  the  railway,  A  railway  com- 
pany carried  coal  to  a  point  upon  ita 
railway  from  a  group  of  coUieriea  placed 
along  the  line  at  rarying  diitancci  from 
that  point,  and  charged  toUa  at  one  rate 
per  Ion  in  reipect  of  inch  carriai^  la  all 
the  membera  of  the  group.  In  an  letiou 
for  overcbargei  by  the  owner  of  the 
colliet7  lying  nearest  to  the  point  of 
carriage,  it  wu  held  that  the  company 
hod  committed  a  breach  of  the  ilatule, 
which  applied,  nolwitbatanding  that  the 
termini  of  the  transit  over  the  company'! 
line  from  the  group  to  the  point  of 
carriage  differed  with  reapect  to  eaeh 
colliery ;  MoHtiattr,  %v.,  flj.  v.  Dtnabj 
Uain  Colliery  Co.,  L.  R.,  13  Q.  B.  DiT, 
67*  ;  t.  c.  IB  Am.  &  Sag.  Rd.  Cas. 
483.  See  Lmipeiii  r.  CtBiral  Bd.,  TS 
Ala.  30e ;  a.  c.  IB  Am.  &  Eng.  Bd. 
Cm.  490. 

In  England  a  carrier  may  enter  into 
a  contract  with  an  iudividnal  which,  by 
reason  of  the  special  faciliiiea  of  that 
individual,  cannot  be  mode  by  any  other 
person.  For  initance :  A.  may  be  in 
such  a  condition  that  he  can  enter  into  a 
contract  with  a  carrier  for  the  ahipmoDt 
of  a  million  tona  annually,  at  •  special 
low  rate,  and  no  other  shipper  can  secure 
the  same  terms,  for  the  reason  he  cannot 
fiimish  the  same  amount ;  Everiitd  r, 
Lmdoo  S-  N.  W.  Rj.,  L.R.,  3  Q.  B. 
DiT.  199.  Nor  ia  it  a  Tiolaiion  of  the 
law  in  that  country  to  allow  a  special 
rate  to  tboae  who  can  famiah  at  one  time 
a  very  targe  imoant,  or  a  train  load ; 
although  no  other  person  can  do  so : 
Nidioliini  T.  Grrat  WtUem  Ay.,  5  C.B. 
(If.  8.)  368:  Greaiop  T.  Soallitatiem 
Ay.,  SO  Sol.  Jour.  S3D.  See  Fortman 
T.  Greiif^*(«ni  Ay.,  ISSol.  Jour.  774. 

It  is  a  common  practice  for  a  railroad 
company  to  charge  Ihoae  who  pay  iheir 
fare  on  the  train  more  than  thoee  who 
purchase  tickets  for  the  same  trips.  Tliis 
cannot  be  construed  as  an  nnreasonaUe 
It  is  inch  1  rule  or  r^n- 


t  any 


per- 
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to  obey  it :  Chicago,  ^.,  Rd.  y.  Ihrht, 
18  111.  460 ;  68  Am.  Dec.  562 ;  St,  Loma 
^.,  Rd.  ▼.  Dolby,  19  111.  858 ;  Stephen 
T.  Smith,  29  Vt.  160 ;  St.  Louis,  ^., 
Ud.  y.  South,  43  lU.  176  ;  Toiedo,  i^., 
Ry.  T.  Wright^  68  Ind.  586 ;  8.  G.  84 
Am.  Rep.  277  ;  Crocker  r.  New  London, 
^.,  Rd,,  24  Conn.  249  ;  Porter  v.  New 
York,  i-c,  Rd.,  34  Burb.  853 ;  £of^ 
deaux  y.  Erie  Rd.,  8  Han  579  ;  State 
y.  Chovin,  7  la.  204  ;  Du  Laurana  r, 
St.  Paul,  irc.,Rd.,\5  Minn.  49  ;  Indian^ 
apolU,  ^c. ,  Rd.  y.  Rinard,  46  Ind.  293 ; 
Jeffertonville,  ^c,  Rd.  v.  Rogers,  88  Id. 
116  ;  8.  o.  28  Id.  1  ;  HiUiard  y.  Goold^ 
84  N.  H.  280  ;  State  r.  Goold,  58  Me. 
279. 

The  requirement  that  there  must  be  no 
unreasonable  discrimination  between  pas- 
sengers does  not  prevent  a  carrier  carry- 
ing persons  or  property  through  charity 
free  of  charge.     *'  A  person  who  is  a 
common  carrier  may  deyote  to  the  needy, 
in  any  necessary  form  of  relief,  all  the 
reasonable  profits  of  his  business.   He  has 
the  same  right  that  any  one  else  has  to  give 
money  or  goods  or  transportation  to  the 
poor.     But  it  is  neither  his  legal  duty  to 
be  charitable  at  his  own  expense,  nor  his 
legal  right  to  be  charitable  at  the  expense 
of  those  whose  servant  he  is.  If  his  reason- 
able compensation  for  certain  carriage  is 
$100,  and  his  just  profit,  not  needed  in 
his  business,  is  one-tenth  of  that  sum,  he 
has  $10  which  he  may  legally  use  for 
feeding  the  hungry,  clothing  the  naked, 
or  carrying  those  in  poverty,  to  whom 
transportation  is  one  of  the  necessaries 
of  life,  and  who  suffer  for  lack  of  it.  But 
if  he  charges  the  $10  to  those  who  pay 
him  for  their  transportation,  if  he  charges 
them  $10  for  $100  worth  of  service,  he 
is  not  benevolent  himself,  but  he  is  under- 
taking to  compel  those  to  be  benevolent 
who  are  entitled  to  his  service ;  he  is 
violating  the  oonunon  right  of  reasonable 
terms,  which  cannot  be  evaded  by  com- 
pulsory   contributions  for  any  charitable 
purpose.     So  if  he  carries  one  or  many 
for  half  the  reasonable  price,  and  re-im- 


bnrse  himself  by  charging  others  more 
than  the  reasonable  price,  he  is  illcgallT 
administering,  not  his  own,  bat  other 
people's  charity.  And  when  he  attempts 
to  justify  an  instance  of  apparent  discrimi* 
nation  on  the  ground  of  charity,  it  maj 
be  necessary  to  ascertain  whose  charitj 
was  dispensed — ^whether  it  was  bis,  or 
one  forced  by  him  from  others,  including 
the  party  complaining  of  it :"  McDujtt 
v.  Portland,  ^.,  Rd.,  52  N.  H.  430 ;  i. 
o.  13  Am.  Rep.  72. 

Money  paid  under  protest  iox  exces- 
sive charges,  or  ignorantly,  may  be 
recovered  back.  To  this  there  is  scarceij 
any  dissent:  W.  Va.  Trans.  Co.  t. 
SweeUer,  25  W.  Va.  184  ;  Watensm  t. 
Chicago,  ^.,  Rg.,  61  Wis.  464 ;  s.  c. 
50  Am.  Rep.  145  ;  London,  ^.,  Rg' 
v.  Erershed,  supra;  Peters  v.  Bailroad, 
42  Ohio  St.  275  ;  s.  c.  51  Am.  Rep. 
814.  Nearly  all  the  cases  bold  that  it  is 
a  question  of  law  upon  the  facts  proven, 
whether  the  charge  is  an  nnressoDsbte 
discriminating  one ;  but  in  Texas  it  is 
held  to  be  a  question  of  law  and  fact 
whether  it  is  unjust :  Houston,  ^.,  ^^^^ 
V.  Rust,  58  Tex.  98 ;  a.  c.  9  Am.  A 
£ng.  Rd.  Cas.  123. 

But  the  authorities  we  have  been  citing 
are  not    always    followed.     Thus,   in 
Florida,  it  is  held  that  a  common  carrier 
is  bound  to  carry  for  a  reasonable  com- 
pensation, but  is  not  bound  to  cany  at 
the  same  price  for  all.     It  was  a  case 
where  fifty  cents  more  per  thousand  feet 
for  transporting  lumber  was  charged  the 
plaintiff*  by  a  raikroad  compan j,  than  was 
charged  another  party  for  the  same  ser- 
vice.    Suit  was  brought  to  recover  the 
difference,  and  it  was  held  that  the  plain- 
tiff" was  not  entitled  to  recover :  Johnson 
v.  Anjoco/a,  ^.,  Rd.,  16  Fla.  623;  s. 
o.  26  Am.  Rep.  731  ;  see  Eclipx  Tofc 
Boat  Co.  v.  PMtchartrain  RL,  **  !-»• 
Ann.  1.    In  South  Carolina  the  same 
conclusion  was  reached  upon  a  contract 
exactly  like  the  New  Jersey  rebate  con- 
tract, and  a  recovery  allowed  for  a  re- 
fusal to  repay  the  rebate.    This  case  is 


J  puHllel  with  Saearl  t.  LiAigh 
I  Rd.,  3S  V.  J.  Lkv  sua  ;  where  k 
;tj  vu  iIki  allowed  ;  bat  ihe  two 
proceed  in  direcliooa  diaoielricall/ 
Lie  ;  one  that  it  ii  a  valid  cmlract 
inaluiGM,  the  otW  ibat  it  operatei 
iwering  of  Tatei  to  all  coatomen, 
It  that  reaion  ii  valid  :  Ex  part* 
\  18  S.  C.  sa ;  ■■  o-  **  Am.  Bep. 

IBS9,  a  caae  arote  in  Maiaachtuett* 
ning  diamminatiDg  ralea,  id  which 

to  iraniport  goods  for  all  persons 
■ame  rates  ;  bat  ma]'  gire  special 
to  whonuoCTer  it  will,  so  long  ai 
lier  coitomers,  nndcr  eiacll;  the 
trcunstancea,  ai«  charged  a  reason- 
ate:  FUditMTg  Bd.  *.  Gog*,  13 
W3. 
I  stndj  or  the  Tarioof  cases  nec««- 

■bowi  much  discrepancy  in  ihem, 
mark  of  Jtvttice  CBOMrron,  while 
^led,  ii  not  followed  in  priDciple 
>rien.  While  il  ii  conceded  that 
s  maj  charge  a  reasonable  price, 
is  often  aaid  that  (be  charging  of 
1  little  is  not  the  charting  of  another 
wh,  hot  only  CTidence  of  il ;  jet 
ins  are  Terf  mtich  inclined,  where 
1(1  tin  equal,  to  require  the  car- 
carry  for  all  at  the  lowest  rate  he 
1  any  one  cuslonier  ;  and  if  he 
a  a  greater  rate,  to  compel  him  to 
This  is  particnlarlf  Inie  of  the 
nd  New  Jersey  cases.  So,  in  many 
English  cases  it  is  said  ibat  the 
Its  oir  the  carrier  most  always  be 
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considered  in  determining  whether  it  has 
discriminated  in  favor  of  one  (o  Ihe  injury 
of  another  ;  and  three  cases  are  cited  in 
ibis  country  npon  this  point ;  bat  it  mast 
be  obTlous  that  ibis  is  tme  odI;  in  a 
limited  sense.  For  a  carrier  may  be 
charging  all  custonwr*  inch  a  rate  that 
he  is  only  making  *  fair  profit  on  the 
capital  inresled,  and  also  charge  a  single 
customer,  in  order  to  favor  him,  a  lower 
rate,  or  the  cost  of  the  transportation 
alone,  or  even  below  that,  whereby  the 
latier  it  peculiarly  favored  and  enriched 
by  being  able  to  monopolise  the  trade,  at 
the  ezpenio  of  his  competitors  in  trade. 
In  such  an  instance,  to  require  the  car- 
rier to  charge  the  favored  coslomer  the 
tegnlar  rate*  is  obviously  beyond  the 
power  of  a  court  of  chaneeiy ;  and  to 
compel  il  to  carry  for  all  at  this  favored 
rate  is  ruinoos  to  it,  and  violative  of  the 
statetnent  thai  the  interests  of  the  road 
most  be  always  bome  in  mind.  The 
real  solutionof  this  question,  if  Ihe  canrte 
undertake  at  all  to  interfere,  is,  to  com- 
pel the  carrier  to  carry  for  all,  at  the 
same  rate  it  carries  for  the  favored  cos- 

agen  of  the  carrier  company  have  only 
themselves  to  blame  for  having  shown 
and  given  unfair  rales  to  a  customer. 
One  price  to  all  must  be  the  molto,  every- 
thing else  equal ;  or,  in  other  words,  the 
sniiis  prqfit  for  the  labor  performed,  must 
ba  made  out  of  the  carryiogdone  for  each 
individual. 

W.  W.  Thobhtoji. 
Crawfordsville,  Ind. 


Court  of  Chancer})  of  New  Jertey. 
SEHON«.  TERHUNE. 
nrtgage  recorded  after  the  deed  to  (he  mortgagor,  althongfa  il  is  dated  before 
lottce  to  a  subseqnent  purchaser  from  the  mortgagor.     The  date  may  be  due 
listake,  and  the  record  is  enough  to  put  a  prudent  man  on  inquiry. 
aoTlgagOT  wbo  pays  the  bond  after  the  property  has  been  sold  under  foreclosure 
he  proceeds  of  the  land  have  become  Ihe  primary  fund  for  the  payment,  is 
A  to  subtogation,  and  iba  mortgage  t*  not  eztipguiabed  by  the  payment. 
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iDant  what  ma;  be  fonnd  to  be  due  to  him  on  hie  mortgage,  with 
ts,  and  that  an;  balance  of  the  proceeds  of  the  sale  be  paid  to 
rhune.  Terhnne,  b;  the  aoswer,  admits  the  makiog  and  reoord- 
;  of  the  complainant's  mortgage,  and  states  that  the  omission  to 
ke  the  holder  thereof  a  part;  to  the  foreclosare  suit  npon  the  first 
rtgage  was  due  to  the  fact  that  the  record  of  the  complainant's 
rtgage  was  indexed  in  a  wrong  place.  The  answer  farther  alleges 
t  in  1884  the  then  holder  of  the  complainant's  mortgage 
eatened  to  sue  John  G-  Semon  for  the  money  due  upon  the  bond, 
I  chat  the  Utter  then  paid  it,  and  took  an  assignment  of  the  bond 
1  mortgage  to  complainant,  who  has  no  interest  in  them,  but 
ds  them  for  the  use  and  benefit  of  John  G.  Hemon,  and  subject 
his  control.  The  complainant  filed  no  replication,  and  the  cause 
nea  on  for  hearing  upon  bill  and  answers. 

Fhe  foreclosure  proceedings  upon  the  first  mortgage  were  a  nullit; 
to  the  boldeis  of  the  second  mortgage.  6;  fais  purchase  at  the 
riff's  sale  under  them,  Terhune  obtained  the  title  of  the  holders 
the  first  mortgage,  and  the  equity  of  redemption  of  John  G. 
son  and  his  wife,  but  that  equit;  of  redemption  was  subject  to 
'  payment  of  the  second  mortgage,  if  that  mortgage  was  a  valid 
1,  of  which  the  purchaser  at  the  sheriff's  s&le  had  notice,  upon 
I  property ;  and  if  that  mortgage  were  such  a  lien,  and  Terhnne 
1  taken  an  aBsignment  of  it  after  his  purchase,  eqaity  would  not 
re  permitted  him  to  enforce  payment  from  Semon  of  the  bond 
ich  it  was  given  to  secure,  without  giving  Semon  the  benefit  of  a 
ort  to  the  proceeds  of  the  sale  of  the  premises  after  satisfying  the 
It  mortgage  therefrom :  Vanderkemp  v.  Shelton,  11  Paige  28. 
e  only  question  on  this  point  in  this  case  is  whether  the  purchaser 
1  notice  ;  that  is,  whether  he  had  constructive  notice  from  the 
nrds.  Had  he  consulted  the  record  (the  index  is  no  part  of  it), 
would  have  discovered  that  the  title  to  the  mortgaged  premises 
aained  in  Richard  M.  JohnsuD  ap  to  September  30th  1880,  and 
A,  by  a  deed  of  that  date,  Johnson  conveyed  them  to  John  G. 
men,  who,  h;  a  mortgage  recorded  after,  although  dated  before 
tt  date,  mortgaged  them  to  Johnson.  The  fact  that  the  mort- 
;e  bears  date  prior  to  the  date  of  the  deed  would  not,  under  the 
camstances,  have  justified  the  purchaser  in  concluding  that  it  was 
en  before  Semon  acquired  title,  for  it  might  have  been  due  to  a 
itake  in  the  date  of  the  one  instrument  or  the  other.  There  was 
least  enough  upon  the  record  to  put  him  as  a  prudent  man  npon 
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and  profits  from  the  time  of  the  delivery  of  the  sheriff's  deed  to  him, 
in  which  account  ho  is  to  be  allowed  for  lawful  taxes  and  assess* 
ments  paid  by  him,  and  for  moneys  paid  for  necessary  repairs. 
Should  there  be  a  balance  against  him  on  such  accounting,  it  is  to 
be  credited  on  the  amount  due  upon  the  first  mortgage.  Should 
the  balance  be  in  his  favor,  he  is  to  have  it  as  well  as  the  amount 
due  to  him  in  respect  to  the  first  mortgage  raised  and  paid  to  him 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises  before 
paying  the  second  mortgage  therefrom.  There  will  also  be  an 
account  of  what  is  due  upon  the  first  and  second  mortgages,  and  the 
property  will  be  sold  to  raise  and  pay  in  the  first  place  to  Terhune, 
the  amount  found  to  be  due  upon  the  first  mortgage,  after  crediting 
any  balance  of  rents  and  profits  which  may  be  found  against  him ; 
and  if  any  balance  is  found  in  his  favor,  he  is  to  have  the  amount 
of  it  paid  to  him,  as  before  stated,  out  of  the  proceeds  of  sale  before 
payment  of  the  second  mortgage.  He  is  not  to  have  the  costs  of 
the  foreclosure  proceedings  upon  the  first  mortgage,  nor  the  execu- 
tion costs  in  that  case;  Van  Duyne  v.  Shanuy  89  N.  J.  Eq.  6. 
There  will  then  be  paid  to  the  complainant  the  amount  found  due 
upon  the  second  mortgage,  with  the  cost  of  this  suit,  and  the  surplus 
if  any,  will  be  paid  to  Terhune. 


The  right  of  subrogation  is  a  creation 
of  eqaity,  and  has  no  application  to  an 
action  at  law,  as  in  ejectment :  Meyer  v. 
MmUmye,  106  lU.  414.  It  is  not  for- 
mal or  teclmical,  bat  its  object  is  essen- 
tiallj  to  promote  justice.  It  cannot  be 
inToked  if  inequitable  to  do  so,  or  if 
there  is  unreasonable  delay  :  Gerrish  v. 
Brapfft  55  Vt.  329.  In  its  early  his- 
tory it  was  applied  only  in  favor  of  those 
who  were  bound  by  the  original  security 
with  the  principal  debtor.  As  equitable 
rights  deyeloped,  its  application  has  been 
greatly  extended,  and,  it  may  be  stated 
genermlly,  that  it  is  now  applied  in  favor 
of  all  persons  who  are  required  to  pay 
the  debt  of  another,  for  the  protection 
of  their  own  interests. 

The  most  common  instance,  where  the 
doctrine  of  subrogation  is  applied,  is  in 
tfie  ease  of  purchasers  of  the  equity  of 
redemption,  with  or  without  notice  of 
existing  liens.  Thus,  when  a  purchaser 
of  land  pays  off  a  debt  of  his  grantor 
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secured  by  a  deed  of  trust  upon  the 
premises  as  a  part  of  the  purchase- 
money,  to  protect  his  own  property  from 
sale,  he  will  be  subrogated  to  the  lien  , 
of  the  deed  of  trust,  as^Qgainst  an  inter- 
vening lien  of  the  grantor.  Here  the 
payment  is  not  voluntary,  as  if  made  by 
a  stranger,  but  is  made  by  the  purchaser 
to  protect  his  own  interest  in  the  pro- 
perty. And  in  such  case,  a  court  of 
equity  will  keep  alive  the  lien  in  his 
favor,  notwithstanding  it  has  been  for- 
mally  released  without  his  knowledge 
and  consent :  Hudson  v.  Dismukes,  77 
Va.  242,  247  ;  Gatewood  v.  Gatewood, 
75  Id.  407  and  cases  ;  Young  v.  Morgan, 
89  III.  199,  203.  See  Lynch  v.  Han- 
cock, 14  8.  C.  66,  84;  McCormickx. 
Irwin,  35  Penn.  St.  Ill,  117;  Clark 
v.  Mackin,  95  N.  T.  346;  8.  0.  30 
Hun  (N.  Y.)  411;  Barnes  v.  Mott, 
64  N.  T.  897  ;  Ornck  r.  Durham,  89 
Mo.  174,  179  ;  Brgson  r.  Close,  60  la. 
357. 
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debt.  It  was  held  that  his  mortgage  was 
sabseqaent  to  the  one  left  unpaid,  and 
that  he  was  not  entitled  to  be  sabrogated 
to  the  rightt  of  the  first  two  mortgagees. 
Cotwentional  subrogation  arises  by  con- 
tract in  favcir  of  third  persons,  not  parties 
to  the  original  obligation  ;  as  where  one 
faraishes  money  with  an  agreement  that 
it  shall  be  used  in  discharging  a  debt  due 
for  the  purchase  of  land,  and  it  is  so 
used,  with  an  understanding  that  he  who 
adrances  it  shall  have  the  same  remedies 
to  recover  the  money  thus  loaned  that 
the  original  vendor  was  entitled  to  for 
the  enforcement  of  his  demand,  and  the 
^  lender  is  subrogated  to  the  rights  of  the 
vendor  of  the  land :  Warhmund  v.  Mer- 
ritt,  60  Tex.  24,  27;  see  Baldwin  v. 
Mofett,  94  N.  T.  82 ;  Seward  v.  Hunt- 
ington, 94  Id.  104. 

In  Shinn  v.  Budd,  14  N.  J.  Eq.  234, 
a  third  party  paid  off  a  mortgage  on  cer- 
tain real  estate  and  claimed  subrogation. 
He  was  under  no  obligations  to  make 
payment,  and  it  was  made  without  agree- 
ment or  understanding  that  he  was  to  be 
substituted.  His  bill  was  denied.  Oreev, 
Chancellor,  observed  (p.  236),  "  Subro- 
gation as  a  matter  of  right  as  it  exists  in 
the  ciril  law,  from  which  the  term  has 
been  borrowed  and  adopted  in  our  own, 
is  never  applied  to  aid  a  mere  volunteer. 
Legal  subrogation  into  the  rights  of  a 
creditor  for  the  benefit  of  a  third  person, 
takes  place  only  for  his  benefit,  who  being 
himself  a  creditor,  satisfies  the  lien  of  a 
prior  creditor,  or  for  the  benefit  of  a  pur- 
chaser who  extinguishes  the  incumbrance 
upon  the  estate,  or  of  a  co-obligor  or 
security  who  discharges  the  debt  or  of 
an  heir  who  pays  the  debts  of  the  suc- 
cession," citing  Code  Napoleon,  book  S, 
HlS,  art  1251;  Civil  Code  of  La.,  art. 
2157 ;  1  Fothier  on  Oblig.,  part  8,  ch. 
1,  art.  6,  {  6.     "  We  are  ignorant,  says 
the  Supreme  Court  of  Louisiana,  of  any 
law  which  gives  to  the  party  who  fur- 
niihea  money  for  the  payment  of  a  debt 
the  right  of  the  creditor  who  is  thus  paid  ; 
the  legal  daim  alone  belongs  not  to  all 


who  pay  a  debt,  but  only  to  him,  who, 
being  bound  for  it,  discharges  it :  Nolte 
4r  Co.  V.  Their  Creditors,  7  Mar.  (N.  S.) 
602  ;  Curtis  v.  Kitchen,  8  Id.  706  ;  Cox 
V.  Baldwin,  1  Miller,  St.  Louis  R.  147. 
The  principles  of  legal  subrogation  as 
adapted  to  and  applied  in  our  system  of 
equity,  has,  it  is  believed,  been  rigidly 
restrained  within  these  limits.** 

In  The  Bank  of  the  U.  S,  v.  Winston's 
Executors,  2  Brocken.  Rep.  254,  C.  J. 
Ma&bhall  said :  ^*  If  a  security  not 
assignable  be  discharged  by  a  surety, 
whom  it  binds,  equity  keeps  it  in  force 
in  his  favor  and  puts  such  surety  in  place 
of  the  original  creditor.  But  I  think 
there  is  no  case  in  which  this  has  been 
done  in  favor  of  a  person,  not  bound  by 
the  original  security,  who  discharges  the 
debt  as  a  volunteer.** 

In  Gadsden  v.  Brown,  1  Speer's  Eq. 
87  (S,  C),  JoHNSOK,  Chancellor,  said  : 
*'  The  doctrine  of  subrogation  is  a  pure 
unmixed  equity,  and  from  its  very  nature 
could  not  have  been  intended  for  the 
relief  of  those  who  were  in  a  condition 
and  at  liberty  to  elect  whether  they  would 
or  would  not  be  bound,  and  so  far  as  I 
have  been  able  to  Icam  its  history,  it 
never  has  been  so  applied.  It  has  been 
directed  exclusively  to  the  relief  of  those 
who  were  already  bound,  and  who  could 
not  but  choose  to  abide  the  penalty.  I 
have  seen  no  case  in  which  a  stranger 
who  was  in  a  condition  to  make  terms 
for  himself,  and  demand  any  security  he 
might  require,  has  been  protected  by  the 
principle.** 

In  Sanford  v.  McLean,  3  Paige  Ch. 
(N.  Y.)  122,  Chancellor  Walworth 
states  the  principle  with  great  clearness : 
*'Icis  only  in  cases  where  the  person 
advancing  money  to  pay  the  debt  of  a 
third  party  stands  in  the  situation  of 
a  surety,  or  is  compelled  to  pay  it  to  pro- 
tect his  own  rights,  that  a  court  of  equity 
substitutes  him  in  the  place  of  the  creditor 
as  a  matter  of  course  without  any  agree- 
ment to  that  effect.  In  other  cases  the 
demand  of  a  creditor,  which  is  paid  with 
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>me  chemical  action  arising  from  tlie  msteriaU  in  the  goods 
seWes.  They  all  presented  the  appearance  of  having  be«n 
ed  or  charred  within  the  boxes.  The  clothing  was  not  injured 
17  external  force  or  accident,  but  whatever  the  injury  was  it 
he  result  of  the  inherent  infirmity  of  the  goods  themselves, 
ler  the  plaintiffs  nor  defendants  knew,  at  the  lime  the  insurance 
iffected,  that  the  goods  were  liable  to  spontaneous  combustion, 
be  injured  by  any  inherent  defect  in  the  goods.  No  extra 
ium  to  cover  such  risk  was  paid.  Under  these  circa matances 
lefendants  claim  that,  by  the  general  principles  of  insurance 
they  are  not  liable  for  a  loss  by  spon  tan  eons  combustion  caused 
e  inherent  infirmity  of  the  goods  themselves, 
is  was  a  marine  policy,  and  one  of  the  dangers  insured  against, 
le  terms  of  the  policy,  was  fire.  But  while  this  is  undoubtedly 
le  question  remains,  and  is  Still  undecided  in  this  state,  whether 
arm  "  fire,"  used  in  ordinary  marine  policy,  will,  upon  general 
iplee,  cover  the  case  of  spontaneous  combustion  caused  by  an 
ent  infirmity  in  the  article  insured,  and  not  the  result  of  acci- 
or  peril  of  the  sea.  There  is  no  doubt  of  the  liability  of  the 
dant  company,  under  its  policy,  bad  the  ship  taken  fire,  and 
oods  have  been  consumed,  or  had  the  fire  originated  from  any 
e  perils  insured  against;  but  the  question  is  a  very  different 
rhen,  as  in  this  case,  the  goods  are  in  good  faith  insured,  and 
red  both  by  plainiifis  and  defendant  not  to  bo  liable  to  spon- 
us  combustion  by  reason  of  their  inherent  infirmity,  but  which 
ctwere  bo  liable,  and  were  so  injured.  The  authorities  are 
ipon  this  subject,  and  neither  full  nor  satisfactory.  One  of  the 
t  to  which  we  have  access  is  Emerigon,  who  says  (page  290) : 
tide  12  of  another  title  establishes,  as  a  general  rule,  that 
'thing  which  happens  through  the  inherent  vice  of  the  thing, 
■  the  act  of  the  owners,  master,  or  merchant  shipper,  shall  not 
putad  a  peril,  if  not  otherwise  borne  on  the  policy.  It  is,  then, 
in  that  the  insurers  never  answer  for  damages  and  losses  which 
en  directly  through  the  act  or  fault  of  the  assured  himself.  It 
d  be  in  fact  intolerable  that  the  assured  should  be  indemnified 
hers  for  a  loss  of  which  he  is  the  author.  This  rule  is  grounded 
■St  principles.  It  is  a  general  rule,  from  which  it  is  not  per- 
d  to  derogate  by  a  contrary  agreement.  As  Pothier  remarks, 
evident  that  I  cannot  validly  agree  with  any  one  that  he  shall 
;e  himself  with  the  faults  that  I  shall  commit." 
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ured  against.  Thus,  if  hemp  insured  burns  up  or  rote  from 
iQtaneous  ignition  or  fermentation,  it  being  knovn  that  this  may 
ppen  if  Che  hemp  be  damp,  but  not  if  it  be  dry,  the  question  would 
whether  it  was  damp  or  dry  when  it  was  put  on  board.  But  if 
)  hemp  were  dry  when  laden,  and  was  afterwards  wet  by  reason 
the  straining  of  the  ship  in  a  storm,  or  by  the  shipping  of  a  sea, 
any  liLe  peril,  then  the  insurers,  whether  on  ship  or  cargo,  would 
liable." 

All  these  authorities  refer  to  Emerigon  and  the  case  in  3  Camp., 
d  are  all  upon  marine  insurance. 

On  the  other  hand,  we  have  been  referred  to  the  case  of  British 
mer.  Ins,  Co.  v.  Jogepk,  9  L.  C.  448  (decided  in  the  Court  of 
ppeals  for  Lower  Canada),  which  has  been  supposed  to  decide  that 
Gre  insurance  (not  marine)  covers  the  risk  of  spontaneous  combus- 
)a ;  and,  citing  that  case  only,  Mr.  May,  in  his  work  on  Fire 
isurance,  comes  to  the  same  conclusion.  The  Lower  Canada  case 
certainly  very  imperfectly  reported.  The  report  is  in  French, 
id  the  court  gave  no  oj)inion.  The  terms  of  the  policy  are  not  set 
it,  and  but  a  very  few  of  the  facts  in  the  case.  It  is  by  no  means 
ear,  from  the  few  facts  that  are  stated,  that  the  spontaneous  com- 
istion  did  not  originate  in  a  heap  of  uninsured  coal,  and  extend 
Dm  that  to  the  insured  coal.  But  suppose  the  case  has  all  the 
Feet  claimed  for  it  by  the  appellee,  and  does  decide  that  in  a  purely 
e  insurance,  the  risk  of  spontaneous  combustion  is  covered,  we 
aid  not  agree  that  it  should  overrule  the  long  list  of  high  author!* 
;s  to  the  contrary  in  marine  policies;  more  especially  since  the 
asoQB  to  the  contrary,  we  think,  are  satisfactory.  No  well-man- 
;ed  insnranco  company  would  take  a  marine  risk  on  an  article 
herently  liable  to  spontaneous  combustion  ;  nor  would  any  pru- 
Dt  shipmaster  or  owner  receive  such  on  his  vessel,  as  not  merely 
e  property  so  insured,  but  the  property  of  others,  and  the  safety 

the  ship,  and  the  lives  of  the  crew,  would  be  endangered  by  so 
)ing.  It  would,  as  Emerigon  says,  be  intolerable  that  the  owner 
ould  receive  pay  for  goods  that  destroyed  themselves.   The  object 

a  marine  policy  is  to  insure  against  the  perils  of  the  sea,  and  not 
ainat  the  perils  incident  to  the  goods  themselves. 
Id  thiacBse  it  is  very  clear  that  the  goods  were  injured  by  their 
rn  inherent  infirmity,  and  that  such  inherent  infirmity  was  not 
lied  into  activity  hy  any  peril  insured  against.  We  think  such 
IS  waa  not  within  the  contemplation  of  either  party  to  the  con- 
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that  the  term  **fire,"  used  in  the 
ident,  or  brought  about  b;  a  peril  of  tl 
>mbuation.  Entertaioing  these  TiewB,ii 

in  error  in  granting  the  fourth  prayer 
ng  the  first  prayer  of  the  defendant,  ■ 
rersed.     But,  ioasmuch  as  the  evidence 

injury  waa  cauBed  by  the  inherent  in 
rial  will  not  be  awarded. 


rs    OF    RECENT    DECISIONS, 
t  COUBT  or  THE  UNITXD  STATES.* 
iRORS  AND  APPEALS  OP  MABTLANO.* 
i  COURT  OF  NEW   HAMPSHIRE.* 
E  COURT  OV   NORTH   OABOUNA.* 
CPREHE  COURT  Of  OHIO.' 

ASBIONMENT. 
\irvivinff  Partner  of  Intohent  I'irm — Ej^ 
from  Schedule. — la  the  absence  of  anj 
'viTing  partner  of  an  insotvenl  firm,  who 
)  a  valid  assigDmeot  of  partoership  assete 
lilora,  with  prerereoce  to  some  of  them;  i 
;  partner  fraudulentlj  omitted  from  the 
>roperty  which  constituted  a  part  of  the  | 
iated  the  same  to  his  own  uhc,  while  the 
r  all  the  firm  aaaets,  does  not  aSect  the  ri( 
beoaficiaries  of  the  trust,  they  being  igno 
tor :  Emeriort  v.  Scnter,  8.  C.  U.  S.,  Oo 

ION  Carrier.     See  Damage*. 

CoNFLiOT  0?  Laws 
X  no  place  ts  agreed  on  for  the  performai 
■atradtu  goveros.     If  the   place  of  perffl 
>ci  tolulioitii  governs:  Morri*  v.  Hocko' 

ited  in  North  Carolina,  but  had  no  speclfie 
I  that  it  was  governed  by  the  usury  laws 
ial  thai  the  pleadings  admit  that  the  bo 
Id, 

the  Ampricnn  L&«  licgister,  from  the  originBl 
<S.  The  cases  wiQ  probsbly  appearin  I  IB  C.  i 
:i,  Eh].,  Itcporler :  to  appear  in  S4  Md.  Bep. 
Id,  Reporter;  tosppcar  in  61  N.  H.  Bep. 
Davidson.  Reporter  ;  to  appoir  in  94  N.  C.  Keg 
,  Esq.,  lUporler  i  to  appear  in  44  Ohio  St.  Rep, 


ABSTBACT8  OF  REGEHT  DECTSIONS.  478 

[f,  in  >aoh  case,  it  had  appeared  that  the  bond  was  given  for  goods 
rohued  in  Virginia,  the  rnle  would  he  different :  Id. 
QuKre,  whether  the  contracting  pftrties  can  agree  on  a  rateof  intereat, 
al  where  the  contract  ia  made,  but  illegal  where  it  is  to  be  performed: 

Donatio  Cavta  Mortii.—lhe  ralidily  of  a  gift  cauta  mortit  is  to  be 
«rmined  b;  the  law  of  the  place  where  it  was  made,  without  refer- 
X  to  the  domioile  of  the  donor :  Emerg  v.  Cloagh,  61  N.  H. 

CONBTITDTIONAI.  LaW. 

Special  Legislation — Munietpat  CorporaiioH — Power  of  Removal — 
inn-nor. — An  act  of  the  general  assembly  conferring  oertaia  corporals 
vers  on  cities  of  the  first  grade  of  the  GrsC  class,  is  one  of  a  general, 
1  not  of  a  special,  nature  j  and,  therefore,  not  in  coafiict  with  the  cod- 
intional  prohibition  against  the  passage  of  special  acts  oonferring  such 
irers :  Stale  v.  Hatokint,  44  Ohio  35. 

The  power  conferred  on  the  governor  of  the  state  to  remove  anj  mem- 
-I  of  the  board  of  police  commissioners,  is  administrative,  and  not 
]icial,  in  its  nature  ;  and,  therefore,  not  in  coofilot  with  the  clause  of 
I  coostitation,  conferring  judicial  power  on  the  courts  of  the  state : 

Where  charges,  embodying  facts  that  in  judgment  of  law  constitute 
cial  misconduct,  are  preferred  to  the  governor,  of  which  notice  is 
'CD  to  the  members  charged,  and  he,  acting  npoo  the  charges  so  made, 
noves  them  from  office,  his  act  is  final  and  cannot  he  reviewed,  or  held 
naught  on  a  proceeding  in  quo  warranto,  whether  he  erred  or  not  in 
ercising  the  power  so  conferred  on  him  :  Id, 

Fourfeenth  Amertdment — Jiunieipal  Corporation — Regulation  of  a 
uiMM  wAen  Jllegai. — Tbe  eitj  of  San  Francisco,  by  ordinances,  for- 
le  "  anj  person  to  establish,  maintain  or  carry  on  a  lanndry  within  the 
rporate  limits  of  the  city  and  county  of  San  Francisco  without  having 
It  obtained  the  consent  of  the  board  of  supervisors,  except  the  same 
located  in  a  building  constructed  either  of  brick  or  stone."  There 
re  at  the  time  about  320  laundries  in  San  Francisco,  of  which  about 
0  were  owned  and  conducted  by  subjeotB  of  China,  and  of  the  whole 
mber,  vii.,  820,  about  310  were  constructed  of  wood,  the  same  mate- 
.1  that  constituted  nine-tenths  of  tbe  houses  in  the  city  of  San  Fran* 
leo.  All  tbe  petitions  of  the  Chinese  were  refased  by  the  supervisors, 
d  all  the  others,  except  one,  were  granted.  Held  (1),  That  the  pro- 
lions  of  the  fourteenth  amendment  are  nniversal  in  their  application, 
all  persons  within  the  territorial  jurisdiction;  and  the  equal  pro- 
;tion  of  the  laws  is  a  pledge  of  tbe  protection  of  equal  laws.  (2)  That 
e  ordinances  were  so  administered  by  the  public  authorities  as  to 
lonnt  to  a  practical  denial  h;  the  slate  of  that  equal  protection  of  the 
ivs  secured  by  said  amendment :  Yick  Wo  v.  Mopkiiti,  8.  C.  U.  S., 
:t.  Term  1885. 

Semble,  Tbat  the  ordinances  in  question  were  void  from  their  terms, 
cause  they  compelled  men  to  hold  their  means  of  living  at  the  mere 
\tt  of  another,  and  that  this  differed  from  the  not  unusual  case  where 
ter^ioa  is  lodged  In  public  officers  to  grant  or  withhold  licensee,  &c. : 

Vol.  ZXJUV.— eo 
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CONTKACT. 
Written  Agreement — Conilruction. — When  a  written  agreement 
sists  of  more  than  one  distinct  writiog  or  contract,  the  different  pre 
ions  of  all  the  parta  should  he  given  due  weight  in  asceruiaing 
intended  meaning  of  aoj  portion  of  the  aame  ;  but  if  the  languag 
clear  and  distinct,  and  the  plain  and  obvious  meaning  of  the  word 
consistent  with  the  whole  instrument,  such  meaning  must  be  tukei 
the  intended  meaning  of  the  parties,  unless  other  parU  of  the  igreeo 
not  only  admit  of,  but  require,  a  different  construction  :  The  C'lJt.,  > 
a  Ed.  Co.  T.  ne  lad.,  B.  ife  W.  Sy.  Co.,  44  Ohio  St. 

Corporation.     See  Public  Policy. 
Covenant. 

Auiffnee  of  Lettee — Liability — Action  at  Law. — The  liabilitj  o: 
assignee  of  a  term  to  the  original  lessor,  Or  those  cUiming  under  I 
grows  out  of  the  privity  of  estate,  and  aucii  liabihtj  continues  oal 
long  as  sueh  privity  of  estate  eiisia  i  DoneUon  v.  Potlc,  64  Md. 

An  action  at  law  cannot  be  maintained  after  the  assignee  baa  scT' 
his  relation  to  the  land,  in  respect  to  breaches  of  covenant  commi 
by  him  during  the  time  of  his  holding.  The  remedy  in  such  case  i 
equity :  Id. 

Criminal  Law. 

Error*  and  Appeal* — Erroncout  Ruling  without  Injury. — On  as 
peal  in  a  criminal  case,  the  ruling  of  the  court  below,  although  errone 
will  not  bo  reversed,  it  being  manifest  that  the  accused  was  not  inji 
by  such  ruling  :  Swann  v.  State,  64  Md. 

Damaoes. 
Common  Carrier. — Punitive  Damaget — Evidence. — Panitiva  dam 

are  not  recoverable,  unless  there  is  an  element  of  fraud,  malice,  g 
negligence,  insult,  or  other  cause  of  aggravation  in  the  act  causing 
injury  :  Holme*  v.  CuruUna  Cent.  Rd.  Co.,  94  N.  C. 

Where  the  conductor  of  a  railroad  company,  in  obedience  to  the  r 
of  the  company,  ordered  the  plaintiff,  who  had  parchased  a  first-< 
ticket,  to  occupy  another  ear,  not  so  eomfortable  as  the  one  from  wi 
he  was  removed,  but  used  no  force  or  insult  in  removing  him,  it  was ' 
that  the  plaintiff  was  not  entitled  to  recover  punitive  damages  ;  Id. 

Where  the  plaintiff  is  aware  of  certain  rules  of  a  railroad  comp 
and  takes  passage  over  the  road  for  the  purpose  of  violating  these  r 
and  bringing  suit,  bis  declarations  to  this  effect,  are  admissible  in  i 
gation  of  damages  :  Id. 

Land  Damage* — How  determined. — In  determining  the  value  of  h 

appropriated  for  public  purposes,  the  same  considerations  are  to  be 
garded  as  in  a  sale  between  private  parties,  the  inquiry  in  auch  c 
being,  what,  from  their  availability  for  valuable  uaes,  are  they  wortt 
the  market.     Low  v.  Railroad,  61  N.  H, 

As  a  general  rule,  compensation  to  the  owner  is  to  be  estimate) 
reference  to  the  uses  for  which  the  appropriated  lands  are  suitable,  1 
ing  regard  to  the  existing  business  or  wants  of  the  community,  or  i 
as  may  be  reasonably  expected  in  the  immediate  future :  /(/. 
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Eqditt.  See  Covtnant;  Insurance;  Public  Poliej/. 
Condition  in  Deed — Injunction. — A  Btipulation  ia  a  deed  of  a  lot  of 
ind  ID  the  grouoda  of  tbe  WiDoipesaukee  Camp-Meetiog  AsBooiatioD 
rohifaiting  the  erection  or  use  of  buiMiogs  for  slOTes.  boarding-houBea, 
otela,  or  stablea  thereon,  without  the  coosent  of  the  asaociation,  ia 
iforcible  hy  iDJuoction  :    Winnipetaakee  v.  Gordon,  61  N.  H. 

EsBORa  AND  Appeals 
Supreme  Court  of  the  United  Stale* — Juritdietional  Limit — Aj^ 
aeits  to  show  Amount  in  Dispute — Delay  in  Filing. — Od  a  motioD  to 
:iDstate  aoaae  dismiased  for  want  of  juriadicCion  by  the  Supreme  Court 
r  the  United  States,  it  appeared  that  the  eaee  waa  docketed  August 
Itb,  1883 :  that  it  was  subuitted  January  7th  1886,  but  on  looking 
ito  the  reoord  the  court  found  nothiDg  from  which  it  could  fairly  be 
iferred  that  the  TsJue  of  the  matter  ia  diapute  exceeded  $5000,  and, 
miequeotly,  on  the  19th  of  January,  catered  an  order  of  diBmigaa!,  on 
a  own  motion.  The  motioo  in  queation  was  oot  filed  uotil  April  26th, 
id  wna  denied  because  the  court  waa  not  willing,  at  so  late  a  day,  to 
iceire  and  ooDsider  affidavits  to  supply  [be  defect  in  the  record  :  John- 
11 V.  Wilkin;  8.  C.  U.  S.,  Oct,  Term  1885. 

Supreme  Cotirl  of  the  United  Stales. —  Criminal  Law. — Writs  of  error 
ere  brought  to  the  Supreme  Court  of  the  territory  of  Utah,  to  review 
adgnienta  of  that  court,  affirming  judgments  of  a  district  court  of 
tab,  rendered  on  convictions  on  indictmenla  under  seet.  3  of  the  Act 
'  Congress  of  March  22d  1882,  for  oohabiting  with  more  than  one 
Oman.  Kach  judgment  imposed  imprisonment  for  six  months,  and  a 
le  of  $300.  The  jurisdiction  of  the  Supreme  Court  of  the  United 
Uites  was  endeavored  to  be  sustained  under  Beet.  2,  of  the  Act  of  March 
i  1885,  giving  jurisdiction,  on  appeal  or  writ  of  error  in  any  case  "  in 
hich  ia  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
ithority  exercised  under,  the  United  States,  without  regard  to  the  sum 
'  value  in  dispute;"  held,  that  the  authority  exercised  by  the  court  in 
le  trial  and  eouTiotion  of  the  plaintiff  in  error,  was  not  such  an 
■nthority"  as  is  intended  by  the  act.  The  validity  of  the  existence 
'  the  court,  and  its  jurisdiction  over  the  crime  named  in  the  indiot- 
ents,  and  over  the  person  of  the  defendant,  were  not  drawn  in  ques- 
on.  "  All  that  is  drawn  in  question  is  whether  there  is  or  is  not  error 
I  the  administration  of  the  statute."  The  writs  of  error  were  dis- 
isaed;  and  in  Canon  v.  United  States,  116  U.  S.  55,  in  which  the 
nestion  of  jurisdiction  had  not  been  considered,  tbe  judgment  of 
Brmance  was  vaoaled  and  the  writ  of  error  dismissed  :  Snow  v.  United 
tales,  S.  C.  U.  S.,  Oct.  Term  1885. 

£xEcnTOB  AND  Administoatob. 
Non-Retidenee. — Tbe  non-residence  of  a  person  otherwise  entitled 
MS  not  of  itself  oonstitute  disqualification  for  the  office  of  adtniois- 
■tor :  Ehlen  y.  Ehlen,  64  Md. 

Exemption. 
(Xaim  of  Partner  out   of  Firm   Property. — One   partner,  with   the 
went  of  the  other,  is  entitled  to  have  a  personal  property  eiemplion 
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1  property  before  the  pwtnenliip 
it  he  baa  iadi  rid  ami  property  lafi- 
s  V.  Kenan,  94  N.  C. 

r  and  VreditoT. 
'.id  of  Lav>$. 

of—  Enidenee*  of  i)efe.— Billi, 
ther  evideaaes  of  debt,  slthough 
ay  be  given  u  dtmationet  atua 
them  ia  hu  own  name:  Kiff  t. 

lewhat  of  the  charRoter  of  a  tea- 
'  the  penional  representative  u  not 
pay  debts  it  may  be  recovered  by 
tidaam  of  the  gift  after  the  p«j- 
1  not  to  the  intestate's  estate  ;  Id. 


-  CoTiJirmalutn. — Where  an  iolaDt 
a  present  coQsideratioo,  aed  pro- 
became  of  age,  it  is  ao  executed, 
'.  Souueau,  94  N.  C. 
lutory  contract,  express  coDGrma- 

age,  must  be  shovn  in  order  to 
a   executed,  ratification  may  be 

acknoffledgineDt  of  liability,  or 
as  his  OWD,  will  amount  to  such 


Watert  and  Walereounei, 
nmlhout  Prgudice. — AniiijiiDC- 
lat  the  plaintiff  shall  pay  to  <b« 
'  either  may  sustain  by  reuoo  °> 
□ally  decided  that  the  iDJaacu«> 
motion  of  part  of  the  defenii""* 
1  served  with  summotiB,  the  court 
to  another  action  and  the  ipjun'- 
laid  by  plaintiff.    Theroupoa  euit 
amagcs  claimed  by  reasoo  of  th' 
f  the   action  without  prejo"'" 
do  not  constitute  a  breach  of  t'"' 
BUkop,  44  Ohio  St.  , 

■aired  to  pay  damages  for  "**" 
ae  iDJuaotioD  ought  not  to  ■>* 


by-laws  of  a  mutual  benefit  *^ 
I  compaay,  provide  that  upo** 
paid  to  hia  direction,  the    ''' 
eadering  his  oertiGoate  of  *^ 
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nhip  uti  procaring  «  bsw  one  made  payable  to  the  persoa  therein 
med :  Bartm  v.  f^ovidaU  Mut.  Rd.  Auo.,  61  N.  H. 
Rt/nrmation  of  Certificate  of  Jletnbtrthip. — A  certificate  of  member* 
ipin  a  mntnal  relief  association  may  be  reformed  after  the  death  of 
i  member  by  inserting  the  name  of  a  beaefioiary,  when  it  appears 
tt  the  secretary  of  the  asBoaiation  and  the  assured  both  onderstood  at 
e  time  of  the  application  that  the  proposed  name  should  be  entered 

00  the  record  without  further  direction  :  SeoU  v.  Providenl  Mut.  Set. 
*..,  61  N.  H. 

Intbrut.    See  ITsury. 

Landlord  and  Tenant.    See  Coumanl ;  N^ligence. 

MORTQAQE.     See  Uturr/. 

Bandholdert — Coupont  Fwchated  but  no(  Paid — Priority  of  Lien. — 

against  bondholders  who  presented  their  oonpons  at  the  office  of 
s  company  for  payment  and  not  for  sale,  and  who  had  the  right  to 
ume  that  they  were  paid  and  extinguished,  a  person  who  a^Tances  the 
loey  to  take  them  np,  noder  an  nndixctosed  agreement  with  the  com- 
ij  that  the  coupons  should  be  delivered  to  him  uncaaceiled  as  security 
'  his  advances,  is  not  entitled  to  an  equal  priority  in  the  lien,  or  the 
>ceeds  of  the  mortgage  by  which  the  oonpons  are  secured  :  Cameron 
Tome,  64  Md. 

Mdnioipal  Cobpobation. 
Conttruction  of  Setoen — Negligence. — The  ezeroise    by  municipal 
tborities,  of  their  judgmente   and   discretion,  in  the  selection    and 
iption  of  a  general  plan  or  system  of  drainage,  \a  of  a  quan  judicial 
Lure  and  not  subject  to  revision  by  a  court  or  jury  in  a  private  actioji 

not  Buffioieotly  draining  a  particnlar  lot  of  land  ;  but  the  constrnotion 
i  repair  of  sewers,  according  to  the  plan  adopted,  are  merely  minis- 
ial  daties,  and  for  any  negligence  in  these,  the  municipality  is  respon- 
le  to  a  person  whose  property  is  thereby  injured :  Johnson  v.  Dittriel 
O^un^a,  S.  C.  U.  S.,  Oct.  Term  1885. 
Unaafhorized  DiMtiUation  of  Spiriii —  Taxation. — A  suit  was  brought 

the  City  of  Salt  Lake,  to   recover  certain  taxes  paid    by  it    to 

1  collector  of  internal  revenue.  The  city  distilled  and  sold  spirits, 
i  paid  voluntarily  the  t«x  on  the  larger  part  of  the  spirits  so  distilled. 
e  taxes  in  question  were  assessed  against  it  for  certain  spirits  dis- 
ed,  and  not  deposited  in  the  bonded  warehouse  of  the  United  States. 
e  contention  of  the  city  was,  that,  as  it  had  no  corporate  authority  to 
nge  in  distilling,  it  was  not  liable  for  the  tax :  held,  that  a  municipal 
poration  cannot  any  mare  than  any  other  corporation,  or  private  per- 
I,  escape  the  taxes  due  on  its  property,  whether  acquired  legally  or 
igally,  and  it  cannot  make  ils  want  of  legal  authority  to  engage  in 
larticnlar  transaction  or  business  a  shelter  from  the  taxation  imposed 

the  government  on  such  business  or  transaction,  by  whomsoever  con- 
oled:  Salt  Lake  Ci'y  v.  liolUtter,  S.  C.  0.  S.,  Oct.  Term  1885. 


NsaLIOENCE.     See  Watert  and  Wale. 
Lamtlord  and  Tenant — Lialnlily  of  Tenant  after  Surrender  of  Pre- 
tetfoT  Negligent  conttruction  during  Tferm. — A  tenant  who  erects  an 
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I,  and  tlie  defendant  baring  promptly  denied  ttie  erroneous 
soon  as  it  wag  brought  to  her  attention :  Corton  r.  Hyatt, 
5ct.  Term  1885. 

Slandkb. 
Communication. — The  reply  of  an  employer  to  a  dischai^ed 
answer  to  a  question  as  to  why  the  latter  was  discharged,  is 
commnnioatioD,  and  the  burden  is  upon  the  employee  to 
itence  of  malice  :  Beeler  t.  Jtiekton,  64  Md. 
■Aetvmable  Wordt— Slander  of  Title  to  TraJeMark.—lX 
f  the  ootnplaint  states  facts  sufficient  to  show  that  a  legal 
en  done  by  the  defendants,  for  vrhich  the  law  will  afford 
'Sltoee  V.  BLjchmU,  94  N.  G. 

10  for  slander  of  title  to  a  trade-mark,  where  the  injury  com- 
not  80  much  the  defamatory  words,  but  was  occusioned  by 
and  tbreattt,  by  which  the  customer?  of  the  plaintiff  were 
I  trading  with  him,  it  was  hdd  error  to  nonsuit  the  plain- 
,he  complaint  did  not  set  out  the  actionable  words  :  Id. 

Statute. 
ion  Law — Repeal  by  Implieation — Orealiott  of  New  Dii- 
9,  by  an  Act  of  Assemby,  submitting  the  question  to  the 

several  election  districts  of  Caroline  county,  whether  or 
or  fermented  liquors  should  be  sold  therein,  a  majority  of 
he  third  election  district  of  the  county  waa  cast  "against 
iriiuous  or  fermented  liquor"  therein,  and  by  a  subsequent 
bly  a  new  election  district  was  established  out  of  the  said 
district,  the  prohibition  will  continue  to  apply  to  the  inhab- 
new  district,  there  being  nothing  in  the  latter  act  at  all 
rith  the  provisions  of  the  former  act :  Biggint  v.  The  State, 

SURBTT. 

of  Guardian' I  Aceotmt — Conclutiveneuof. — In  an  action 
ian's  bond  for  the  recovery  of  the  amount  found  due  the 
final  settlement  of  the  guardian's  accounts  in  the  probate 
eties  are  concluded  by  the  settlement,  and  will  not  be  heard, 
e  of  fraud  and  collusion,  to  question  its  correctness  or  to 
earing  of  the  accounts  :  Braiden  t.  Mercer,  44  Ohio  St. 

X  AND  Taxation.     See  Municipal  Corporation. 

United  States. 
ilh  NfiBt/  Department — Form  of. — The  plaintiffs  wrote  two 
Chief  of  the  Bureau  of  Steam  Engineering  United  States 
nent,  offering  to  supply  certain  boilers  at  a  specified  price, 
ten  replies  were  received  stating  that  by  direction  of  the 
be  Navy,  the  offers  were  accepted  upon  the  terms  and  con- 
I  in  plaintiffs'  letters,  and  that  speciGcntioos  and  drawings 
lished  as  soon  as  prepared :  Held,  that  these  letters  did  not 
sntract  in  writing  and  signed  by  the  contracting  parties 
saning  of  Rev.  Stat,  sects.  3744-3747,  and  sects.  612-616; 
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FELLOW-SEBVANTS. 


One  of  the  most  important  rules  in  the  law  of  negligence  is  that 
a  tnaster  is  Dot  liable  to  his  servant  for  an  injury  caused  by  the 
negligence  of  a  fellow-servant.  The  purpose  of  this  paper  is  to  show 
the  meaning  of  the  term  "  fellow-servant,"  as  used  in  this  rule. 

It  is  not  to  be  eupposed  that  all  the  very  numerous  cases  upon 
this  sabject  can  be  reconciled ;  the  most  that  can  be  done  is  to 
group  them  together  in  such  a  way  as  to  show  the  different  princi* 
pies  upon  which  they  are  based.  Knowing  these  principles  we  can 
lee  the  reason  for  the  decision  in  any  particular  case. 

The  first  instance  of  the  application  of  the  rule  of  fellow-servanta 
is  found  in  the  case  of  Murray  v.  Railroad  Co.,  1  McMullen  (S. 
Ca.)  386  (1841);  PriettUy  v.  fowler,  3  M.  &  W.  1  (1837),  often 
cited  as  the  first  case  upon  the  subject,  is  not  an  authority  as  to 
fdlow-servants,  for  it  is  not  stated  therein  by  whose  negligence  the 
injury  to  the  servant  was  caused.  In  the  South  Carolina  case  a 
fireman  of  a  locomotive,  injured  by  the  negligence  of  the  engineer, 
vas  held  not  entitled  to  recover  from  the  common  master,  the 
railway  company ;  the  fireman  and  the  engineer  were  fellow- 
lervantfl. 

The  nest  case,  and  the  leading  one  upon  the  subject  was  Farwell 
r.  Railroad  Co.,  4  Mete.  49  (1842) ;  here  the  defendant  railway  com- 
pany was  held  not  liable  to  one  of  its  engineers  for  an  injury  caused 
by  the  negligence  of  a  switch-tender  in  its  employ.  In  the  opinion 
of  the  court  (Shaw,  C.  J.),  it  is  said :  "  They  are  appointed  and 
employed  by  the  same  company  to  perform  separate  and  distinct 
Vol.  XXXIV.— 81  (4S1) 
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duties,  all  tending  to  the  accompliabment  of  one  and  the  same  pa 
po9e — that  of  the  safe  transmission  of  the  trains."  And  agai 
"  When  the  object  to  be  accomplished  is  one  and  the  same,  whi 
the  employers  are  one  and  the  same,  &Dd  the  several  perso 
employed  derive  their  compensation  and  authority  from  the  aau 
source,"  the  rule  is  to  applyi  and  all  such  eervants  are  fello' 
servants. 

From  a  comparison  of  many  cases  upon  the  subject  we  may  for 
the  following  definition :  All  servants  employed  by  the  same  masie 
working  under  the  same  control  and  in  a  common  employment,  a: 
fellow-servants. 

It  thus  appears  that  those  servants  are  follow-servaQts  who  are 

I.  Employed  hy  the  tame  master,  and 

II.  Under  the  »ame  control,  and 

III.  In  a  common  employment. 

It  is  therefore  necessary  to  know  who  are,  and  who  are  no 
regarded  as  falling  within  these  terms. 

I,  Wh(U  lervanta  are  employed  by  the  »ame  matter. — There  i 
generally  little  difficulty  in  determining  this.  Those  servants  vh 
"  derive  their  authority  and  compensation  from  the  same  soarce, 
are  employed  by  the  same  master. 

It  is  to  be  noted,  however,  that  not  every  one  who  is  employe 
by  another  is  a  servant.  An  independent  contractor  to  whom  worl 
has  been  let  out,  and  who  has  entire  charge  of  such  work,  is  not 
servant.  Therefore,  he  is  not  a  fellow-servant  of  his  employer' 
servants  :  Mayhew  v.  Mining  Co.,  76  Me.  100  (1884).  Allser 
vants  of  such  a  contractor  are  his  only,  and  not  those  of  the  pan; 
engaging  the  contractor.  Hence,  servants  of  the  contractor  aoi 
those  of  the  contractor's  employers  are  not  fellow-servants 
because  they  are  not  servants  of  the  same  master;  for  ex 
ample :  a  servant  of  a  contractor  engaged  by  &  railroad  com 
pany  to  build  a  wall  alongside  a  road-bed,  is  not  a  feliow 
servant  of  the  servants  of  the  company  in  charge  of  a  passinj 
train  :  Qoodfelhw  v.  Railroad  Co.,  106  Mass.  461  (1871) ;  eeeaU 
Young  v.  Railroad  Co.,  30  Barb.  229  (1859) ;  Abraham  v.  RetjnoUt 
5  H.  &  N.  143  (1860).  Bat  if  the  employer  of  the  contractor  ha 
control  and  direction  of  the  contractor's  servants,  such  servants  an 
not  servants  of  the  contractor  exclusively,  but  of  the  emptojer  o 
the  contractor  also ;  and  hence  they  are  fellow-servants  of  ihi 
employer's  other  servants  in  the  same  employment:  Johnlton  v 
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Baton,  118  Maae.  114  (1875) ;  Wiffgett  v.  Fox,  11  Exch.  832, 
(1856) ;  Etean  v.  Lippincott,  47  N.  J.  L.  R.  192  (1885). 

II.  What  Bervantg  are  under  the  same  control. — Many  of  the 
earl;  casea  regarded  all  aervants  as  uoder  the  same  control  who 
were  employed  by  the  same  master,  for  all  auch  are  aabject  to  the 
same  ultimate  authority.  It  did  not  matter  what  the  relative  ranka 
of  the  servanta  might  be ;  nor  that  one  had  the  direction  and  con- 
trol of  the  other;  nor  that  one  had  power  to  hire  and  discharge  the 
other.  Id  accordance  with  this  view,  a  superintendent  having  the 
entire  charge  of  a  factory,  with  authority  to  hire  and  discharge 
the  operativea,  waa  held  a  fellow-servant  with  one  of  the  Utter : 
Atbro  V.  Agawam  Canal  Co.,  6  Cush.  75  (1850). 

Such  a  view  as  to  what  aervants  are  under  the  aame  control  does 
not  now  generally  prevail ;  for  there  ia  thia  limitation  put  upon  it  • 
Where  the  master  takes  no  part  in  the  busineas,  but  Intrusts  the 
entire  control  and  management  to  a  superintendent  or  manager, 
Bnch  person  stands  in  the  place  of  the  master,  and  ia  not  a  fellow- 
Krvant  of  the  aervants  under  him.  Sach  a  person  is  often  called  a 
vice-principal  of  the  master — sometimes  is  said  to  be  the  master's 
alter  ego.  The  meaning  of  these  terms  is  the  same — one  who  is  put 
by  the  master  in  the  master's  place  and  repreaents  him  towards  the 
other  aervants. 

This  principle  is  well  expressed  in  these  words  :  "  When  the 
general  management  and  control  of  an  industrial  enterprise  ia  dele- 
gated to  a  superintendent  with  full  power  to  hire  and  discharge 
servants,  to  direct  their  labors  and  obtain  and  employ  suitable  means 
lod  appliances  for  the  conduct  of  the  business,  such  superintendent 
itands  in  the  place  of  the  master,"  and  is  not  a  fellow-servant  of 
ihose  under  his  control :  Pantzar  v.  Mining  Co.,  99  N.  Y.  366 
:i885). 

Instances  of  the  application  of  this  rule  are  numerous;  the  fol- 
lowing cases  illustrate  it : 

The  owner  of  slaughter-yards  employed  an  agent  to  manage  them, 
iritb  full  power  over  them  and  the  workmen  in  them ;  the  agent  was 
lieid  not  a  fellow -servant  of  a  workman  employed  by  him  in  the 
rards :  Mitchell  v.  RobinBim,  80  Ind.  281  (1881). 

The  owners  of  a  cotton  mill  intrusted  to  a  general  superintendent 
its  entire  charge  and  management,  with  power  to  purchase  supplies 
ind  to  hire  and  discharge  the  operativea ;  such  a  superintendent  was 
Qot  a  fellow-aervant  of  the  operatives  under  his  control :  Corcoran 
1.  Holbrook,  59  N.  Y.  617  (1875). 
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towardg  the  other  serraDts  upon  it ;  hariog  no  general  delegation 
of  authority  over  them,  and  not  being  given  the  entire  charge  of 
any  branch  of  the  baBiness  of  running  the  road,  he  ie  considered, 
b;  moat  of  the  cases,  a  fellov-servant  of  euch  other  serrante.  The 
latest  usee  deciding  this  point  are :  Cattidy  v.  Rd.  Co.,  76  Me. 
488  (1884) ;  SlaUr  t.  JewOl,  85  N.  Y.  61  (1881) ;  Smith  v.  PoU 
ter,  46  Mich.  258  (1881) ;  Fease  v.  lid.  Co.,  61  Wis.  163  (1884). 

Bat  the  rule  that  different  ranks  in  service  does  not  alter  the 
relation  of  fellow -servants  as  between  servants  of  the  same  master 
baa  not  been  universally  accepted.  A  contrary  view  has  been  up- 
held in  a  number  of  states,  and  has  been  lately  recognised  and 
adopted  in  the  Supreme  Court  of  the  United  States. 

In  Ohio,  it  has  long  been  settled  that  any  one  placed  in  autho- 
rity over  the  servant,  with  power  to  control  and  direct  him  in  the 
performance  of  his  duties,  is  the  alter  tgo  of  the  master ;  or  as  has 
been  more  concisely  said :  "  A  servant  is  not  a  fellow-eervant  with 
one  to  whom  he  is  subordinate."  Hence  a  foreman  is  held  not  a 
fellow-servant  of  a  workman  under  big  control ;  a  brakeman  under 
the  control  of  a  conductor  of  a  train  is  not  a  fellow-servant  of  such 
conductor :  Railroad  Co.  v.  Eeary,  3  Ohio  St.  201  (1854) ;  RaiU 
road  Co.  v.  Lavalley,  36  Id.  221  (1880). 

In  holding  a  foreman  of  a  lumber  yard  of  a  railway  company, 
who  had  power  to  hire  and  discharge  the  laborers  under  his  con- 
trol, not  a  fellow-servant  of  such  laborers,  the  Supreme  Court  of 
Illinois  said :  "  When  a  railway  corporation  confers  authority  upon 
one  of  its  employees  to  take  charge  of  and  control  a  gang  of  men 
in  carrying  on  some  particular  branch  of  its  business,  such  em- 
ployee is  the  direct  representative  of  the  company  "  towards  the 
men  under  his  control :  RaUroad  Co.  v.  May,  108  111.  288 
(1864). 

In  Tennessee  it  is  said  that  "  the  only  sound  rule  is  to  hold  the 
common  superior  (in  this  case  the  railway  company),  which  can 
ooly  act  through  its  agents,  responsible  for  all  injuries  resulting 
to  the  Bubordiaate  from  the  negligence  of  his  immediate  superior, 
or  the  party  having  control  over  him."  And  the  court  approves 
of  the  remark  of  Judge  Redfield,  that  "  we  would  be  content  to 
treat  all  subordinates  who  were  under  the  control  of  a  superior,  as 
entitled  to  hold  such  superior  as  representing  the  master:"  Red- 
field  on  Railways,  I.  529  n.;  Railroad  Co.  v.  Bowler^  9  lleisk. 
866  (1872). 
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their  etnployeni  for  injuries  or  death  happening  1.  By  reason  of 
the  negligence  of  any  one  having  Bupenntendence  intrusted  to 
him.  2.  By  reason  of  the  negligence  of  any  person  to  vhoee 
orders  the  workman  was  bound  to  conform." 

It  will  be  observed  that  this  statute  seems  to  be  based  upon  the 
principle  which  some  of  our  courts  have  insisted  apon  as  the 
only  just  and  wise  one ;  and  that  it  aims  to  bring  about,  by  legis-r 
lative  act,  that  which  those  courts,  guided  by  what  they  consider 
proper  policy,  have  accomplished  of  their  own  motion. 

III.  What  lenantt  are  in  a  common  employment. — The  rale 
generally  laid  down  in  reference  to  this,  is  that  all  servants  of  the 
same  master,  whose  labors  tend  to  the  accomplishment  of  the  eame 
general  purpose,  are  in  a  common  employment.  Hence,  all  servants 
engaged  in  operating  a  mine,  or  railway,  or  factory,  are  within  the 
rale.  It  was  argued  by  counsel  in  Farwell  v.  Railroad  Co.,  before 
referred  to,  that  what  is  now  known  as  the  rule  of  fellow-servants, 
should  not  apply  in  cases  where  servants  are  employed  in  different 
departments  of  duty,  having  no  connection  with  and  at  &  distance 
from  one  another,  and  where  one  could  in  no  way  observe  or  influ- 
ence the  conduct  of  the  other.  But  to  this  the  court  replied  that 
the  distinction  would  be  very  difficult  to  apply  practically ;  that  to 
distinguish  one  department  of  duty  from  another  would  be  impos- 
sible in  many  cases,  and  that  therefore  such  a  rule  could  not  be 
adopted. 

This  view  has  been  strictly  adhered  to  in  Massachusetts  ever 
since  the  above  case  was  decided.  In  a  late  case,  Holden  v.  Rail- 
road Co.,  129  Mass.  268  (1880),  it  was  said ;  "  It  is  well  settled 
in  this  commonwealth  and  in  Great  Britain  that  the  rule  of  fellow- 
servants  is  not  confined  to  the  case  of  two  servants  working  in 
company,  or  having  opportunities  to  control  or  influence  the  con- 
duct of  each  other,  but  extends  to  every  case  in  which  the  two, 
deriving  their  authority  and  compensation  from  the  same  source,  are 
engaged  in  the  same  business,  though  in  different  departments  of 
duty." 

In  a  noted  English  case,  BartontkiU  Coal  Co.  v.  McQ-uire,  3 
Macq.  H.  L.  C,  300  (1858),  a  much  more  limited  view  was  taken. 
It  was  said  that  "  in  each  case  it  is  necessary  to  ascertain  whether 
the  servants  are  fellow-laborers  in  the  same  work,  and  that  where 
servants  are  engaged  in  different  departments  of  duty,  an  injury 
committed  by  one  servant  upon  another  by  carelessness  or  negli* 
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>f  aenrtce  that  they  are  not  in  a  commoa  employment  with  each 
ither. 

1.  "  The  trae  rule  is  to  hold  the  corporation  [master]  liable  for 
legligence  or  want  of  proper  care  in  respect  to  such  acts  and  duties 
«  it  is  required  to  perform  and  discharge  as  master  or  principal, 
rithoat  regard  to  the  rank  or  title  of  the  agent  intrusted  with  their 
lerformance:  as  to  such  acts  the  agent  occupies  the  place  of  the 
orporaUon:"  FUke y.  Railroacl  Co.,  5Z'S.  Y.  549(1873);  see  also 
asee  infra. 

The  chief  class  of  cases  under  this  limitation  is  that  arising  from  - 
he  negligence  of  serTante  etaployed  to  select  safe  and  suitable 
nachinery  and  to  keep  it  in  repair.  To  select  such  machinery  and 
0  keep  it  in  repair  is  a  duty  which  the  master  owes  his  servants ; 
11  persons  of  whatever  grade,  to  whom  the  master  has  intrusted 
his  duty  are  his  personal  representatives,  and  are  not  in  a  common 
mployment  with  those  servants  who  use  such  machinery. 

The  leading  case  upon  this  point  is  Ford  v.  Rd.  Co.,  110  Mass. 
140  (1872),  in  which  it  is  said :  "  The  agents,  who  are  charged  with 
he  duty  of  supplying  safe  machinery,  are  not  to  be  regarded  as 
ellow- servants  of  those  who  arc  engaged  in  operating  it.  They  are 
barged  with  the  master's  duty  to  his  servant.  They  are  employed 
n  distinct  and  independent  departments  of  service."  And  further, 
he  master  is  "  equally  chargeable  whether  the  negligence  was  in 
iriginally  foiling  to  provide,  or  in  af^rwarde  failing  to  keep  its 
aachinery  in  safe  repair." 

The  rule  ia  illustrated  in  the  following  cases.  The  mechanics  to 
rhom  the  making  of  repairs  in  engines  is  intrusted,  are  not  in  a 
lommon  employment  with  an  engineer :  Fuller  v.  Jewett,  80  N,  Y. 
^6  (1880) ;  the  master  of  mechanics,  whose  duty  it  is  to  select  and 
lurchsse  engines,  is  not  in  a  common  employment  with  a  fireman : 
td.  Co.  V.  Moran,  44  Md.  283  (1875).  See,  also,  the  following 
asee  directly  in  point :  Shannif  v.  MilU,  66  Me.  420  (1877) ;  Rd. 
'Jo.  V.  Herbert,  116  U.  S.  642  (1886) ;  Wilton  v.  Willimantic  Co., 
;0  Conn.  433  (1883) ;  BrabbUt  v.  Rd.  Co.,  38  Wis.  289  (1875) ; 
rW.  Co.  y.  Avery,  109  111.  314  (1884);  Rd.  Co.  y.  Leslie,  S.  C. 
'enn.,  20  Rep.  65  (1885). 

Another  duty  which  the  master  owes  his  servants  is  that  of  select- 
ng  and  employing  competent  fellow-servants ;  and  it  is  held,  that 
hose  Dgente  to  whom  this  duty  is  intrusted  are  not  in  a  common 
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[led  courts,  and  is  entitled  to  consideration.  It  is,  in  brief,  that 
>nl8  of  the  same  master  may  be  in  such  different  departments  of 
ume  general   business  that  they  are  not  to  be  held  fellow- 

1  Baird  V.  PettH^  70  Penn.  St.  477  (1872),  the  defendant's  busi- 
waa  the  manuiacture  of  locomotives,  and  the  plaintiff  was  in 
implo;  as  draaghtsman ;  the  Utter  was  injured  by  the  negll- 
«  of  carpenters  working  about  the  buildings.  "  The  workmen 
those  negligence  he  was  injured  were  not  engaged  in  the  manu- 
ire  of  engines  nor  in  the  performance  of  any  service  connected 
the  business  ;"  they  were,  therefore,  not  in  a  common  employ- 
t  with  the  plaintiff. 

his  is  plainly  a  departure  from  the  rule  hereinafter  stated ;  other 
te  have  gone  still  further. 

1  Illinois,  it  is  held  that  to  constitute  common  employment  "  it 
sential  that  the  servants  were  actually  co-operating  at  the  time 
e  injury  in  the  particular  business  in  hand,  or  that  their  usual 
»  ahoald  bring  them  into  habitual  consociation,  so  that  proper 
ion  would  be  likely  to  result."  Hence,  a  fireman  upon  a  loco- 
ve  and  a  track -repairer  are  not  in  a  common  employment:  Rail- 
Co.  V.  Moranda,  93  III.  302  (1879) ;  Railroad  Co.  v.  0'  Comjiot", 
d.  391  (1875). 

.  Kentucky,  it  is  said  that  common  laborers  "in  their  employ- 
:  having  nothing  to  do  with  the  cars  or  the  running  of  them, 
ike  the  corporation's  more  wood-choppers,  comparative  strangers 
e  engineer  and  his  running  operations.  They  are,  therefore, 
in  the  same  service '  with  the  engineer  and  his  co-operators 
are  in  a  different  sphere,  and  constitute  a  distinct  class:" 
road  Co  V.  Collint,  2  Duvall  114  (1865);  8.  c.  78  Va.  745. 
Lses  in  Tennessee  and  Virginia  are  to  the  same  effect ;  Railroad 
V.  Carroll,  6  Heisk.  347  (1871);  Moon  v.  Railroad  Co.,  20 
.  L.  J.  33  (1885). 

the  case  of  Randall  v.  Railroad  Co.,  109  U.  S.  428  (1883), 
Supreme  Court  of  the  United  States  seems  to  have  indicated, 
nplication  at  least,  a  leaning  towards  the  same  view.  It  is 
said  of  two  servants,  who  were  held  fellow-servants,  "The 
s  of  the  two  bring  them  to  work  at  the  same  place,  at  the  same 
BO  that  the  negligence  of  one  in  doing  his  work  may  injure  the 
in  doing  his  work.  Their  separate  services  have  an  imme- 
common  object — the  moving  of  the  trains."     This  would  seem 
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iiat  if  their  duties  did  not  bring  them  to  vork  at 
and  place,  and  if  their  separate  services  did  not  hav 
common  object,  tbe;  woatd  not  be  in  the  mme  em; 
this  view  has  been  taken  in  a  Federal  Circait  Coun 
decides  that  "a  common  hand  engaged  in  diBtribi 
jside  of  a  track,  and  under  the  control  of  ■  foremt 
same  emplojnient  as  a  man  controlling  and  mantgi 
ine  not  nsed  in  carri^ing  these  uaila,  but  in  moving 
o  another  cars  not  engaged  in  the  bosinesB  of  reia 
1 :  Garrahy  v.  Railroad  Co.,  25  Fed.  Rep.  258  (IS 
jlish  "  Employers  Liability  Act."  before  referred  to, 
ibstance,  concerning  this  division  of  our  subject,  tha 
r  his  representatives  shall  hare  a  right  of  action  ag: 
rer  for  injuries  or  death  happening,  1.  Sy  reaso 
vays,  works,  machinery  or  plant,  arising  from 
negligence.  2.  By  reason  of  the  negligence  of 
baving  charge  or  control  of  any  signal,  points,  loc' 
or  train  upon  a  railway. 

-ovisions  place  the  employees  referred  to  in  them  ii 
iloyments  from  the  other  servants  of  the  msswr, 
naterially  the  rules  laid  down  by  the  English  c 
«e  provisions  in  connection  with  those  before  referre 
most  entirely  abolishes    the  law  of  fellow -servuni 

very  creditable  to  the  English  judges  that  Farllai 
wholly  done  away  with,  provisionally  at  least,  a 
ntirely  judge-made;  which  has  been  insisted  upoi 
justice  and  required  by  expediency,  and  which  has  I 
id  broadened  for  forty  years,  in  pnrsnance  of  a  p 
low  been  abolished  by  Parliament  as  unwise  and  un 
as  to  fellow-servants  may  be  eummarieed  as  follows 
Britain  the  common-law  rules  have  been  almost  wl 
r  statute. 

)  thing  has  been  done,  as  regards  railway  employee 
[lev.  Code,  sect.  2083,  3036 ;  Wisconsin :  Bev.  S 
Kansas:  Compiled  Laws,  sect  5204,  and  Iowa:  I 
1307. 

ichusetta  all  servants  of  the  same  master  are  f^l 
cept  that  those  who  select  and  repair  machinery  art 
nts  of  those  who  use  it, 
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In  most  of  the  other  states  the  rule  is  the  same,  except  that  the 
Ktrioe  of  rioe-prineipalship  is  recognised,  and  except  that  all 
lose  who  are  charged  with  the  master's  duty  towards  the  servants 
-e  representatives  of  the  master,  uid  are  not  fellow-servants  of  the 
iter  servants. 

In  some  states  and  ia  the  Federal  courts  there  is  the  further 
mitations  that  no  servant  is  a  fellow-servant  of  one  to  whom  he 

subordinate,  and  that  servants  in  different  departments  of  duty 
e  not  fellow 'Servants  of  each  other. 

Edqar  Q.  Miller,  Jr. 
B«liiiiMt«. 


'REGENT    AMERICAN    DECISIONS. 
Supreme  Court  of  Pennsylvania. 
BRIOaS  c.  QARRETT. 
CiiiKDi  and  TOten  have  tfae  conititoiionBl  right  publicly  lo  diiciua  and  canTtu* 
:  qtuliftcationi  of  c&Ddidstes  for  public  office,  and  ipfarmiliun  honeally  comma- 
vied  by  one  citiien  to  otben  al  a  public  meeting,  to  tbe  effect  that  a  candidate  for 
^b  office  had  becD  charged  hy  a  reputable  citiien  with  graie  misconduct,  ia  a  pnTi- 
;ed  comninTiicatioa,  and  tbe  penoa  eommanicaling  auch  informatian  ia  not  liable 
u  action  for  lihel  iherefor,  althaagh  the  chai^  was  folae  in  fact  and  ita  falsity 
lid  ha>e  been  diacoTered  b;  inquiry. 

Sucb  eommunicalion  being  priTileged,  legal  malice  is  not  inferable,  and  on  Uie 
il  of  a  ciTil  action  for  libel  against  the  party  who  made  tbe  commnniealioD  the 
>n  is  justified,  in  the  absence  of  proof  of  actual  malice,  in  entering  a  noDauii. 
Phe  fact  that  reporters  of  the  public  press  were  present  at  the  meeting  at  which 
h  priTileged  coinmnnication  was  made  is  immaterial. 

&!■  roeeliag  of  a  body  ofcitizeog  of  Philadelphia,  Hfyled  tbe  "Committee  of  One 
indred,"  assembled  far  tbe  purpose  of  considGring  the  merits  of  candidates  fbr 
}tic  office,  a  letter  reflecting  severely  upon  the  character  of  one  of  the  judges  of 

Common  Pleas,  who  was  a  candidate  for  re  -eleeliou,  by  statemenia  snbaequently 
:nowledged  to  be  wholly  nnlme,  was,  hy  order  of  the  churman,  read  bj  the  lecre- 
y,  and  appeared  at  length  tbe  following  day  in  the  daily  papers.  Hiid,  that  the 
nmuDicalion  being  based  upon  probable  cause,  was  proper  for  discussion  at  such  a 
eting,  and  the  court  will  not  revene  a  judgment  of  nonanit  entered  in  an  aciioa 

libel  brought  against  the  chairman  of  tbe  meeting. 
UiBCDB,  C.  J.,  and  GoBDOH  and  Stebrbtt,  JJ.,  dissent. 

Error  to  Common  Fleas  No.  1,  Philadelphia  county. 
Reorgament.     Case,  by  Amos  Briggs  against  Philip  C.  Garrett, 
■  libel.    Flea,  not  guilty. 
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le  charge  and  reflect  on  the  facta.  In  the  first  place,  the  specifica- 
oos  were  drawn  for  the  expresa  purpose  of  driving  off  all  but  ring 
idden.  Second.  There  was  no  effort  made  to  hold  the  contractor 
I  the  specifications.  He  was  allowed  to  tooth  the  bricks,  when  the 
)ecification8  called  for  racking  back.  Third.  The  specifications 
Jled  for  a  sewer  impervious  to  water,  when  it  was  in  evidence  that 
large  nnmber  of  crevices  wonld  hold  a  happy  family  of  animals. 
'oartk.  All  the  measarements  were  made  b;  city  officials  in  favor 
'  the  contractor.  In  one  measurement  the  sewer  was  measured 
iO,000  too  long. 

"  Your  obedient  servant,  T.  J.  Lovegrove, 

"One  of  the  Hart  Creek  Sewer  Experts.' 

The  writer  of  this  letter  was  a  mechanical  expert,  and  at  one 
me  had  been  an  official  in  the  service  of  the  city.  It  was  not 
!nied  that  be  was  a  repntable  citizen.  It  ia  equally  clear  that 
idge  BRisas  did  not  charge  the  jury  in  the  ffart  Creek  Sewer 
Mt.  It  was  not  even  tried  in  his  court,  and  it  was  conceded  that 
e  charge  of  the  learned  judge  who  did  try  it  was  fair,  impartial, 
id  in  every  way  proper.  Upon  a  motion  for  a  new  trial  his  rulings 
sre  unanimously  sustained  by  the  conrt  in  banc.  Mr.  Lovegrove, 
e  writer  of  the  letter,  when  on  the  stand,  acknowledged  that  the 
Iter,  BO  far  as  it  connected  Judge  BRioad,  with  the  Sewer  Oase^ 
18  a  mistake,  and  that  it  was  his  (Lovegrove's)  mistake.  Ho 
rther  Stated  that  he  did  not  communicate  with  Mr.  Garrett,  directly 

indirectly,  abont  the  letter  before  sending  it.  It  also  appeared 
at  a  few  days  after  the  letter  was  read  to  the  committee,  Mr. 
arrett  received  a  communication  stating  that  it  was  Judge  Fell 
id  not  Judge  Briqos  who  tried  the  Sewer  Caae^  which  letter  was 
ad  in  the  same  way,  and  with  the  same  publicity  before  the  com- 
ittee  by  Mr.  Garrett.  The  court  below,  upon  this  state  of  facta 
Id  that  the  letter  came  within  the  class  of  privileged  communica- 
>tis  in  which  malice  ia  not  presumed ;  and,  as  no  actual  malice 
a  proved  upon  the  trial,  entered  a  judgment  of  nonsuit,  which 
dgment  the  court  in  banc  subsequently  sustained. 

In  what  follows  we  shall  consider  merely  the  responsibility  of  the 
fendant  for  his  part  in  this  transaction.  We  have  nothing  to  do 
th  Lovegrove,  the  writer  of  the  lettter,  who  originated  and  sent 
rtb  the  charge  against  Judge  Brioqs.  The  defendant  must  answer 
ecisely  as  any  other  citiien  and  voter. 
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nrt,  as  in  other  cases.]"  The  portion  of  the  section  inclosed  in 
ackets  is  new ;  the  balance  thereof  is  to  be  found  in  the  constitu- 
<D  of  1838.  The  new  portion  refers  only  to  a  trial  upon  an 
iictment  for  libel,  and  does  not  apply  to  a  civil  action  to  recover 
mages,  Barr  y.  Moore,  87  Penn.  St.  385.  Its  discaBsioD  at 
esent  is  therefore  unnecessary. 

The  right  of  the  citizen  here  given,  to  "  freely  speak,  write  or  t 
int,"  is  as  broad  as  language  can  make  it,  with  the  single  limita- 
<n  that  he  shall  be  responsible  for  the  abuse  of  that  privilege. 
d  Mr.  Garrett  abuse  it  ?  When  Judge  Brioqb  accepted  the 
mInatioD  as  a  candidate  for  re-election  to  the  judicial  station 
lich  he  then  filled,  he  threw  out  a  challenge  to  the  entire  body  of 
ters  of  the  coanty  of  Philadelphia  to  canvass  his  qualifications 
d  fitness  for  that  position.  That  involved,  in  the  "  fierce  light 
it  beats  upon  the  bench,"  not  only  his  official  conduct  for  the  term 
out  closing,  but,  generally,  his  fitness  for  the  position  of  judge. 

this  may  be  included  many  things  beyond  mere  legal  knowledge, 
man  may  be  a  learned  lawyer,  and  yet  he  wholly  unfit  for  judicial 
ition.  There  may  be  faults  of  temper,  mental  idiosyncrasies, 
d  such  manner  of  walk  and  conversation  in  private  life  as  a  people 
ilIous  of  the  repntationof  their  judiciary  would  never  tolerate.  If^ 
^refore,  these  are  elements  proper  for  consideration  in  forming  an 
imate  of  jadicial  character,  they  are  proper  subjects  for  discuss- 
I,  within  the  limits  defined  by  the  constitution.  What  those 
lits  are  I  shall  endeavor,  as  briefly  as  the  importance  of  the 
tiject  will  allow,  to  point  out,  so  br  as  they  affect  this  case.  As 
eliminary  to  this  discussion,  it  may  not  be  out  of  place  to  refer 
the  lateat  deliverance  of  this  court  upon  this  subject.  It  will  be 
ind  in  Hx  parte  Steinman,  95  Penn.  St.  220.  In  that  case  the 
lintifis  in  error,  who  were  editors  of  a  newspaper,  as  well  as 
tmbers  of  the  bar  were  disbarred  by  the  court  below  for  publish- 
;  an  article  in  their  newspaper  reflecting  on  the  official  conduct 
the  court.  The  order  was  reversed  by  this  court,  in  an  opinion  by 
:  late  Chief  Justice  Sharswood,  in  the  course  of  which  he  said : 
ludges,  in  1835,  were  appointed  by  the  governor,  and  their  tenure 

office  was  during  good  behavior.  There  might,  then,  be  some 
ison  for  holding  that  an  appeal  to  the  tribunal  of  popular  opinion 
i8,  in  all  cases  of  judicial  misconduct,  a  mistaken  course,  and 
justifiable  in  an  attorney.     The  proceedings  by  impeachment  or 

address  were  the  course,  and  the  only  course,  which  could  he 
Vol.  SXXIV.~68 
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i  vill  not  decide  the  case  upon  such  a  narrow  point  as  this.  We 
cfer  to  meet  the  broad  question  presented  bj  the  record.  As 
fore  observed,  Mr.  Garrett  had  no  knowledge  as  to  the  truth  of 
e  matters  alleged  in  the  letter.  The  plaintiff  contends  he  had  no 
rht  to  malce  public  its  contents  without  having  first  made  an  inves- 
;atiou  into  the  facta ;  and  the  vords  in  the  letter,  "  See  the  charge, 
d  reflect  on  the  facts,"  were  pressed  upon  our  attention  as  being 
Icalated  to  put  bim  upon  inquiry.  But  we  do  not  place  such  a 
aatmction  upon  this  language.  It  was  intended  to  emphasize 
e  charge  contained  in  the  letter,  not  to  express  a  doubt  as  to  its 
ith.  On  the  other  hand,  the  defendant  contended  that  the  letter 
IS  a  privileged  communication ;  that  it  was  written  in  good  faith ; 
It  it  was  sent  to  Mr.  Garrett,  and  by  him  commnnicated  to  the 
mmittee  in  good  faith,  and  for  a  proper  purpose ;  that,  if  true, 
B  matters  alleged  were  proper  for  public  information ;  that,  if 
true,  it  was  still  privileged,  unless  the  parties  knew  it  to  be  false, 
d  therefore  malicious.  The  plaintiff  admits  that  if  it  was  privi- 
;ed,  no  recovery  can  be  had  without  proof  of  actual  malice. 
lere  was  no  proof  of  actual  malice  upon  the  trial,  and  it  is  almost 
necessary  to  say  that  the  law  does  not  imply  malice  in  a  privi- 
;ed  communication. 

This  brings  us  to  the  vital  question  in  the  cause,  was  this  letter 
privileged  communication  ?  We  are  here  met  with  the  inquiry, 
falsehood  privileged?  I  answer,  no.  A  lie  is  never  privileged. 
always  has  malice  coiled  up  within  it.  When  a  man  coins  and 
ters  a  lie,  or  when  he  repeats  it  knowing  it  to  be  false,  the  law 
plies  malice,  and  he  cannot  shelter  himself  behind  the  doctrine 
privileged  communications.  I  may  illustrate  this  by  the  familiar 
itance  of  an  inquiry  into  the  character  of  a  servant.  If  I  say  I 
lieve  bim  to  be  a  thief,  upon  information  derived  from  others,  or 
)m  facta  and  circumstances  within  my  own  knowledge — in  other 
irds,  if  my  statement  ia  bated  upon  probable  cause, — the  comma- 
cation  is  privileged,  and  I  am  not  responsible,  even  though  it 
ould  appear  I  was  entirely  mistaken.  If,  on  the  contrary,  I 
owingly  and  falsely  accirse  him  of  dishonesty,  such  charge  is  not 
ivileged,and  I  am  liable  in  damages  for  the  consequences  of  such 
itement.  We  have  no  concern  with  the  knowledge  or  motive  of 
e  writer  of  the  letter.  Conceding,  for  the  purposes  of  this  case, 
at  every  word  contained  therein  is  false,  and  was  known  to  be  so 
'the  writer;  that  it  was  sent  out  of  pure  malice  to  injure  and 
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«d  by  tbe  Sapreme  Coart  of  Minneflota :  "  The  rule  is  that  a 
imuDication,  made  in  good  faith,  upon  an;  subject- matter  JD 
ch  the  party  communicating  bas  an  interest,  or  in  reference  to 
ch  he  haa  a  duty,  public  or  private,  either  legal,  moral  or  social, 
nade  to  a  person  having  a  corresponding  interest  or  duty,  is 
'ileged ;  that  in  sucb  case  the  inference  of  malice,  which  the  law 
ITS  from  defamatory  words,  is  rebutted,  and  tbe  ontu  of  proving 
tal  malice  is  cast  upon  the 'person  claiming  to  have  been  de- 
ed." To  the  same  point  are  Quin  v.  Scott,  22  Minn.  456; 
iffhUm  V.  BMop  of  Lodor,  L.  R.,  4  P.  C.  495 ;  Toogood  v. 
yin^,  1  Cr.,  M.  k  R.  193 ;  Harriton  v.  Bmk,  5  E.  i  B.  344; 
1.  Torts,  g  1091 ;  Moak's  Underb.  Torts  146.  If  fairly  war- 
led  by  any  reasonable  occasion  or  exigency,  and  honestly  made, 

commonication  is  protected  for  tbe  common  convenience  and 
fare  of  society :  Toogood  v.  Sprying,  »upra.  It  is  sufficient  to 
Fer  tbe  privilege  that  the  matter  Is  of  public  interest  to  tbe 
munity:  Kelly  t.  Tinling,  L.  R.,  1  Q.  B.  699;  Purcell  v. 
tier,  1  C.  P.  Div.  731 ;  Palmer  t.  Concord,  48  N.  H.  211 ; 
ley  Torts.  217.  And  where  the  subject-matter  is  of  interest  to 
payers,  the  communication  is  privileged,  if  made  in  good  faith  : 
ftA  V.  Eiggina,  16  Gray  251 ;  Brush  v.  Protser,  11  N.  Y.  347. 
ere  the  communication  is  privileged,  plainiifT  must  show  that  it 

not  true,  and  that  defendant  had  no  reasonable  grounds  to 
eve  that  it  was  true :  Mclntyre  v.  Bean,  13  U.  C.  Q.  B.  540. 
en  the  communication  is  privileged,  and  made  or  used  in  good 
li,  the  plaintiff  must  sue  the  original  slanderer,  not  him  who 
!&ts  it  in  good  faith  :  Derry  v.  Sandley  16  Law  T.  (N.  S.)  263. 
conceive  tbe  law  to  be  that,  though  that  which  is  spoken  or 
:ten  may  be  injurious  to  tbe  character  of  the  party,  yet  if  done 
I  fide,  as  with  a  view  to  the  investigation  of  a  fact  in  which  the 
ty  is  interested,  it  is  not  libellous :"  Lord  ELLENBOROuau,  in 
anry  v.  Jotiei,  3  Esp.  393.  If  there  is  probable  cause,  it  is  of 
Kmsequcnce  that  the  libel  was  malicious  :  Streetz  v.  Wood,  15 
b.  105  ;  Cook  V.  Bill,  8  Sandf.  350 ;  Klink  v.  Colhy,  46  N.  Y. 

;  Bradley  v.  Heath,  12  Pick.  163.  In  an  action  for  a  libellous 
imnnication  to  the  appointing  power,  held,  that  tbe  principles 
licable  for  suiu  for  a  malicious  prosecution  govern,  and,  pro- 
le cause  is  a  full  defence :  Howard  V.  Thompton,  21  Wend. 
I :  Thorn  v.  Blanchard,  5  Johns.  508.  In  case  of  a  privileged 
imanication,  probable  cause  is  a  bar  to  tbe  suit :  Chapman  r. 
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CaldcTj  14  Penn.  St.  365.  Charges  made  by  a  tax-payer  at  t 
public  meeting  are  privileged :  Spencer  v.  Amaton,  1  Moo.  k  B. 
470.  One  of  the  strongest  cases  of  privilege  is  that  of  Brett  t. 
Watsorij  20  Wkly.  Rept.  723,  where  the  defendant  was  employed 
to  find  out  the  character  of  a  house.  He  was  informed  that  it  was 
a  house  of  prostitution,  and  it  was  false.  He  repeated  what  he  had 
been  told  to  others,  his  object  being  bond  fide  to  ascertain  the 
character  of  the  house.  It  was  held  that  his  communications  were 
privileged.  It  is  needless  to  multiply  authorities.  The  doctrine 
of  the  foregoing  cases  is  fully  recognised  in  our  own  cases  of  Graf 
V.  Pentland,  2  S.  &  R.  23  ^4  Id.  420,  430 ;  Flitcraft  v.  Jenk%,  3 
Whart,  158 ;  Chapman  v.  CaUer^  14  Penn.  St.  365 ;  Broeler- 
man  v.  Keyser^  5  Clark  152. 

A  number  of  authorities  were  cited  by  the  plaintiff,  which  he 
contended  were  in  conflict  with  the  foregoing.  Among  others  was 
Barr  v.  Moore^  87  Penn.  St.  385.  The  most  that  can  be  made  of 
that  case  is  that  it  ruled  that  the  publication  in  question  was  not 
privileged,  and  therefore  was  governed  by  the  ordinary  law  of  libel 
No  one  doubts  the  accuracy  of  that  ruling.  The  article  was  not 
only  a  libel  upon  its  face :  it  was  utterly  false ;  was  coined  by  the 
party  who  published  it,  without  even  a  pretence  that  there  was 
probable  or  reasonable  ground  to  believe  the  charges  were  tme.  The 
pretence  that  it  was  proper  for  public  information  was  a  mere  cloak 
to  cover  up  malice,  and  to  publish  a  falsehood  for  political  effect. 
That  case  was  decided  upon  sound  principles,  and  does  not  tooch 
the  one  in  hand.  The  language  of  the  court  must  be  considered  in 
connection  with  its  facts. 

RowlaTid  V.  Decamp^  96  Penn.  St.  493,  also  cited  by  plaintiff, 
was  an  action  of  slander  against  a  public  oflScer.  The  charge  was 
that  he  was  a  ^'damned  thief,"  and  that,  **  if  any  of  the  borough 
bonds  [meaning  the  borough  of  Verona  bonds]  came  into  his  hands 
[meaning  the  plaintifi^s],  he  would  steal  them  and  run  away  with 
them.*'  It  was  not  shown  that  the  charge  was  true,  or  that  there 
was  probable  cause  to  make  it.  As  before  observed,  mere  lies  are 
not  privileged.  A  man  may  not  charge  a  public  officer  with  being 
a  thief,  knowing  it  to  be  false,  and  in  the  absence  of  reasonable, 
probable  cause  the  scienter  will  be  presumed.  Malice  follows 
of  course.  Public  officials  are  not  outlaws,  to  be  hounded  and 
maligned  at  the  will  of  every  person  who  may  have  incurred  their 
enmity,  and  no  well-considered  case  has  so  decided.     There  ifl  do 
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room  for  the  application  of  the  doctrine  of  privilege  to  such 
instancea. 

Some  stress  was  laid  upon  the  fact  that,  even  if  the  reading  of 
the  letter  to  the  Committee  of  One  Hundred  was  excusable  on  the 
ground  of  privilege,  the  privilege  was  taken  away  because  of  the 
presence  of  the  reporters,  and  Paraoru  r.  Singey,  4  F.  &  L.  247, 
was  cited  in  support  of  this  view.  Bat  the  circumstance  was  over- 
looked that  the  reporters  were  also  citizens  and  voters.  They  had 
the  same  interest  in  the  fitness  of  Judge  Brioos  for  judicial  station 
as  had  the  committee  or  anj  other  citizens.  If  it  was  proper  to 
read  the  letter  at  all,  it  was  proper  to  da  so  in  their  presence  and 
hearing 

Hamilton  v.  Sno,  81  N.  Y.  126,  and  several  other  cases  cited  to 
show  that  to  falsely  accuse  a  public  officer  of  a  crime  is  not  privi- 
leged, are  wide  of  the  mark.  Supposing  the  letter  to  impute  crime 
to  Judge  BRioaB,  whether  it  be  misbehavior  or  corruption  in  office, 
we  must  not  lose  sight  of  the  fact  that  Mr.  Garrett  made  no  such 
charge.  He  made  no  charge  whatever.  All  he  said  was  that  some 
one  else  had  made  a  charge  in  writing,  stating  briefly  what  Judge 
Briqgs  had  been  charged  with,  giving  the  name  of  the  writer  and 
the  letter  itself  to  the  committee.  How  widely  this  differs  from 
originating  a  false  charge  is  plain  to  the  dullest  comprehension.  I 
call  attention  to  the  facts  of  the  case  again  that  we  may  not  be  led 
astray  upon  a  false  issue. 

The  case  narrows  itself  down  to  this:  Conceding  that  a  public 
officer,  or  a  candidate  for  a  public  office,  may  not  be  falsely  and 
maliciously  charged  with  crime,  or  with  anything  else  injurious  to 
bis  reputation,  have  the  voters,  whose  suffrages  he  solicited,  the 
right  to  canvass  and  discuss  his  qualifications,  openly  and  freely, 
without  subjecting  tbemselvee  to  fine  or  imprisonment,  or  a  ruinous 
suit  for  damages  ?  If  the  voters  may  not  speak,  write,  or  print 
anything  but  such  facta  as  they  can  establish  with  judicial  cer- 
tainty, the  right  does  not  exist,  unless  in  such  form  that  a  prudent 
man  would  hesitate  to  exercise  it.  Is  not  the  fact  that  a  candidate 
is  charged  with  crime  by  reputable  citizens  a  matter  proper  for  pub- 
lic information  ?  Suppose,  in  the  case  in  hand,  the  charge  against 
Judge  Bbiogs  had  been  one  for  which  he  might  have  been  indicted, 
is  it  possible  that  when  two  or  three  voters  are  gathered  together, 
or  where  two  or  three  hundred  are  assembled  to  consider  his  fitness 
for  his  office,  the  fact  that  such  a  charge  had  been  made  may  not  be 
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t;  was  a  fact  which  every  elector  present  had  a,  right  to  know  and 
state.  For  aught  that  appears,  it  was  done  from  a  proper  motive, 
d  we  have  already  said  it  was  based  upon  probable  cause.  It  was 
nistake,  but  an  honest  one,  and  corrected  as  soon  as  discovered. 
was  a  subject  of  just  annoyance  to  Judge  Briqos,  and  if  the  law 
ea  not  furnish  him  the  redress  he  seeks,  it  is  because  of  a  rule  of 
blic  policy  of  far  more  importance  than  the  inconvenience  of  a 
igle  citizen.  That  rule  requires  that  free  discussion,  especially 
on  political  topics  and  candidates,  shall  not  he  so  hampered  as  to 
ike  its  exercise  dangerous.  The  rule  furnishes  no  shelter  for  the 
ilieious  libeller  of  private  character,  but  it  will  not  impute  malice 
one  who  honestly  acts  upon  information  received  from  other  rep- 
ible  citizens.  We  are  accustomed  so  to  act  in  all  the  aflairs  of 
ivate  life,  and  if  it  we  restrain  it  in  public  matters  we  afford  pro- 
:tion  to  all  the  rogues  and  thieves  who  may,  by  their  own  cun- 
ig,  or  the  negligence  of  the  people,  get  into  public  office.  In  the 
Forcement  of  all  general  rules  there  will  always  he  cases  of  indi- 
lual  hardship.  But  this  is  the  sacrifice  which  the  individual 
i8t  make  for  the  public  good,  just  as  the  soldier  is  shot  down  in 
itle  to  preserve  for  others  the  blessings  of  free  government, 
eaking  for  myself,  I  would  rather  endure  undeserved  reproach 
m  by  any  act  of  mine  to  impair  a  rule  of  so  much  importance  to 
)  public  welfare.  The  people,  sometimes  hasty,  are  in  the  end 
•ays  just,  and  will  not  long  permit  any  public  man  to  remain 
der  a  cloud,  unless  it  is  one  of  bis  own  raising.  Judgment 
inned. 

Mbrccr,  C.  J. — With  all  due  respect  for  the  judgment  of  the 
ijority  of  this  court,  I  must  dissent  therefrom.  I  will  state  some 
the  reasons  which  move  me  to  this  conclusion.  The  only  ques- 
n  before  us  is  whether  the  court  below  erred  in  not  submitting 
i  case  to  the  jury.  Although  there  may  have  been  circumstances 
oper  to  consider  in  mitigation  of  damages,  yet  if,  in  any  aspect 
the  case,  the  facts  should  have  gone  to  the  jury,  it  was  error  to 
tbhold  them. 

It  is  well-settled  law  that  any  malicious  publication,  written, 
inted  or  painted,  which,  by  words  or  signs,  tends  to  expose  a  per- 
1  to  contempt,  ridicule,  hatred,  or  degradation  of  character,  is  a 
«1 ;  and  the  person  libelled  may  recover  damages,  unless  it  be 
own  that  the  publication  was  true,  or  that  it  was  justifiably  made : 
Pot.  XXXIV.— «4 
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known  to  the  law,  nor  was  it  in  any  judicial  proceedings.  At  most 
the  occasion  could  not  make  the  pablication  any  more  than  a  quali 
fied  privilege.  When  a  defendant,  charged  with  libel,  invokea  sucli 
a  protection  to  shield  him  from  liability  for  that  for  which  he  woulo 
otherwiae  be  held  reaponsible  he  must  prore  that  the  occasion  and 
surrounding  circumstances  made  his  action  justifiable.  The  natural 
right  of  personal  secnrity  consists  in  a  person's  legal  and  uninter- 
rupted enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and 
hia  reputation  :  1  Bl.  Comm.  134.  The  security  of  his  reputation 
or  good  name  from  the  arts  of  detraction  and  slander  are  rights  to 
which  every  man  is  entitled  by  reason  and  natural  justice.  The 
right  to  protect  reputation  is  inherent  in  man.  A  good  reputation 
is  too  valuable  to  admit  of  its  being  falsely  and  wrongfully  assailed, 
without  the  law  giving  some  redress  to  the  person  injured  :  Barr  v. 
Moore,  87  Penn.  St.  385.  A  reasonable  and  fair  communication 
of  thoughts  and  opinions  is  an  invaluable  right  of  man,  yet  a  check 
on  such  freedom  is  imposed  hj  the  constitution  of  this  common- 
wealth. Thus  article  1,  sect.  7,  thereof,  inter  alia,  declares  that 
"  every  citizen  may  freely  speak,  write  and  print  on  any  subject, 
being  responsible  for  the  abuse  of  that  liberty."  Thus  this  right  or 
liberty  is  not  one  of  unlimited  license,  but  is  restrained  by  a  legal 
responsibility :  Barr  v.  Moore,  tupra.  That  the  merits  and  de- 
merila  affecting  the  qnalifications  and  character  of  one  who  is  a  can- 
didate for  a  judicial  office,  aa  well  as  of  one  who  is  a  candidate  for 
any  other  public  office,  may  be  freely  discussed  and  commented  on, 
cannot  be  successfully  questioned.  These  comments,  however,  have 
their  bounds  and  limits.  The  right  to  discuss  and  to  comment  does 
not  imply  a  license  to  falsely  charge  a  person  holding  a  judicial 
position,  who  is  a  candidate  for  re-election,  with  a  specific  act  reflect- 
ing on  his  judicial  integrity,  and  calculated  to  bring  him  into  con- 
tempt and  ridicule.  Whenever  a  person  makes  such  a  charge,  and 
claims  protection  under  the  name  of  a  qualified  privilege,  the  ques- 
tion of  his  motive  in  making  it  should  be  submitted  to  the  jury.  In 
my  opinion  it  is  clear  error  for  the  court  to  decide,  as  matter  of 
law,  that  there  was  neither  actual  nor  legal  malice  to  be  implied 
from  the  false  charge.  The  well-recognised  rule  of  law  is  correctly 
stated  in  Odgers,  Sland.  &  Lib.  199.  He  says :  "If,  indeed,  there 
were  any  means  at  hand  for  ascertaining  the  truth,  of  which  the 
defendant  neglects  to  avail  himself,  and  he  chooses  rather  to  remain 
in  ignorance,  when  he  might  have  obtained  full  information,  there 
will  be  no  pretence  for  any  claim  of  privilege." 
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In  the  present  case  the  defendant  was  asked  by  his  informant  to 
<<  see  the  charge"  of  the  judge,  and  to  ^^  reflect  on  the  facts"  shown 
thereby ;  in  other  words,  to  look  at  the  record,  and  inform  himself 
whether  the  construction  put  on  the  charge  by  the  writer  of  the 
letter  was  correct.  That  record  was  conveniently  accessible  to  the 
defendant.  Any  such  record  was  a  public  record,  kept  in  the  cen- 
tre of  this  city.  The  means  were  readily  at  hand  for  him  to  ascer- 
tain the  truth.  He  neglected  to  avail  himself  of  those  means,  and 
omitted  to  make  an  inquiry.  He  chose  to  remain  in  ignorance. 
The  slightest  examination  would  have  shown  that  the  improper 
conduct  attributed  to  the  plaintiff  was  false.  Then,  in  the  language 
of  the  law,  there  can  be  '^  no  pretence  for  any  claim  of  privilege.'' 
If  such  an  allegation  had  been  made  against  a  personal  friend  of 
the  defendant,  it  is  hardly  possible  to  conceive  that  he  would  have 
spread  it  before  the  public  without  first  having  made  some  effort  to 
verify  its  correctness.  ^^  The  plaintiff,  however,  is  not  bound  to 
prove  malice  by  extrinsic  evidence.  He  may  rely  on  the  words  of 
the  libel  itself,  and  on  the  circumstances  attending  its  publication, 
as  affording  evidence  of  malice :"  Odgers,  Sland.  k  Lib.  270.  The 
falsity  of  the  words  implies  malice :  Farley  v.  Ranck^  3  W.  &  S. 
554 ;  Q-orman  v,  Sutton^  82  Penn.  St.  247.  As  inquiry  became 
the  duty  of  the  defendant  before  publishing  the  libel,  he  must  be 
visited  with  constructive  notice  of  what  he  could  so  readily  have 
obtained  by  reasonable  effort. 

It  may  be  asked,  are  the  people  to  be  prevented  from  criticising 
and  discussing  the  conduct,  character  and  qualifications  of  a  can- 
didate for  office  ?  Undoubtedly  they  are  not.  They  must,  however, 
confine  themselves  within  the  limits  of  truth,  or  permit  a  jury  to 
pass  upon  their  good  faith  and  motive  when  they  make  a  false  charge: 
Starkie  Sland.  110. 

In  an  action  for  libel,  it  is  for  the  court  to  determine  whether  the 
alleged  libel  is  a  privileged  communication ;  but  the  question  of 
good  faith,  belief  in  the  truth  of  the  statement,  and  the  existence 
of  actual  malice,  are  questions  for  the  jury. 

Without  elaborating  the  case  further,  I  earnestly  dissent  from  the 
action  of  the  learned  judge  in  deciding  all  these  questions  as  matter 
of  law,  and  in  not  permitting  the  jury  to  pass  upon  them. 

Gordon  and  Sterrett,  JJ.,  also  dissent  from  an  affirmance  of 
the  judgment,  and  concur  in  this  opinion. 
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C)i«rg««  of  crime,  irhieb  are  fUse,  mada  in  a  newipaper  agunit  a  candidate  Tor 
'^oagnu,  thoagh  made  -wilboDt  malice  and  b  an  honest  belief  of  their  tnilli,  are  not 
mnlq^  communicaiionB  ;  bal  if  tbe;  were  publiihed  in  good  faiUi,  after  reasoD- 
ible  and  proper  ioTetiigaiion,  ttiii  fact  ma;  go  to  mitigaiion  of  damogea. 

Error  to  Mecosta, 

Frank  Damon,  for  pUintiff  and  appellant. 

Stone  ^  Hyde,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Cbamflin,  J. — At  the  general  elecUon  in  the  year  1882,  the 
ilaintiff  was  a  candidate  for  Congress.  The  defendant  was  then 
>ditar  and  publisher  of  the  "  Big  Rapids  Current,"  a  newspaper 
}Dblished  in  the  city  of  Big  Bapide,  in  the  county  of  Mecosta,  and 
:ircaUted  in  that  and  other  counties  in  the  congressional  district 
rbich  was  sought  to  be  represented  in  Congress  by  the  plaintiff,  as 
veil  as  in  other  counties  of  the  state  outside  of  said  district.  The 
lefendant,  through  the  columns  of  his  newspaper,  opposed  the  elec- 
ion  of  the  plaintiff  to  the  office  for  which  he  was  a  candidate,  and 
inppoTted  the  election  of  the  opposing  candidates.  After  the  plain- 
:ifr  was  placed  in  nomination  for  the  office,  and  before  the  election 
a  be  held  for  representative  in  Congress,  the  defendant  published 
n  his  paper,  and  circulated  throughout  the  district,  and  sent  the 
lame  to  exchanges  in  other  parts  of  the  state,  certain  articles  con- 
»ming  the  plaintiff  which  the  plaintiff  claims  to  he  libellous,  and 
ihis  action  is  broaght  to  recover  damages  therefor.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  (1),  that  he  would  prove 
that  he  was  justified  in  so  doing,  for  the  reason  that  the  alleged 
iefamatory  matter,  and  the  several  statements  in  the  articles  so 
lublished  by  defendant,  were  each  true  in  substance  and  in  fact  as 
published ;  and  (2),  that  the  same  was  a  privileged  communication, 
tad  statements  therein  were  bona  fide  comments  upon  the  acts  and 
statements  of  said  plaintiff  of  the  several  matters  referred  to  therein, 
ind  of  the  acts,  statemeota  and  conduct  of  the  plaintiff  in  reference 
thereto,  and  of  and  concerning  the  plaintiff  as  a  public  man,  and 
Bade  for  the  public  good,  and  were  published  as  such  comments 
vitiioat  any  maliciotia  intent  or  motive  whatever.     At  the  trial  the 
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pablication  was  not  dispated,  or  that  the  article  is  libelloas  if  not 
trae.  It  charged  him  with  the  crime  of  forgery  ;  of  the  theft  of 
deposits  of  poor  men  and  women ;  and  of  cheating  laboring  men  of 
their  hard  earnings. 

Two  questions  are  raised  npon  the  charge  of  the  court :  (1)  Upon 
the  correctness  of  his  instructions  relative  to  the  privileged  character 
of  the  publication ;  and  (2)  upon  his  instructions  relative  to  the 
mitigation  of  damages. 

The  learned  judge,  after  stating  that  privileged  communications 
are  of  two  kinds,  and  defining  and  illustrating  what  is  absolute  pri- 
vilege, instructed  the  jury  relative  to  qualified  privilege  as  follows : 
^'  There  is  another  kind  of  privilege  which  is  not  absolute,  but  which 
is  conditioned,  on  the  theory  that  there  is  no  malice  on  the  part  of 
the  person  uttering  the  communication  or  publishing  the  libel.  It 
is  competent — it  is  justifiable — for  the  press  to  comment  upon  the 
character  and  standing — intellectually,  morally,  physically,  and 
otherwise — of  a  man  who  offers  himself  as  a  candidate  for  office  of 
trust.  I  say  it  is  competent  to  do  that,  depending,  of  course,  npon 
the  circumstances  of  the  case  and  the  surroundings.  When  a  man 
sees  fit  to  take  the  stand  before  his  constituency  for  a  public  position 
and  public  honors,  he  thereby,  to  a  certain  extent,  makes  himself 
public  property,  subjects  himself  to  criticism  by  his  constituency. 
And  if  it  is  made  to  appear  that  the  criticism  is  just,  is  proper, 
is  made  in  good  faith,  is  made  without  malice  and  for  the  pablie 
good,  for  the  purpose,  as  supposed  by  the  person  at  the  time,  to 
prevent  an  incompetent  and  unfit  and  unsuitable  person  from  receiv- 
ing the  majority  of  the  votes  of  the  electors  of  the  district,  or  as 
the  case  may  be,  that  article  is  prima  facie  privileged,  and  the  law 
will  require  of  the  party  who  complains  of  the  article  to  show  that 
the  same  was  published  with  bad  motives,  and  not  for  good  ends  and 
purposes.  *  *  *  When  that  is  shown,  that  privilege  vanishes,  and 
it  is  no  longer  a  protection  to  the  person  apparently  covered  by  it 
in  the  first  instance.  In  this  case,  gentlemen,  it  appears  beyond 
dispute  that,  at  the  time  of  the  publication  of  these  articles,  Mr. 
Bronson  was  a  candidate  on  a  fusion  ticket  for  Congress  from  this 
congressional  district,  and  was  then  before  the  people  for  that  par- 
pose.  These  articles  were  published  of  and  concerning  him,  reflect- 
ing upon  his  character  and  standing  as  a  man,  and  his  connection 
with  the  Exchange  Bank,  &c.  And  it  is  claimed  by  Mr.  Brace 
that  he  published  these  with  good  motives  and  justifiable  ends,  and 
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unjust,  his  right  of  criticism  would  be  a  delusion— «  mere  trap. 
The  only  limitation  to  the  right  of  criticism  of  the  acts  or  condoct 
of  a  candidate  for  an  office  in  the  gift  of  the  people  is  that  the  criti- 
cism be  bo7iafide.  As  this  right  of  criticism  is  confined  to  the  ad$ 
or  condiLct  of  such  candidate,  whenever  the  facts  which  constitate 
the  act  or  conduct  criticised  are  not  admitted,  they  must  of  course 
be  proven.  *  *  *  His  talents  and  qualification,  mentally  and  phys- 
ically, for  the  office  he  asks  at  the  hands  of  the  people,  may  be  freely 
commented  on  in  publications  in  a  newspaper,  and,  though  such 
comments  be  harsh  and  unjust,  no  malice  will  be  implied  ;  for  these 
are  matters  of  opinion  of  which  the  voters  are  the  only  judges;  bat 
no  one  has  a  right  by  a  publication  to  impute  to  such  candidate, 
falsely,  crimes,  or  publish  allegations  affecting  his  character  falsely." 

The  authorities  are  numerous,  and  fully  sustain  the  position  that 
a  publication  in  a  newspaper  concerning  either  a  public  officer,  or  a 
candidate  for  an  elective  office,  which  falsely  imputes  to  him  a  crime, 
is  not  privileged  by  the  occasion,  either  absolutely  or  qualifiedly, 
but  such  publication  is  actionable  per  se  ;  the  law  imputing  malice 
to  the  publisher  or  author :  Com,  v.  Clap^  4  Mass.  165 ;  CStrtiM  v. 
Mussel/,  6  Gray  261 ;  Aldrich  v.  Fress  Printing  Oo.^  9  Minn.  133 
(Gil.  123) ;  Seely  v.  Blair,  Wright  (Ohio)  358,  688  ;  Boot  i.King, 
7  Cow.  613 ;  King  v.  Boot,  4  Wend.  113;  BearickY.  Wikox,  81 
III.  77,  81 ;  Com.  v.  Odell,  3  Pitts.  449-459 ;  Brewers.  Weakley, 
2  Overt.  99. 

It  was  said  by  Mr.  Justice  Campbell,  in  the  case  of  Detroit 
Daily  Post  v.  McAHhur,  16  Mich.  447,  that  "  the  law  fevers  the 
freedom  of  the  press  so  long  as  it  does  not  interfere  with  private 
reputation,  or  other  rights  entitled  to  protection.  And,  inasmuch 
as  the  newspaper  press  is  one  of  the  necessities  of  civilization,  the 
conditions  under  which  it  is  required  to  be  conducted  should  not  be 
unreasonable  or  vexatious."  And  again  :  *^  Where  the  wrong  done 
consists  in  a  libel,  which  can  never  be  accidental,  the  publishing  is 
therefore  always  imputed  as  a  wrong  motive,  and  that  motive  is 
called  malicious." 

In  Wittamore  v.  Weiss,  33  Mich.  853,  Cooley,  C.  J.,  said :  "  The 
judge  charged  the  jury  that  malice  is  to  be  presumed  firom  the  pub- 
lication and  its  falsity ;  that  to  rebut  this  presumption,  defendants 
must  prove  that  they  made  the  publication  in  good  faith,  believing 
it  to  be  true  in  all  its  essential  parts,  and  for  a  proper  purpose. 
Defendants  insist  that  the  purpose  is  immaterial  if  they  believed 


BEONSON  D.  BRUCE.  513 

bat  they  pnbliBhed  and  msde  the  publication  in  good  faith.  This 
ight  be  so  if  the  publication  had  been  true  ;  but  good  faith  cannot 
otect  a  false  publication  ;  nor  can  one  excuse  himself  for  making 
mistaken  aesault  upon  his  neighbor's  reputation,  by  showing  the 
sence  of  malice,  when,  even  had  his  charge  been  true,  there  was  no 
rpoae  in  bringing  the  matter  to  public  notice.  If  one  makes  an 
:ack  which  the  occasion  does  not  justify,  there  is  no  injustice  in 
quiring  bim  to  show  the  truth." 

In  Bailey  v.  Kalamazoo  PahlUhing  Co.,  40  Mich.  251,  257, 
lMPbell,  0.  J.,  said :  "  The  public  are  interested  in  knowing  the 
iracter  of  candidates  for  Congress ;  and  while  no  man  can  law- 
ly  destroy  the  reputation  of  a  candidate  by  falsehood,  yet  if  an 
nest  mistake  is  made,  in  an  honest  attempt  to  enlighten  the  pub- 
,  it  must  reduce  the  damage  to  the  minimum  if  the  fault  itself  is 
t  serious,  and  there  should  be  no  unreasonable  responsibility  when 
Ts  is  no  actual  malice." 

In  Peoples  r.  Detroit  Post  ^  Tribune  Co.,  54  Mich.  457,  462, 
'.  Justice  Sherwood  said  :  "  There  can  be  no  question  at  this 
i  (lay  but  that  the  public  newspaper  has  the  right  (whether  it 
ill  be  regarded  as  its  duty  or  not)  to  discuss  those  matters  wbicfa 
ite  to  the  life,  habits,  comfort,  happiness,  and  welfare  of  the 
iple.  In  doing  so  it  may  state  facts,  draw  its  own  inferences, 
1  give  its  own  views  upon  the  facta.  It  may  err  in  its  deductions, 
1  if  they  are  false  they  are  not  actionable  unless  special  damages 

shown  ;  but  false  assertions,  when  they  impute  the  commission 
>  crime  are  actionable,  and,  when  not  based  upon  any  facts  legally 
ding  to  prove  the  acts  imputed,  the  publication  cannot  be  said 
tie  privileged," 
rheee  excerpts  from  the  decisions  of  this  court  show  that  they  arc 

harmony  with  the  authorities  cited  from  other  courts.  The 
ctors  of  a  congressional  district  are  interested  in  knowing  the 
th,  not  falsehoods,  concerning  the  qualifications  and  character  of 
^  who  offers  to  represent  them  in  Congress  :  and  it  is  the  right  and 
rilege  of  any  elector,  or  person  also  having  an  interest  to  bo 
resented,  to  freely  citicise  the  act  and  conduct  of  such  candidate 
1  show,  if  he  can,  why  such  person  is  unfit  to  be  intrusted  with 

office,  or  why  the  suffrages  of  the  electors  should  not  be  cast  for 
1.  But  defamation  is  not  a  necessary  and  indispensable 
comitantof  an  election  contest.  "  Slander,"  says  Judge  Ovbr- 
r,  *'  is  no  more  justifiable  when  spoken  of  a  man  with  a  view  to 
OL.  XSVIV.— es 
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his  election  than  on  any  other  occasion.  Unhappy,  indeed,  would  be 
any  people  when,  in  the  exercise  of  one  right,  you  destroy  u 
important  a  one.  Let  his  talents,  his  virtues,  and  such  vices  as  are 
likely  to  affect  his  public  character  be  freely  discassed,  but  no  false- 
hoods  be  propagated."  To  hold  that  false  charges  of  a  defamatory 
character  made  against  a  candidate  are  privileged  as  matters  of  law 
if  made  in  good  faith,  and  that  the  party  making  them  is  absolute! j 
shielded  against  liability,  it  seems  to  me  is  a  most  pernicious  doc- 
trine. It  would  deter  all  sensitive  and  honorable  men  from  accept- 
ing the  candidacy  to  oflSce,  and  leave  the  field  to  the  profligate,  the 
unprincipled  and  unworthy  ;  to  men  who  have  no  character  to  lose, 
no  reputation  to  blemish.  It  could  scarcely  be  expected  that  any 
man  worthy  of  the  position  would  consent  to  stand  for  an  office,  and 
have  his  reputation  tarnished,  his  good  name  scandalized  in  the  (ace 
of  the  whole  community,  if  such  doctrine  as  this  is  to  prevail. 
Besides,  under  the  guise  of  assisting  the  people  to  select  a  fit  man,  the 
voters  are  deceived  by  falsehood  and  induced  to  withhold  their  sup- 
port from  the  maligned  candidate,  and  so  two  wrongs  are  perpetrated, 
one  upon  the  candidate,  the  other  in  misleading  the  voter.  Under 
such  a  rule  the  advocates  of  both  or  all  candidates  would  let  fly  their 
poisoned  shafts  of  defamation  and  charges,  to  be  met  with  counter- 
charges, until  the  bewildered  voter,  not  knowing  who  or  what  to 
believe,  must  of  necessity  shut  his  eyes  to  the  fitness  and  character 
of  the  candidates,  and  join  the  ranks  of  the  party  whose  banner 
bears  the  inscription,  ^^  Principles,  not  Men." 

In  a  representative  form  of  government,  the  public  morala  and 
the  administration  of  public  affairs  cannot  rise  to  a  higher  plane 
than  the  character  of  those  who  are  elected  as  representatives,  or  to 
fill  the  offices.  If  public  virtue  is  to  prevail,  and  distinguish  the 
execution  of  high  public  trusty,  candidates  for  those  positions  most 
be  men  of  virtue,  as  well  as  men  of  character  and  capability ;  aod 
the  stability  of  our  institutions  in  a  great  measure  depends  upon 
the  confidence  and  esteem  in  which  those  occupying  such  high  posi- 
tions are  held  by  their  fellow-citizens.  This  cannot  be  attained  if 
charges  of  crime  against  them,  which  are  falsely  made  or  circulated 
in  the  community,  are  absolutely  privileged,  though  made  in  good 
faith.  I  think  the  circuit  judge  erred  in  laying  down  such  rule. 
If  the  charges  were  false,  and  made  in  an  honest  belief  of  their 
truth,  after  reasonable  and  proper  investigation,  such  fact  would  go 
to  mitigate  the  damages,  and  under  certain  circumstances,  such  as 
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are  alluded  to  in  BaiUy  v.  Kalamazoo  Puhli»hing  Co.,  the  jury 
would  be  warrant«d  In  reducing  the  damages  to  a  minimum. 

In  the  case  under  consideration  the  parties  were  both  residents 
of  the  city  of  Big  Rapids,  and  they  had  resided  there  over  ten 
fears.  It  would  seem  an  easy  matter  for  the  defendant  to  have 
informed  himself  of  the  truth  of  the  statement  of  facts  made  in  the 
irticle  published.  He  testifies  that  he  had  no  personal  ill  will 
igainst  the  plaintiff,  and  knew  him  very  well.  It  seems  reasonable, 
lot  as  asking  too  much,  for  him  in  the  coarse  of  his  investigation  to 
lave  called  upon  the  plaintiff  and  requested  a  statement  as  to  the 
:ruth  of  the  charges  he  had  heard  and  was  about  to  repeat.  The 
reasonableness  of  his  investigation,  however,  was  for  the  jury,  under 
ill  the  circumstances,  from  which  they  were  to  deduce  the  fact 
whether  the  publication  was  made  in  good  faith,  and  with  an  honest 
unrpose  to  enlighten  the  public  upon  the  character  and  fitness  of 
:be  plaintiff  for  the  position  he  sought  The  article  claims  to  state 
acts,  and  those  facts  charged  the  ptaiotiff  with  a  crime,  and  I  think 
he  defendant  cannot  excuse  himself  from  liability  without  proving 
he  truth  of  such  charges. 

The  &ct  that  the  article  was  copied  from  a  paper  published  in  an 
idjoining  county,  and  accredited  to  that  paper,  was  received  in 
nitigatton  of  damages.  This  is  the  law  in  case  of  verbal  slander, 
mt  the  rule  does  not  necessarily  always  obtain  in  cases  of  libel.  It 
nnst  depend  upon  the  circumstances  of  the  particular  case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 

lilt  two  principal  caaea  form  in  import-  fined  to  the  troth,  or  what  in  good  f^th 

lOi  addition  lo  the  literatnre  upon  the  in-  and  upon  probable  caate  is  beliered  to  b« 

ereiting  queation  therein  diKussed.     In  true,  and  the  nnller  must  relate  to  iha 

he  case  of  Exprea  Printiay  Co.  t.  Cope-  snitableneis  or  unfitness  of  the  candidate 

"nd,  recently  decided  by  lh«   Supreme  for  the  office. 

Joan  of  Texas,  and  reported  in  S4  Am.         A  careful  Btud;  of  that  case  convinced 

^»   Re^.  <N.  S.)   e-tO,  the  rnle  was  as  ofits  curreclness  andit  is  unnecesgar; 

■id  duvD,  that  where  a  person  contents  to  repeat  what  we  tliere  Mtid.   The  prin- 

0  become   a  candidate  for  public  office  cipai   case   of  Briggi   v.    Garrflt,    lays 

onferred  by  a  popnlar  election,  he  should  down  substantially  the  same  doctrine  ns 

c  considered  as  putting  hia  character  in  the  case  nbore  referred  to,  and  we  do  noc 

»ae  K)  far  as  respects  his  qnalifications  understand  the  diasenling  jndjtes  to  r|ue»- 

iir  the  office;  and  that  whatever  per-  tion  this  principle.   Their  contention  was 

■int  to  the  qaatificalion  of  the  candidate  only  that  the  question  of  good  faith,  belief 

or  the  office  eoufht  is  alcBitimatcsubjcct  in  the  irulh  of  the  statement  and  the  enist- 

;  but  state-  encc  of  actual  malice,  were  questions  for 

ust  be  con-  thejury.     Mekccr,  J.,  said  :  "Itmay 
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be  asked,  are  the  people  to  be  prevented 
from  criticizing  and  discossing  the  con- 
duct, cfiaroctcr  and  qualifications  of  a  can- 
didate for  office  t  Undoubtedly  they  are 
not.  They  must,  however,  confine  them- 
selves within  the  limits  of  truth,  or  per- 
mit a  jury  to  pass  upon  their  good  faith 
and  motive  when  they  make  a  false 
charge:*'  Starkie,  Slander  110. 

The  case  of  Marks  v.  Bakery  28  Minn. 
162,  referred  to  by  the  court  in  Brigyt 
T.  Garrett,  is  of  more  than  ordinary  in- 
terest in  this  connection.  In  that  case 
the  plaintiff  was  treasurer  of  the  city  of 
Mankato,  and  a  candidate  for  re-election. 
The  defendants  being  residents  and  tax- 
payers of  said  city,  published  a  commu- 
nication in  a  newspaper  published  in 
said  city,  of  which  they  were  editors 
and  proprietors,  charging  or  insinuating 
that  the  plaintiff  had,  as  appeared  by 
certain  official  reports,  failed  to  account 
for  city  funds  which  had  come  into  his 
hands  as  such  treasurer,  and  that  (as 
plaintiflTs  claimed)  he  had  embezzled  a 
portion  of  such  funds  ;  and  it  was  held 
that  such  publication,  if  made  in  good 
faith,  was  privileged. 

The  case  of  Crane  v.  Waters,  10  Fed. 
Kcp.  619,  also  supports  the  doctrine  of 
Briggs  v.  Garrett.  In  that  case  Lowell, 
J.,  said:  ''The  modern  doctrine,  as 
shown  by  the  cases  cited  for  the  defend- 
ants, appears  to  be  that  the  public  has  a 
right  to  discuss,  in  good  faith,  the  public 
conduct  and  qualifications  of  a  public 
man,  such  as  a  judge,  an  ambassador, 
&c.,  with  more  freedom  than  they  can 
take  with  a  private  matter  or  with  the 
private  conduct  of  any  one.  In  such 
discussions  they  are  not  held  to  prove  the 
exact  truth  of  their  statements,  provided 
they  are  not  actuated  by  express  malice, 
and  that  there  is  reasonable  ground  for 
their  statements  or  inferences,  all  of 
which  is  for  the  jury,*' 

With  reference  to  the  principal  case  of 


Bnmson  y.  Bruce,  it  seems  to  as  that  du 
learned  judge  who  tried  the  esse  at  wit 
priuo  made  a  very  clear  and  concise  state- 
ment of  the  law  as  it  seems  to  be  estab- 
lished by  the  weight  of  modem  aatbority. 
It  seems  to  us  that  the  learned  judge  who 
delivered  the  opinion  of  the  appeUate 
court  has  drawn  a  picture  of  the  erils 
flowing  from  the  rule  laid  down  io  dw 
court  below,  rather  more  lurid  than  the 
facts  will  warrant.     He  says,  "  Under 
such  a  rule  the  advocates  of  both  or  all 
candidates  would   let  fly  their  poiMocd 
shafts  of  defamation  and  charges,  to  be 
met  by  counter-charges,  until  the  bewil- 
dered voter  not  knowing  who  or  vhat  to 
believe,  must  of  necessity  shot  his  ejes  to 
the  fitness  and  character  of  the  candidates 
and  join   the  ranks  of  the  partj  whose 
banner  bears  the  inscription  '  Principles 
not  men  V"    Qualified  as  is  the  doctrine 
of  the  court  in  this  case  by  the  mleidat- 
ing  to  the  mitigation  of  damages,  it  is  on 
grounds  of  public  policy,  impossible  to 
deny  tliat  it  is  a  reasonable  rule ;  hot  die 
old  rule  laid  down  in  the  caseof /Toi^  ▼• 
Root,  and  other  similar  cases  approred 
by  the  court  in  the  principal  case,  is  one 
which,  as  it  seems  to  us,  will  not  old- 
mately  prevail  in  this  country ;  and  we 
are  not  aware  that  a  more  8ati$factor7 
state  of  morality  on  the  part  of  the  pnb- 
lie  press  exists  in  New  York  and  other 
states  adhering  to  that  doctrine  than  ia 
Pennsylvania,    Minnesota,   and    other 
states  adopting  tho  rule  laid  down  io 
Briggs  v.  Garrett,     Upon  the  whole,  it 
seems  clear  that  the  weight  of  modem 
anthority  supports  the  rule  laid  down  in 
Briggs  v.  Garrett,  and  that  so  k)ng  « 
trial  by  jury  is  preserved,  there  is  no  im- 
mediate danger  of  the  subTersion  of  the 
social  fabric  from  the  general  adoptioa 
of  tho  rule  of  this  case. 

M.  D.  EwiLL. 

Chicago. 
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Supreme  Court  of  Indiana. 
KREAMER  d.  STATE. 
Unitr  a  ilatate  impocing  ■  fine  for  the  sala  of  liquor  to  »  minor 
I  be  had  ir  ihe  accused  made  the  sale  to  the  minor  after  the  exerciie  cf  proper 

:lion,  and  in  (be  honest  belief  that  the  purcfaseer  was  of  lawful  age. 
in  indictment,  charging  a  Bingle  eale  to  one  person  only,  for  one  price,  of  a  num- 
of  commoditiea,  the  unlawful  sale  of  either  one  of  which,  woold,  under  the  atal- 
coniiitut«  a  public  offence,  is  not  bad  for  duplicitj. 

Appeal  from  Clark  Circuit  Court. 
B.  C.  Vance  and  John  H.  StoUenburg,  for  appellant. 
The  Attomey-Qeneral,  for  the  state. 
Fbe  opiuion  of  the  court  wag  delivered  by 
tlowE,  J. — In  this  case,  the  indictment  charged  that,  at  Clark 
inty,  on  the  first  day  of  June  1885,  Christina  Kreamer  did  then 
1  tbere,  for  the  price  often  cents,  unlawfully  sell  to  Calvin  Henley, 
lerson  then  and  there  under  the  age  of  twenty-one  years,  intoxi- 
ing,  spirituous,  vinous  and  malt  liquors.  Under  appellant's 
&ignment  and  plea  of  not  guilty,  the  issue  joined  by  consent 
)  tried  by  the  court ;  and  a  finding  was  made  that  she  was  guilty 
charged  in  the  indictment,  and  her  punishment  was  assessed  at  a 
>  of  {20.  Over  appellant's  motion  for  a  new  trial,  judgment  was 
dcred  against  her  for  the  fine  assessed  and  costs.  Errors  are 
gned  here  by  appellant,  which  call  in  question  the  overruling 
of  her  motion  to  quash  the  indictment ;  and  (2)  of  her  motion 
a  new  trial.  We  will  consider  these  alleged  errors,  and  decide 
qoeationa  thereby  presented,  in  the  order  of  their  statement. 
.  Did  the  trial  court  err  in  overruling  appellant's  motion  to 
ish  the  indictment?  This  motion  was  in  writing,  and  two  causes 
e  assigned  therein  for  quashing  the  indictment,  namely  :  First, 
indictment  does  not  state  any  statutory  offence:  and,  second, 
duplicity  in  such  indictment,  whereby  the  same  is  bad."  It  ia 
lifest  that  it  was  intended  to  charge  appellant,  in  and  by  the 
ctment  against  her,  with  the  statutory  offence  which  is  defined, 
\\a  punishment  prescribed  in  sect.  2094,  Rev,  Stat.  1881,  So 
as  applicable  to  the  case  in  hand,  this  section  of  the  statute  pro- 
»  as  follows  : 

Whoever,  directly  or  indirectly,  sells  *   *  *  any  spirituous, 
>us,  malt,  or  other  intoxicating  liquors,  to  any  person  under  the 
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age  of  twenty-one  years,  shall  be  fined  in  any  sum  not  more  than 
one  hundred  dollars,  nor  less  than  twenty  dollars." 

Appellant's  learned  counsel  very  earnestly  insist,  in  their  brief 
of  this  cause,  that  the  indictment,  the  substance  of  which  we  have 
heretofore  given,  is  bad  for  duplicity  in  this :  that  it  charges,  in  a 
single  count,  the  unlawful  sale  of  spirituous,  vinous,  malt  and  in- 
toxicating liquors.  The  indictment  is  badly  constructed,  and  on 
that  score  is  justly  subject  to  criticism,  but  we  do  not  think  it  can 
be  correctly  charged  with  duplicity,  in  the  proper  sense  of  that 
term,  as  applied  to  an  indictment  or  other  pleading.  It  charges  a 
single  sale  to  one  person  only,  for  one  price,  of  a  number  of  com- 
modities, the  unlawful  sale  of  either  one  of  which  commodities 
would,  under  the  statute,  constitute  a  public  offence.  In  other 
words,  the  indictment  charges  appellant  with  only  one  public  offence 
punishable  with  only  one  punishment.  In  the  recent  cases  of  Doiru 
V.  State,  100  Ind.  154,  and  Fahnestock  v.  State,  102  Id.  156,  we 
have  held,  and  correctly  so  we  think,  that  such  an  indictment  is  not 
bad  for  duplicity.  See,  also,  Stockwell  v.  State,  85  Ind.  522; 
Stout  V.  State,  93  Id.  150,  and  Stout  v.  State,  96  Id.  407.  The 
motion  to  quash  the  indictment  in  the  case  under  consideration  was 
correctly  overruled. 

2.  Under  the  alleged  error  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial,  it  is  claimed  by  her  counsel  that  the  evidence 
in  the  record  shows,  without  conflict,  that  she  made  the  sale  of  in- 
toxicating liquor  to  Calvin  Henley,  as  charged  in  the  indictment, 
after  exercising  proper  caution  in  the  reasonable  and  honest  belief 
ttiat  he  was,  at  the  time  of  such  sale,  of  full  and  lawful  age.  We 
are  of  opinion  that  this  claim  of  appellant's  counsel  is  fully  sus- 
tained by  the  record  of  this  cause.  Under  our  decisions,  such  a 
sale  of  intoxicating  liquor  to  a  minor,  made  under  such  circom- 
stances,  is  not  a  criminal  violation  of  our  statute,  making  the  sale 
of  such  liquor  to  a  minor  a  public  offence  :  State  v.  Kalb,  14  Ind. 
403;  Rineman  v.  State,  24  Id.  80;  Goetz  v.  State,  41  Id.  162; 
Payne  v.  State,  74  Id.  203;  ffunter  v.  State,  101  Id,  241.  Ap- 
pellant's motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Much  of  the   law   applicable  to  sales  1.  The  doctrine  laid  down  in  tbenudn 

of  intoxicating  liquors  to  habitual  drunk-  case,  that  a   sale  of  liquor  to  a  minor 

ards  is  doubtless  applicable  to  sales  to  upon  the  exercise  of  proper  caadon  anti 

minors,  but  this  note  is  confined  to  the  in  the  belief  that  the  minor  is  of  la«^nl 

latter  class  of  prohibited  sales.  age,  is  not  a  criminal  offence  uioer  sttf- 
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seller.  If  he  does  not  know  the  party 
who  seeks  to  buy  intoxicating  liquors  at 
his  counter  is  legally  competent  to  do  so, 
he  niast  refuse  to  make  the  sale:" 
McCuteheon  y.  People^  69  111.  601. 

It  is  incumbent  on  the  vendor  of 
liquors  to  know  that  his  customer  labors 
under  no  disability,  as  it  is  for  him  to 
know  the  law,  and  his  ignorance  of 
neither  will  excuse  him  :"  Ulrich  v.  Com- 
monwealth, 6  Bush  (Ky.)  400. 

"  It  is  not  as  though  it  was  lawful  to 
sell  generally.  Being  unlawful  to  sell 
to  any  and  all  classes,  he  applied  for  and 
obtuned  a  license  to  sell  only  to  a  por- 
tion of  the  community,  and  he  must  see 
that  he  sells  to  only  such  as  is  permitted 
by  his  license  :**  Farther  v.  People,  77 
111.  388. 

'*The  business  in  which  the  liquor 
vendor  engages  is  an  unlawful  buFiness 
except  under  circumstances,  and  when 
he  sells  he  assumes  the  burden  of  know- 
ing that  these  circumstances  exist.  *  *  * 
When  one  sells  intoxicating  liquors,  he 
must  know  at  his  peril  whether  or  not 
a  lawful  sale  can  be  made  to  the  pur- 
chaser :"  Jamison  v.  Burton,  43  la. 
882. 

'  *  It  has  been  held,  that  while  an  honest 
and  reasonable  belief  in  the  lawful  age 
of  the  minor  is  no  defence  to  a  criminal 
action,  it  may  be  shown  in  mitigation  of 
the  otfence :"  Cramptonr.  State,  37  Ark. 
108. 

3.  Where  the  words  «*  wilfully" 
''knowingly,*'  or  words  of  like  import 
are  used,  the  prosecution  must  show  that 
the  seller  *'  knew  or  had  reason  to  know'* 
that  the  buyer  was  a  minor :  Perry  ▼. 
Edwards,  44  N.  Y.  223  ;  Hunter  ▼.  J^ate, 
18  Tex.  App.  444. 

4.  Where  the  statute  provides  for  the 
sale  of  liquor  to  minors  upon  the  consent 
of  parents,  guardians,  physicians,  &c., 
the  seller  must  be  careful  to  come  within 
a  strict  construction  of  the  statute :  Jami- 
son V.  Burton,  43  la.  282  ;  State  v.  Fair- 
field, 37  Me.  517. 

The  seller  must  show  such  consent: 


Farrell  ▼.  State,  32  Ala.  557  ;  Edgar  v. 
State,  37  Ark.  819  ;  Pounders  ▼.  Statt, 
Id.  399.  And  if  no  person  be  linng 
capable  of  giving  the  required  conseot 
there  can  be  no  legal  sale :  Waller  t. 
State,  38  Ark.  657, 

Where  the  statute  makes  no  pro- 
vision for  sales  upon  the  consent  of 
parents,  &c.,  such  consent  when  giren 
will  constitute  no  defence  to  an  action : 
Bain  v.  State,  61  Ala.  75 ;  Adler  x. 
State,  55  Id.  16;  State  v.  Clottu,  SS 
Ind.  409  ;  Gr^  v.  State,  32  Ohio  St. 
167. 

5.  Where  the  statute  is  to  the  effect 
that  *'  whoever  by  himself  or  his  agent 
or  servant  shall  sell,"  &c.  (III.  Stat.), 
the  authorities  are  not  agreed  open  the 
question  of  the  principal's  liabilitv  for 
unauthorized  sales  by  his  agent.  Some 
states  maintain  that  in  such  a  sale  there 
can  be  no  criminal  intent  on  the  part  of 
the  principal  and  therefore  no  offence : 
Zeller  v.  State,  46  tnd.  304  ;  Thompson 
V.  State,  45  Id.  495  ;  Lauer  v.  State,  84 
Id.  131  ;  Anderson  v.  State,  22  Ohio  St. 
805. 

In  Hanson  v.  State,  43  Ind.  550,  the 
court,  holding  such  a  sale  no  offence, 
said:  ''But  can  we  presume  that  the 
defendant  when  he  left  the  bartender  in 
charge  of  the  bar,  made  him  his  agent 
to  sell  to  a  minor,  an  act  which  would 
be  in  violation  of  law?" 

On  the  other  hand,  the  liability  of  die 
principal  for  his  agent's  sales,  unaothor- 
ized  and  even  contrary  to  instroctions, 
has  been  strongly  argued :  Dudley  v. 
Sautbine,  49  la.  650  ;  McCuteheon  r. 
People,  69  111.  601  ;  Roberge  v.  Brnn- 
ham,  124  Mass.  877. 

"  The  law  says  to  persons  wishing  to 
engage  in  selling  spirituous  liquors,  or 
to  be  interested  in  the  sales  tliereof,  joa 
must  be  careful  in  the  selection  of  jonr 
partners,  or  servants,  and  watchful  of 
their  conduct  in  your  business ;  for  if 
they  make  forbidden  sales,  you  are  r^ 
sponsible.  *  *  ♦  If  you  are  not  willing 
to  engage  or  be  interested  in  the  bosh 
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fn  on  the«  terma,  there  is  no  compul- 
ion  upon  jon  (o  do  so:"  tMnnwn  t. 
iUite,  38  Ark.  Gil. 

"  ThcT  forbade  him  [barkeeper],  to 
til  liquor  to  minor*.  So  did  the  law. 
lii  dntj  wag  do  more  ctearl}'  deflned 
lOr  made  an;  more  imperatiTe  bf  such 
ojimclioni  or  coiDmands.  •  •  •  Dnder 
is  employment  to  sell  over  their  coanter 
II  Ibe  general  conne  of  their  erode,  he 
'aa  pJaeed  in  a  position  bv  them  where 
e  was  necesuiily  called  npon  to  exer- 
in  a  itiacretion  in  determining  the 
egalitj  of  cverj  propoaed  sale,  and  it 
aiut  be  held  that  in  passing  npon  aach 
iqwiiioD,  and  in  the  determination  of 
lie  fact,  according  to  his  best  judgment, 
lE  •mts  actinc  within  the  authority  con- 
erred  upon  him  and  within  the  scope  of 
is  employment:"  /lynn  v.  Galttburg, 
Sill.  App.  (Bradw.)  300. 

t.  One  present  at  an  illegal  sale,  aid- 
ng  in  the  capacity  of  change-maker,  is 
iable:  Johnmn  t.  Aop/c,  83  III.  431. 
Vhere  the  liquor  is  sold  to  an  adult,  by 


rbom  it  ii  give 


iobedra 


lie  bar,  the  seller  baa  been  held  not  liable, 
lien  lite  buyer  was  obviously  the  ajcent 
the  minor  :   Siegtl  t.  Ptople,  lOB  Itl. 


B9.  Bnt  otherwise  if  the  seller  knows 
that  the  liqnor  is  purchased  for  the  minor  : 
Slalt  T.  Muntm,  3S  Ohio  St.  361. 
"  The  fact  that  it  may  h«Te  biicn  pur- 
chased by  (he  defendant,  with  money 
furnished  in  whole  or  in  part  by  the 
minor,  whereby  the  liquor  became  the 
property  of  the  minor,  will  not  relieve 
the  defendant  of  guilt"  on  a  charge  of 
illegal  giving :  Comnunuctallk  v.  Davii, 
la  Bush  (Ky.)  a*o, 

■'Nor  will  it  be  a  defence,  that  the 
liqoor  was  sent  for  with  money,  by  a 
third  person,  to  whom  it  might  lawfully 
have  been  sold,  and  that  the  agent  ivas 
so  informed  when  he  delivered  it  la  the 
minor  r  Slale  v.  Fairfield,  37  Me.  SI"  ; 
CommoniBfallh  v,  Finatgaa,  1S4  Ma^. 
3U  ;  Bain  v.  Slale,  61  Ala.  75.  But 
see  Conmomceallh  t.  LatliavilU,  120 
Moss.  38S  ;  Handall  v.  Slale,  U  0.  St. 
435.  See,  also,  Bail  v.  PeopU,  17  Hun 
SSI. 

Where  the  charge  is  for  nelline  or  yiV 

ing  liquor  to  H  minor,  "  the  ownership 
of  the  liquor  is  not  an  ingredient  of  the 
offence."  Ciua.  A.  Bobbin8. 

Lincoln,  Neb, 
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miere  an  employee,  enetged  under  a  contract  fora  specifled  lime,  Ibe  wages  being 
Mvahla  in  instalments,  is  wrongfully  discharged  before  the  expiration  of  the  period 
f  hire,  and  all  wages  acioally  earned  at  the  time  of  the  discharge  have  been  paid, 
in  aclinn  will  not  lie  to  recover  the  future  instalments  ai  tbongb  acioally  earned, 
iDi  the  remedy  is  by  action  for  damages  arising  from  the  breach  of  tbe  contract,  and 
UK  recovery  upon  snch  claim  is  a  bar  to  a  fatnre  action. 

Erbor  to  DiBtrict  Court  Allen  County. 

iMtah  PillarB  and  Prophet  ^  Eastman,  for  plaintiff  in  error. 

Mead  ^  TownMend,  for  defendant  in  error. 

The  opinion  of  the  conrt  was  delivered  by 
Spbar,  J. — This  action  is  brought  to  recoTor  for  wages  claimed 
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to  be  due  from  the  defendant  to  the  plaintiff  upon  a  contract  made 
December  13th  1881,  ivbereby,  in  consideration  that  plaintiff  would 
faithfully  and  diligently  serve  the  defendant  as  superintendent  of 
the  stone  and  brick  work  in  the  construction  of  the  court^hoose  then 
in  progress  of  erection  at  Lima,  until  the  stone  and  brick  work 
should  be  completed,  &c.,  the  defendant  agreed  to  employ  plaintiff 
as  such  superintendent  during  the  period  aforesaid,  and  to  pay  him 
for  his  services  at  the  end  of  each  and  every  month  the  sum  of  $100. 
The  petition  avers  that  the  plaintiff  entered  upon  the  employment, 
and  discharged  the  duties  thereof  until  April  6th  1882 ;  vben  al- 
though the  stone  and  brick  work  was  not  completed,  and  the  plain- 
tiff was,  and  has  since  been,  ready  and  willing  to  perform  all  the 
conditions  of  said  agreement  upon  his  part,  the  defendant  refused  to 
allow  him  so  to  do,  and  to  pay  him  therefor,  and  discharged  him 
therefrom  without  any  reasonable  cause,  and  has  since  hitherto 
refused  to  employ  plaintiff  for  the  remainder  of  said  term.  On  the 
18th  day  of  August  1883,  plaintiff  duly  requested  defendant  to  pay 
him  his  wages  due  him  for  his  services  upon  and  by  reason  of  said 
contract  for  the  period  of  two  months  from  the  13th  day  of  June 
1882,  to  the  13th  day  of  August  1882,  which  defendant  refuses  to 
do,  whereby  plaintiff  has  lost  the  wages  he  otherwise  would  hare 
obtained  from  said  employment  from  said  13th  June  1882,  to  said 
13th  August  1882,  to  his  damage  in  the  sum  of  $200,  for  which, 
with  interest  from  August  13th  1882,  he  asks  judgment.  The 
answer  of  the  defendant  sets  up  in  bar  an  alleged  former  reooTeiy 
for  the  same  cause  of  action  between  the  same  parties,  upon  the  same 
contract,  at  the  October  Term  1882,  of  the  Court  of  Common  Plc»8 
of  Allen  county,  at  which  term  a  judgment  upon  the  merits  vas 
rendered  in  favor  of  plaintiff  for  $205.30.  The  petition  of  the 
plaintiff  in  the  former  case  is  set  out,  and  is  identical  with  the  peu- 
tion  in  the  present  case,  except  as  to  time,  the  pleader  averring  i^ 
the  first  petition,  loss  of  wages  from  April  13th  1882,  and  asking 
to  recover  for  that.  To  this  answer  a  demurrer  was  interposed, 
which  was  overruled  by  the  Court  of  Common  Pleas,  and  judgment 
entered  for  defendant,  which  judgment  was  affirmed  by  the  District 
Court.  To  reverse  this  judgment  of  affirmance  the  present  action 
is  prosecuted  in  this  court.  The  question  presented  is  whether, 
under  such  a  contract  as  is  here  set  out,  the  employee  can,  after 
being  discharged,  nothing  being  due  him  for  wages  actually  earned, 
maintain  an  action  for  each  instalment  as  though  earned,  upon  an 
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allegation  of  readiness  to  perform  the  work  ;  or  whether  his  actioB 
is  simpler  one  for  damages  for  the  employer's  breach  of  contract,  and 
he  is  limited  to  one  action  and  one  recovery  for  Buch  damages.  If 
he  can  hare  bis  option  as  to  these  remedies,  then  the  cause  of  action 
in  the  first  petition  was  not  the  same  as  in  the  present  one,  and  the 
former  judgment  would  not  be  a  bar;  if  he  cannot,  but  is  limited 
to  the  last-named  remedy,  to  wit,  to  damages,  for  breach  of  the  con- 
tract, then,  if  both  are  based  upon  the  same  breach,  it  would  follow 
that  they  are  identical,  and  that  one  vacancy  would  necessarily  ex- 
haust the  plaintifTa  remedy,  and  so  the  former  recovery  nould  be  a 
bar.  There  is  but  one  dismissal — but  one  breach — pleaded.  The 
dismissal  was  one  act ;  and  as  to  the  recovery  of  damages  for  that, 
plaintiff  could  not  split  up  his  cause  of  action,  recovering  a  part  of 
his  damages  in  one  suit,  and  the  remainder  afterwards.  He  must 
include  alt  that  belonged  to  that  cause  of  action  in  his  first  petition, 
so  that  one  suit  and  one  recovery  should  settle  the  rights  of  the  par- 
ties. It  would  be  at  bis  own  risk  and  peril  if  he  negligently  or 
ignorantly  omitted  a  part  of  what  might  properly  have  been  em- 
braced in  the  cause  of  action,  in  his  first  suit.  His  mistake,  if  he 
made  one,  might  be  matter  of  regret,  but  that  could  not  change  the 
rule  of  law. 

The  contention  in  support  of  plaintiffs  claim,  is  that  neither 
action  was  brought  to  recover  damages  for  breach  of  contract  on  the 
part  of  the  board,  but  that  the  plaintiff,  having  his  option,  upon 
being  discharged,  either  to  regard  the  contract  as  broken  by  the 
conduct  of  the  employer,  and  sue  immediately  for  damages  for  its 
breach,  or  treat  the  contract  as  subsisting  for  all  purposes,  and 
maintain  an  action  for  each  instalment  as  it  became  due,  chose  the 
latter,  and  this  he  might  do,  because,  having  been  discharged  with- 
out fault  on  his  part,  his  rights  were  not  lessened,  nor  was  he  bound 
to  treat  the  contract  as  at  an  end.  Having  this  choice  of  remedies, 
it  is  insisted  one  suit  to  recover  upon  instalments  past  due  at 
the  commencement  of  the  action,  and  judgment  thereon,  would  not 
bar  a  future  recovery  upon  instalments  becoming  due  thereafter. 
A  contrary  view,  it  is  argued,  would  entail  great  injustice.  Under  it 
the  employee  would  be  compelled,  unless  he  were  content  with  such 
meagre  damages  as  he  could  prove  immediately  after  his  discharge, 
or,  at  most,  with  less  than  his  real  loss,  to  wait  until  all  were  due 
before  recovering  anything;  and,  inasmuch  as  the  object  in  con- 
tracting for  pay  by  the  month  probably  was  that  he  might  thus 
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support  himself  and  family,  they  would  be  left  to  suffer  while  vait- 
ing  for  the  last  instalment  to  become  due,  and  he  would  thus  be 
driven,  in  any  event,  to  unreasonable  hardship  and  to  a  sacrifice  of 
his  rights  because  of  the  wrongful  act  of  the  employer — a  oonditioii 
of  affairs  which  the  law  would  not  justify. 

That  the  doctrine  contended  for  appeals  strongly  to  the  feelings, 
and  is  not  without  plausibility,  would  seem  to  be  apparent  from  the 
statement,  and  that  it  has  met  with  the  favor  of  courts  in  scvenl 
instances  is  apparent  from  an  examination  of  the  cases  cited  by 
counsel.  Still  the  question  remains,  does  it  rest  upon  solid  foon- 
dation  ? 

The  first  case  in  order  of  time  is  that  of  Qandell  v.  Pontigny,  4 
Camp.  875,  decided  at  Nisi  Prius  term  of  the  King's  Bench  by 
Lord  Ellenborgugh  in  1816.  Plaintiff  was  clerk  for  defendant 
at  200Z.  per  year,  payable  quarterly.  August  11th,  defendant  dis- 
charged plaintiff,  and  paid  him  for  half  quarter  between  July  1st 
and  August  15th.  Plaintiff  denied  the  power  to  discharge,  and 
offered  next  day  to  continue  work,  which  defendant  declined.  Lord 
Ellenborough's  decision  is  as  follows  :  *^  If  the  plaintiff  was  dis- 
charged without  sufficient  cause,  I  think  this  action  maintainable. 
Having  served  a  part  of  the  quarter,  and  being  willing  to  serve  the 
residue,  in  contemplation  of  law,  he  may  be  considered  to  have 
served  the  whole.  The  defendant  was  therefore  indebted  to  him  for 
work  and  labor  in  the  sum  sought  to  be  recovered." 

John  William  Smith  in  his  note  to  Gutter  v.  Powell^  2  Smith 
Lead.  Cas.,  pt.  I.,  says  that  ^*  a  servant  wrongfully  dismissed  has 
his  election  of  three  remedies :  Firsts  a  special  action  for  breach  of 
contract,  and  he  may  pursue  this  remedy  at  once ;  Second^  he  may 
wait  until  the  termination  of  the  period  for  which  he  was  employ^ 
and  then,  perhaps,  sue  for  his  whole  wages  in  indebitatus  asBUff^P^^ 
relying  on  the  doctrine  of  constructive  service;"  and  he  cites 
Qandell  v.  Pontigny, 

Two  cases  are  cited  from  the  Supreme  Court  of  New  York,  ^'^^'^ 
a  similar  doctrine  is  held.    In  ffuntington  v.  Ogdensburgh  ^  X"  ^' 
JSd.,  reported  in 7  Am.  Law  Reg.  (N. S.)  143,  decided  by  JamKSi ^^ 
the  holding  is  that  "  where  a  person  employed  for  a  certain  ter®  * 
a  fixed  salary,  payable  monthly,  is  wrongfully  discharged  befof^  ^ 
end  of  the  term,  he  may  sue  for  each  month's  salary  as  it  hec^^^ 
due,  and  the  first  judgment  will  not  be  a  bar  to  another  actia<i  ^^' 
salary  subsequently  coming  due. 


JAMES  B.  BOARD  OF  COM.  OF  ALLEN  COONTT.  525 

In  the  case  of  Thompson  v.  Wood,  1  Hilt.  96,  Inqraham,  J., 
sajs,  "  When  an  agreemeDt  of  tbis  kind  iB  broken,  the  person  has 
his  election  either  to  sue  for  his  wages  as  the;  become  due  from  time 
to  time,  or  to  bring  one  action  for  damages  for  breach  of  the  con- 
tract." This  holding  that  the  employee  may  sue  for  wages  as  they 
become  due  from  time  to  time,  was  not  necessary  to  a  decision  of 
the  case,  and  was  apparently  based  upon  the  holding  of  Lord 
Ellbnbokouob,  before  quoted. 

StrauBS  V.  Meertief,  64  Ala.  299,  is  to  the  same  effect.  Bsiok- 
ELL,  J.,  in  deciding  the  case,  says :  "  It  is  not  matter  of  doubt  that 
when  a  contract  is  made  for  personal  services  for  a  particular  term 
at  stipulated  wages,  if  the  party  employed  is,  without  cause,  dis- 
charged during  the  term,  *  *  *  he  is  not  compelled  to  accept  the 
breach  of  his  employer  aa  a  termination  of  the  contract.  He  may 
elect  to  treat  it  as  continuing,  and,  keeping  himself  in  readiness  to 
perform  the  contract  on  his  part,  may  recover  the  wages  due  on  the 
expiration  of  the  term  ;  and  if  the  wages  are  payable  by  instalments, 
he  may  sue  for  and  recover  each  instalment  as  it  becomes  due." 

Other  cases  by  the  same  court  hold  a  like  doctrine,  and  it  seems 
to  have  been  accepted  by  the  courts  of  Mississippi,  Missouri,  lUi- 
Dois  and  Wisconsin. 

The  decisions  in  these  cases  appear  to  rest  upon  the  doctrine  of 
"  constmctire  service."  In  several  of  them  it  is  adopted  in  words; 
in  others  the  principle  is  assumed  without  designating  it  by  that 
title.  If  that  is  not  their  basis,  it  is  difficult  to  see  that  they  have 
any.  The  theory  of  that  doctrine  seems  to  be  that,  inasmuch  as  the 
employee  holds  himself  to  do  the  work,  therefore  he  has  done  the 
work ;  that  readiness  is,  for  all  purposes,  equivalent  to  performance. 
For  the  purpose  of  allowing  a  recovery  in  some  amount  his  readi- 
ness to  do  and  tender  of  performance  may  have  the  effect  of  per- 
FormaQce  to  the  extent  of  putting  the  employer  in  the  wrong ;  but 
tiow  can  it  be  said,  in  truth,  that  he  has  done  the  work — that  he 
lias  performed?  The  claim  is  baaed  upon  a  fiction,  an  untruth. 
Ihere  is  no  acceptance  of  the  services;  there  is  no  delivery  of 
;hem ;  the  defendant  has  not  had  the  benefit  of  them  ;  he  has 
lot  had  value  received ;  and  upon  what  principle  is  it  that  in  law 
le  is  liable  for  the  agreed  price  when  he  has  not  received  the  com- 
nodity  which  he  agreed  to  buy,  and  the  other  party  has  not  parted 
ivitb  the  commodity  which  he  agreed  to  sell?  The  doctrine  of 
'  constructive  service,"  as  applied  to  a  case  of  this  character,  is 
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one  beset  with  difficulties.  It  requires  a  plaintiiF  to  assume  that  to 
exist  which  in  fact  has  no  existence.  lie  is  demanding  wages  when 
he  is  rendering  no  service.  The  doctrine  contradicts  the  very  term 
itself.  How  can  he  truthfully  aver,  as  in  indebitatus  asfumpsit,  that 
the  defendant  is  indebted  to  him  for  work  and  labor  dime  f  Aver- 
ring it,  how  could  he  prove  it  ?  But  aside  from  the  matter  of  plead- 
ing and  proof,  in  order  to  recover  upon  the  strength  of  this  doctrine 
the  employee  must  not  only  be  willing  to  perform  on  his  part,  bat 
must  hold  himself  in  readiness  to  perform.  This  implies  that  he 
will  remain  idle.  Public  policy,  not  to  say  public  morals,  forbids 
the  encouragement  of  an  idle  class.  Being  subject  to  the  universal 
rule  that  a  person  by  the  act  of  another  is  bound  to  use  ordinary 
diligence  to  make  the  damages  as  light  as  may  be,  the  discharged 
employee  must  use  ordinary  care  to  obtain  employment.  He  may 
not  be  required  to  seek  elsewhere,  or  to  engage  in  a  different  indus- 
try. But  he  is  bound  to  use  ordinary  effort  to  obtain  similar  em- 
ployment in  the  same  vicinity.  At  least  if  such  employment  is 
offered,  he  is  bound  to  take  advantage  of  it.  It  would  be  a  direct 
encouragement  to  idleness  to  hold  that  he  who  may  have,  but  refuses, 
similar  services,  is  entitled  to  full  compensation  the  same  as  though 
he  performed  full  labor.  This  rule  stands  squarely  across  the  padi 
of  ^'constructive  service  ;"  for,  if  the  workman  is  bound  to  accept 
employment  of  another  employer,  how  can  he  continue  ready  to 
resume  work  under  his  former  employer  ?  A  learned  writer,  whose 
valued  paper  in  support  of  the  doctrine  of  '^  constructive  service"  is 
cited  by  counsel  uses  this  language :  ''The  doctrine  of  constructive 
service,  however,  does  not  permit  an  employee  who  has  been  wrong- 
fully discharged,  to  remain  wilfully  idle  during  the  period  for  which 
he  has  been  engaged."  A  most  singular  conception  of  the  ground- 
work of  the  doctrine,  it  seems  to  us.  Being  actually  at  work  for 
B.,  how  can  he  be  constructively  at  work  for  A.  ?  Being  required 
to  hold  himself  in  readiness  to  resume  his  work  for  A.,  how  can  he 
engage  with  B.  ?  Engaging  with  B.,  how  can  he  be  ready  to 
resume  work  with  A.  ? 

''  Constructive  service,**  as  here  sought  to  be  applied,  never  had, 
as  we  think,  support  in  principle,  and,  in  large  measure,  the  support 
heretofore  found  for  it  upon  authority  has  disappeared.  The  case 
of  Gandell  v.  Pontigny^  after  being  followed  in  several  cases  in 
England,  was  overruled  in  Archard  v.  Homor^  8  Car.  k  P.  349, 
which  was  approved  in  Smith  v.  Hayward^  7  Adol.  &  E.  644,  and 
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in  the  Uter  caao  of  Goodman  t.  Pocock,  16  Adol.  &  E.  (N.  S. 
576.  To  like  effect  will  be  found  Beckham  v.  Drake,  2  11.  L.  606 
and  in  Emmena  y.  Elderton,  4  H.  L.  645.  Mr.  Smith's  aeconc 
propoaition  in  his  notes  to  Gutter  v.  Powell,  is  expressly  disprovet 
in  Goodman  v.  Pocock ;  Erle,  J.,  giving  as  a  reason  why  it  wai 
not  maintainable,  that  "  the  servant  would  not,  if  it  were  true,  bi 
permitted  to  engage  in  any  other  work,  and  would  be  compelled  ti 
remain  idle  and  unemployed,  while  it  is  undoubtedly  the  law  tha 
he  should  use  due  diligence  in  seeking  other  like  employment  ii 
the  same  vicinity,  and  not  eat  the  bread  of  idleness."  And  ii 
Oloisman  v.  Lacotte,  28  Eng.  Law  &  Eq.  140,  a  still  later  case 
Lord  Campbell  says :  "  But  if  the  contract  is  entirely  broken,  ant 
the  relation  of  employer  and  employed  put  an  end  to,  I  agree  tha 
the  party  suing  ought  to  allege  in  his  declaration  the  whole  grava 
men  that  he  suffers  by  such  breach  of  contract,  that  be  may  receivi 
therein  all  the  damages  that  may  inure  to  him  in  consequence." 

So  that  it  may  not  be  too  much  to  say  that  the  doctrine  of  "  con' 
Btructive  service"  has,  in  England,  where  it  had  its  origin,  beer 
repudiated,  and  the  law  there  established  that  a  servant  wrongfully 
discharged  has  no  action  for  wages  unless  something  is  due  for  pas' 
services  actually  rendered ;  and  as  to  any  other  claim  on  the  con 
tract  it  is  for  the  breach  of  it,  and  for  his  damages  resulting  there 
from,  being  the  ordinary  action  for  damages,  and  not  the  common 
law  action  of  indebitatus  assumpsit. 

Mor  are  the  cases  in  New  York,  heretofore  referred  to,  now  au 
thority  in  that  state.  For  this,  see  Moody  v.  Leverich,  4  Dalj 
401,  where  the  holding  is  to  the  effect  that  a  servant  wrongfully 
dismiased,  cannot  wait  until  the  expiration  of  the  period,  and  thet 
sue  for  his  whole  wages  on  the  ground  of  constructive  service,  biE 
only  remedy  being  an  action  for  breach  of  the  contract  of  hiring. 
AW,  Howard  v.  Daly,  61  N.  Y.  362,  where  GanJell  v.  Pontigny. 
Thompson  V.  Wood,  and  the  cases  in  Alabama,  Misissippi,  Missouri, 
and  Wisconsin  are  distinctly  disapproved,  and  the  doctrine  of  "con' 
strnctive  service"  declared  to  be  "  so  opposed  to  principle,  so  clearlj 
hostile  to  the  great  mass  of  authorities,  and  so  wholly  irreconcil' 
able  to  that  great  and  beneficent  rule  of  law,  that  a  person  dls- 
cburged  from  service  must  not  remain  idle,  but  must  accept  employ- 
ment elsewhere  if  offered,  that  we  cannot  accept  it.  •  *  •  The 
doctrine  of  constructive  service  is  not  only  at  war  with  principle, 
bat  with  the  rules  of  political  ecoLomy,  as  it  encourages  idleness, 
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and  gives  compensation  to  men  who  fold  their  arms  and  decline  ser- 
vice equal  with  those  who  perform  with  willing  hands  their  etipa- 
lated  amount  of  labor." 

The  cases  of  Chamberlin  v.  Morgan^  68  Penn.  St.  169 ;  F3- 
hughby  v.  Thomas^  24  Gratt.  622 ;  Whitaker  v.  Sandifer,  I  Duv. 
261;  Chamberlin  v.  McCallister^  6  Dana  352;  and  Uilleri, 
Goddardy  34  Me.  102,  show  that  a  like  view  is  held  by  the  courts 
in  those  states ;  while  Wood's  Mayne  Dam.  317,  328,  and  Wood 
Mast.  &  Ser.  246,  247,  indicate  that  the  author  considers  the  great 
weight  of  authority  to  be  in  the  same  direction.  On  page  246,  of 
the  latter  work,  Mr  Wood  uses  the  following  emphatic  language: 

'^  It  (the  doctrine  of  constructive  service)  was  finally  exploded, 
and  the  doctrine  established  that  a  person  wrongfully  discharged 
could  not,  by  simply  holding  himself  in  readiness  to  perform  his 
contract,  be  regarded  as  having  m  fact  performed  it,  and  thus  be 
entitled  to  sue  for  and  recover  his  wages  for  the  entire  term,  bvi 
that  he  must  be  restricted  in  his  recovery  to  the  amount  of  bis 
actual  loss.  The  action  in  such  cases  is  not  for  wages,  but  for  breach 
of  contract.  It  cannot  with  any  propriety  be  claimed  that  an  action 
for  wages  can  be  sustained  when  the  servant  has  in  fact  rendered 
no  service.  Such  a  doctrine  is  in  defiance  of  the  meaning  of  the 
term,  and  rests  upon  no  solid  foundation  either  in  principle  or 
policy." 

See  also  an  instructive  paper  by  Mr.  Thornton,  of  the  Indian- 
apolis bar,  on  this  subject  in  8  South.  Law  Rev.  432 ;  and  for  a  full 
discussion  of  the  present  case,  sec  the  able  opinion  of  the  judge  vho 
presided  in  the  Common  Pleas,  reported  in  9  Law  Bulletin  186. 

To  sustain  the  doctrine  of  "  constructive  service"  would  be  in 
effect  to  hold  that  the  contract  is  one  which  could  be  enforced  spe- 
cifically ;  for  if,  after  discharge,  and  after  the  employer  had  repudi- 
ated the  contract  on  his  part,  and  laid  himself  liable  to  full  damages 
for  its  breach,  the  employee  could  treat  the  contract  as  subsisting  in 
such  sort  as  to  recover  upon  instalments  as  wages  earned,  when  in 
fact  they  were  not  earned,  and  recover  as  each  came  due,  the  result 
would  be  a  specific  performance  of  the  contract  and  that  too,  by  a 
multiplicity  of  suits.  Surely,  no  lawyer  would  seriously  asif  * 
court  of  equity  to  specifically  enforce  a  contract  which  in  its  nature 
gives  to  the  aggrieved  party  so  plain  and  full  a  remedy  at  law  in 
an  action  for  damages. ' 

As  a  result  from  authority  as  well  as  upon  principle,  we  are 
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atisfied  that  sncb  a  contract  as  the  one  in  the  case  at  bar,  where 
be  emplojeo  is  irrongfally  dismissed,  but  all  wages  actuaLIj  earned 
p  to  that  time  are  paid,  the  only  action  the  employee  has,  whether 
e  brings  it  at  once  or  waits  until  the  entire  period  of  hire  has 
ipired,  is  one  for  damages  for  the  breach  of  the  contract,  and  the 
leasure  of  damages  will  be  the  loss  or  injury  occasioned  by  that 
reach ;  and  one  recovery  upon  such  claim,  whether  the  damages 
e  denominated  loss  of  wages  or  damages  for  breach  is  a  har  to  a 
iture  recovery. 

The  judgment  of  the  District  Court  is  affirmed. 


Hh  doctrine  that  in  emplojee  wrong;- 
lUj  diidurgul  before  tbc  expiraUon  of 
e  Wnn  of  hire,  can,  b;  waiting  audi 
ch  tini«  tod  holding  himself  in  readi- 
m  to  perfonn,  recoTer  Ihe  fall  Bmoant 
hii  vagei  from  Ihe  time  of  discharge 
the  cod  of  the  term,  has  been  eilber 
recti;  OT  indirecllj  repudiated  in  Beve- 
1  Mates:  Ridar.  Yata,  5  Ind.  IIS; 
'eed  *.  Bvrl,  78  N.  T.  191  ;  Maddta 
Ibrttrfield,  B  Jones  L.  1 66  ;  SAerman 
Trau.    Co.,   31    Vt.    163  ;    Heim  *. 

'olf,  I  E.  D.  Smith  70  J  Bourn  t. 

jrliam,  8  Ga.  190;  McDanid  r. 
irt»,  19  Ark.  671.  But,  oD  the  other 
iDd,  there  is  coosiderBble  anthorilf  to 
t  effect  that,  wbere  the  servant  bag 
en  discharged  without  an;  faolt  npon 
I  part,  he  ma;  recoTer  the  fall  amount 

hi*  wages  to  the  end  of  the  contract 
rm,  less  what  be  has  been  able  to  real- 
i  from  other  employment,  and  some 
ons  haTe  considered  this  holding  to 
cognise  Ihe  doctrine  of  conitmctiTe 
rriee;  Cmj.  t.  Perti,  2  Cald.  610; 
irk  T.  Harimm,  63  Penn.  St.  97; 
dJh  t.  Race,   78  111.  433  ;   Coitigan 

VoAont,  t^.,  Rd.,  3  Denio  609; 
Kgt  T,  Pacific,  ^c,  Rd.,  33  Mo.  313  ; 
<MS  T.  Jmti,   9  Swan  605  ;  Armfitld 

Nmli,  81  Miss.  861 ;  /baolsr  t.  Ar- 
«■,  a*  Ala.  194  ;  Cloy  T.  Com.  Ttt. 
:,  17  W.  B.C.  800. 
In  Straatt  T.  Metrtiff,  dted  in  the 
ilKipal  case  as  holding  the  plaintiff 
ly  leeorer  for  constmctire  serxice,  it 
Vol.  XXXIT. — 67 


ii  KM,  tb&t  the  duty  of  the  lerrant 
upon  being  discharged,  is  to  seek  other 
employment,  and  thereb;  decrease  the 
damages.  Bb:ckbll,  C.  J.,  ia;a: 
"  The  onlj  toss  for  which,  in  this  action 
founded  on  the  contract,  compensMion 
can  be  claimed,  is  the  wages  which 
woald  hare  been  earned.  Bnt  the  next 
day,  or  at  any  other  intermediate  period, 
like  employment,  at  the  same,  or  greater 
wages,  by  a  party  as  to  whom  there  il 
no  just  exception  is  ofTered  him;  or  he 
can  obtain  it  by  the  exertions  made  ordi- 
narily by  men  ont  of  employment.  What 
damages  has  he  sustained,  except  the 
Iota  of  wages  when  the  act  of  the  defend- 
ant left  him  necessarily  nnemployed  f 
He  may  not  conlinae  nnemployed  from 
choice,  merely  to  recover  from  the  de- 
fendant the  wages  he  had  contracted  to 
pay.  Neither  good  morals,  nor  the  law, 
will  countenance  him  in  persisting  vol- 
untarily in  idleness,  that  the  amount  of 
hii  recovery  may  not  be  diminished. " 
Thai  was  a  case  where  the  suit  wai 
brought  for  damages  for  the  breach  of  the 

la  Tkompim  T.  Wwd,  and  Hunting- 
tea  r.  OgiieiitbvTgk,  j^. ,  Rd, ,  also  cited 
as  faToring  the  rule  of  constmctii'e  Mr- 
vice,  it  wai  in  reality  decided  that  the 
measure  oT  damages  was  the  wages  con- 
tracted for,  less  what  the  plaintiff  bod 
earned  or  might  hire  earned.  In  both 
of  them,  however,  the  actions  were  for 
wagea  doe,  but  ftom  the  language  of  the 
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jadgM  who  deliTered  the  opinioDS,  it  is 
erident  they  regarded  the  unoants  re- 
ooTered  more  in  the  light  of  the  dam- 
ages for  the  non-fulfilment  of  the  contract 
rather  than  wages  for  constructive  ser- 
vice. See,  also,  Moodg  t.  Leverkk,  4 
Daly  401 ,  where  the  two  latter  cases  are 
fully  considered  and  explained.  None 
of  the  three  cases  just  cited  can  be  said 
to  hold  to  the  rule  of  constructive  ser- 
vice :  that  a  wrongfully  discharged  ser- 
vant may  by  waiting  and  making  no 
effort  to  secure  work,  recover  his  wages 
as  though  he  had  actually  performed  the 
service  which  would  entitle  him  to  them. 
GandeU  ▼.  JRwrfi^y,  cited  wpro,  evi- 
dently do99  hold  that  way,  but  it  was  a 
Ntfi  privM  decision,  besides  being  unsat- 
isfactorily  reported. 

Other  cases  have  been  cited  as  sustain- 
ing the  doctrine  of  constructive  service, 
but  in  none  of  them,  upon  close  inspec- 
tion, can  it  be  ascertained  that  they  do  so 
hold:  Ansfieldv.  Noah,  81  Miss.  861 ; 
Gordon  v.  BreMer,  7  Wis.  855  ;  Boogt 
▼.  Paiific  Rd.,  88  Mo.  212  ;  FowUr  v. 
Armour,  24  Ala.  194. 

A  Ute  text  writer  has  sud:  "The 
damages  recovered  are  not  for  construct- 
ive services;  but  compensation  for  being 
prevented  from  earning  the  stipulated 
wages  according  to  the  contract  of  hir- 
ing:" Sutherland  Dam.,  U.  475. 

The  authorities  generally  concede  that 
the  wages  for  the  balance  of  the  oontraot 
term  are  prima  fade  the  measure  of  dam- 
ages to  be  assessed ;  but  subject  to  be 
lessened  by  proof  on  the  part  of  the  de- 
fence that  the  plaintiff  has  earned  wages, 
or  by  using  reasonable  effort  might  have 
done  so.  The  reason  for  it  being,  that 
the  plaintiff  cannot,  by  inactivity  on  his 
part,  increase  the  defendant's  damages. 
It  seems  the  wages  agreed  upon  are  an 
aid  in  determining  the  damages. 

That  the  discharged  servant  must  use 
reasonable  diligence  to  find  employment 
cannot  be  doubted ;  and  what  is  reason- 
able diligence  depends  upon  all  the  cir- 
cumstances of  the  case :  Howard  v.  Ai/f , 


61  N.  T.  862  ;  B^d  v.  Bo|rf,4  llcCori 
246  ;  Mead€  v.  Rudtdge,  1 1  Tex.  44. 
He  is  not  bound  to  seek  emplqyiDeii* 
other  than  that  in  the  same  line  in  which 
he  has  been  employed  :  Sff(w»v.  ^«»" 
tUf^  mtpra;  or  at  a  distance  snd  smong 
strangers:  GUIU  ▼.  Space,  68  Barb. 
177  :  HoMukoH  v.  JdcPherum,  2«  N.  T. 

As  to  burden  of  proof  in  cases  of  ttai 
nature,  the  rule  is  that  where  the  dcfcod- 
ant  aUeges  the  aMUty  of  the  plsistiff  to 
get  employment,  or  the  fsct  that  he  did 
get  it,  in  mitigation  of  dsmages,  the 
burden  of  proof  is  upon  him  to  show  it : 
Catiigan  v.  Afokawk,  fc.,  Bd, ;  ^«rl:T. 
Bartman;  Omg.  ▼.  P^rei,  niprof  Km 
V.  .Stetroi,  44  Penn.  St.  29 ;  Wa'w^* 
T.   iW«,  9  Ark.   894.    Bat  in  some 
cases  it  has  been  held,  the  plaintiff  onsi 
■how  hU  inabUty  to  procure  employment, 
in  making  out  his  case,  and  if  be  hss 
aocured  i^  what  he  has  realiied  thewK 
from:   Ewi  ▼.   Crone,  S3  Miss.  669; 
fleams  T.    Garrm,  49   Tex.  619.   In 
Hunt  V.  CVojur,  it  was  held,  the  pUinnff 
might  show  that  he  found  woA,  or  if  he 
faUed  to  do  so,  he  could  show  hisinaWlity 
after  due  diligence.  But  /feanie  ▼.  <'«'- 
rett  went  further,  and  declared  the  pUii>- 
tiff  to  be  enUaed  to  recover  the  foil 
amount  "on  proof  that  he  had  not  hees 
able  to  get  other  rcmnneratrve  eoptoj- 
ment."     Thiscannot  be  said  to  he  the 
law,  notwithstanding  the  rule  seems  to 
be  the  more  reasonable  of  the  two.  The 
result  of  the  efforts  that  have  been  msde 
in  that  direction,  lies  within  the  knowl- 
edge  of  thepUintiff,  and  it  could  neither 
put  him  to  extra  expense  or  incosTeni- 
ence  to  adopt  such  a  rule. 

Mr.  Benjamin,  in  Ws  work  on  SsH 
npon  the  subject  of  breaches,  wes  the 
foUowing  language :  "  A  mere  asseroos 
that  the  party  will  be  unable  or  wiU  re- 
fuse to  perform  his  contract  is  not  vAr 
dent;  it  must  be  a  distinct  and  mwjnito- 
cal  ab«)lute  reftisal  to  perfonn  the  pi^ 
mise,  and  must  be  treated  and  scied 
upon  as  such  by  the  party  to  whom  ^ 
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promUe  «•■  madi ;  for,if  he  Kfiervknli  that  "  the  vordi  or  oondnct  relied  on  u 

coniinoc  to  urge  or  denund  compliance  •  breach  of  the  contract  b;  aiiticipBtion 

vitb  tbe  contract,  it  ie  plain  be  dnea  not  mnit  amoant  to  a  total  refnial  to  per- 

connider   it  to  be  at  an   end  ;"  Benj.  form   it,  and   that  doei  cot,  by  ituir, 

Sain,   tret.  5G8,   and  casei ;  Snoot  T.  amonnt  to  a  breach  of  the  contract,  un- 

Unittd  Staltt,  IS  Wall.  36.     And  in  a  Ina  to  adopted  and  acted  Qpon  by  the 

Ule  caie  in  the  SQpreme  Coart  of  tbe  other  partj  :"  Dingitf  t.  Oltr,  t  Sop. 

United    Slate*,   it  wu  held,  following  Ct.  Bep.  8S0. 

i/iUl'iiy,  IBQ.  B.Dir.4BD,  A.  O.  HcEru. 


SwpreiM  Court  of  Vermont 
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So  eatau  will  be  held  contingent  nnlesa  very  decided  terms  of  eonliDgeDcy  are 
nwd  in  the  will,  or  it  ii  neceseary  to  bold  the  same  contingent,  in  order  to  carry  ont 
the  other  proTiiions  or  in  plications  of  the  will. 

A,  deriiod  real  and  perfooal  properly  to  tnutee*  to  hold  in  Inut  for  P.,  with  a 
direction  to  apply,  from  time  to  time,  such  portion,  or  if  necessary  Ibe  whole  of  the 
income  to  the  snpport  of  P,,  and  apon  the  latter'i  arrival  at  Che  age  of  eighteen,  or 
in  c*ie  of  her  marriage  before  that  age,  then  to  pay  orer  to  her  the  whole  eatate  or 
inch  portion  thereof  as  in  their  judgment  should  seem  most  for  her  benefit  and  ad- 
Tantaga,  leaving  this  matter  to  the  best  judgment  and  disctetion  of  the  trustees.  P, 
arrived  at  tha  age  of  eighteen,  but  the  trustees  in  the  excrdte  of  their  discretion 
withheld  the  payment  of  Ibe  prindpal.  Upon  F.'s  death,  held,  that  P.  took  a 
rested  estate  which  passed  to  her  deviseca. 

J.  M.  Tyler  and  Martin  ^  Eddy,  for  plaintiff. 

Htuldni  ^  Stoddard,  for  defendant. 

The  opinion  of  tbe  court  wm  delivered  by 

RoWBLL,  J. — Alanson  E.  Weatherhead  died  teitate  in  1862, 
leaving  only  one  child  surviving  him,  Phoebe  Mary  Hope  Weather- 
head,  then  about  two  years  old.  His  will  was  duly  probated,  and 
the  third  clause  of  it  reads  as  follows : 

"  I  gire  and  bequeath  all  my  estate,  real  and  personal,  to  Gain- 
aha  Weatherhead,  Marcus  Weatherhcad,  and  Lysander  W.  Howe, 
to  be  held  by  them  in  trust  for  my  daughter  and  only  child,  Phcebe 
Mary  Hope  Weatherhead ;  and  I  hereby  direct  the  trustees  above 
mentioned  to  apply  &om  time  to  time  such  portion,  or  if  neceesary 
the  whole  of  the  income  from  said  trust  estate  towards  tbe  snpport, 
maintenance,  and  education  of  the  said  Phcebe  Mary  Hope  Weather- 
head ;  and  when  she  shall  arrive  at  the  age  of  eighteen  years,  or 
in  case  she  shall  marry  before  arriving  at  the  age  aforesaid,  then  in 
either  case  the  said  trustees  shall  pay  over  to  the  said  Phcebe  Maty 
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Hope  Weatherhead  the  whole  of  the  said  trust  estate,  or  such  po^ 
tioQ  thereof  as  in  their  judgment  and  discretion  shall  seem  most  for 
the  benefit  and  advantage  of  the  said  Phoebe — and  I  leave  this 
matter  to  the  best  judgment  and  discretion  of  the  aforesaid  trustees.'* 

By  the  fourth  clause  of  his  will,  in  case  the  said  Phoebe  died 
before  eighteen,  the  testator  disposed  of  all  his  estate  by  divers 
bequests  over. 

The  said  Phoebe  was  never  married,  and  died  testate  at  about  the 
age  of  twenty-three.  Her  will  was  duly  probated,  whereby,  after 
one  or  two  small  specific  legacies,  she  gave  the  use  of  the  residue 
of  her  estate  to  Gertrude  A.  Lynde,  now  Mrs.  Hunt,  for  life,  with 
remainder  over. 

Said  trustees  retained  in  their  hands  all  of  said  estate,  paying 
therefrom  only  what  was  necessary  for  the  support  and  education 
of  the  said  Phoebe,  and  never  paid  the  same  over  to  her  after  she 
became  eighteen,  acting  in  withholding  it  according  to  their  best 
judgment  and  discretion,  and  as  they  deemed  most  for  her  benefit 
and  advantage,  and  she  never  demanded  it. of  them. 

The  plaintiS"  claims  that  by  the  terms  of  the  will,  the  taking  of  a 
vested  interest  in  her  father's  estate  by  the  said  Phoebe  was  made 
to  depend  upon  the  judgment  and  discretion  of  the  trustees,  and  as 
their  judgment  and  discretion  were  never  exercised  in  her  &vor 
by  paying  over  the  estate  to  her,  she  never  took  a  vested  interest 
therein ;  while  the  defendant  claims  that  she  took  a  vested  interest 
therein  on  the  death  of  her  father,  subject  to  be  defeated  only  by 
her  death  before  eighteen,  and  that  on  becoming  eighteen,  the  estate 
became  hers  absolutely,  and  would  have  descended  to  her  heirs 
had  she  died  intestate,  and  that,  if  it  did  not  vest  in  her  at  least  at 
eighteen,  then  there  was  no  testamentary  disposition  of  it  aft;er  tiiat, 
and  so  she  took  it  by  inheritance. 

This  last  contention  is  not  sound,  for  there  was  at  all  events  a 
discretionary  trust,  liable  to  be  executed  in  favor  of  the  said  Phoebe 
by  paying  the  fund  over  to  her  at  any  time  after  she  became  eighteen, 
and  hence  there  was  a  testamentary  disposition,  operative  as  long 
as  she  lived  with  the  trust  unexecuted ;  for  the  legal  estate  which 
vested  in  the  trustees  by  the  will,  would  continue  in  them  as  long 
as  the  purposes  of  the  trust  required  it.  Baylet,  J.,  in  Doe  d. 
Player  v.  Nicholh,  1  B.  &  C.  336. 

This  brings  us  to  the  single  question,  whether  the  said  Phoebe 
ever  took  a  vested  interest  in  this  estate. 
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He  had  willed  it  *^  in  tnut  for  her^*'  and  the  discretionary  danee, 
treating  it  as  yalid — ^bat  as  to  which  see  Gray,  Perp.,  sect.  120— was 
inserted  for  her  supposed  benefit,  and  more  by  way  of  giving  direc- 
tions to  the  trustees  as  to  the  time  and  manner  of  payment  than  as 
importing  condition  or  contingency.     And  this  idea  of  a  trust  is 
important,  and  well  nigh  decisive  of  the  case.     The  remarks  of 
Lord  Chief  Justice  Turnbr  on  this  subject,  in  OddU  v.  Brawn^  4 
DeG.  k  J.  179,  193,  are  exceedingly  pertinent   He  says :  '^  When, 
as  in  this  case,  funds  are  given  to  trustees  to  be  held  by  them  apon 
trusts,  directions  must,  of  course,  be  given  to  them  as  to  the  time 
and  manner  in  which  they  are  to  deal  with  the  funds  in  favor  of 
the  persons  for  whose  benefit  they  are  intended.    Words,  therefore, 
that  in  other  cases  might  import  condition  or  contingency,  may,  in 
such  cases,  be  used  for  a  wholly  different  purpose,  namely,  for  the 
purpose  of  conveying  the  necessary  directions  to  the  trustees.  The 
court,  therefore,  in  such  cases,  looks,  I  apprehend,  more  to  tho  sab- 
stance  of  the  gift  than  to  the  words  in  which  it  is  expressed.    It 
considers  for  whose  benefit  it  was  made — ^who  were  intended  to  be 
the  ce»tui%gue  tnAsV^     And  the  same  idea  is  brought  out  by  Lord 
COTTENHAM,  in  Saunders  v.  Vautiery  1  Cr.  &;  Ph.  240,  where  he 
says :  '^  It  is  argued  that  the  testator's  great-nephew  does  not  take 
a  vested  interest  in  the  East  India  stock  before  his  age  of  twenty- 
five,  because  there  is  no  gift  but  in  the  direction  to  transfer  the 
stock  to  him  at  that  age.    But  is  that  so  ?     There  is  an  immediate 
gift  of  the  stock  ;  it  is  to  be  separated  from  the  estate  and  vested 
in  trustees ;  and  the  question  is  whether  the  great-nephew  is  not 
the  cestui  que  trust  of  the  stock.     It  is  immaterial  that  these 
trustees  are  also  executors ;  they  hold  the  stock  as  trustees,  and 
the  trust  is,  to    accumulate   the  income  until  the  great-nephew 
attains  twenty-five,  and  then  to  transfer  the  stock  and  the  accama- 
lated  interest  to  him.     There  is  no  gift  over,  and  the  stock  either 
belongs  to  the  great- nephew  or  will  fall  into  the  residue  in  the 
event  of  his  dying  under  twenty-five.     I  am  clearly  of  opinion  that 
he  is  entitled  to  it."     It  is  not  enough  to  say  that  the  Court  of. 
Chancery  would  not  have  controlled  the  judgment  and  discretion 
of  these  trustees  further  than  to  have  compelled  an  honest  exercise 
thereof,  according  to  Bacon  v.  Bacony  65  Vt.  243 ;  Sharon  v. 
Simons,  80  Id.  458;    French  v.  Davidson,  3   Mad.  396;  and 
Walker  v.  Walker,  5  Id.  424 ;  for  that  is  quite  another  question 
from  saying  whether  this  legacy  vested,  and  is  not  at  all  determiasr 
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tive  of  it,  for  the  legacy  might  have  rested  and  yet  the  legatee  not 
have  been  entitled  to  the  posseaeion  and  full  enjoyment  of  it. 

We  have  carefull;  ezamined  all  the  cases  cited  in  argument,  and 
many  others,  but  sh&Il  not  attempt  to  review  them  all.  The  first 
case  to  which  we  deeire  to  call  attention  is  GhurchiU  v.  Lad^ 
Speake,  1  Vem.  25t,  which  was  this:  Prideauz,  plaintiff's  grand- 
father, bequeathed  to  his  wife  a  mortgage  of  lOOOI.,  desiring  her  to 
give  5002,  of  it  to  the  plaintiff,  "bnt  for  the  time  and  manner  of 
doing  it"  he  left  "  it  ^eely  to  herself,  and  as  she  shall  see  it  best 
for  her."  The  testator  died  about  1664,  the  plaintiff  then  being 
aboat  nine  years  old.  Mrs.  Prideauz,  plaintiff's  grandmother, 
lived  till  1683,  when  she  died,  making  the  Lady  Speake  her  ezecu- 
trix,  havingpaidnopartof  the  500^,  neither  was  the  same  in  all  that 
time  so  mnch  as  demanded  of  her.  Plaintiff's  bill  was  to  have  this 
legacy  of  500Z.  paid  to  her,  with  interest;  and  the  lord  keeper, 
notwithstanding  there  was  no  demand  proved,  and  though  the  tes- 
tator left  the  time  and  manner  of  paying  to  his  wife,  decreed  the 
500/.,  with  interest,  from  the  death  of  the  testator,  being  near 
twenty  years.  A  note  to  the  case  says,  that  the  court  was  fully 
aatiaGed  that  the  nature  of  the  case  was  a  trust  in  the  grandmother 
for  the  plaintiff. 

In  Hone't  Executori  v.  Van  Sckaick,  20  Wend.  564,  the  tes- 
tator gavo  $6000  to  each  of  his  grandchildren  who  should  be  living 
at  the  time  of  his  death,  to  be  paid  to  them  respectively  on  attaining 
the  age  of  twenty-one  or  marrying ;  such  payment,  however,  not  to 
be  made  without  the  approbation  of  the  parents  of  such  grand- 
children expressed  in  writing ;  and  it  was  held  that  the  legatees 
severally  took  a  vested  interest  immediately  on  the  death  of  the 
testator.  Mr.  Justice  Bronson,  speaking  for  the  court,  said,  if 
the  testator  had  stopped  after  directing  the  legatees  to  be  paid  on 
attaining  twenty-one  or  marrying,  the  legacies  would  clearly  have 
been  vested,  and  that  the  clause  requiring  the  approbation  of  the 
parents  made  no  difference;  that  it  provided  for  only  a  future  post- 
ponement of  the  time  of  payment ;  that  the  gift  was  still  absolute, 
and  referred  to  Churehill  v,  Lady  Speake,  1  Vern.  251,  as  author- 
ity. It  is  true  that  case  is  a  little  different  from  this,  for  there  the 
gift  was  directly  to  the  legatees,  while  here  it  is  contained  in  the 
direction  to  pay ;  but  Vice-Chancellor  Wtqham  says  that  the  court 
never  intended  to  decide  that  the  gift  of  a  legacy  under  the  form 
of  a  direction  to  pay  at  a  future  time  or  on  a  given  event,  was  less 
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favorable  to  vesting  than  a  simple  and  direct  gift  of  a  legacy  at  a 
like  future  time  or  on  a  like  event,  but  has  intended  only  to  assimi- 
late those  cases  to  each  other,  and  to  distinguish  both  from  the 
class  of  cases  in  which  there  has  been  a  gift  of  a  legacy  and  also  a 
direction  to  pay  at  a  future  definite  time  distinct  from  the  gift :  Leem- 
ing  V.  Sherratty  2  Hare  14, 18. 

MtUarcTi  Appeal^  87  Penn.  St.  457,  is  much  in  point  There 
the  testator  willed  to  his  executrix  030,000  in  trust,  to  be  put  at 
interest,  and  to  pay  over  the  interest  from  time  to  time,  when  and 
as  received,  unto  his  nephew,  Joseph  M.  Millard ;  and  in  case  the 
said  Joseph  should  be  sober  and  industrious  in  his  habits,  the  exe- 
cutrix was  authorized  ^^  to  pay  over  to  him  from  time  to  time  sach 
portions  of  the  principal  as  she,  in  her  judgment,  shall  deem  right 
and  proper,  or  she  may,  at  any  time  she  may  deem  it  right  and 
proper,  pay  over  to  him  the  whole  of  the  said  $30,000.  In  the 
exercise  of  the  discretion  thus  conferred  upon  her,  the  executrix 
had  paid  to  the  said  Joseph  a  little  more  than  $4000  of  the  princi- 
pal when  he  died,  leaving  a  widow,  the  appellant,  and  one  daughter, 
Margaret  Blanche  Millard,  and  this  appeal  was  taken  from  a  decree 
dismissing  exceptions  filed  to  the  executrix's  final  account  as  trustee 
of  said  fund,  on  the  ground  that  she  had  not  therein  charged  her- 
self with  the  balance  of  the  principal  in  her  hands,  and  it  was  held 
that  the  legacy  vested.  The  court  said  that  plainly  the  testator 
intended  to  give  the  entire  beneficial  interest  to  his  nephew,  and 
that  the  discretionary  clause  in  no  wise  affected  the  question  of 
intent,  but  was  designed  to  provide  for  the  nephew,  and  at  the  same 
time  to  prevent  the  fund  from  being  wasted  through  idleness  or 
intemperance ;  that  as  the  condition  on  which  the  principal  was  to 
be  paid  had  become  impossible  of  performance  by  the  death  of  the 
nephew,  and  as  the  trustee  could  not  keep  the  money,  and  there 
was  no  gift  over,  and  it  did  not  pass  under  the  residuaiy  clause, 
either  the  testator  died  intestate  as  to  this  fund,  or  it  must  go  to  the 
personal  representative  of  the  nephew ;  that  the  court  regarded  the 
question  as  free  from  doubt,  but  said,  if  it  did  not,  it  would  feel 
bound  to  apply  the  rule  favoring  vested  rather  than  contingent 
estates,  primary  rather  than  secondary  intent.  The  court,  indeed, 
laid  stress  on  the  fact  that  there  was  an  absolute  gift  of  the  income, 
and  said  that  a  gift  of  the  income  of  a  fund  without  limitation  of 
time  was  a  gift  in  perpetuity  and  carried  the  fund  itself ;  and  if  we 
were  to  adopt  plaintiff's  theory  as  to  the  non-vesting  of  this  legacy 
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n  other  gronnds,  and  follow  ^me  recent  and  very  respectable  Eng- 
ah  anthorities — which  we  do  not  find  it  necessary  to  do  in  order 
a  sustain  our  judgment — we  should  have  that  precise  element  in 
bia  case,  namely,  a  gift  of  the  income  of  the  entire  estate  without 
imitation  as  to  time.  ThuB,  in  Fox  t.  Fox,  L.  R.,  19  £q.  Gas.  286, 
bere  was  a  discretionary  power  in  the  trustees  to  apply  the  whole 
[icome  of  the  fund,  or  so  much  thereof  as  they  might,  from  time  to 
ime,  think  proper,  for  the  maintenance  and  education  of  the  lega- 
see  until  their  shares  became  payable,  which  was  at  twenty-one,  and 
lie  question  was  whether  there  was  a  gift  of  the  whole  income, 
rithin  the  rule  laid  down  in  Watton  t.  Rai/e*,  5  My.  &  Cr.  125, 
nd  other  cases,  that  a  legacy  which,  upon  the  terms  of  the  gifl, 
'ould  be  contingent  on  the  legatees,  attaining  a  certain  age,  may 
ecome  vested  by  a  gift  of  the  interest  in  the  meantime,  whether 
irectly  or  in  the  form  of  maintenance,  provided  it  be  the  whole 
iterest ;  and  it  was  held,  on  the  authority  of  Sarri»on  v.  Orim- 
>ood,  12  Beav.  192,  that  it  was  a  gift  of  the  whole  income,  followed 
y  adiscretion  to  apply  less  than  the  whole,  and  consequently,  that 
le  legacy  vested,  "  and  not  the  less  so  because  there  was  a  discre- 
on  conferred  on  the  trustees  to  apply  less  than  the  whole  income 
>rthat  purpose." 
So  in  Route'i  Estate,  9  Hare  649,  there  was  a  gift  of  a  legacy 

I  trust,  to  apply  so  much  of  the  interest  thereof  as  the  trustees 
bnld  think  proper  in  the  maintenance  of  the  testator's  grandson 
ntil  twenty-one,  and  then  to  pay  the  whole  interest  to  him  for  life 
nd,  on  his  death,  to  stand  possessed  of  the  legacy  and  Interest  and 

II  accumnlations  in  trust  for  his  children,  with  remainder  over  in 
e&ult  of  children,  and  it  was  held  that  the  provision  for  main- 
mance  of  the  grandson  during  minority,  out  of  the  interest,  showed 
liat  the  interest  was  intended  for  him ;  that  the  legacy  vested  in 
Iterest  though  not  in  possession  before  he  became  twenty-one ;  and 
!iat  he  was  entitled  to  the  interest  that  accrued  during  his  minority, 
ad  was  not  applied  to  his  maintenance ;  and  Wynch  v.  Wi/nch,  1 
ox  433,  was  regarded  as  strong  authority  on  the  point.  There,  a 
'Uier  gave  legacies  to  his  daughters,  payable  at  twenty-one  or 
larriage,  but  he  made  provision  for  their  maintenance  in  the  mean- 
me  out  of  another  fund ;  and  it  wan  held  that  the  legacies  did  not 
UTy  interest  until  the  time  of  payment.  But  the  Master  of  the 
«ns  said,  if  maintenance  bad  been  payable  out  of  the  interest  of 
Vol.  XXXIV.—  6B 
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the  legacies,  he  should  have  thought  the  daughters  entitled  to  wbat 
they  claimed. 

None  of  the  cases  referred  to  by  the  plaintiff  are  at  all  in  conflict 
with  the  views  here  expressed. 

In  Pink  v.  DeThuuey^  2  Mad.  157,  the  executor  was  directed 
to  give  the  legatees  the  principal  of  the  legacy  *'  only  in  case  of  an 
establishment  or  acquisition  for  him  which  seems  advantageonn  to 
my  executor,  this  disposition  being  an  essential  condition  of  the 
legacy  I  make  to  the  said"  legatee ;  and  it  was  held,  taking  the 
whole  will  together,  that  as  to  the  principal  of  the  legacy,  the  inten- 
tion was  to  give  it  on  condition  and  not  absolutely. 

In  Malcolm  y.  0*CaUaghan^  2  Mad.  349,  the  testator  gtfe 
2000Z.  to  his  two  daughters,  to  be  paid  on  marriage,  with  consent 
of  his  executors,  and  if  either  died  before  twenty-five  or  marriage 
with  consent,  her  legacy  went  to  the  other.  One  married  before 
twenty-five  without  consent,  and  it  was  held  that  the  intent  wts 
clear  to  make  marriage  with  consent  a  condition  precedent,  and 
that,  there  being  no  bequest  over,  the  condition  must  be  complied 
with  in  order  to  entitle  her  to  claim  the  legacy :  AikiM  v.  Hteeockij 
1  Atk.  500,  is  to  the  same  effect. 

Judgment  affirmed,  and  ordered  to  be  certified  to  the  Probate 
Court. 

All  concur. 


m» 
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SUPREME  COURT  OF  THE  UNITED  STATES.^ 
SUPREME  COURT  OF  ARKANSAS." 
SUPREME   COURT  OF  FLORIDA  * 
SUPREME  COURT  OF  GEORGIA.^ 
SUPREME  JUDICIAL  COURT   OF  MAINE.* 

Action.    See  Btils  and  Note*. 

Agent. 
Implied  Authority  to  OoUect-^Notice — Bill-head, — An  agent  who  las 

1  Prepared  expressly  for  the  American  Law  Register,  from  the  original  opinioes 
filed  daring  Oct.  Term,  1885.     The  cases  will  probably  appear  in  118  U.  S.  Rep. 

*  From  B.  D.  Tomer,  Esq.,  Reporter  ;  to  appear  in  46  Ark.  Rep. 

s  From  D.  C.  Wilson,  Esq.,  Clerk.     The  cases  will  probably  appear  in  21  or  tt 
Florida  Reports. 

*  From  J.  H.  Lumpkin,  Esq.,  Reporter.    The  cases  will  probably  appear  in  73 
or  74  Greorgia  Reports. 

»  From  J.  W.  Spaulding,  Esq.,  Reporter  ;  to  appear  in  7S  Me.  Rep. 
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tathoritj  to  ooQtr&ct  for  the  sale  of  chattels,  hu  aathority  to  oollect  pay 
For  them  at  the  time,  or  aa  a  part  of  the  same  (ranBaotiou,  in  the  abaeace 
)f  inj  prohibition  koown  to  the  parohaser:  Trainer  t.  Moriton,  78  Me. 
Kpowledge  of  thia  prohihitioo  may  be  inferred  from  the  circnm- 
itancM  of  aale,  or  from  onatomary  naagea  of  trade  koown  to  the  parties: 

PeraooB  dealing  with  an  agent  have  a  right  topregome  that  his  agency 
I  geeeral,  and  not  limited,  and  notice  of  the  limited  aotbority  moat  be 
irought  to  tbeir  knowledge  before  they  are  bcand  to  regard  it:  Id, 

Tba  notice  of  the  limited  authority  of  the  agent,  in  this  ease,  printed 
It  the  top  of  the  bill  accompanying  the  goods  aold,  and  not  seen  by  the 
>nreba«eta,  is  not  so  prominent  aa  to  hold  them  at  fault  in  not  ohBerriog 
t:  IJ. 

AtUhurily  to  Colleet.-^Tha  rnle  that  the  authority  of  an  agent  to  sell 
;oDdB  imports  the  authority  tn  receive  the  proceeds  of  the  sale,  is  limited 
«  caaes  where  there  are  circamstances  or  appearances  which  give  color 
j>  the  belief  in  the  pnrohaser  that  the  anthority  exists  :  Meyer  y.  Slant, 
16  Ark. 

An  agent  to  sell  goods  who  has  possession  of  them  and  delivers  them 
;o  the  purchaser,  has  aatbority  to  collect  the  purchase  price ;  but  if  he 
a  merely  employed  to  sell,  and  has  no  possession  of  the  goods,  he  baa 
10  Butbority  to  receive  the  price  ;  and  payment  to  him  will  not  discharge 
:he  purchaser  anless  there  is  a  known  usage  of  trade  or  course  of  bosl- 
less  to  justify  him  in  making  it :  Id. 

Bills  and  Notxs. 
ffra/l  obtained  by  Fraud — Action — Evidence. — Althongb  the  oon- 
:Tact  between  the  parties  may  have  been  embodied  in  a  drajl,  with 
}ills  of  lading  attached,  drawn  by  the  defendant  in  favor  of  the  plaintiff 
kIow,  if  the  proof  shows  (hat  the  borrower  gave  it  with  intent  to  defraud 
.be  lender,  and  the  lender  became  aware  of  the  latter,  it  had  the  right 
«  repudiate  the  draft  as  void,  and  sue  on  the  account  for  money  loaned, 
lod  to  put  in  evidence  the  draft,  bills  of  lading,  letters  of  the  drawer 
«  the  draweea,  and  sayings  of  the  drawer  showing  or  tending  to  show 
iit  intent  to  defraud  :  MtmenpU  v.  Firtt  Nat.  Bank,  73  or  74  Oa. 

Draft — Conditional'  Aeeeplanee — Exeuie  of  Performance  of  Condi- 
'lOHi — Action. — The  declaration  upon  a  conditional  acceptance  must 
illege  a  performance  of  the  condition  :  Myriek  t.  Merrilt,  21  or  22 
Pla. 

An  allegation  of  a  delivery  of  a  honse  and  that  the  acceptor  has  been 
in  possession,  ia  not  a  sufficient  allegation  of  performance  of  the  condi* 
lions  that  the  house  has  been  "  finiehed  according  to  contract  and  deliv- 
ired,''  upon  which  a  draft  is  payable.  The  allegation  that  the  plaintiff, 
the  payee,  gave  the  acceptor  notiue  that  he  held  himself  ready  to  com- 
plete the  house  aooording  to  contract,  or  to  pay  her  a  reasonable  sum  for 
Ilia  failnre  if  she  would  point  out  to  him  the  deSciencies  or  omissions, 
ind  that  she  refused  to  do  so,  and  that  she  refused  to  permit  him  to  enter 
the  houie  for  the  purpose  of  completing  it  according  to  contract,  is  not  a 
lufficient  averment  of  perTormance  of  the  conditions  named  in  the  ao- 
eeptance,  whether  considered  alone  or  in  connection  with  above  allega- 
tion of  delivery  to  and  possession  by  the  aooeptor :  Jd. 
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If,  in  any  case  of  a  noD-performanoe  by  a  drawer  of  the  coDditiooi 
named  by  the  acceptor  in  the  acceptance,  the  payee  has  a  right  of  action 
against  the  acceptor  who  refuses  to  permit  him  to  perform  the  conditioos 
which  the  drawer  was  under  contract  to  perforin,  such  right  of  actios 
is  not  upon  the  acceptance,  but  is  one  of  special  action  on  the  case  for 
damages  occasioned  by  the  acceptor's  refusal  and  prevention  of  perfomh 
ance  by  the  payee :  Id, 

Draft — Acceptance — Papnent  vntkotU  Delivery  of  Draft— hedid 
Consideration — Compounding  Felony. — The  acceptor  of  a  draft — noa 
negotiable — may  pay  the  same  to  the  payee  thereof,  after  its  mataritj, 
even  though  the  drafl  be  not  produced  and  delivered  up  to  the  acceptor  at 
the  time  of  payment,  provided  the  acceptor  has  had  no  notice  of  the  trans- 
fer of  the  draft  by  the  payee  to  a  third  person,  and  such  payment  wouid 
be  a  valid  defence  against  the  note,  should  suit  be  brought  thereoo 
against  the  acceptor  by  another  person  :  Johnston  y.  AUen^  21  or  22 
Fla. 

If  payment  is  made  by  the  acceptor  to  the  payee,  and  the  draft  be 
not  delivered  up  at  the  time  of  payment,  and  suit  is  afterwards  brought 
thereon  against  the  acceptor  by  another  holder  claiming  to  be  the  trans- 
feree thereof,  the  burden  of  proof  rests  upon  the  plaintiff  in  the  action 
— the  defendant  having  proved  the  payment — to  show  that  the  defend- 
ant had  notice  of  the  transfer  before  the  payment  was  made  :  /d 

Where  a  party  under  arrest  for  embezzlement  gives  a  draft  for  the 
amount  embezzled  to  the  person  from  whom  it  was  embezzled,  such  draft 
is  not  invalid  unless  it  was  agreed  by  the  parties  that  in  consideration 
of  giving  said  drafb  the  prosecution  should  be  suppressed  :  Id, 

Where  a  non-negotiable  draft,  valid  in  its  inception,  and  on  which 
the  payee  could  have  maintained  an  action  against  the  acceptor,  was 
loaned  by  the  payee  to  a  person  under  arrest  for  embezzlement,  to  enable 
him  to  compromise  with  the  party  who  caused  his  arrest,  and  such  draft 
is  transferred  to  such  party,  who  brings  suit  thereon  against  the  acceptor, 
such  acceptor  cannot  resist  payment  of  the  draft  on  the  ground  that  it 
was  transferred  to  the  holder  in  consideration  of  his  agreeing  to  suppress 
the  prosecution  of  the  person  to  whom  it  was  loaned  by  the  payee:  Id, 

Common  Cabrieb. 

Delivery  of  Goods. — A  carrier  by  water  may  deliver  goods  on  the 
wharf,  but  generally  the  consignee  is  entitled  to  notice  of  their  arrinl, 
that  he  may  remove  or  safely  store  them.  Notice,  however,  may  be 
waived  by  the  previous  course  of  dealing  between  the  parties :  Turner 
v.  Huffy  46  Ark. 

A  carrier  by  water  is  not  responsible  for  the  loss  of  goods  delivered 
at  the  landing-place  at  which  the  consignee  receives  his  goods,  though 
there  be  no  warehouse  there  and  the  consignee  have  no  notice  of  their 
arrival,  if  it  be  the  uniform  usage  and  course  of  business  of  carriers  in 
the  same  trade  to  leave  goods  at  the  landing-place  without  notice  and 
the  manner  of  delivery  conform  to  the  custom  of  the  locality ;  and  thil 
whether  the  shipper  or  consignee  knew  of  the  usage  or  not :  Id. 

Live  Stock — Damages — Stipulation  against  lAahility. — Carriers  of 
live  stock  are  liable  as  common  carriers  and  as  insurers  to  the  sam6 
extent  as  carriers  of  merchandise,  except  as  to  injuries  caused  by  tbi 
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oimkls  to  themselTes  or  to  eaob  other ;  losses  that  ire  caused  by  their 
uheTent  viaes  and  propeasicies  :  &.  L-,  I.  M.  &  S.  Ry.  t.  Later,  46 
Lrk. 

A  commoo  carrier  caanot  lawfally  stipulate  for  ezemptioa  froni  re- 
ponaibilitj  for  the  negligeaoa  of  himself  or  his  servants,  or  the  iosuf- 
cieno?  of  hia  oars  for  the  traasportatioa  of  the  freight  deposited  in 
bem:  Id. 

When  the  shipper  of  live  stock,  id  oonsid oration  of  reduced  rates,  ooa- 
racCs  with  the  carrier  that  in  case  of  a  total  loss  of  an;  of  the  stock,  the 
slnation  of  any  animal  should  oot  exceed  a  specified  sum,  then  in  case 
fa  partial  injury  the  damages  Till  be  the  proportion  of  that  sum  the 
oimal  was  lessened  in  value  by  reasoo  of  the  injury:  Jd. 

Ihumorlation  beyond  Oum  Line — CoTitracl — Negligence. — When 
le  goocTs  are  received  bv  a  carrier  to  be  transported  beyond  the  terminus 
fits  line,  and  delivered  at  a  particular  place  and  to  particular  persons 
t  such  place,  without  more,  a  contract  is  implied  that  the  carrier  will 
iuse  such  goods  thus  delivered  to  it  to  be  carried  to  the  place  of  deatina- 
oD  safely,  without  damage  or  hurt,  and  he  will  be  liable  to  the  cou- 
.pnor,  for  failure  to  perform  bis  contract,  for  any  damages  which  may 
rise  therefrom  to  the  party  injured  :   Taliiey  v.  Georgia  Rd.,  73  or  74 

To  asoertain  if  any  contract  was  made  by  the  first  carrier  to  transport 
ejond  its  line  to  the  place  of  destination,  the  bill  of  afi'reightment  may 
e  looked  to,  and  aliunde  evidence  may  also  be  introduced,  such  as  pay- 
leut  of  all  the  freight  to  it,  the  way  bill  and  designation  of  all  the  linea 
rer  which  the  goods  are  to  go,  and  the  apportionment  by  the  first  oar- 
er of  the  amount  which  each  line  is  to  he  paid  :  Id. 

COHTLICT  OP  LaWB.      See  Utvry 

AJminiMtration  of  Decedent*  Property — Deeition  of  Foreign  Probate 
h»rt — Domicile. — The  personal  property  of  a  deceased  person  is  to  he 
iministered  according  to  the  law  of  his  domioile.  The  law  of  the 
juntry  of  which  he  is  a  subject  regulates  the  succession.  This  law 
pplios  to  mortgages  on  land  as  well  as  to  other  personalty :  Thomai  v. 
forriuea,  73  or  74  Oa. 

Issues  passed  upon  by  a  probate  court  of  another  state  cannot  he 
peoed  and  inquired  into  again  by  a  proceeding  in  oar  courts  substan- 
ially  between  the  same  parties  and  involving  the  same  iasae,  and  there 
I  nothing  in  th«  question  of  domicile  to  take  it  out  of  the  general-rule  ; 

CoKBTiTcnONAL  Law.  See  Orimindl  Law. 
The  Foarteenlh  Amendment — Corporatioiu — The  provision  in  the 
onrteenth  Amendment  to  the  Constitution  of  the  United  States,  which 
iibids  a  state  to  deny  to  any  person  within  its  jurisdiction  the  equal 
roteetioo  of  the  laws,  applies  to  the  Southern  and  Central  Pacific  Rail- 
i>ad  Companies :  Sanfa  Clara  Co.  y.  Sovih  Pae.  Rd.,  S.  C.  U.  S.,  Oct. 
'erm  1S8S. 

Deeitioni  of  the  Stale  Courti  wfien  binding  upon  the  Supreme  Court 
fihe  United  State) — Dittinetion  between  Office  de  faelo  and  Officer  de 
'aeto. — Upon  the  oonstmotion  of  the  oonstitntion  and  laws  of  a  state, 
he  Supreme  Court  of  the  United  States,  as  a  general  rule,  follows  the 
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decisions  of  the  highest  coart  of  the  state,  unless  they  coniliei  witb  or 
impair  the  efficacy  of  some  principle  of  the  federal  constitution,  or  of  % 
federal  statute,  or  a  rale  of  commercial  or  general  law  ;  on  ouoy  sab- 
jects  they  are  necessarily  conclusive,  such  as  relate  to  the  existeoee  of 
her  subordinate  tribunals,  the  eligibility  and  election  or  appointmest 
of  their  officers ;  and  the  passage  of  her  laws :  Norton  y.  SheBty  County^ 
S.  C.  U.  8.,  Oct.  Term  1886. 

Upon  considerations  of  policy  and  necessity,  for  the  proteetion  of  the 
public  and  individuals  whose  interests  may  be  affected  thereby,  Taliditj 
is  frequently  given  to  acts  of  officers  c/e/acto,  but  there  can  be  nooffioer 
de  facto  or  dejure  if  there  be  no  office  to  fill,  and  an  unooostitational 
act  can  create  no  office :  Id, 

Tonnage  Tax — Fees  under  Quarantine  Laws — Preference  to  Parti  of 
one  State  over  those  of  another, — The  requirement  that  each  vessel  pts- 
•  ing  a  quarantine  station  shall  pay  a  fee  fixed  by  the  statute  for  examiDt- 
tion  as  to  her  sanitary  condition,  and  the  ports  from  which  she  came,  ii 
a  part  of  all  quarantine  systems,  and  is  a  compensation  for  senrices 
rendered  to  the  vessel,  and  is  not  a  tax  within  the  meaning  of  the  ooo- 
stitution  concerning  tonnage  tax  imposed  by  the  states:  ifoiyaa'i 
Steamship  Co.  y.  Louisiana  Board  of  Health,  8.  C.  U.  S.,  Oct.  Tena 
1885. 

Nor  is  it  liable  to  constitutional  objection  as  giving  a  preference  for  a 
port  of  one  state  over  those  of  another.  Section  9,  of  the  first  article  of 
the  constitution,  is  a  restraint  upon  powers  of  the  general  go?ernmeDt, 
and  not  of  the  states,  and  can  have  no  application  to  the  quarantine  laws 
of  Louisiana :  Id, 

Deprivation  of  Property  without  due  Process  of  Law — SdU  of  Real 
Estate  by  Guardian — Failure  to  enter  Bond, — ^In  an  action  of  eject- 
ment the  judgment  turned  on  the  validity  of  a  sale  of  land  bj  the 
guardian  of  the  plaintiff.  It  appeared  that  all  proceedings  for  the  sale 
were  regular,  save  that  no  bond  was  entered  by  the  guardian,  as  the 
statute  provided,  which  the  Court  of  Common  Pleab  held  did  not  avoid 
the  sale.  This  judgment  was  affirmed  on  appeal  to  the  District  Goart. 
The  case  was  then  taken  to  the  State  Supreme  Court,  it  being  averred, 
among  other  assignments  of  error,  that  the  plaintiff  in  error  was  deprived 
of  his  property  without  due  process  of  law,  contrary  to  the  provisions  of 
the  Fifth  Amendment  of  the  Constitution  of  the  United  Sutea.  The 
Supreme  Court,  while  affirming  the  opinion  of  the  District  Court,  took 
no  notice  of  this  assignment.  Held,  that  the  judgment,  neverthel^t 
involved  the  decision  of  the  question  whether  there  had  been  a  denial 
of  the  right  so  claimed  ;  and  therefore  the  Supreme  Court  of  the  United 
States  had  technical  jurisdiction ;  but  the  judgment  was  so  clearlj 
correct  that  the  motion  to  affirm  should  be  granted.  The  failure  to  enter 
the  bond  was  at  most  an  error  of  the  court.  A  stat«  cannot  be  deemed 
guilty  of  a  violation  of  the  constitutional  obligation  referred  to  beoauM 
one  of  its  courts,  while  acting  within  its  jurisdiction,  has  made  an  erro- 
neous decision :  Arrowsmith  v.  Harvfioning,  8.  C.  U.  8.,  Oct.  Term 
1885. 

Contract.    See  BiUs  and  Notes, 

Liquidated  Damages — Partnership. — One  partner  agreed  in  wntrng 
to  sell  to  a  co-partner  his  interest  in  the  company's  property,  the  pro- 
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pertj  coDBiating  of  a  slora  ind  stook  of  goode  (fnraitnre)  therein,  and 
•ome  other  pereonal  proper^,  the  whole  worth  about  tweatj-Gve  thooB- 
aod  dollars,  the  sale  to  be  at  coat  for  moBt  of  the  property,  the  balance 
to  be  takea  at  aa  appraiaal  if  the  parties  oonld  not  agree  on  its  ralae, 
the  terms  of  the  sale  to  be  cash  on  delivery,  and  either  party  who  should 
break  the  oontraot  was  to  forfeit  to  the  other  the  sum  of  five  hundred 
dollars  :  3dd,  That  the  five  hnndred  dollars  were  intended  by  the 
p*rttea  to  be  liquidated  damages  :  MaxweU  t.  Allen,  78  Me. 

Cbihidai.  Lav.     See  Errort  and  Appealt. 

Aeeon^liee — Evidence. — An  aecompUoe  is  a  eompeteet  witness,  and 
a  conviction  may  be  had  upon  his  on  corroborated  testimony  if  it  satis- 
fies the  jury  beyond  a  reasonable  doubt :  Bacon  t.  Stale,  21  or  22  Fla. 

There  is  no  such  inflexible  rule  of  law  as  that  no  person  can  be  con- 
Tioted  on  the  testimony  of  an  accomplice  unless  corroborated  by  other 
eridence.  It  is  a  qnestion  for  the  jury  who  pass  upon  the  credibility  of 
an  accomplice,  as  they  do  upon  that  of  every  other  witness.  Thestate- 
meots  of  the  accomplice  should  be  received  wilh  great  caution,  and 
ooarta  shonld  always  so  advise  the  jury,  but  if  the  teatimooy  carries 
oonviotion,  and  the  jury  are  convinced  of  its  truth,  they  should  give  to 
it  the  same  effect  as  would  be  allowed  to  that  of  a  witness  who  is  in  no 
respect  implicated  in  the  offence :  Id. 

Eindenee — Aeeornpliee. — It  ts  not  error  to  ohar^  that,  if  a  witness 
sworn  in  the  case  is  an  accomplice,  his  testimony  without  more  cannot 
eonviot,  hot  if  the  jury  believe  from  the  evidence  that  tbe  witness  was 
not  an  accomplice,  then  his  evidence  alone  may  convict ;  and  this  would 
be  true  though  be  was  charged  in  the  indictment  with  the  crime,  and 
hia  own  testimony  alone  showed  he  was  not  an  accomplice,  and  though 
be  was  present,  if  that  presence  was  constrained,  or  he  was  enticed 
to  be  there  by  a  false  claim  of  defendant  and  another  to  the  property 
and  an  anticipated  lawsuit  about  it:  Bernkard  v.  Slate,  73  or  74 
G*. 

Principal  and  Aeeeuory —  When  laller  may  be  iried. — A  plea  of 
^ilty  by  the  principal  offender,  received  and  recorded,  though  sentence 
is  not  pronounced,  is  in  all  essential  respects  equivalent  to  a  verdict  of 
guilty  retnroed  and  entered  on  the  minutes,  and  is  such  a  conviction  of 
the  principal  as  anthoriies  the  court  to  proceed  with  the  trial  of  an 
accessory  :   Orova  T.  State,  78  or  74  Ga. 

It  is  true  that  the  plea,  before  sentence  can  be  withdrawn,  and  that  a 
Terdict  can  only  be  arrested,  or  set  aside  for  cause  shown,  whether  a 
judgment  has  been  rendered  on  it  or  not.  Still,  so  far  as  resorted  to  for 
the  purpose  of  showing  the  guilt  of  the  principal,  prima  facie  in  order 
to  bring  on  the  trial  of  the  accessory  they  stand  on  the  same  footing  : 

Id. 

Privilege  of  Oaunid — Time  for  PttparaAwn. — The  constitutional  pro> 
rision  that  every  person  charged  with  an  offence  shall  bave  the  privilege 
of  counael,  would  amount  to  nothing  if  oonnael  for  the  accused  were  not 
allowed  sufficient  time  to  prepare  his  defence:  flaeimanv.  Stale,  73  or 
74  Ga. 

Where  the  erime  charged  was  murder,  committed  early  in  September, 
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and  the  coart  met  on  the  fourth  Monday  of  the  same  months  the  bill  ot 
indiotment  found  on  Tuesday  and  on  Wednesday,  the  court  assigned  the 
accused  counsel,  and  announced  it  would  take  up  the  case  od  Friday 
thereafter,  and  counsel  asked  for  a  continuance,  as  they  had  not  had 
time  to  confer  with  the  prisoner  and  prepare  his  defence,  he  haTingbeeQ 
brought  from  the  jail  of  another  county  late  on  Thursday  eTening 
before,  the  continuance  or  a  postponement  to  a  later  day  should  hare  been 
granted :  Id, 

Damaqes.    See  Qmtraci. 

Counsel  Fees  and  Expenses. — Expenses  of  litigation  do  not  fall  nnder 
the  head  of  punitive  or  vindictive  damages,  but  stand  by  themselTea: 
Moseby  v.  Sanders,  73  or  74  Oa. 

They  may  be  recovered  when  the  defendant  has  caused  the  plaintiff 
unnecessary  trouble  and  expense  :  Id. 

Debtor  and  Oreditob. 

Application  of  Payments. — It  was  shown  that  HoUey  owed  H.  ft  0. 
a  debt  which  he  had  given  a  mortgage  to  secure ;  that  H.  &  6.  par- 
chased  other  notes  of  his  without  his  knowledge,  and  that  he  sent  them 
cotton  to  be  credited  on  his  indebtedness ;  it  is  most  manifest  that  he 
intended  to  pay  the  mortgage  debt,  and  this  being  so,  the  payment 
should  have  been  so  applied  :  HnUey  v.  Hardeman^  73  or  74  6a. 

Domicile.    See  Conflict  of  Laws. 

Equity.    See  Usury, 

Jh'octice — Answer — Evidence. — An  answer  upon  oath,  to  a  bill  in 
equity,  that  does  not  call  for  answer  upon  oath,  does  not  operate  as  en* 
dence  of  the  facts  stated  in  it :  Clay  ▼.  TowiUy  78  Me. 

Reformaiion  of  Contract. — Chancery  will  not  reform  a  promiHOTj 
note  payable  infuturo,  with  ten  per  cent,  interest  from  date,  by  adding 
the  words  '*  until  paid,"  though  the  parties  intended  it  to  bear  that 
interest  after  as  well  as  before  maturity,  if  they  omitted  the  words  only 
because  they  thought  them  unnecessary.  A  contract  written  aa  the 
parties  intended  it  to  be  written  cannot  oe  reformed  for  their  mistake 
of  its  legal  effect :  Rector  v.  Collins,  46  Ark. 

Errors  and  Appeals. 

Criminal  Law — United  States  Supreme  Court — T9oiee  in  Jeopard jf-^ 
Practice. — The  Supreme  Court  of  the  United  States  has  jurisdiction  to 
review  the  judgment  of  a  state  court  denying  that  defendant  is  entitled 
to  immunity  from  a  second  trial  for  the  same  offence  by  reason  of  Art 
y .  of  the  Amendments  of  the  Constitution  of  the  United  States :  Bo- 
hanan  v.  Nebraska^  S.  C.  U.  S.,  Oct.  Term  1885. 

Upon  a  motion  to  dismiss,  this  court  cannot  consider  the  merits  of 
the  question  on  which  its  jurisdiction  depends,  unless  there  is  also  a 
motion  to  affirm  :  Id, 

EviDENOE.     See  Criminal  Law. 

Receipt  given  under  Protest, — A  receipt  is  only  prima  facie  evidence 
of  what  it  imports,  and  may  be  explained  or  oontradioteof  by  the  party 
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sigoing  it;  but  a  settlement  and  receipt  id  full  of  ao  unliquidated 
demaod,  vheo  made  with  a  complete  knowledge  of  all  the  ciroamstanceii, 
ia  a  bar  to  a  subsequent  action  upon  the  demand,  although  the  creditor 
accepts  the  ataonut  paid  under  protest,  aod  threats  of  luit  for  a  balance 
claimed  to  ba  due  him  :  Springfield  &  Mempku  Rd.  Co.  v.  AUen,  46 
Ark. 

EZBOOTOR  AND  AdHINISTRATOB. 

Band  of  Executor — Right  of  AdminisCrator  d.  h.  n.  to  Sue. — An 
admiuistrator  de  bonit  rum  is  offioiallj  interested  in  his  predecessor's 
bond,  to  the  extent  of  the  unadminiutered  assets  ;  and  he  may  origiDBt« 
a  suit  on  it,  provided  his  interest  has  been  specifically  ascertained; 
otherwise  he  must  have  authority  from  the  judge  of  probate,  to  bring 
the  action,  and  cannot  rely,  therefore,  on  an  anthoritation  given  to 
another  person.  In  either  case  he  must  allege  such  facte  in  the  writ,  as 
will  authorJEe  him  to  bring  and  maintain  the  autioo :  WatermoR  j. 
Doekray,  78  Me. 

Exemption.     See  Surety. 

Partnertkip  Property — Time. — The  members  of  an  insolvent  firm  are 
not  entitled  to  the  exemptions  allowed  by  law,  out  of  the  partnership 
property,  alter  it  has  been  seized  to  satisfy  the  demands  of  the  creditors 
of  the  firm  :   Richardton,  \.  Adler,  46  Arlc. 

The  right  to  exemption,  as  head  of  a  family,  must  exist  at  the  lime 
tbe  creditor's  lieo  attaches.  To  become  a  head  of  a  family  after  an 
attachment  is  levied  on  the  property,  will  not  exempt  the  property  from 
salo  under  a  judgment  of  condemnation.  The  judgment  lien  relates  to 
the  levy  of  the  attachment,  and  perfects  the  inchoate  charge  created 
by  the  levy,  and  cannot  be  displaced  by  any  change  in  the  status  of  the 
debtor :  Id. 

GUABANTT. 

When  atxeptanee  not  Neeeuary — Diteharge  of  Guarnntor. — An  instru- 
ment in  writing,  appended  to  a  paper  purporting  to  be  a  bill  for  mer- 
chandise, sold  b;  ooe  Stuiti  to  one  Powers,  in  the  following  words  :  "  In 
consideration  of  seven  and  a  half  per  cent.,  I  guarantee  the  above  bill 
to  the  amoant  of  two  hundred  dollars.  (Signed)  A.  Solary."  which 
was  written  by  Stulti,  and  presented  by  him  to  Solary  for  his  signature 
as  the  conclusion  of  a  negotiation  between  them,  aod  is  signed  by  Solary 
and  delivered  to  Stulti,  is  a  guaranty,  and  not  an  offer  to  guarantee, 
which  would  require  acceptance  by  the  beneficiary,  and  notice  thereof 
U)  the  guarantor  :  Sol-iry  v.  Stidlz.  21  or  22  Fla. 

An  agreemeot  by  the  creditor  to  extend  the  time  of  payment  of  the 
debt  guaranteed  sixty  days  upon  the  debtor  paying  him  a  sum  of  money 
he  owed  him  on  another  transaction,  is  not  based  on  a  good  ooDside ration, 
and  will  not  discharge  the  guarantor ;   Id. 

Qdardian  and  Ward.     See  Omttitulional  Law. 

Highway. 

Right  to  plant  Treet. — The  owner  of  land  upon  a  public  way,  may 

lawfully  plant  ornamental  or  shade  trees,  wichin  the  limits  of  the  way, 

if  the  public  use  is  not  thereby  obstructed  or  endangered  :    Wellman  t. 

Diekey.  78  Me. 
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Treos  so  planted  are  a  public  benefit,  and  cannot  be  destroyed  witboat 
the  call  of  public  necessity  :  Id, 

Highway  surveyors,  who  destroy  such  trees  without  reason  or  neces- 
sity, are  trespassers,  and  if  the  act  is  wanton,  they  are  liable  for  exem- 
plary damages  :  Id. 

Injunction. 

Municipal  Corporation —  Usurpation  of  Franchise. — A  bill  in  equity, 
and  an  injunction  issued  thereon,  is  not  the  proper  remedy  where  a 
municipal  corporation  has  been  organized,  even  though  it  is  alleged  that 
such  organization  was  illegal,  and  that  it  was  not  so  organized  in  con- 
formity to  the  law  :  McDonald  v.  Rehrer,  21  or  22  Fla. 

When  a  franchise  or  an  office  is  usurped,  an  injunction  will  not  lie  to 
prevent  such  usurpation,  even  though  the  respondents  have  not  entered 
upon  the  duties  of  their  office.  The  remedy  is  at  law,  by  quo  warranto 
to  be  invoked  afler  entry  into,  or  exercise  of  authority  under  and  by 
virtue  of  their  election  or  appointment :  Id, 

Alleged  Conspiracy  to  destroy  a  Business^' Overt  Acts — Remedy  at 
Law, — Complainant's  bill  alleged  that  he  was  part  owner  of  a  pilot  boat; 
that  the  captain  and  other  officers  of  the  vessel  were  duly  commissioned 
as  pilots,  and  that  all  legal  regulations  had  been  complied  with ;  and 
that  the  defendants  had  combined  together  for  the  purpose  of  destroying 
his  business  and  property  by  publications  in  the  newspapers,  and  by 
divers  and  sundry  suits  (mentioning  three).  The  bill  also  alleged  that 
defendants  had  formed  a  pretended  partnership,  and  bound  themselves 
not  to  serve  as  branch  pilots  in  a  certain  district  with  those  outside  of 
the  confederation,  and  that  these  acts  would  injure  plain tifiTs  business. 
The  bill  prayed  for  an  injunction.  Hdd^  that  the  whole  gist  of  the 
complaint  was  that  the  defendants  did  not  treat  the  plaintiff  as  havings 
right  to  use  his  vessel  as  a  pilot  boat,  and  had  publicly  so  stated,  and 
that  some  of  the  parties  mentioned  had  been  subjected  to  suits  for  their 
acts  in  piloting,  and  that  plaintiff  had  a  full  remedy  at  law :  Frmdt  t. 
Hinn,  8.  C.  U.  S.,  Oct.  Term  1885. 

Interest.    See  Usury, 

License. 

Pedler — Lightning-Rod  Vendor, — One  who  travels  through  the 
country,  carrying  with  him  all  the  tools,  ladders,  &o.,  necessary  to  put- 
ting up  and  repairing  lightning-rods,  charging  a  certain  amount  per  foot 
for  rods,  and  a  certain  amount  for  putting  them  up  (never  having  sold 
any  without  putting  them  up),  and  soliciting  patronage  from  house  to 
house,  is  not  a  pedler  and  subject  to  penalty  for  failing  to  take  oat 
county  license,  as  such,  in  the  sense  of  the  law :  EzeU  v.  7WiA«r,  73 
or  74  Ga. 

He  does  not  simply  sell  rods  from  house  to  house,  which  would  make 
him  a  pedler,  but  he  affixed  rods  to  houses  and  expended  skill  thereon, 
and  is  rather  a  skilled  mechanic  than  a  pedler :  Id, 

Limitations,  Statute  of. 

Praud — Purchase  by  Administrator — Equity, — A  purchase  of  an  in- 
testate's lands  at   an  administrator's  sale,  by  an  agent  of  the  adminis* 
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trator  and  with  his  means,  who  takes  the  deed  in  hia  owd  name  and  eoo- 
Teys  to  the  wife  of  the  admiaiBtrator,  is  fraudnient,  aod  though  Dot 
void,  the  purobose  and  deeds  may  bo  avoided  hy  any  one  ioterested  ia 
the  lands:  MeGaughty  v.  Broum,  46  Ark. 

Courts  of  equity,  ia  cases  of  concurrent  jurisdiction,  coaaider  them- 
aelvea  bound  by  Statatea  of  Limiutions  which  govern  courts  of  law  in 
lik«  oaaea,  and  this  rather  in  obedience  to  the  statute,  than  by  aaalogy  : 
Id. 

The  rale  that  the  Statute  of  Limitations  will  out  bar  a  trnat,  appliea 
only  to  express  and  positive  trusts,  and  not  to  them  where  circura- 
Btaucee  exist  wbich  raise  a  presuniptioD  of  the  extinguishment  of  the 
trust,  or  where  there  is  an  open  denial  or  repudiation  of  the  trust  brought 
home  to  the  knowledge  of  the  parties  in  interest,  which  requires  them 
to  act  as  upon  an  asserted  adverse  title  :  Id. 

The  Statute  of  Limitation  will  commence  against  an  action  for  the 
frauds  of  an  administrator,  from  the  time  of  hii  discharge  by  the  pro- 
hate  court ;  Id. 

Mandamus. 

Altematioe  Mandamu* — Municipal  Corporalvm — Levy  of  Taxes. — 
If  an  alternative  writ  of  mandamus  shows  a  prima  facie  case,  it  is  not 
demurrable  :  Stale  v.  Mayor  and  Aldermen  of  Jacktoaville,  21  or  22 
Fla. 

Where  the  writ  alleges  a  power  in  a  municipal  body  to  levy  taxes, 
and  such  power  is  limited  by  statute  to  a  certain  percentage  upon  the 
value  of  the  taxable  property,  it  is  not  necessary  to  allege  in  the  writ 
that  the  power  has  not  been  exhausted.  The  exhaostion  of  the  power 
by  a  previous  exercise  of  it  is  properly  matter  of  det'eDce  to  be  set  forth 
by  the  officers  who  are  called  upon  to  exercise  the  power  :  Id. 

Where  a  levy  of  taxes  is  desired  by  a  jadgment  creditor  of  a  munici* 
pality  for  the  payntcnt  of  his  claim,  and  bis  right  is  based  upon  the 
ordinary  status  of  a  judgment  creditor  and  the  power  of  the  board  of 
aldermen  to  make  a  levy,  a  demand  upon  the  proper  officers  for  a  levy 
to  pay  the  Judgment  must  be  made  before  relief  by  mandamus  can  be 
had:  Id. 

Hastkr  andSebvant.     See  Municipal  ChrporaHon;    Telegraph. 

Defective  Machinery. — A  master's  liability  for  an  injury  to  his  servant, 
canned  by  defective  machinery  furnished  by  the  former  for  the  tatter's 
aae,  is  not  absolute  :  HuU  v.  Bali,  78  Me. 

To  render  the  master  liable  for  an  injury  to  his  employee,  caused  by 
defective  machinery  furnished  by  the  former  for  the  latter's  aae,  it  must 
appear  that  the  master  knew,  or  by  the  exercise  of  proper  diligence, 
ought  to  have  known  of  its  unfitness,  and  that  the  servant  did  not  know, 
or  oould  not  reasonably  be  held  to  have  known  of  the  defect :  Id. 

Railroad — Employment  of  Phyiician  hy  Road  Mauler — Ratification, 
— A  road  master  of  a  railroad  con)pany.  or  a  conductor  on  a  train,  are 
not  BO  far  agents  of  the  railroad  company  as  to  be  legally  aathoriied  to 
employ  physicians  or  surgeons  to  attend  upon  an  employee  who  is  injured 
by  the  cars  of  the  company,  unless  they  are  specifically  chained  with 
that  duty  :  Penintxdar  R-l.  v.  Gary,  21  or  22  Fla. 

The  conductor's  direction  to  the  physician  or  surgeon  to  extend  such 
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medical  aid,  or  his  promise  that  the  same  when  rendered  shall  be  paid 
for  by  the  company,  do  not  render  such  company  liable  for  the  s&iue, 
unless  there  is  proof  that  he  is  authorised  so  to  do  :  Id. 

A  contract  by  a  road  master,  conductor  or  other  agent  without  an- 
thority,  may  be  ratified  by  the  corporation,  and  so  become  binding  upon 
it:  Id. 

The  action  of  the  general  manager  may,  by  his  ratification  of  aucb  a 
contract  made  by  a  subordinate  agent,  render  the  corporation  liable 
thereon:  Id. 

MOBTGAGB. 

Ejectment. — A  mortgage  will  not  sustain  a  recovery  in  an  action  of 
ejectment  against  the  holder  of  the  legal  title,  nor  will  a  deed  of  con- 
veyance made  by  a  master  under  a  decree  in  a  suit  to  which  the  peraoo 
owning  the  legal  title  at  the  institution  of  the  suit  was  not  a  party : 
Berlack  v.  Halle,  21  or  22  Fla. 

Gertainfy  in  Description. — Though  usual,  it  is  not  necessary  that  a 
mortgage  state  the  amount  of  the  debt  to  be  secured,  or  that  it  is  evi- 
denced by  a  note  or  any  other  instrument.  If  it  contains  a  general 
description,  sufficient  to  embrace  the  liability  intended  to  be  secured, 
and  to  put  a  person  examining  the  records  upon  inquiry,  and  to  direct 
him  to  the  proper  source  for  particular  information  of  the  amount  of  the 
debt,  it  is  sufficiently  certain  :   Ourtis  v.  Flinn^  46  Ark. 

Municipal  Corpobatiomb.    See  Injunction  ;  Mandamiu. 

Negligence — Fire  Department. — The  officers  of  the  fire  department  of 
a  municipality  are  public  officers,  and  not  the  mere  servants  or  agents 
of  the  municipality  :  BurriU  v.  City  of  Augusta,  78  Me. 

A  city  is  not  liable  for  the  act  of  the  officers  of  its  fire  department, 
unless  made  so  by  express  statute,  or  unless  the  act  complained  of  was 
expressly  ordered  by  the  city  government :  Id. 

Negliosnce. 

Burden  of  Proof  of  Contributory  —  Railroads  —  Plalformt  and 
Gfrounds — Conduct  of  Party  after  the  Injury. — If  the  plaintiff,  in  any 
case  of  personal  injury,  can  show  negligence  on  the  part  of  the  defend- 
ant without,  at  the  same  time  disclosing  the  inherent  weakness  of  his 
own  case  by  reason  of  contributory  negligence,  then  such  contribatoiy 
negligence  is  matter  of  defence,  in  confession  and  avoidance,  and  must 
be  established  by  a  preponderance  of  testimony  by  the  defendant :  Tkcoi, 
<fec.,  Ry.  V.  Orr,  46  Ark. 

As  a  general  rule  railroad  companies  are  bound  to  keep  in  a  safe  con- 
dition all  portions  of  their  platforms  and  approaches  thereto  to  which 
the  public  do  or  would  naturally  resort,  and  all  portions  of  their  station 
grounds,  reasonably  near  to  the  platform,  where  passengers  or  those 
who  have  purchased  tickets  to  take  passage  on  the  cars,  or  those  debark- 
ing from  them  would  naturally  or  ordinarily  be  likely  to  go,  and  espe» 
cially  by  those  routes  and  methods  which  the  company  has  established 
by  its  own  customs  and  practice  :  M. 

That  an  injured  party  does  not  adopt  the  best  remedies,  or  follow  im- 
plicity  the  directions  of  his  physician,  will  not  excuse  a  wrongful  injury 
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irhioh  prodncee  as  ite  direct  effect,  a  disease  from  which  death  ensues, 
rhe  law  fixes  no  exact  standard  here,  and  it  should  be  left  to  the  jury  as 
10  the  reason ableDess  of  his  conduct,  and  whether  or  DOl  the  death  was 
»Qsed  by  the  injury:  Id. 

Railroadi — PatKngeri  wailing  at  Station. —  Contributory  Nfgligenre 
—Jumping  from  a  Moving  Train. — A  person  waiting  at  a  railroad 
itatioD  for  passage  upon  a  train  soon  to  depart,  who  is  invited  by  the 
ticket  agent  to  sit  in  an  empty  car  standing  on  the  side  track  while  the 
itatioD  room  wae  being  cleaned,  is  entitled  to  the  same  protection  from 
ihe  company  while  in  the  our  as  if  in  the  regular  waiting  room  ;  in  either 
jlaoe  the  person  is  a  passenger  in  the  oare  of  the  company :  Shannon  v. 
Bottim  &  AViany  Rd.,  78  Me. 

For  a  passenger  to  jump  upon  or  off  of  &  moving  train  ie  prima  faiAe 
legligence;  if  injured  thereby,  it  is  inoumbent  ou  him,  in  an  Bcdoa 
igsinat  the  railroad,  to  prove  a  reaBonsble  excuse  for  the  act  ;  Id. 

Whether  a  passenger  had  or  not  areaeonahle  excuse  for  jumping  upon 
tr  off  of  a  moving  traia  is  usually  a  question  for  the  jury  :  an  extreme 
;ase  either  way  may  be  determined  by  the  court.  Fear  of  personal 
laoger  is  not  the  only  excuse  that  will  exonerate  one  in  jumping  from 
I  moving  train.  A  passenger  may  in  some  cases  be  juatiGed  in  alighting 
Vom  a  moving  train  merely  to  save  himself  from  seri 
ill  depends  npon  the  speed  of  the  train  and  the  attendant  oi 
U. 

Stock  /(tiling  in  Pit  on  NeighAor't  Premitei. — The  defendant  dug 
I  pit  under  his  cotton  gin  for  a  cotton-prosa,  near  the  public  highway, 
ind  left  it  unenclosed,  and  corn  and  eotton  seed  scatl-ered  about  it.  The 
ilaintiff's  cow  fell  into  the  pit  and  was  killed.  Sell,  that  the  defendant 
»as  guilty  of  negligence  and  must  pay  the  value  of  the  cow;  and  that 
rhe  plaintiff  wag  not  guilty  of  contributory  negligence  In  turning  his 
sow  out  on  the  oommons  remote  from  the  gin  :  jonet  v.  ^ichoU,  46  Ark. 
Offickh- 

Change  of  Snlary  by  rmaUer  Appropriation — Interpretation  by  Slat- 
lie* — Implied  Repeal. — A  statute  fixing  the  annual  salary  of  a  public 
ifficer  at  a  named  sum,  without  limitation  as  to  time,  should  not  be 
ieemed  abrogated  or  suspended  by  subsequent  enactments  which  merely 
ippropriate  a  less  amount  for  the  services  of  that  officer  for  particular 
iscal  yeara,  and  which  contain  no  words  that  expressly  or  by  clear  im- 
ilieation  modify  or  repeal  the  previous  law  :  United  Slatei  v.  Fitker,  109 
[J,  S.  143;  and  United  Statei  v.  Mitchell.  Id.  146.  distinguished: 
(Tnited  SluteM  v.  Langtion,  S.  C.  U.  S.,  Oct.  Term  1885. 

Pabtnerbhip.      See  Contract;   Exemption. 


Grottingt — Land  Damage* — Conttitvtional  Law. — In  assessing  dani- 
iges  to  be  recovered  by  a  railroad  corporation  sgainsl  a  town  for  its  land 
.sken  by  locating  town  ways  across  its  track,  the  jury  may  take  into 
mnaideration,  in  order  to  ascertain  present  value,  not  only  [he  use  which 
■he  railroad  now  makes  of  its  located  limits  st  the  crossinf^s.  but  what 
>se  it  nay  reasonably  be  expected  it  will  in  the  near  future  make  of  the 
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same :  Portland  and  Rochester  Rd,  Co.  v.  Inhabitants  of  Veering,  78 
Me. 

It  is  not  an  ancoDstitutiooal  exercise  of  legislative  power  to  require  a 
railroad  corporation  to  build  and  maintaiD  highway  crossings  laid  out 
over  its  track,  so  far  as  such  crossings  are  within  its  located  limits, 
although  the  law  imposing  such  burden  was  enacted  since  the  railroad 
was  built,  the  company  being  subject  to  the  general  laws  of  the  state 
in  existence  when  its  charter  was  granted  and  such  as  should  be  there- 
after passed :  Jd. 

Damages  are  not  recoverable,  by  a  railroad  company  against  a  town 
which  has  laid  out  ways  over  its  track,  for  the  interference  and  incoove- 
nience  occasioned  to  its  business  by  the  opening  of  the  new  ways,  nor 
for  any  increased  risks  or  increased  expense  in  running  its  trains  caused 
thereby  :  Jd. 

Power  to  make  Lease  or  other  Contract  of  Control — Effect  of  iuck 
Contract  tohen  Ultra  Ptr«.— Unless  specially  authorized  by  its  charter 
-OT  aided  by  some  other  legislative  action,  a  railroad  company  caDoot,  bj 
lease  or  other  contract,  turn  over  to  another  company,  for  a  long  period 
of  time,  its  road  and  all  its  appurtenances,  the  use  of  its  franchises,  aod 
the  exercise  of  its  powers,  nor  can  any  other  railroad  company,  without 
similar  authority,  make  a  contract  to  run  and  operate  such  road,  pro- 
perty and  franchises  of  the  first  corporation.  Such  a  contract  is  not 
among  the  ordinary  powers  of  a  railroad  company,  and  is  not  to  be 
.  inferred  from  the  usual  grant  of  powers  in  a  railroad  charter :  Thomai 
V.  Rd.  Co.,  101  U.  S.  91,  reaffirmed  :  Penn  Co.  v.  St.  Louis,  Alton,  d'c, 
Rd.,  S.  C.  U.  S.,  Oct.  Term  1885. 

The  doctrine  that  acts  may  be  done  and  property  change  hands,  under 
void  contracts  which  have  been  fully  executed,  with  which  courts  will 
not  interfere,  is  sound,  but  any  relief  in  such  cases  must  be  based  uq 
the  invalidity  of  the  contract,  and  not  in  aid  of  its  enforcement.  While 
the  plaintiff  in  this  case  might  recover,  in  an  appropriate  action  the 
rental  value  of  the  use  of  its  road  against  the  lessee  company,  the  other 
defendants  who  had  received  nothing,  but  had  been  paying  out  money 
under  a  void  contract,  cannot  be  compelled  to  pay  more  money  under 
the  same  contract :  Id. 

Sale. 

When  Title  passes —  Trover. — Flour  was  ordered  by  brokers  for  Dub 
&  Co.,  with  this  direction:  ^^Ship  as  soon  as  you  can,  forty-fire  days 
drafc,  to  B.  Dub  &  Co."  Dub  &  Co.  assigned  it  to  Matthewson,  as  their 
assignee,  without  returning  the  draft  signed,  it  being  sold  with  the  bill 
of  lading  and  an  invoice  stating  the  terms  as  forty-five  days  of  accept- 
ance. BelJ,  the  giving  of  the  acceptance  was  a  condition  precedent  to 
the  acquisition  of  title  by  B.  Dub  &  Co.,  and  the  sellers  of  the  flour 
might  maintain  trover  therefor  against  the  assignee :  Matthewson  t. 
Belmont  fi>.,  73  or  74  Ga. 

Set  off. 

Purchase  hy  Factor  in  own  Name. — If  a  factor  sell  in  his  own  name, 
as  owner,  and  does  not  disclose  his  principal,  and  acts  ostensibly  as  the 
real  owner,  although  the  principal  may  afterwards  bring  his  action  upon 
the  contract  against  the  purchaser,  yet  the  latter,  if  he  bona  fide  dealt 
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irilh  the  factor  asoffoer,  will  be  entitled  to  set  off  any  claim  he  maj 
have  against  the  factor  in  answer  to  the  demand  of  his  principal :  Ruan 
f.  Gana,  73  or  74  Ga. 

Statute.     See  Officer. 
SuBETir.     See  Ouarantj/. 

Exemption — I^etumplion  at  to  Fundt  in  handt  of  Defaulting  Officer. 
—The  Bccurity  on  the  bond  of  a  defaulting  county  treasurer,  against 
ihoTD  an  execution  has  issued  for  funds  belonging  to  the  county  iu  the 
land  of  the  treasurer,  cannot  take  a  homestead,  which  will  eiempt  hia 
iroperty  from  the  debt  incurred  by  reason  of  his  obligation  on  the  bond  : 
tfc  Watty  V.  Jefferton  Co.,  73  or  74  Ga. 

The  presumption  would  be  that  the  funds  in  the  hands  of  the  treas- 
irer  arose  at  least  in  part  from  taxes,  aad  no  evidence  was  offered  by 
he  surety  in  this  case  that  the  fund  or  any  part  of  it  came  from  other 
loarces,  though  the  treasurer,  his  principal  in  the  bond,  was  bound  to 
leep  a  correct  record  of  all  funds  received  by  him  and  the  source  from_ 
rhich  they  came  :  Id. 

Tax  and  Taxation. 

Aueitmcnl  induding  Properly  not  Legally  AueaahU — Railroadi — 
Feaeei  not  part  of  the  Roadwty  — An  assessment  of  different  kinds  of 
property,  as  a  unit,  which  iocludes  property  not  legally  assessable  by  the 
y^essment  Board,  and  in  which  the  part  of  the  tax  assessed  against 
lie  latter  property,  is  sot  separable  from  the  other  part  is  invalid,  and 
>ill  not  support  an  action  for  the  recovery  of  the  entire  tax  so  levied ; 
*in(a  Clara  (huniy  v.  SorUh  Pacific  Rd.,  S.  C.  U.  8.,  Oct.  Term, 
18«5. 

The  fences  erected  npon  the  line  of  a  railroad,  between  its  road- 
•ay  and  the  land  of  conterminous  proprietors,  cannot  be  assessed  under 
be  head  of  "  roadway"  :  Id. 

Teleoraph. 

Damagtt — Contract. — A  verbal  contract  that  the  plaintiff  should  labor 
lira  manufacturer  at  two  dollars  and  twenty-five  cents  per  day,  com- 
nencing  Monday,  September  1st,  but  for  no  stipulated  period,  is  defeas- 
ible at  the  will  of  either  party,  and  a  telegraph  company  is  liable,  for 
lominal  damages  only,  in  not  delivering  a  telegram  to  the  plaintiff,  sea- 
lonably  notifying  him  of  the  terms  of  the  contract,  whereby  he  lost  all 
)enefil  from  it :  MerriU  v.  Wettem  Union  Tel.  Co.,  78  Me. 
Trial. 

Evidence — Pergonal  Examination  of  Parly  for  Pertonal  Injury. — 
iChere  a  plaintiff  in  an  action  for  personal  injuries  allies  that  they  are 
>f  a  permanent  nature,  the  defendant  is  entitled,  as  a  matter  of  right,  to 
lave  the  opinion  of  a  surgeon  upon  his  oonditiou,  based  upon  personal 
examination;  and  the  court  should,  upon  demand  of  'he  defendant, 
lompel  the  plaintiff  to  submit  to  such  examination.  But  where  the 
ivideoce  of  experts  is  already  abundant,  the  court  must  exercise  its 
■onnd  discretion  in  compelling  or  refusing  the  examination  ;  and  its 
iciioD  is  subject  to  review  in  ease  of  abuse  :  Sibley  v.  Smith,  46  Ark. 
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Trust  and  Trustee. 

Creafton  of  Trust — Presumption  a$  to  Interests  of  Beneficiaries.^ 
Sect.  5573,  Howell's  Stat.  Michigan,  provides  that  *'  express  trusts  nuj 
be  created,"  *  *  *  «  for  the  beoeficial  interest  of  any  person  or  persons, 
when  such  trust  is  fully  expressed  and  clearly  defined  upon  the  face  of 
the  instrument  creating  it,  subject  to  the  limitations  as  to  time  pre- 
scribed in  this  title  :"  Heldj  that  the  letters,  statements  andagreemeota, 
which  passed  between  the  plaintiff  and  defendant,  as  evidence  in  this 
case,  are  sufficient  to  establish  an  express  trust  within  the  meaning  of 
the  statute.  The  objection  that  the  individual  interests  of  the  respective 
beneficiaries  are  not  stated,  is  met  by  the  rule,  which  prevails  in  Michi- 
gan, as  in  all  other  states  where  the  principles  of  the  common  law  ars 
observed,  that  where  a  conveyance  of  land  is  made  to  two  or  more  per- 
sons, and  the  instrument  is  silent  as  to  the  interest  which  each  is  to  take, 
the  presumption  will  be  that  their  interests  are  equal :  Loring  v.  Palmer^ 
S.  C.  U.  S.,  Oct.  Term  1885. 

Usury. 

Whai  Amounts  to  Relief  in  Equity, — Presumption  as  to  Laws  of 
Another  State. — It  is  not  usury  to  add  the  interest  on  several  notes  to 
the  principal,  and  then  add  to  this  sum  the  interest  on  it  at  ten  percent 
per  annum  for  one  year,  and  then  take  a  new  note  for  this  last  sam  pay- 
able one  year  after  date,  with  interest  at  ten  per  cent,  per  annum  afler 
maturity,  in  payment  of  the  old  notes  :   Orider  v.  Driver^  46  Ark. 

It  is  not  usury  for  one  to  sell  property  on  a  credit  for  a  higher  pric4 
than  he  would  have  sold  for  cash,  with  legal  interest  added ;  but  if  the 
sale  be  really  made  on  a  cash  estimate,  and  time  be  given  to  pay  the 
same,  and  an  amount  is  assumed  to  be  paid  greater  than  the  cash  price 
with  legal  interest  would  amount  to,  this  is  an  agreement  for  forbearance 
that  is  usurious :  Id. 

A  plaintiff  will  not  be  relieved  in  equity  from  a  usurious  contract  ex* 
cept  upon  condition  that  he  pays  the  principal  and  legal  interest :  Id. 

Although  it  will  be  presumed  in  many  cases,  in  the  absence  of  a  con- 
trary showing,  that  the  laws  of  other  states  are  the  same  as  our  own,  the 
presumption  will  not  be  indulged  where  our  laws  impose  a  penalty  or 
work  a  forfeiture  as  in  the  case  of  usury :  Id. 

Excessive  Interest  Paid  after  Maturity  of  Debt. — Wbere  the  maker 
of  a  promissory  note  payable  infuturoy  with  10  per  cent,  interest  from 
date,  omitting  the  words  **  until  paid,''  pays  that  rate  of  interest  after 
the  maturity  of  the  note,  he  cannot  recover  the  excess  paid  over  6  per 
cent,  accruing  afler  maturity :  Rector  v.  OoUinSy  46  Ark. 

Vendor  and  Vendee. 

Purchase  by  Vendee  of  Outstanding  Incumbrance. — If  a  vendee  of 
land  remaining  in  possession,  buys  in  an  outstanding  incumbraDoe,  he 
will  not  be  permitted  to  set  up  an  adverse  title  under  it.  The  purchase 
enures  to  the  benefit  of  the  vendor's  title,  and  the  vendee  can  only 
abate  the  unpaid  purchase-money,  or  in  case  he  has  paid  this,  recover 
the  amount  he  has  expended  by  action  on  the  covenant  broken  or  other 
proper  remedy  :  Bush  v.  Adams ^  21  or  22  Fla. 

Witness.     See  Criminal  Law. 
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INCOME  BONDS  AND  MORTGAGES. 

Sect.  1.  Income  bond*  defined  ;  farmt  of. 

Corporate  income  boDda  are  those  payable  out  of  the  net  income 
of  the  corporation.  In  form  they  may  be  various.  They  may  in 
terms  be  negotiable,  as  where  they  are  payable  to  bearer  or  order ; 
or  they  may  be  unnegotiable  in  form,  ae  where  they  are  payable  to 
the  obligee  without  terms  of  negotiability.  They  may  be  payable 
only  out  of  net  income,  in  which  case,  if  there  is  no  net  income, 
there  would  be  nothing  to  pay ;  or  they  may  he  payable  uncondi- 
tionally, and  whether  there  shall  be  net  income  sufficient  for  that 
purpose  or  not.  They  may  bear  a  fixed  rate  of  interest,  or  the  rate 
may  be  graduated  by  the  amount  of  the  net  earnings,  or  be  fixed  at 
a  certain  per  centum  of  the  net  earnings.  They  may  provide  that 
interest  shall  he  payable  only  out  of  the  net  income  of  the  current 
year,  or  that,  in  case  of  arrearages  from  insufficiency  of  income  of 
the  current  year,  the  interest  be  paid  out  of  the  net  income  of  sub- 
sequent years,  whenever  that  is  sufficient  for  the  purpose ;  and  they 
may  or  may  not  have  interest-coupons  attached  to  them. 

Sect.  2.  Income  bondholdert  lien  on  the  income. 

Income  bondholders  have  a  specific  lien  upon  the  net  income  of 
the  corporation,  and  such  income  is  specifically  pledged  to  the  use 
of  BQch  bondholders,  and  it  is  theirs  for  the  purpose  of  paying  such 
bonds  and  interest,  according  to  the  terms  of  the  bonds,  as  soon  as 
it  is  earned :  Ketehum  r.  St.  Louie,  101  U.  S.  306 ;  Butten 
y.  Union  Pacific  Rd.,  17  Fed.  Rep.  480 ;  16  Reporter  199  ;  Galma 
i  Chicago  Rd.  v.  Memici,  26  111.  121 ;  Jones  on  Corp.,  sect.  114. 

Tou  xxnv.— TO  (saa) 
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Sect.  3.  Income  bonds  constitute  an  equitabh  amgnment 
Income  bonds  constitute  an  equitable  assignment  of  the  net  earn- 
ings of  the  corporation  as  fast  as  they  accrue,  and  a  transfer  of  the 
equitable  title  to  the  holder.  The  income  is  not  in  existence  at  the 
time  of  its  appropriation  to  the  payment  of  the  bonds,  bat  there  is 
an  equitable  assignment  of  the  net  income  fund  to  accrue,  and  the 
general  principles  of  equitable  assignments  would  be  applicable 
thereto.  It  is  specifically  pledged  to  the  use  of  the  bondholders  as 
soon  as  it  is  earned :  Id. ;  Galena  ^  Chicago  Md.  y.  Menziet^  26 
III.  121.  The  general  doctrine  on  this  subject,  in  equity,  is  that, 
if  one  party,  by  a  valid  agreement,  appropriates  to  another  a  par- 
ticular fund,  arising  from  profits  or  income,  this  constitutes  an 
equitable  assignment  of  it :  Watson  y.  Duke  of  WeUingtm^  1 
Kuss.  &  Myl.  (Eng.)  602 ;  In  re  Strand  Music  HaU  Co.,  8  De  G., 
J.  &  S.  147 ;  Lewisburghy  ^<j.,  Co.  y.  Marchj  91  Penn.  St  26. 
An  agreement  setting  apart  a  particular  fund  for  the  benefit  of  a 
particular  creditor  creates  a  lien  in  equity  upon  that  fand,  and 
raises  a  trust  for  the  benefit  of  the  creditor :  Eunng  y.  Arthsty 
1  Humph.  (Tenn.)  637 ;  National  Bank  y.  CoaUs,  12  Reporter 
614.  See,  also,  WhiU  Water  Canal  Co.  y.  VMetU,  21  How. 
(U.  S.)  414.  So  authority  to  collect  calls  upon  corporation  stock, 
giyen  as  security  for  a  loan,  is  a  good  equitable  assignment  of  it, 
and  yalid  against  the  company's  subsequent  assignee  in  bankruptcy: 
Savings  Bank  y.  Publishing  Co.,  3  Dill.  (U.  S.  C.  C.)  287.  See, 
also,  Pickering  y.  Ilfrancombe  Md.,  L.  R.,  8  C.  P.  235.  So  an  agree- 
ment conveying  railroad  shares  in  the  hands  of  a  third  party,  and 
transferable  by  delivery,  but  subject  to  prior  claims,  is  an  equitable 
assignment  of  them  :  Robinson  v.  Nesbitt,  L.  R.,  3  G.  P.  264.  This 
doctrine  is  not  only  applicable  to  assignments  of  corporate  income, 
by  the  execution  of  income  bonds  and  mortgages,  but  extends  gener- 
ally to  all  kinds  of  funds  or  interests  existing  or  to  be  created,  includ- 
ing the  net  income  and  profits  of  real  estate :  Ketchum  v.  St.  Xotfif, 
101  U.  S.  306  ;  Pinch  v.  Anthony,  8  Allen  (Mass.)  636;  Sndthi. 
Patton,  12  W.  Va.  541 ;  Legard  v.  Hodges,  1  Ves.  Jr.  (Eng.)  477 ; 
In  re  Strand  Music  HaU  Co.,  3  De  G.,  J.  &  S.  (Eng.)  147 ;  Pom 
v.  Bailey,  1  Ball  k  B.  (Eng.)  49;  Story's  Eq.  Jur.  (12  ed.)  sect 
1231 ;  Overton  on  Liens,  sect.  32. 

Sect.  4.  Distinction  between  income  bonds  and  common  fMri" 
gages. 

One  distinction,  at  least,  between  an  income  bond  and  a  common 
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mortage,  is  that  the  former,  tranafers  the  income  as  fast  as  it 
aceraes,  while  the  latter  only  gives  a  conditional  right,  usnally  per- 
mitting the  mortgagor  to  retain  possession  of  the  mortgaged  pro* 
pertj,  and  to  receive  the  income  thereof  eo  long  as  he  retains 
possession  of  it ;  and  generally  the  mortgagee  has  no  right  to  the 
income  antil  he  has  taken  possession  of  the  mortgaged  property  by 
TirtQfl  of  the  mortgage ;  and  this  rule  is  applicable  to  the  mortgage 
of  a  railroad  company  where  the  mortgage  covers  not  only  real 
estate,  bnt  the  franchises,  tolls,  rente  and  profits  of  the  corporation : 
advegton  Rd.  v.  Cowdrey,  11  Wall.  459  ;  American  Bridge  Co.  v. 
Eeidelbach,  94  U.  S.  798 ;  Botton  Bank  v.  Reed,  8  Pick.  (Mass.) 
459 ;  Jones  on  Corp.,  sect.  114 ;  1  Washb.  on  Real  Prop.  360 ; 
Oilman  v.  lU.  Tel.  Co.,  91  U.  S.  603 ;  Teal  v.  Walker,  111  Id.  242. 
The  mortgagee  must  take  possession  or  have  a  receiver  appointed 
and  placed  in  possession  of  the  mortgaged  property  before  the  rents 
and  profits  can  be  made  available  for  the  satisfaction  of  the  mort* 
gage;  and  until  this  is  done  the  income  bondholders  may  require 
the  appropriation  of  the  net  income  to  the  satisfaction  of  their  bonds, 
although  issued  subsequently  to  the  execution  of  the  mortgage:  Id.; 
QaUna  ^  Chicago  Rd.  v.  Menziea,  26  111.  121.  By  taking  pos- 
session under  a  prior  mortgage,  the  mortgagee  could  prevent  the 
application  of  net  income  to  the  payment  of  income  bonds :  Qil- 
man  v.  III.  ^  Mita.  Tel.  Co.,  91  U.  S.  603. 

Sect.  5,    Where  income  bonds  are  lecured  ht/  mortgage. 

Income  bonds  may  also  be  secured  by  a  mortgage,  in  which  case 
the  mortgagee  would  have  the  benefit  of  both  securities  ;  but  even 
in  case  of  income  mortgages,  it  has  been  held  that  there  would  be 
an  implied  right  of  the  mortgagor  to  retain  possession  and  receive 
the  earnings  of  the  mortgaged  property,  nntil  the  mortgagee  takes 
possession  for  default.  Until  that  time  the  mortgagor  would  have 
an  implied  right  to  the  possession  and  to  receive  the  earnings  and 
apply  them  to  the  payment  of  any  floating  debts  of  the  corpora- 
tion, or  to  make  improvements  of  the  corporate  property  in  the  dis- 
cretion of  the  directors,  and  within  the  scope  of  the  chartered 
powers  of  the  corporation ;  and  this  right  of  possession  of  the  morN 
gagor  is  sometimes  expressly  provided  for  in  the  mortgage :  Oilman 
r.  111.  ^  Mitt.  Tel.  Co.,  tupra;  American  Bridge  Co.  v.  ffeidel- 
hach,  94  U.  S.  798 ;  ifita.  Valley  Rd.  v.  United  Statet  Exp.  Co., 
81  ni.  534. 

Before  foredoenre  or  possession  taken  under  a  railroad  mortgage 
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for  default,  even  the  net  earnings  of  the  company  would  be  liable 
to  garnishment^  whatever  may  be  the  stipulations  of  the  mortage  as 
to  the  right  of  possession :  Mi»s.  VaUey  Bd.  y.  United  Stain  Ezp, 
Oo.y  iupra  ;  Merehant»'  Bank  v.  Petersburg  Ed.^  24  Pitts.  L.  J. 
192 ;  Bath  ▼.  Miller,  51  Me.  341 ;  53  Id.  308 ;  Noifet  y.  lUeh,  52 
Id.  115 ;  Smith  y.  JSastem  Bd,  124  Mass.  154 ;  Mlis  y.  Boit(mj 
^e.f  Bd.y  107  Id.  1 ;  Jones  on  Corp.,  sects.  114,  115 ;  1  Jones  oa 
Mort  (3d  ed.)  sect.  670. 

Sect.  6.  An  income  mortgage  mag  provide  for  income  before 
taking  possession. 

A  corporate  mortgage  may  be  executed  without  bonds  and  may 
itself  provide  for  the  appropriation  of  the  net  income  to  the  pay- 
ment of  the  sum  secured  by  it,  with  interest,  and  thereby  appro- 
priate such  fund,  without  the  necessity  of  taking  possession,  of  the 
mortgaged  property  by  the  mortgagee ;  and  in  such  a  case  there 
would  be  an  equitable  assignment  of  the  fund,  and  a  lien  created 
thereon  as  fast  as  it  accrued,  the  same  as  in  case  of  a  simple  income 
bond.  The  mortgagee  would  have  all  the  rights  of  an  income  bond- 
holder, and  the  additional  rights  and  security  which  the  mortgage 
gives.  And  after  net  earnings  have  been  ascertained  and  set  apart 
by  the  corporation  for  the  payment  of  money  secured  by  income 
bonds  or  mortgages,  or  as  a  sinking  fund  for  the  final  redemption 
of  such  bonds  or  mortgage  debts  they  would  not  be  liable  to  gar- 
nishment at  the  suit  of  other  creditors  of  the  corporation:  see 
PuUan  v.  Cincinnati  ^  Chic.  Bd.,  4  Biss.  (U.  S.  C.  C.)  35 ;  6 
Biss.  237 ;  Jessup  v.  Bridge^  11  la.  572 ;  Dunham  v.  Isett,  15 
Id.  284 ;  Mississippi  Valley  Bd.  v.  United  States  Exp.  Co,,  81 
111.  534 ;  Galena  ^  Chic.  Bd.  v.  Menssies,  26  Id.  121 ;  CYay  r. 
JEast  Tenn.  Bd.j  6  Heisk.  (Tenn.)  421 ;  1  Jones  on  Mort.,* sect 
772;  2  Rorer  on  Railr.,  sects.  1377,  1378.  As  to  the  rights  of 
different  classes  of  bondholders,  see  Galveston  Bd.  v.  Cowdrey,  11 
Wall.  459. 

Sect.  7.  Bemedy  of  the  income  bondholder  in  case  of  a  diversicn 
of  earnings. 

The  funds  set  apart  or  equitably  assigned  for  the  payment  of 
income  bonds,  or  income  mortgages,  cannot  be  diverted  by  the  cor- 
poration to  other  purposes.  There  is  in  such  a  case  an  eqoitable 
lien  upon  them,  and  the  holder  of  the  bonds  or  mortgages  may 
follow  the  funds  into  whosoever  hands  they  may  be  traced.    The 


INCOMB  BONDS  AND  MORTGAGES.  557 

net  earninga  would  conatitate  a  trust  fund,  and  his  lien  vill  cover 
any  property  into  which  they  may  have  been  converted,  except 
where  it  ie  in  the  hands  of  a  bona  fide  purchaser  for  value :  Story's 
Eq.  Jnr.  (12  ed.)  1252  ;  Union  Tnut  Co.  v.  Souths,  107  U.  S. 
591;  Fotdiek  v.  Schall,99  Id.  235;  Calhemn  v.  St.  LouU  ^ 
S.  E.  Rd.  Co.,  9  BiBB.  (U.  S.  C.  0.)  330  ;  Texai  v.  Eardtnherg, 
10  Wall.  68 ;  Union  Tnut  Co.  v.  Walker,  107  U.  S.  596.  If 
the  net  earnings  have  been  diverted  for  permanent  improve- 
menta  or  otherwise,  and  the  property  has  been  sold  under  a  mort- 
gage made  subsequently  to  the  execution  of  a  bond  the  court  will 
restore  the  income  out  of  the  proceeds  of  the  sale :  Id. ;  and  securities 
purchased  wiib  the  trust  funds  will  be  substituted  for  them :  Har- 
ford V.  Lloyd,  20  Beav.  (Eng.)  10 ;  Fotdiek  v.  Schell,  99  U.  S.  235. 

Sect.  8.  In  case  of  consolidatum  of  the  debtor  corporation  with 
another, 

A  consolidation  of  one  railroad  company  with  another  will  not 
extinguish  the  rights  of  the  income  bondholders  of  either;  for, 
although  the  consolidated  company  takes  the  property  and  interesta 
of  the  old  companies,  it  takes  them  subject  to  all  liens,  and  the  con- 
solidated company  would  hold  the  same  as  trustee  for  the  benefit  of 
the  bondholders,  and  other  creditors  of  the  divisional  roads :  Mar- 
mon  v.  Union  Pacific  Rd.,  13  Fed.  Rep.  522 ;  Skiddy  v.  Atlantic, 
Miti.  ^  0.  Rd.,  8  Hughes  (¥.  S.  C.  C.)  320  ;  Shields  Y.Ohio,  95 
U.  S.  319.  A  bondholder's  lien  is  superior  to  that  of  a  common 
creditor  or  stockholder,  and  adheres  both  to  the  property  and  its 
proceeds,  and  this  cannot  be  taken  away  by  consolidation  without 
hie  consent ;  unless,  perhaps,  under  some  statute  existing  at  the 
time  of  the  issuing  of  the  bonds :  Id. ;  Rutten  v.  Union  Pae.  Rd., 
17  Fed.  Rep.  480 ;  16  Reporter  199  ;  Keteham  v.  St.  Louts,  101 
U.  S.  306 ;  Pullan  v.  Cineinnatt  ^  Chic.  Rd.,  4  Biss.  (U.  S. 
C.  C.)  35 ;  5  Id.  237.  If  the  earnings  are  diverted  by  the  con- 
solidation of  the  debtor  corporation  with  another  corporation,  which 
receives  the  earnings,  tbe  income  bondholder  may  recover  them  of 
the  latter  company  :  Id. ;  Ritten  v.  Union  Pac.  Rd.,  supra;  see, 
also,  Shields  v.  Ohio,  supra  ;  Ourran  v.  State  of  Arkansas,  15  How. 
(U.  S.)  304  ;  £aton  ^  HamiUon  Rd.  v.  Bunt,  20  Ind.  463 ;  Selma, 
^c,  Rd.  v.  Harhin,  40  Ga.  706. 

Equity  will  follow  diverted  earnings  or  other  equitable  funds  into 
the  hands  of  transferees  with  notice,  or  without  ralae,  and  will 
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pursae  the  property  through  all  its  transmutations,  substitatingone 
security  for  another,  wherever  its  ends  will  be  best  accomplished : 
Union  Trust  Co.  v.  Souther^  107  U.  S.  591 ;  Fosdiek  v.  Sehatt, 
99  Id.  235 ;  Shiddtf  v.  Atlantic,  Mis9.  ^  0.  Bd.,  3  Hughes  (U.  S. 
C.  C.)  320  ;  see,  also,  Powell  v.  North  Missouri  Bd.,  42  Mo.  63; 
Prouiy  V.  Lake  Shore  Rd.^  62  N.  Y.  368;  Boardman  v.  Lake 
Shore  ^  Mich.  S.  Bd.,  84  N.  Y.  157  ;  Selma,  ^c,  Bd.  v.  Sarinn, 
40  Ga.  70&. 

A  railroad  corporation  may  mortgage  its  future  earnings,  although 
the  road  be  not  in  esse  at  the  time  of  the  execution  of  the  mortgage, 
and  such  earnings,  when  they  have  accrued,  cannot  be  attached  in 
the  hands  of  an  ofiScer  of  the  corporation,  at  the  suit  of  a  common 
creditor  :  Jessup  v.  Bridge,  11  la.  572  ;  Boardman  v.  Lake  Short 
^  Mich.  S.  Bd.y  supra ;  see,  also.  Buck  v.  Memphis  ^  Little 
Bock  Bd.j  4  Gent  L.  J.  430.  And,  perhaps,  generally,  earnings 
cannot  be  attached  in  that  way:  Pettingill  v.  Androscoggin Bi.^ 
51  Me.  370;  FowUr  v.  Pittsburgh,  ^c,  Bd.,  36  Penn.  St  22. 

Sect.  9.  What  operates  as  an  assignment  of  a  fund — iUuitra' 
tion  of  the  doctrine. 

It  is  not  essential  to  constitute  a  fund,  and  a  lien  upon  it  in  favor 
of  a  creditor  of  a  corporation  or  individual,  that  the  assignment  be 
in  express  terms,  but  the  intention  to  make  it  may  be  inferred  from 
the  words  used,  and  the  circumstances  of  the  case ;  Dillon  v.  Ber- 
nard, 1  Holmes  (U.  S.  C.  C)  386  ;  In  re  Strand  Music  Ball  Co., 
3  De  G.,  J.  &  S.  147  ;  Williams  v.  Ingersoll,  89  N.  Y.  508.  In 
the  case  last  cited,  Earlb,  J.,  said :  *'  The  form  of  words  used  in 
making  the  agreement  is  not  alone  to  receive  attention,  but  all  the 
circumstances  are  to  be  considered.  It  is  a  rule  in  equity  that  any- 
thing that  shows  an  intention  to  assign  on  the  one  side,  and  from 
which  an  intent  to  receive  may  be  inferred  on  the  other,  will  oper- 
ate as  an  assignment  if  sustained  by  a  sufficient  consideration." 
But  where  there  was  a  mere  promise  to  pay  a  debt  out  of  a  certain 
fund  which  was  not  in  terms  sssigned  for  such  payment,  it  was  held 
that  the  circumstances  were  not  sufficient  to  show  an  intention  that 
the  agreement  should  operate  as  an  assignment  of  the  fund :  Chn^' 
mas  V.  BusselU  14  Wall.  69  ;  see  also  Hosack  v.  Bogers,  6  Paige 
(N.  Y.)  415;  8  Id.  229;  25  Wend.  (N.  Y.)  313;  JJa&y  v- 
Phoenix  Bank,  83  N.  Y.  318 ;  Jones  on  Corp.,  sect  75. 

Sect.  10.  Net  earnings  or  income — mode  of  ascertaining. 

In  general  it  may  be  said  that  net  earnings  or  income  is  the 
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excess  of  receipts  of  a  business  over  expenditures,  or  the  receipts 
of  a  business  after  deducting  the  current  expenses.  The  mode 
of  determining  the  net  income  of  a  corporation  would  usually 
be  the  same,  vhetber  it  be  for  the  purpose  of  declaring  dividends 
upon  the  stock,  common  or  preferred,  or  of  applying  the  same 
to  the  payment  of  income  bonds  ;  and  usually  the  controversy  in 
such  cases  relates  to  the  question  as  to  what  are  current  expenses  or 
other  proper  items,  to  be  deducted  from  the  gross  income,  to  deter- 
mine the  net  earnings  or  income.  It  may  be  observed  that  contro- 
versy on  the  question  may  he,  and  in  case  of  income  bonds,  now, 
perhaps,  generally  is  avoided  by  the  conditions  or  stipulations  of 
the  contract,  providing  what  may  be  paid  out  of  the  gross  earnings 
or  what  shall  be  regarded  aa  current  expenses  and  deducted  from 
the  gross  earnings  in  order  to  ascertain  the  net  earnings  or  income. 
Experience  has  shown  the  wisdom  of  such  provisions  in  cases  where 
doubt  or  uncertainty  may  arise  on  the  subject. 

In  St.  John  V.  £rie,  ^c,  Rd.,  10  Blatchf.  [V.  8.  C.  C.)  271, 
Judge  BlatOHFOBD,  said :  "  Net  earnings  are  properly  the  gross 
receipts,  less  the  expenses  of  operating  the  road,  or  other  business  of 
the  corporation.  Interest  on  debt  is  paid  out  of  what  thus  remains, 
that  is,  out  of  the  net  earnings.  When  all  liabilities  are  paid, 
either  out  of  the  gross  receipts  or  the  net  earnings,  the  remainder 
is  the  profit  of  the  stockholders,  to  go  toward  dividends,  which  in 
that  way  are  paid  out  of  the  net  earnings  :"  see  also  same  case,  22 
Wall.  136  ;  Thompsm  v.  JSrie,  ^c,  Rd.,  45  N,  Y.  468. 

The  rule  for  determining  the  net  pioGts  of  a  railroad  corporation, 
including  proper  matters  of  deduction  from  the  gross  earnings,  was 
more  fully  suted  and  illustrated  by  the  Master  of  the  Bolls,  Uohilly, 
in  a  case  before  him,  as  follows:  "  I  am  of  opinion  that  all  the 
debts  of  the  company  are  first  payable,  other  than  those  which,  for 
want  of  a  better  expression,  may  be  called  fiinded  debts.  For 
instance,  if  the  defendants  have  received  money  by  mortgage,  under 
the  powers  contained  in  their  act,  for  the  purpose  of  completing 
their  line,  this  does  not  constitute  such  a  debt  as  can  be  paid  ofi"  out 
of  the  profits  before  the  profits  are  divided.  But  on  the  other  hand 
any  debts  which  have  been  incurred,  and  which  are  due  from  the 
directors  of  the  company,  either  for  steam-engines,  for  rails,  for 
completing  stations,  or  the  like,  which  ought  to  have  been  paid  off 
at  the  time,  had  the  defendants  possessed  necessary  funds  for  that 
purpose,  those  are  so  many  deductions  from  the  profits,  which  in 
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my  opinion,  are  not  ascertained  till  the  whole  of  them  tre 
Corry  v.  Londonderry,  ^c,  jBc/.,  29  Beav.  (Bng.)  263 ;  30  L  J. 
Ch.  290 ;  see  also  Union  Trust  Co.  v.  Walker,  107  U.  S.  596 ; 
People  V.  Supervisors,  4  HilL  (N.  Y.)  20 ;  7  Id.  604 ;  Kame$  y. 
Rochester,  ^c,  Rd,,  4  Abb,  Pr.,  N.  S.  (N.  Y.)  107 ;  Utka  ?. 
Churchill,  83  N.  Y.  238 ;  PeopU  v.  Commissioners,  35  Id.  423; 
4  Wall.  (U.  S.)  244 ;  Cunningham  v.  Vermimt,  ^<?.,  Rl,  12  Gray 
(Mass.)  411;  McLaughlin  v.  Detroit^  ^e.,  Rd.,S  Ilich.  100; 
Ohio  City  v.  Cleveland,  ^e.,  Rd.,  6  Ohio  St.  489 ;  PuOan  ▼.  Gnr 
dnnati  ^  Chicago  Rd.,  4  Biss.  35  ;  8.  c.  5  Id.  237. 

In  the  case  last  cited,  the  action  was  upon  a  mortgage  made  by 
the  New  Castle  and  Richmond  Railroad  Company.  The  decision 
involved  a  construction  of  the  mortgage  and  rested  upon  the  theory 
that,  by  the  terms  of  it,  the  mortgagee  should  have  a  specific  lien 
upon  the  net  earnings  of  the  road.  The  mortgage  was  made 
February  25th  1852,  to  secure  bonds  to  the  amount  of  $300,000, 
payable  in  fifteen  years.  The  mortgage,  by  its  terms,  covered  and 
included  '^  the  present  and  future  to  be  acquired  property  of  the 
New  Castle  and  Richmond  Railroad  Company,  that  is  to  say,  the 
first  section  of  their  road  from  New  Castle  to  Richmond,  as  afore- 
said, with  the  superstructure,  and  all  rails  and  other  materials  used 
therein,  and  all  rights  therein,  tolls  and  income,  and  any  rights 
thereto  or  interest  therein,  together  with  the  tolls  or  income  to  be 
had  or  levied  therefrom,  and  all  franchises,  rights  and  privileges  of 
the  said  The  New  Castle  and  Richmond  Railroad  Company  of,  in, 
to  or  concerning  the  same."  Subsequently,  that  company  exe- 
cuted another  mortgage  on  the  same  property;  and  on  a  sale 
thereof  on  foreclosure  of  the  same,  July  1st  1860,  the  defendant 
purchased  the  property,  and  at  the  time  of  filing  the  bill  in  this 
case,  to  wit,  November  1864,  was  in  possession  of  and  operating 
said  road  as  a  part  of  its  through  line,  but  had  not  kept  any  sepa- 
rate account  of  the  earnings  of  it.  Judge  Drummokd  held,  that 
the  plaintiflf  had  a  lien  upon  the  net  earnings  of  the  road,  and  that 
such  lien  fastened  upon  the  net  earnings  of  the  defendant's  road  ss 
fast  as  they  accrued ;  that  the  defendant,  as  successor  of  the  mor^ 
gagor,  was  liable  therefor  from  the  time  it  took  possession,  but  not 
from  the  date  of  the  mortgage ;  that  as  the  defendant  purchased 
the  road  subject  to  and  with  knowledge  of  this  lien,  it  ought  to  have 
kept  separate  accounts  of  the  net  earnings  of  this  section,  and  the 
receiver  was  directed  to  make  an  approximate  account  of  these  earn* 
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inga  prior  to  the  receirerBhip,  and  a  more  accurate  one  eabse- 
qnoDtl; ;  and  the  defendant  company  vaa  directed  to  pa;  to  the 
plaintiff  the  amount  of  the  net  earnings  so  estimated  for  a  period 
of  twelve  years,  or  from  the  date  of  the  defendant's  first  posacsaion 
nntil  the  decree,  amounting  to  several  hundred  thousand  dollars. 
It  ires  considered  by  the  court  that  the  defendant  company  could 
not  equitably  object  to  such  an  approximation,  since  it  was  its  own 
fonlt  that  a  more  accurate  estimate  could  not  be  made ;  and  in  esti- 
mating the  net  earnings,  the  conrt  did  not  allow  the  amount  invested 
in  permanent  improvements  to  be  included  in  the  amount  to  be 
deducted  as  expenses  from  the  gross  earnings.  See,  also,  Pennoek 
v.  Coe,  23  How.  (U.  S.)  117;  2  Redf.  Am.  Railw.  Caa.  667. 

G.  W.  FlBLD. 


RECENT   AMERICAN    DECISIONS. 

Supreme  Oowi  of  Ohio. 
ADAMS  p.  TOCNO. 

Where  fire  ia  oegligetid;  thrown  Trom  ■  mill  imoke-atack,  Bnil  carriad  lo  a  bnild- 
ing  Dandde  the  mill  propert?,  and  thence  to  another  hnildrng  of  a  third  parlj,  and 
thence  to  other  propcnj  thAt  ia  damaged  b;  the  fire,  whether  ioch  negligence  is  the 
proximate  came  of  taeh  damage  it  a  qneitian  of  fad  for  tbe  determinatiou  of  tha 
jnt7  under  the  ioatrtiGtioiia  of  the  court. 

Id  an  actioD  against  a  miU^owner  for  damages  to  properlj  canted  hj  Are  negli' 
gently  or  careleeal;  thrown  hj  iparki  from  the  smoke-ttack  of  the  mill,  and  carried 
to  the  property  bj  a  gale  of  wind  blowing  at  the  time  in  the  direction  of  the  pro- 
perty, hy  wliich  fire  the  same  wai  damaged,  where  the  conditioni  contlnne  the  sanM 
Bi  when  the  negligent  and  csreleM  act  was  done,  and  no  new  cause  interTeaei,  it  is 
no  defence  that  the  Are  flrst  bamtdan  inlerrening  building,  and  was  thence  commu- 
nicated by  sparks  and  dnden,  in  the  same  manner  to  the  building  in  which  such  (ire 
coDiDined  the  property,  ibongh  the  buildings  wore  eeparaied  by  a  apace  of  two  hun- 
dred feet. 

EBSOa  to  the  District  Court  of  Mercer  county. 

Isaac  W.  Young  brought  suit  before  a  justice  of  tbe  peace  for 
(299.97,  for  household  and  kitchen  furniture,  destroyed  by  the 
burning  of  his  family  residence,  in  the  town  of  Macedon,  in  Mercer 
county.  On  appeal,  Young  averred  in  bis  petition  that  Adams 
owned  and  controlled  a  steam-engine,  boiler  and  fixtures,  and  a 
machine  for  dressing  staves,  and  propelled  by  steam ;  that  the 
engine,  boiler  and  fixtures  were  placed  within  one  hundred  feet 
of  a  firame  stable  in  the  town,  and  within  three  hundred  feet  of  his 
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dwelling-house ;  and  that  the  smoke-stack  attached  to  the  boilerwas 
defective  and  unsafe  in  this,  that  the  screen  upon  the  smoke-stack 
was  coarse,  and  furnished  no  protection  against  sparks,  and  was  in 
other  respects  defective,  and  the  defendant  well  knew  the  samfe: 
and  that  on  the  2d  day  of  May  1878,  the  wind  was  blowing  heayilj 
from  a  south-westerly  to  a  north-easterly  direction,  and  in  the  direc- 
tion of  the  stable  and  the  dwelling ;  and  one  Greorge  Watson,  who 
was  the  employee  and  agent  of  defendant,  and  who  was  maBig- 
ing  the  machinery,  did,  on  said  2d  day  of  May  1878,  fire  np  and 
start  the  machinery,  and  so  negligently,  carelessly,  and  improperly 
run  and  operate  the  same,  by  reason  of  the  defective  and  insuicie&t 
screen  aforesaid,  and  careless  and  negligent  conduct  and  nsDage- 
ment  of  the  machinery,  and  under  the  gale  of  wind  aforeeaid,  and 
the  proximity  of  the  machinery  to  the  stable  and  dwelling  afore- 
said, that  the  sparks  from  the  smoke-atack  set  fire  to  the  stable  and 
dwelling-house  so  occupied  by  plaintiff.  Plaintiff  therefore  arers 
that  by  carelessness,  negligence  and  improper  conduct  and  manage- 
ment of  the  machinery,  boiler,  smoke-stack,  &c.,  and  under  the 
gale  of  wind  aforesaid^  by  the  agent  and  employee  of  defendant,  the 
defendant  did  set  fire  to,  and  bum  up  and  destroy  the  goods  and 
chattels,  &c.,  the  property  of  plaintiff. 

To  the  petition,  Adams  answered  as  follows :  (1)  That  he  admits 
that  the  plaintiff  was,  at  the  time  the  same  was  consumed  by  fire,  the 
owner  of  the  personal  property,  as  averred  in  the  amended  petition, 
and  that  the  defendant  further  admits  that,  at  the  time,  he  was  the 
general  owner  of  the  engine,  boiler,  smoke-stack  and  machinery 
described  in  the  amended  petition ;  but  the  defendant,  in  farther 
answer  to  the  amended  petition,  says  that  he  denies  each  and  eveiy 
averment  therein  contained,  not  hereinbefore  admitted.  (2)  And 
the  defendant,  for  a  second  cause  of  defence,  and  for  a  further  answer 
to  the  amended  petition,  says  that  the  stable  described  in  the 
amended  petition  was,  at  the  time  of  the  happening  of  the  pretended 
grievances  complained  of,  situated  one  hundred  feet  or  more  in  a 
north-easterly  direction  from  the  engine,  smoke-stack  and  ma- 
chinery described  in  the  amended  petition,  and  that  the  dwelling- 
house  of  one  James  S.  Crawford,  was  then  situated  two  hundred  feet 
or  more  in  a  north-easterly  direction  from  the  stable ;  that  the  hoose 
of  Crawford  then  contained  large  quantities  of  gunpowder,  coal-oil 
and  other  explosive  and  highly  combustible  substances;  and  that 
the  property  of  plaintiff  was  situated  in  a  frame  building  sixty  feet 
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}r  more  Dorth  of  the  house  of  Crawford.  And  the  defendant  avers 
ihat  the  fire  which  burnt  and  consumed  the  said  property  of  plain- 
tiff  was  commanicated  to  said  house  of  Crawford,  by  sparks  and 
coders  from  said  stable,  and  from  eaid  house  of  Crawford  to  said 
lionge  in  which  plaintiff's  said  property  was  situated,  and  from  said 
iut-named  house  to  said  property  of  plaiutilf,  and  that  in  no  othor 
manner  was  said  personal  property  set  on  fire  and  destroyed  or  in* 
jared.  The  said  defendant,  therefore,  prays  that  he  may  go  hence 
irithout  delay,  and  with  his  costs. 

To  the  second  defence  Young  demurred,  because  the  same  did 
not  state  &cts  sufficient  to  constitute  a  defence.  This  demurrer  was 
mstained,  and  the  cause  was  tried  upon  the  petition  and  first 
defence.  The  jury  found  that  Young  ought  to  recover  of  Adams. 
^  motion  for  a  new  trial  was  overruled,  and  a  judgment  for  Young 
■as  entered. 

On  proceedings  in  error,  the  District  Court  affirmed  the  judg- 
ment, and  plaintiff  in  error  now  seeks  to  reverse  these  Judgments. 

The  opinion  of  the  court  was  delivered  by 

FoLLBTT,  J. — Was  the  negligence  of  Adams  the  proxhnate  cause 
if  the  loss  sustained  by  Young?  The  law  does  not  regard  an  in- 
jury from  a  remote  cause.  There  is  no  disputo  as  to  the  legal 
proposition  ;  the  difficulty  is  as  to  its  proper  applioation  to  the  par- 
ticular case.  The  sustaining  the  demurrer  to  the  second  defence  is 
the  only  complunt  of  the  plaintiff  in  error.  There  is  no  complaint 
if  the  trial  on  the  Orst  defence,  in  which  the  Jury  found  against 
the  plaintiff  in  error,  and  in  which  the  Jury  must  have  found  that 
[lis  negligence  was  the  proximate  cause  of  the  loss  of  the  goods. 

Does  the  second  defence  show,  as  a  matter  of  law,  a  bar  to 
f  oung's  recovery  ?  This  defence  is  that  the  fire  which  burnt  and 
:»DBnmed  the  property,  was  communicated  to  the  house  of  Craw- 
Ford  by  sparks  and  cinders  from  the  stable,  and  from  the  house  of 
Crawford  to  the  house  where  the  property  was  situated,  and  then  to 
the  property.  It  is  not  clumed  that  this  fire  was  not  the  same  fire 
Eommunicated  to  the  stable,  by  sparks  from  the  smoke-stack,  when 
A,dams'B  agent  negligently  and  carelessly  fired  up  and  started  the 
machinery.  So,  from  the  petition  and  answer,  it  is  shown  that  the 
Sre  started  by  Adams,  is  (he  fire  that  consumed  the  goods.  Adams 
ioes  not  aver  or  claim  there  was  any  new  agency  or  cause  at  any 
point  of  the  line  of  this  fire,  and  does  not  aver  or  claim  that  the 
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'^gale  of  wind"  iacreased  in  force  or  changed  in  direction.  The 
stable  and  the  houses  were  not  eatues  of  communicating  the  fire, 
but  they  were  only  conditions  of  the  communication,  existing  when 
the  fire  was  started.  Strictly,  the  law  knows  no  cause  but  a  respon- 
sible will ;  and,  when  such,  a  will  negligently  sets  in  motion 
a  natural  force  that  acts  upon  and  with  surrounding  condi- 
tions, the  law  regards  such  human  actor  as  the  cause  of  resulting 
injury.  *'  As  a  legal  proposition,  we  may  consider  it  established 
that  the  fact  that  the  plaintiff's  injury  is  preceded  by  several  inde- 
pendent conditions,  each  one  of  which  is  an  essential  antecedent  of 
the  injury,  does  not  relieve  the  person  by  whose  negligence  one 
of  these  antecedents  has  been  produced,  firom  liability  for  such  in- 
jury.**    Whart.  Neg.,  sect.  85. 

Adams  does  not  aver  his  ignorance  of  the  surrounding  conditions, 
or  that  there  was  anything  unusual  about  them,  or  any  change  is 
to  them.  The  objection  as  to  distance  through  the  air  is  disposed  of 
by  the  averments  of  the  answer,  that  the  fire  was  thus  communicated ; 
the  surrounding  conditions  being  as  they  were,  and  no  other  canae 
being  shown.  There  is  no  averment  that  this  loss  is  not  a  proba- 
ble and  ordinary  result  of  the  negligence  of  the  plaintiff  in  error ; 
and  this  principle  is  an  important  test,  if  it  is  not  the  only  test 
Whart.  Neg.,  sect.  150. 

Ryan  v.  If.  Y.  Cent.  Ed.  Co.,  85  N.  Y.  210,  and  PeniwyfoofiMi 
Bd.  Co.  ▼.  Kerr^  62  Penn.  St  353,  have  been  referred  to  ss  deci- 
sive here.  The  courts  rendering  those  decisions  have  sufficiently 
''  distinguished  and  explained'*  them. 

In  case  of  Webb  v.  Rome,  W.  ^  0.  Bd.  Co.,  49  N.  Y.  420, 
FoLOBR,  J.,  on  page  427,  says :  "  I  do  not  understand  *  *  *  thst 
the  decisions  in  35  N.  Y.  and  62  Penn.  St,  supm^  put  forth  any 
new  rule  of  law,  or  ono  which  has  not  been  acted  upon  and  reo(>g- 
nised  pari  passu,  with  the  recognition  and  growth  of  the  principles 
upon  which  most  of  the  cases  above  cited,  are  based.  In  B^o^!^ 
Case,  the  opinion  of  the  court  was,  that  the  action  could  not  be 
sustained,  for  the  reason  that  the  damage  incurred  by  the  plaintiff 
was  not  the  immediate,  but  the  remote  result  of  the  negligence  of 
the  defendant.*' 

He  then  says :  *'  Kerr's  Case  is  the  same  in  material  facts,  prin- 
ciple and  reasoning.*'  And  he  then  says,  (page  428):  "I  am  of 
opinion  that,  in  the  disposition  of  the  case  before  us,  we  are  not  to 
be  controlled  by  the  authority  of  the  case  in  85  N.  Y.,  more  thin 
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we  are  by  th&t  of  the  long  lioe  of  cases  which  precede  it."  And 
the  court  there  held  :  "  He  who,  by  his  negligence  or  misconduct, 
creates  or  suffers  a  fire  upon  his  own  premises,  which,  burning  his 
own  property,  spreads  thence  to  the  immediately  adjacent  premises, 
and  destroys  the  property  of  another,  ia  liable  to  the  latter  for  the 
damages  euBtained  by  bim."  And,  on  the  facts  there,  also  held: 
"  In  an  action  for  the  damages,  the  qneations  as  to  whether  defend- 
ant was  negligent  in  the  use  of  its  property,  and  as  to  whether 
the  injury  was  the  probable  consequence  of  the  negligent  acts  and 
omissions,  were  properly  submitted  to  the  jury." 

In  Penntj/lvania  Rd.  Co.  t.  Hope,  80  Fenn.  St.  37S,  Chief 
Justice  Agnbw  says,  on  page  S79:  "3ul>  let  us  examine  the  case 
of  Rd.  Co.  V.  Kerr,  and  it  will  be  found  to  be  free  from  much  of 
the  criticism  expended  upon  it"  "  It  was  not  held  in  Rd.  v.  Kerr 
that  when  a  second  building  is  fired  from  the  first,  set  on  fire  through 
negligence,  it  is  a  mere  conclusion  of  law  that  the  railroad  company 
is  not  answerable  to  the  owner  of  the  second ;  or  that  if  a  fire  is 
communicated  from  the  locomotive  to  the  field  of  A.,  and  spreads 
through  bis  field  to  the  adjoining  field  of  B.,  A.  may  be  reimbursed 
by  the  company,  while  £.  must  set  down  his  loss  to  a  remote  cause, 
and  suffer  in  silence."  Thus  answering  Fent  t.  Toledo,  P.  ^  W. 
Ry.  Co.,  59  ni.  362  and  358,  infra.  And  in  that  case  the  court 
held :  "  Sparks  from  defendants'  engine  fired  a  railroad  tie,  from 
which  rubbish,  lefl  by  the  defendants  on  their  road,  was  fired,  com> 
municated  with  plaintiff's  fence  next  to  the  road,  and  spread  over 
two  fields,  burned  another  fence  and  standing  timber  six  hundred 
feet  distant  from  the  road.  Held,  that  the  proximity  of  the  cause 
WIS  for  the  joiy."  "  In  such  case  the  jury  must  determine  whe- 
tber  the  facts  constitute  a  continuous  succession  of  events  so  linked 
u  to  be  a  natural  whole,  or  whether  the  chain  ia  so  broken  aa  to 
become  independent,  and  the  final  result  cannot  be  said  to  be  the 
nstural  and  probable  consequence  of  the  negligence  of  defendants." 
In  the  opinion,  the  chief  justice  says  (p.  378) :  "  Id  determining 
this  relation,  it  is  obvious  we  are  not  to  be  governed  by  abstractions 
which  in  theory  only  cut  off  the  auccession.  Abstractly  each  blade 
of  grass  or  stock  of  grain  ia  distinct  from  every  other ;  so  one  field 
may  be  separated  from  another  by  an  ideal  boundary,  or  a  different 
ownership,  or  it  may  be  by  a  real  but  combustible  division  line." 
"  It  is  at  this  point  the  province  of  the  jury  takes  up  the  successive 
facts,  and  ascertains  whether  they  are  naturally  and  probably  related 
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to  each  other  by  a  continuous  sequence,  or  are  broken  off  or 
separated  by  a  new  and  independent  eattse.'* 

Some  states,  as  Massachusetts  and  New  Hampshire,  have  pro- 
vided by  statutes  that  railroad  companies  shall  be  liable  for  damage 
caused  by  fire  communicated  by  its  locomotive  engines.  And  in 
Perley  v.  Eastern  Rd.  Oo,^  98  Mass.  414,  damage  was  recovered 
for  injury  to  property  situated  half  a  mile  distant  from  the  railroad. 

In  the  state  of  Kansas  damage  has  been  recovered  for  injury  to 
property  situated  many  miles  distant  from  the  origin  of  the  fire: 
Atchison,  T.  ^  S.  F.  Rd.  Co,  v.  Stanford,  12  Kan.  854. 

In  the  case  of  Atchison,  T.  ^  S.  F.  Rd.  Co.  v.  Bales,  16  Kan.  252, 
it  was  held  :  ^^  Where  fire,  which  is  negligently  permitted  to  escape 
from  an  engine  of  a  railroad  company,  does  not  fall  upon  the  plain- 
tiff's property,  but  falls  upon  the  property  of  another,  setting  it  on 
fire,  and  then  spreads  by  means  of  dry  grass,  stubble,  and  other 
combustible  materials,  and  passes  over  the  land  of  several  different 
persons  before  it  reaches  the  property  of  the  plaintiff,  and,  finally 
reaching  the  property  of  the  plaintiff  at  a  great  distance  from  where 
the  fire  was  first  kindled,  sets  it  on  fire  and  consumes  it,  held,  that 
the  negligence  of  the  railroad  company,  in  such  a  case,  is  not  too 
remote  from  the  injury  to  the  plaintiff's  property  to  constitute  the 
basis  of  a  cause  of  action  against  the  company." 

In  case  of  Poeppers  v.  Missouri,  K.  ^  T.  Ry.  Oo.,  67  Mo.  715, 
sparks  from  the  locomotive  set  fire  to  the  prairie  where  the  grass 
was  rank.  The  wind  was  high,  and  the  fire  extended  three  milea 
before  night,  then  died  down,  and  the  next  morning  the  wind  rose, 
and  carried  the  fire  five  miles  further,  where  the  fire  destroyed 
plaintiff's  property.  The  court  held  ''  that,  as  the  rise  of  the  wind 
was  a  thing  which  a  prudent  man  might  reasonably  have  anticipated, 
it  could  not  be  regarded  as  the  intervention  of  a  new  agency,  so  as 
to  relieve  the  company  from  the  consequences  of  its  negligence  in 
permitting  the  fire  to  escape,  and  that  the  fire  was  in  fact  one  con- 
flagration, notwithstanding  the  lapse  of  time,  and  the  great  distance 
over  which  it  travelled  before  reaching  plaintiff^s  property."  In 
Missouri  this  may  be  correct. 

In  Delaware,  L.  ^  W.  Rd.  Co.  v.  Salman,  39  N.  J.  Law  300, 
the  court  held :  '^  Where  one,  by  negligence  or  misconduct,  occa- 
sions a  fire  on  his  own  premises,  or  the  premises  of  a  third  person, 
which  spreads  from  thence  to  the  plaintiff's  property,  and  causes  an 
injury,  the  injury  is  not^  as  a  legal  proposition,  too  far  removed 
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from  bis  negligent  act  to  involve  him  in  legal  liabilitj."  And  35 
N.  Y.  and  62  Penn.  St.,  tupra,  are  disapproved. 

The  case  of  KeUoffg  v.  Chicago  ^  N.  W.  Rtf.  Co.,  26  Wis.  223, 
was  fully  considered,  and  the  court  held:  "The  maiini,  cattia 
proxima  non  remota  apectalw,  is  not  controlled  by  time  or  distance, 
nor  by  the  succession  of  eventa.  An  efficient  adequate  cause  being 
found,  must  be  deemed  the  true  cause,  unless  some  other  cause,  not 
incidental  to  it,  but  independent  of  it,  is  shown  to  have  intervened 
between  it  and  the  result.  The  maxim  includes  liability  for  all 
actual  injuries  which  are  the  natural  and  probable  result  of  the 
wrongful  act  or  omission  complained  of,  or  were  likelt/  to  ensue  from 
it  under  ordinary  circumstances."  And  35  If.  Y.  and  62  Penn.  St., 
«upra,are  disapproved. 

In  case  of  Fent  v.  ToUdo  P.  ^  W,  Ry,  Co.,  59  III.  349,  the 
opinion,  delivered  by  Chief  Justice  Lawrenok,  disapproves  of  35 
N.  Y.,  and  62  Penn.  St.,  wapra,  and  deals  at  length  with  remote 
and  proximate  causes.  The  court  there  hold ;  "  If  fire  is  commu- 
nicated from  a  rulway  locomotive  to  the  hoose  of  B.,  it  is  not  a 
conclusion  of  law  that  the  firo  sent  forth  by  the  locomotive  is  to  be 
regarded  as  the  remote  and  not  the  proximate  cause  of  the  injury 
to  B.,  but  that  is  a  question  of  fact,  to  be  determined  in  each  case 
by  the  jury,  under  the  instructions  of  the  court.  If  loss  has  been 
caused  by  the  act,  and  it  was,  under  the  circumstances,  a  natural 
consequence  which  any  reasonable  person  could  have  anticipated, 
then  the  act  is  a  proximate  cause,  whether  the  house  burned  was 
the  first  or  the  tenth,  the  latter  being  so  situated  that  its  destruction 
is  a  consequence  reasonably  to  be  anticipated  from  setting  the  first 
on  fire.  If,  on  the  other  hand,  the  fire  has  spread,  beyond  its  nat> 
nral  limits  by  means  of  a  new  agency — if,  for  example,  after  its 
ignition  a  high  wind  should  arise,  and  carry  burning  brands  to  a 
great  distance,  by  which  a  fire  is  caused  in  a  place  that  would  have 
been  safe  bat  for  the  wind — such  a  loss  might  fairly  be  set  down  as 
a  remote  consequence,  for  which  the  railway  company  should  not 
be  held  responsible." 

In  MilwavJcee  ^  St.  P.  Rtf.  Co.  r.  Kellogg,  94  U.  S.  469,  the 
claim  was  that  fire  was  negligently  communicated  from  a  steamboat 
of  the  company,  by  sparks  from  the  chimney,  to  an  elevator  of  the 
company,  built  of  pine  lumber,  and  120  feet  high,  and  standing  on 
the  bank  of  the  river,  and  from  the  elevator  to  a  saw-mill  and  lum- 
ber piles  of  Kellogg.    The  mill  was  538  feet  distant  from  the  el»- 
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vator,  and  the  nearest  pile  of  lumber  was  388  feet  distant  from  it 
When  the  steamboat  went  alongside  the  elevatofy  an  uDasnallj 
strong  wind  was  blowing  from  the  elevator  towards  the  mill  and 
lumber.  The  case  was  from  Iowa.  The  court  held :  ^*  The  ques- 
tion as  to  what  is  the  proximate  cause  of  an  injury  is  ordinarily  not 
one  of  science  or  of  legal  knowledge,  but  of  fiict  for  the  jury  to 
determine,  in  view  of  the  accompanying  circumstances."  '^  A  find- 
ing that  negligence,  or  an  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  is  not  warranted  unless  it  appear 
that  the  injury  was  the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances."  **  Where  there  is  no 
immediate  efiicient  cause,  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate  to  it." 

In  the  case  of  Hai/t  v.  Jeffers^  30  Mich.  181,  more  than  one 
building  was  burned  by  fire  communicated  by  sparks  from  a  mill 
chimney.  As  to  the  second  building  the  court  held :  "  even  where 
such  second  building  is  at  such  a  distance  from  the  first,  that  its 
taking  fire  from  the  first  might  not,  a  priarij  seem  possible,  yet  if 
it  be  satisfactorily  shown  that  it  did,  in  fact,  thus  take  fire  without 
any  negligence  of  the  owner,  or  any  fault  on  the  part  of  any  third 
party,  which  could  be  properly  recognised  as  the  proximate  caose, 
and  for  which  he  could  be  held  liable,  the  party  through  whose  neg- 
ligence the  first  building  was  burned,  cannot,  on  principle,  beheld 
exempt  from  equal  liability  for  the  burning  of  the  second." 

These  numerous  citations  show  many  phrases  of  this  subject,  and 
that  each  case  must  be  determined  by  its  peculiar  facts,  and  so  is 
largely  within  the  province  of  the  jury. 

Here  explosives  are  averred  to  have  been  in  Crawford's  house, 
but  if  they  ever  exploded  it  is  not  averred  that  any  injury  came 
from  such  explosion.  There  is  shown  no  new  cause  operating  after 
the  fire  was  carried  from  the  chimney  of  the  mill  on  its  destructiTe 
mission.  The  demurrer  was  rightly  sustained,  and  the  court  did 
not  err  in  affirming  the  judgment,  and  the  judgment  is  affirmed. 


The  general  rale  of  the  common  law 
respecting  liabilitjfor  injaries  caused  bj 
fire  is  well  stated  in  the  case  of  Hewty  t. 
Nourse,  54  Me.  25S,  by  Dickerbok,  J.: 
*'  Every  person  has  a  right  to  kindle  fire 
en  his  own  land  for  the  purposes  of  hus- 
bandry, if  he  does  it  at  a  proper  time, 


and  in  a  suitable  manner,  and  omi  n*^ 
Bonable  care  and  diligence  to  prereot  in 
spreading  and  doing  injury  to  the  pro* 
perty  of  others.  The  time  miy  be  »«"*• 
able  and  the  manner  prudent,  sod  Tet, 
if  he  is  guilty  of  negligence  in  tikiof 
care  of  it,  and  it  spreads  and  iojartt  ^ 
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properlj  of  BiuHber  in  consequence  of 
inch  negligcDcc,  he  is  liable  in  damagei 
for  the  injnrf  doDe.  The  giic  of  ibe 
anion  ii  oegligence,  and  if  that  existi  in 
eilher  of  these  partiL'niBni,  and  injur;  ii 
done  in  conieqneDce  thereof,  the  liabili^ 
aitachcB ;  uid  it  is  immaterial  wbetber 
Ihs  proof  eatsbliahes  grots  oegiigence  or 
odIj  a  want  of  ordinarj  can  on  the  part 
of  the  defendant."  See,  gcnerallj, 
Coole;  on  Torn  590,  and  eatm  ciKd. 

Where  the  Die  of  steam  machinerj  la 
lawfoi,  the  same  priiMiple*  applj.  If 
fires  are  kindled  bj  sparks  or  otfaerwise 
in  Ibe  use  of  it,  no  action  lies  antes* 
ntgligenre  appears:  Coolej  on  Torts 
S9],  and  cases  cited. 

Snch  being  the  general  principles  in- 
lawed in  the  principal  case,  ire  come 
noo  to  tbe  main  point  of  that  Caite,  the 
extent  of  the  liabilil;  where  »  fire  negli- 
gently CAOsed  has  spread  to  a  honse  ad- 
joining tbe  one  first  set  on  Gre  bj  Iha 
neKligence  of  the  defendant. 

In  the  cases  of  liyan  t.  ff.  T.  Cent. 
Bd.,  3b  a.  Y.  SIO,  and  Penna.  Rd.  t. 
Kbt,  09  Penn.  St.  3S-1,  it  was  beld 
Lbat,  nhile  the  party  goillf  of  the  negli- 
gee would  be  liable  to  the  owner  of  tbe 
idjmning  honse  (o  which  the  fire  spread, 
lis  liability  does  not  extend  farther,  and 
bat  be  was  not  liable  to  the  owner  of 
mother  bonse  lo  which  the  fii«  had 
ipread  from  ibe  bnrning  of  the  first. 

These  caaes  are  sofflcienily  critidied 
ly  tbe  conrt  in  the  principal  caae,  and 
«qnire  no  fonfaer  noiica.  They  seem  lo 
■e  fonndedmore  upon  the  vicious  piincl- 
>le  of  expediency  than  upon  sonnd 
eason,  and,  M  far  ««  we  can  see,  hare 
10  Talid  sapport  in  reason  or  authority, 
Pbe  clear  weight  of  authority  is  opposed 
0  tbem,  and  they  do  not  seem  to  be  en 
irely  aatjifaciory,  even  in  Ihe  state* 
there  tl^y  were  respectively  decided. 
«e  ffeii  T.  ifoBis,  ^.,  Rd.,  49  N.  Y. 
17  :  PMttt  T.  Img,  96  Id.  306 :  Oil 
>tik,  i-c.,  Bd.  T.  Kdghnm,  7*  Penn. 
It.  316;  Paua.  Bd.  r.  Hope,  80 
d.  373.  The  contrary  dorlrine  is  so 
Vot.  XIIIV.— 78 


well  slated  by  Judge  Coolbt,  in  bis 

work  OD  Torts  (p.  TT),  that  we  cannot 
do  better  than  use  hie  langaage  :  "  The 
negligent  fire  is  regarded  as  a  unity  ; 
it  reaches  the  last  building  as  a  direct 
and  proximate  result  of  the  original  oeg- 
ligence,  just  as  a  rolling  stone  put  in 
motion  down  a  hill,  ii^nring  seTernI  per- 
sons in  soceeasion,  inflicUtbe  last  injury 
a*  a  proximate  result  of  the  original 
force  as  directly  as  it  does  the  first; 
though,  if  it  had  been  slopped  on  the 
way  and  started  anew  by  another  person, 
a  new  cause  would  thus  hare  inlerfened, 
back  of  which  any  subsequent  injury 
conld  not  bare  been  (raced.  Frojcimily 
of  cause  has  no  necessary  connection 
with  contiguity  of  space  or  nearness  in 
time.  The  slow  match,  which  causes 
an  explosion  after  much  time  and  at  a 
considerable  distance  from  the  ignition, 
and  the  libellous  letter  which  is  carried 
from  place  to  place  by  difierent  hands 
before  publication,  produce  an  injurious 
result  which  is  as  proximate  lo  the  causa 
and  as  direct  a  sequence  as  if,  in  tbe  one 
case,  the  explosion  had  been  inslantane- 
ous,  and  in  the  other,  the  author  had 
called  his  neighbors  together  and  read  to 
them  Ihe  libel."  Citing  Smith  t.  London, 
4v.,  Rd.,  L.  R.,  5  C.  P.  98  ;  PtrUf  T. 
Eastern  Rd.,  90  Mta.  *l*;  Clenmu-r. 
HannAal,  ^.,  Rd.,  S3  Mo.  3GS  ;  Hofi 
T,  Jfffett,  30  Mich.  181  ;  Fent  T.  Ta- 
Udo,  ^.,  Bd.,  S9  111.  349  ;  TWh/d,  ^., 
Bd.  T.  J/u(An-s6au<rA,  71  Id.  573  ;  Akbo- 
potii,  i-c,  Bd.  T.  Gantt,  39  Md.  Hi; 
BaltimoTt,  ^c,  Bd.  t.  Rtaney,  43  Id. 
117  ;  Kellogg  T.  Chicago,  jrc'Rd.,  36 
Wis.  S»3 :  Bookittr  t.  Concord,  g-c., 
Rd.,  38  N,  H.  S43  ;  Alchiim, gx.,  Bd., 
T.  Slatiford,  13  Kan.  334;  Kellogg  w. 
Si.  Paul,  i-c,  Ed.,  94  U.  S.  469; 
Ddaware,  g-c,  lid.  t.  Salmon,  39  N.  J. 
199.  The  same  principle  was  also  ruled, 
or  assotned  as  settled,  in  the  following 
cases  :  Alehitm,  #>:.,  Rd.  -r.  Sola,  16 
Kan.  SS3  ;  Ritppiiu  t.  iftssoarj,  fv., 
Rg.,  67  Mo.  715  ;  Small  j.  Chicago,  ^., 
Rd.,  50  la.  338;  Toledo,  f-c,  Bg.  T. 
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Pindar^  53  111.  447  ;  Ins.  Co.  r.  Tweedy  Upon  the  whole,  the  prindpel  case 

7   Wall.   44 ;  Ingertoll  r.  Stockbridge,  seems  to  have  heen  decided  m  accord- 

^.,  Rd.,  8  Allen  438.     See,  also,  Le-  ance  with  hoth  principle  and  ^  cleir 

high  Valley  Rd,  v.  McKeen^  90  Penn.  weight  of  authority. 

St.   122.     See,  however,   The  PenntyU  M.  D.  Ewelu 

vania  Co,  v.  Whitlock^  99  Ind.   16,  26  ;  Chicago. 
Hoag  V.  Lake  Shore,  (rc-,  Hd.,  18  Am. 
L.  Reg.  (N.  S.)  214,  and  note. 


Supreme  Court  of  Indiana. 
TYLER  ©.  ANDERSON. 

Where  land  is  sold  at  a  fixed  price  per  acre,  and  the  vendor  (raodolentlT  mis- 
represents the  number  of  acres,  the  vendee  is  entitled  to  an  abatement  in  the 
purchase  price,  although  the  deed  contains,  after  specifying  the  number  of  acres,  the 
phrase  '*more  or  less." 

An  answer  of  failure  of  consideration  must  set  out  the  facts  showing  the  failnre ; 
and  error  in  sustaining  a  demurrer  to  such  an  answer  is  not  rendered  bannkss 
merely  because  a  general  plea  of  want  of  consideration  is  left  standing. 

Appeal  from  Warren  Circuit  Court. 

C,  V.  McAdams  and  Wm,  P,  Rhodes^  for  appellant. 
W.  L.  BabourTij  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

ZoLLARS,  J. — Suit  upon  a  promissory  note  executed  in  1881 
The  court  below  sustained  a  demurrer  to  the  first  paragraph  of  ap- 
pellant's answer.  That  ruling  is  the  only  question  presented  for 
review  here.  The  substantial  averments  of  that  answer  may  be 
epitomized  as  follows :  In  1874,  appellant  purchased  of  Bath  V. 
Anderson  two  tracts  of  land,  aiMl  received  from  her  two  warranty 
deeds  therefor,  copies  of  which  are  made  a  part  of  the  answer.  In 
one  of  them  the  consideration  is  stated  as  the  sum  of  $10,800,  and 
the  land  is  described  as  the  N.  E.  ^,  and  £.  ^  N.  W.  ^,  section  -4, 
township  21  N.,  range  10  W.,  containing  240  acres  more  or  less. 
In  the  other  the  consideration  is  stated  as  the  sum  of  93200,  and 
the  land  is  described  as  the  E.  ^  S.  W.  ^,  section  13,  township  21 
N.,  range  10  W.,  containing  80  acres,  more  or  less.  The  contiact 
of  sale  entered  into  by  appellant  and  Ruth  V.  Anderson  vas 
that  appellant  should  pay  for  the  240  acres  at  the  sum  of  9^  p^r 
acre,  and  for  the  other  tract  of  80  acres  at  the  sum  of  (40  per  acre, 
the  sale  and  purchase  being  by  the  acre,  and  not  for  a  gross  sum. 
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Ruth  v.  Anderson  represented  to  appellant  that  one  of  the  tracta 
contained  240  acres,  and  that  the  other  contained  80  acres.  In 
fact,  and  by  actual  measurement,  the  tract  represented  as  contain- 
ing 240  acres  contains  but  235.10  acres,  and  the  other  contains  but 
77,40  acres.  Appellant,  believing  and  relying  upon  the  represen- 
tations as  to  the  number  of  acres,  made  no  measurement  or  survey 
of  the  lands,  and  paid  part  cash,  and  gave  hie  notes  for  the  balance 
of  the  purchase-money,  calculated  at  $45  per  acre  for  240  acres, 
and  at  $40  per  acre  for  80  acres.  These  notes  were  secured  by  a 
mortgage  upon  the  lands.  The  deficiency  in  acreage  was  unknown 
to  him  for  several  years  after  the  sale  and  execution  of  the  deeds, 
and  until  after  the  execution  of  the  note  in  suit.  At  the  time  Ruth 
V.  Anderson  made  the  representations,  she  knew  they  were  not 
true,  and  that  the  tracts  of  land  did  not  contaip  so  many  acres  as 
she  had  represented.  The  words  "more  or  less"  were  inserted  in 
the  deeds  without  appellant's  knowledge,  and  without  anything 
being  said  concerning  their  use.  On  the  day  the  note  in  suit  waa 
executed  appellee,  as  the  agent  of  his  mother,  Ruth  V.  Anderson, 
settled  with  appellant.  In  that  settlement  it  was  found  that  appel- 
lant yet  owed  of  the  purchase-money  $6187.  For  the  purpose  of 
having  the  mortgage  upon  the  lands  released  he  paid  to  appellee,  as 
the  agent  of  his  mother,  the  whole  of  said  amount,  except  $300, 
and  for  that  amount  agreed  to  give  his  note.  In  pursuance  of  this 
settlement  and  agreement  the  mortgage  was  released,  and  appellant 
executed  the  note  in  suit.  The  land  so  purchased  was  the  only 
consideration  for  the  note.  Without  the  knowledge  or  consent  of 
Rath  V.  Anderson,  the  note  was  made  payable  to  appellee,  who  was 
her  son  and  agent,  and  appellant  signed  the  same  without  examina- 
^on,  supposing  it  waa  made  payable  to  Ruth  Y.  Anderson,  and  bad 
no  knowledge  to  the  contrary  until  this  action  was  commenced. 

This  plea  shows  that  Ruth  V.  Anderson  is  the  owner  of  the  note, 
in  such  a  sense  that  whatever  defence  appellant  might  have  made 
had  the  note  been  made  payable  to  her  he  may  now  make :  Waddle 
V.  Sarbeck,  33  Ind.  231 ;  Stcindell  v.  Richei,,  41  Id.  281.  The 
plea  also  shows  that  the  only  consideration  for  the  note  is  the  land ; 
it  being  only  a  renewal,  to  the  extent  of  it,  of  the  other  notes  given 
for  the  purchase-money.  Any  defence,  therefore,  that  appellant 
might  have  made  against  those  notes  he  may  make  against  this. 
Daniel,  Neg.  Instr.  177. 

Appellee  contends  that,  if  it  should  be  conceded  that  there  was 
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error  in  sustaining  the  demurrer  to  this  answer,  it  was  and  is  a 
harmless  error,  because  the  facts  therein  set  up  might  haye  been 
given  in  evidence  under  the  third  answer,  in  which  a  want  of  con- 
sideration is  alleged  in  general  terms.  We  think  otherwise.  There 
was  a  consideration.  The  note  in  suit,  like  those  of  which  it  is  so 
far  a  renewal,  was  given  for  the  land.  The  consideration  has  failed 
to  the  extent  of  the  note  by  reason  of  there  being  a  less  number  of 
acres  of  land  than  agreed  upon.  An  answer  of  a  total  or  partial 
failure  of  consideration  must  set  out  the  facts  showing  the  failure: 
Billan  v.  Hercklebrath,  23  Ind.  71. 

The  important  question  remains,  does  the  answer  properly  state 
facts  sufficient  to  show  a  failure  of  consideration  ?  The  words  "  more 
or  less"  in  a  deed,  in  connection  with  a  description  of  land,  are 
used  to  designate  approximately  the  quantity  of  the  land  within  the 
given  boundary.  In  the  absence  of  contracts,  the  quantity  is  always 
regarded  as  a  part  of  the  description.  Aud  where  it  appears  by 
words  of  qualification,  as  ''more  or  less,"  that  the  statement  of  the 
quantity  of  acres  in  the  deed  is  mere  matter  of  description  and  not 
of  the  essence  of  the  contract,  the  buyer  takes  the  risk  of  the  quan- 
tity, if  there  be  no  intermixture  of  fraud :  4  Kent  Com.,  vide  page 
467 ;  Martind.  Gonv.  87 ;  1  Sugd.  Vend,  top  page  490,  bottom  p. 
824;  Williamsm  v.  Hall,  62  Mo.  405;  2  Hil.  Real  Prop.  535; 
King  v.  Browri,  54  Ind.  368 ;  Langsdale  v.  (Ttrtoti,  51  Id.  99.  This 
is  the  general  rule  where  the  land  is  sold  in  lump,  and  for  a  gross 
sum,  and  there  is  no  fraud  or  concealment  or  misrepresentation  that 
amounts  to  fraud.  An  abatement  of  any  portion  of  the  purchase 
price  on  account  of  a  deficit  in  the  number  of  acres,  in  all  cases 
where  the  quantity  is  merely  a  part  of  the  description,  rests  upon 
the  ground  of  fraud 

There  may  be  cases  where  the  deficit  in  the  quantity  is  so  great 
as  to  authorize  an  inference  of  bad  fiiith  and  fraud  on  the  part  of 
the  seller. 

In  the  case  of  Cravens  v.  KUer,  4  Ind.  512,  it  was  said:  '* The 
general  rule  is  that  where  land  is  sold  by  metes  and  bounds,  and 
estimated  to  contain  a  specific  quantity,  or  for  'more  or  less,' and  a 
gross  sum  is  paid  for  the  entire  tract,  the  vendee  will  notbe  enti- 
ded  to  an  abatement  in  price  should  the  number  of  acres  fall  short 
of  the  estimated  quantity.  But  this  rule  is  not  applicable  where 
there  is  any  fraud  or  concealment  on  the  part  of  the  vendor.  It  is 
true,  the  deficit  in  the  quantity  might  be  so  great  as  to  aothoriae 


TTLEB  s.  AfiDERSON.  578 

the  inference  that  the  seller  acted  in  bad  faith ;  Btill  such  abatement 
must  proceed  on  the  ground  of  his  fraudulent  conduct." 

Mr.  Sugden  lays  down  these  rules :  "  (1)  If  an  estate  be  sold  at 
BO  much  per  acrCf  and  there  is  a  deficiency  in  the  number  of  acres 
conveyed,  the  purchaser  will  be  entitled  to  compensation,  although 
the  estate  was  estimated  at  that  number  in  iw  old  survey,  (2)  The 
rule  is  the  same,  though  the  land  is  neither  bought  nor  sold  pro- 
fessedly by  the  acre.  The  general  rule,  therefore,  is  that,  where  a 
misrepresentation  is  made  as  to  the  quantity,  though  innocently, 
the  right  of  the  purchaser  is  to  have  what  the  vendor  can  give,  with 
BQ  abatement  for  so  much  aa  the  quantity  falls  short:"  Sugd.  Vend, 
bottom  p.  324,  top  p.  489. 

These  rales  more  properly  apply  where  it  appears  from  the  deed 
that  the  land  was  purchased  by  the  acre,  and  a  certain  number  of 
acres  are  stated,  and  where  the  deed  does  not  contain  the  words 
"  more  or  less."  But,  although  the  deed  contains  these  words,  the 
rendee  will  bo  entitled  to  an  abatement  in  the  purchase  price,  as 
against  the  vendor,  and  others  with  notice,  or  where  the  notes  are 
not  commercial  paper,  to  the  amount  of  the  deficiency  where,  by 
the  fraudulent  representations  of  the  vendor  aa  to  the  number  of 
acres,  he  is  induced  to  enter  into  a  contract  that  be  would  not  other- 
wise have  entered  into,  and  to  pay,  or  agree  to  pay,  more  than  he 
otherwise  would  have  done.  And  especially  is  this  so  where  the 
land  is  purchased  at  an  agreed  price  by  the  acre. 

While  some  of  the  casea  seem  to  distinguish  between  sales  in 
gross  and  by  the  acre,  others  hold  that  there  is  no  difference  where 
^ere  is  fraud.  It  was  held  in  the  case  of  Tkom<u  v.  Beebe,  25 
N.  T.  244,  that  where  fraudulent  representations  relate  to  the 
quantity  of  land  sold,  it  is  immaterial  whether  the  sale  is  in  gross 
or  by  the  acre.  It  was  said :  "  The  liability  of  the  defendant  for  a 
fraudulent  representation  is  as  clear  if  the  sale  of  the  farm  was  in 
gross  as  if  it  was  by  the  acre.  The  representations  of  the  defend- 
ant  may  have  induced  the  plaintiff  to  enter  into  the  contract  for  the 
purchase  in  gross,  instead  of  by  the  acre,  and  there  would  bo  great 
injustice  in  depriving  him,  on  that  account,  of  his  remedy  for  the 
fraud." 

That  there  may  be  an  abatement  in  the  purchase  price,  where  a 
fraud  has  been  practiced  upon  the  vendee,  has  been  many  times 
held  by  the  court  In  the  case  of  Hotek  v.  Pollard,  6  Blackf.  108, 
it  was  said:  "If  the  tracts  do  not  contain  the  number  of  acres 
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which  the  vendor  represented  them  to  contain,  the  defendant  is 
entitled  to  an  abatement  out  of  the  purchase-money  for  so  mnch  as 
the  quantity  falls  short  of  the  representation."  See,  also,  Orofiem 
V.  Kisery  »upra;  Cox  v.  Met/noldSy  7  Ind.  257 ;  Langsdde  y.fftr- 
toUj  supra;  Reynolds  v.  CoXy  11  Ind.  262  ;  Kennedy  v.  Bichardr 
Sony  70  Id.  524.  See,  also,  McCoun  v.  Delanyy  3  Bibb  46 ;  Solkger 
y.  Jewetty  25  Ind.  479. 

It  is  contended  by  appellee  that  the  defence  set  up  cannot  be 
allowed  without  a  reformation  of  the  deed.  It  is  a  sufficient  answer 
to  this  to  say  that  the  defence  is  not  based  upon  the  contract  as  evi- 
denced by  the  deeds.  As  said  by  the  New  York  court  in  the  case 
of  Thomas  y.  Beebey  supray  the  defence  is  based  upon  the  firaad 
of  the  yendor,  and  not  upon  any  warranty  or  contract  on  her  part 
in  regard  to  the  quantity  of  the  land.  The  doctrine,  therefore,  of 
merger  of  all  previous  negotiations  and  representations,  and  of  the 
contract,  in  the  deeds,  has  no  application  to  the  case.  Fraud  can- 
not be  so  merged.  See,  also,  Johnson  y.  Milny  14  Wend.  195. 
See,  also,  Eines  y.  DriveTy  72  Ind.  125.  Although  not  pUinl; 
asserted  or  plainly  shown,  it  was  upon  this  theory  that  parol  eri- 
dence  of  fraud  was  allowed  in  the  seyeral  cases  aboye  cited. 

In  the  case  before  us  it  is  alleged  in  the  answer,  in  substance,  as 
we  haye  seen,  that  the  amount  to  be  paid  for  the  lands  was  arrifed 
at  by  a  calculation  upon  an  agreed  price  per  acre;  that  the  vendor 
represented  to  appellant  that  one  tract  contained  240  acres,  and 
the  other  80  acres ;  that  she  knew  her  representations  to  be  &Ise; 
and  that  appellant,  in  ignorance  of  the  truth,  belieyed,  relied  upon, 
and  acted  upon  the  representations  thus  made  to  him.  Under  the 
foregoing  authorities,  and  others  that  might  be  cited,  the  facts  so 
set  up  in  the  answer,  if  true,  are  such  as  to  entitle  appellant  to  an 
abatement  from  the  purchase-money  in  proportion  to  the  deficiency 
in  the  number  of  acres  of  land.  That  the  facts  set  up  in  the  answer 
are  true,  is  admitted  by  the  demurrer.  It  results  from  the  fore- 
going that  the  judgment  must  be  reyersed.  It  is  therefore 
reversed,  at  appellee's  costs,  and  the  cause  is  remanded,  with  in- 
structions to  the  court  below  to  oyerrule  the  demurrer  to  the  second 
paragraph  of  appellant's  answer. 

General  rule. — The  general  rale  is,  tifj  oonreyed  is  the  exact  Dumber  of 

that  stating  in  the  instrument  of  convey-  acres  or    feet   designated  ;   Bn^  ^' 

ance  the  quantity  of  land  conveyed,  does  C7ari,  5  Mass.  355  ;  s.  c.  4  Am.  Dec 

not  amount  to  a  covenant  that  the  quan-  67  ;  FStlUr  y,  Carr,  33  N.  J.  L.  15" ; 
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CctmjMl  T.  Johnton,  44  Mo.  S47  ;  Howe 

V.   Bau^   2   Muss.  380;     Williams   y. 

Hathaway ^   19  Pick.   387;    Tarhdl  v. 

Bowman f  103  Mass.  341 ;  Mann  v.  Fear- 

§on,  2  Johns.  37  ;  Jadcson  r,  De/endorf, 

I  Caines  493 ;  Jackson  y.  Bar  ringer,  15 

Johns.  471 ;  Dozier  t.  Duff&t,  1   Ala. 

320  ;  Eubank  r,  Hampton,  1  Dana  343  ; 

Ragan  t.   Gwinn,  19   La.   Ann.    133; 

Barrow  T,  Miller,  16  Id.  114  ;  Davis  v. 

Millandon,  \  7  Id.  97  ;  Commissioners  t. 

Thompson,  4  McCord  (S.  C.)  434.  Thus 

where  land  was  described  in  the  deed  as 

amoonting  to  fifty  acres,  and  the  grantor 

GOTenanted  that  he  was  fnlly  seised  of 

'*  said  land,"  had  a  good  right  to  con- 

rej  the  same,  that  it  was  unincumbered, 

and  that  be  would  forever  warrant  and 

defend  the  title,  it  was  held,  in  an  action 

for  a  breach  of  the  warranty,  in  that  the 

land  did  not  contain  fifty  acres,  that  the 

statement  of  the  number  of  acres  was  no 

part  of  the  warranty  :  Austin  y.  Richards, 

7  Heisk.  663 ;  see  Kincaid  v.  Brittain,  5 

Sneed  119  ;  Park  y.  Cheek,  4  Cold.  20 ; 

Etheridge  y.  Vemoy,  70  N.  C.  713.    In 

the  case  last  cited  the  rule  of  caveat 

emptor  was  applied,  although  the  loss 

was  162  acres  in  2000:  see  Boar  y. 

McCormick,  1  S.  &  R.  166  ;  Vaughanv, 

Mitcheii,  2  Brey.  (S.  C.)  100 ;  Cox  y. 

Couch,  8  Fcnn.  St.  147. 

Strict  measwre^ — ^In  some  instances  the 
words  "  strict  measure ''  is  used  imme- 
diately after  the  enumerated  number  of 
acres  supposed  to  be  conyeyed.  These 
words  add  nothing  to  the  deed,  nor  in 
any  way  affect  it.  Thus  the  land  was 
described  as  "  containing  200  acres  strict 
measure,  and  no  more."  The  quantity 
conyeyed  exceeded  200  acres;  and  it 
was  held  that  the  grantee  took  the  whole. 
"  The  words  of  exact  restriction  to  200 
acres  and  no  more  in  the  deed  to  the  de- 
fendant, could  neyer  be  allowed  to  super- 
sede or  control  a  palpable  description  so 
easily  traceable,  as  was  the  Lawrence 
survey  through  its  monuments  and 
coorses :"  Jackson   y.    McCoandl,    19 


Wend.  175.  Another  deed,  after  the 
description  by  metes  and  bounds,  had 
the  words  ^'containing  195  acres  of  land," 
and  after  excepting  two  pieces,  one  of  50 
acres,  and  the  other  of  16,  it  was  added: 
"  There  being  in  the  lot  hereby  conveyed 
135  acres,  strict  measure,  the  surplus,  if 
any,  not  being  hereby  conveyed."  It 
turned  out  that  there  was  less  than  135 
acres.  In  an  action  on  the  covenants  of 
the  deed  because  of  the  deficit  in  acres, 
it  was  held  that  the  wording  of  the  deed 
as  given,  did  not  amount  to  a  warranty 
that  there  were  135  acres  :  Root  v.  Puff, 
3  Barb.  353  ;  see  Andrews  v.  Rue,  34 
N.  J.  L.  402  ;  Sargi  v.  Shooter,  1 7  La. 
Ann.  68.  Quare,  if  there  had  been  over 
135  acres  f    See  last  case  cited. 

More  or  less. — ^As  in  the  principal  case 
it  is  the  practice,  often,  to  add  the  words 
"more  or  less"  to  the  quantity  stated. 
These  words  are  usually  considered  as 
expressions  that  the  grantor  will  not  hold 
himself  liable  for  his  representations  of 
quantity  :  Andrews  v.  Rue,  34  N.  J.  L. 
402  ;  Weart  v.  Rose,  16  N.  J.  Eq.  290  : 
Course  v.  Boyles,  21  Id.  212  ;  Dale  v. 
Smith,  1  Del.  Ch.  1  ;  8.0.  12  Am.  Dec. 
64  ;  Willifordy.  Bentleg,  5  J.  J. Marsh. 
181. 

The  expression  is  also  construed  to 
mean  that  the  parties  to  the  deed  are  to 
run  the  risk  of  gain  or  loss  in  the  esti- 
mated quantity :  McCoun  v.  Ddany,  3 
Bibb.  46  ;  B.  o.  6  Am.  Dec.  635  ;  Yowng 
y.  Craig,  2  Bibb.  272  ;  Cutts  v.  King,  5 
Me.  482  ;  Blaney  v.  Rice,  20  Pick.  62  ; 
Chandler  v.  McCord,  38  Me.  564  ;  Mar- 
shall y.  Bompart,  18  Mo.  84  ;  Dalton  v. 
Rust,  22  Tex.  133;  Sanders  v.  God- 
ding, 45  la.  463 ;  Whiting  v.  Dewey,  15 
Pick.  428.  The  words  **  neither  limit 
nor  extend  the  grant :"  iWc«  v.  Faunce^ 
37  Me.  67.  In  a  case  already  cited  it  is 
said  that  they  are  "  meaningless  words:" 
Campbell  y.  Qark,  6  Mo.  219  ;  Ayres  y. 
Hayes,  1 3  Id.  252  ;  Butterjieldr.  Cooper, 
6  Cow.  481  ;  Marvin  v.  Bennett,  26 
Wend.  169 ;  Faure  y.  Martin,  7  N.  Y. 
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210  ;   Voorheea  v.  DeMeyer^  S  Barb.  37  ; 
Lawrence  v.  Simontony  IS  Tex.  220. 

Describing  the  tract  conveyed  as  con- 
taining so  many  acres,  has  the  same  eflTect 
as  if  the  words  *'  more  or  less"  were 
added :  Willianu  t.  Lane,  2  Car.  L. 
Rep.  (N.  C.)  266  ;  s.  o.  6  Am.  Dec. 
561.  See  the  English  cases;  Day  v. 
FifUHf  Owen  133,  cited  in  9  Vin.  Abr. 
343 ;  Anon,f  Freeman's  Ch.  106 ;  Troy- 
ford  V.  Wareup,  Finch.  310  ;  Townshend 
T.  Stangroonif  6  Ves.  340. 

If  the  land  conveyed  has  well  defined 
boundaries,  fixed  and  visible  monuments, 
the  enumeration  of  the  number  of  acres 
supposed  to  be  within  such  bounda- 
ries and  monuments,  is  no  part  of  the 
general  covenant  of  warranty.  In  all 
such  cases  the  purchaser  gets  just  exactly 
what  he  purchased ;  Date  v.  Smithy  I 
Del.  (Ch.)  I  ,  s.  c.  12  Am.  Dec.  64 ; 
Peay  v.  Briggs,  2  Mills  (S.  C.)  93 ;  8. 
c.  12  Am.  Dec.  656  ;  Johnston  v. 
QaarleSf  3  La.  90 ;  8.  c.  22  Am.  Dec. 
163 ;  Andrews  v.  Rue,  34  N.  J.  L.  402; 
H^liams  v.  Lane^  2  Car.  L.  Rep.  266  ; 
8.C.  6  Am.  Dec.  561  ;  Cause  T.BoyleSf  4 
N.  J.  Eq.  212  ;  Weart  v.  Rose,  16  Id 
290  ;  Grand  Trunk  Ry.  v.  Dyer,  49  Vt. 
74;  Pernam  v.  Wead,  6  Mass.  131  ; 
Chipman  v.  Briggs,  5  Cal.  76 ;  AUerton 
V.  Johnson,  3  Sandf.  Ch.  72.  Bat  a 
representation  that  all  the  land  within 
certain  defined  boundaries  is  intended  to 
be  conveyed,  and  that  it  contains  so 
much  in  area,  will  amount  to  a  fraud  if 
all  the  land  within  such  boundaries  is 
not  conveyed  by  the  deed  :  Brooks  v. 
Riding,  46  Ind.  15;  Rutherford  r. 
Tracy,  48  Mo.  325  ;  Hampton  v.  Eubank, 
4  J.  J.  Marsh.  634. 

As  has  already  been  stated,  a  sale  by 
the  bulk  cannot  alone  be  construed  a 
warranty  of  the  quantity  stated :  Her- 
shey  V.  Keembortz,  6  Barr  128 ;  Kreiter 
V.  Bamberger^  82  Penn.  St.  59 ;  8.  c.  22 
Am.  Rep.  750;  Morris  CcomI  Co,  v, 
Emmett,  9  Paige  168  ;  Innis  r.  McCrum- 
min,  12  Mart.  (La.)  425  ;  Gormley  v. 
Oakey,  7  La.  452  ;  Triplett  v.  Allen,  26 


Gratt.  721 ;  8.  o.  21  Am.  Rep.  320.  If 
the  land  be  sold  as  containing  so  many 
acres,  *'  be  the  same  more  or  less,"  or 
equivalent  words  are  used,  at  a  oertam 
price  per  acre,  and  there  is  no  stipohir 
don  of  quantity,  nor  any  wula  fides, 
there  is  no  redress  after  the  contract  is 
closed ;  and  if  there  is  no  written  con- 
tract, the  execution  of  the  deed  is  the 
closing  of  the  bargain:  Sugden  on 
Vendors  369  ;  Lawrenee  v.  Staigg,  8  R. 
I.  256  ;  Barnes  v.  Gregory,  1  Head. 
230 ;  Weart  v.  Rose,  16  N.  J.  Eq.  290 ; 
Tarbell  v.  Bowman,  103  Mass.  341. 

Sale  by  the  acre, — ^The  instance  list 
given  is  of  a  sale  by  the  acre,  but  the 
statement  of  the  number  of  acres  wss 
not  of  the  essence  of  the  contract.  If  the 
statement  is  of  the  essence  of  the  eontrsct 
and  there  is  a  deficiency  in  the  quantity 
stated,  the  purchaser  is  entitled  to  a  cor- 
responding deduction  from  the  price. 
See  cases  last  cited.  In  soeh  an  instance, 
the  quantity  is  relied  upon  to  fix  the 
price :  Pickman  v.  Trinity  Ckwrdt,  123 
Mass.  I :  s.  c.  25  Am.  Rep.  1  ;  Trip- 
lett V.  Allen,  26  Qratt.  721  ;  8.  c.  21 
Am.  Rep.  320 ;  CampbtU  t.  WUmore,  9 
J.  J.  Marth.  209 ;  Jones  t.  FiaUr,  % 
GiU  (Md.)  125.  If  it  was  the  inten- 
tion to  sell  by  the  acre>  and  not  by  the 
bulk,  as  can  be  gathered  from  tlie  con- 
tract, the  insertion  of  the  words  "  more 
or  less''  will  not  prevent  a  reooveir  for 
the  deficiency  :  Wilson  t.  Randall,  67 
N.  Y.  338 ;  Fannin  T.  Bellomy,  3  Boih 
663.  In  a  Virginia  case  it  was  said 
that,  in  the  absence  of  evidence  to  show 
that  a  hasard  was  intended,  it  will  be 
presumed  that  the  parties  contracted 
with  reference  to  quantity.  *'  It  is  so 
important  element  in  every  agreement, 
and  prima  facie  must  be  intended  to  in* 
fluence  the  price :  Tripieti  t.  Allen,  H 
Gratt.  721 ;  8.  c.  21  Am.  Rep.  320; 
Whaley  v.  Eliot,  1  A.  K.  Mar.  343; 
8.  c.  10  Am.  Dec.  737  ;  Fauing  v.  Os- 
borne, 3  Ore.  498  ;  Hutching^  v.  ifoore, 
4  Met.  (Ky.)  110.    If  the  sale  is  by 
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Udh^  a  much  larger  deficit  rnoBt  be 
•bown  to  entitle  the  claimant  to  relief 
than  is  required  in  a  sale  by  the  acre  : 
Bkk  T.  Fer^iofi,  45  Tex.  396  ;  TarBll 
T.  Kirkiey^  14  Ala.  209 ;  Weaver  ▼. 
Carter f  10  Leigh.  37. 

Sale  in  buik. — If  the  amount  of  the 
pnrcbasc-money  is  expressed  in  a  gross 
lam,  it  is  the  general  rule  that  it  is  not 
a  sale  hj  the  acre,  but  in  gross :  Cravem 
T.  Kiser,  4  Ind.  519.  Thus,  where  the 
deed  described  the  land  as  **  containing 
91}  acres,  more  or  less,  being  the  house 
and  aU  the  land  whereon  C.  now  re- 
sides," and  the  sale  was  for  $10,500,  a 
part  pajable  down,  and  the  '*  remaining 
Diipaid  balance  to  be  paid  at  the  rate  of 
$114.40  per  acre  ;"  and  the  $10,500  was 
abont  four  dollars  more  than  9 If  acres 
at  $114.40 ;  and  the  land,  by  a  subse- 
qneut  survey,  was  found  to  contain  118 
acres ;  it  was  held  that  the  $10,500  was 
the  sum  fixed  to  be  paid  as  the  purchase- 
mooey,  and  C.  could  not  recover  for  the 
excess  above  91f  acres,  although  the 
contract  was  an  executory  one  :  Cough- 
mmtr  t.  Stau/l,  77  Penn.  St.  191.  See 
GiUUan  v.  HinkU,  8  W.  Va.  262.  In  a 
recent  English  case  the  land  was  de- 
scribed as  *' containing,  by  estimation, 
three  acres  or  thereabouts,"  and  it  ap- 
peared that  the  vendor  himself  purchased 
it  by  this  description,  and  believed  it  to 
contain  that  quantity,  but  it,  in  fact, 
contained  two  acres,  one  rood  and  twelve 
perches.  It  was  held  that  there  was  no 
breach  of  any  warranty,  and  the  pur- 
chaser was  not  entitled  to  any  compen- 
sation. The  purchase-price  was  a  gross 
sum :  Jolliffee  v.  Baker ^  28  Am.  L.  Reg. 
169. 

Mtlitarp  warrants, — In  the  case  of  a 
military  warrant  (issued  at  an  early 
da^)  quantity  was  its  controlling  fea- 
ture, and  without  its  being  designated, 
the  warrant  was  void.  After  issuance, 
the  holder  could  locate  it  at  any  place 
npon  the  public  domain.  When  these 
warrants  were  first  issued  the  public 
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domain  was  nnsurveyed,  and  each  lo- 
cator must  run  out  his  own  lines  and 
locate  his  own  comers ;  and  as  his  only 
object  was  to  locate  the  quantity  desig- 
nated in  the  warrant,  the  courts  adopted 
the  rule  that  **  the  call  and  course  must 
yield  to  the  call  for  quantity,  the  latter 
being  the  most  important  call  in  the 
entry  :*'  Croghan  v.  Nelson ^  3  How. 
187.  The  rule  applicable  to  these  war- 
rants is  not,  therefore,  the  general  rule 
followed  with  reference  to  the  statement 
of  quantity. 

Conveyance  by  government  surveys, — 
Conveying  the  land  by  the  government 
surveys  is  no  warranty  that  the  parcel 
contains  the  quantity  designated  by  the 
survey :  Doe^  ex  dem,  Phiifips,  v.  Porter, 
3  Ark.  18  ;  s.  o.  36  Am.  Dec.  448  ;  WiU 
liamson  v.  Hall,  62  Mo.  405  ;  Harrdl 
V.  HiU,  19  Ark.  102. 

Known  by  a  particular  name. — The  in- 
stances just  given  is  where  land  is  known 
by  a  designated  number.  Land  may  also 
be  known  by  a  certain  name.  If  con- 
veyed by  such  name,  the  designating  of 
the  quantity  supposed  to  be  conveyed 
will  not  be  a  warranty  of  the  amount  in- 
tended to  be  conveyed.  Thus  a  grant 
was  of  the  surplus  of  the ''  Rancho  of 
Old  and  New  San  Jacinto,"  out  of  which 
two  grants  had  been  previously  made; 
and  the  surplus  was  described  as  **  the 
extent  of  which  is  about  five  leagues, 
more  or  less."  The  surplus,  in  fact, 
embraced  abont  eleven  leagues.  It  was 
held  that  the  entire  eleven  leagues  passed 
by  the  grant :  United  J^aies  v.  Aguirre, 
1  Wall.  311.  In  the  case  given  there 
was  a  mutual  mistake.  In  such  an  in- 
stance, both  parties  are  bound  :  Moore 
V.  Vick  9  How.  (Miss.)  746 ;  s.  o.  39 
Am.  Dec.  801 ;  Clark  r.  jSoammon,  69 
Me.  47. 

No  boundaries, — Land  may  be  con- 
veyed without  designating  the  bounda- 
ries, or  any  comers  or  monuments  mark- 
ing its  extent,  but  by  designating  the 
number  of  acres  intended  to  be  con* 
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vejed.     In  all  such  instaooesy  the  nam- 
ber  of  acres  designated  is  an  essential 
part  of  the  description.    Thns,  it  was 
held  that  a  tract  of  land  containing  843 
acres  coald  not  be  conveyed  bj  a  descrip- 
tion of  ^' all  that  tract  of  land,  contain- 
ing 190  acres,  more  or  less,  situate  in  the 
district  of  Barnwell,  bounded  on    the 
lands  of  William  Nimmons  and  others :" 
KirUand  v.    Wa^,  3  Rich.  L.  (S.  C.) 
4 ;  B.  0.  45  Am.  Dec.  752.    It  was  said 
that  the  number  of  acres  was  the  only 
certain  description  in  the  deed ;  and  to 
reject  the    number  rendered  the  deed 
more  uncertain  and  obscure.     *'  Qiving 
effect  to  the  number  of  acres  mentioned 
in  the  deed,  as  an  essential  part  of  the 
description,  it  does  not  appear  that  the 
tract  found  for  the  plaintiff  in  this  suit 
was  the  same  which  was  conreyed  to  him. 
A  tract  answering  to  the  other  imperfect 
terms  of  description,  but  containing  843 
acres,  is  not  the  same  which  was  de- 
scribed as  containing  190  acres."     In 
another  case,  in  the  same  state,  a  tract 
was  described  as  '*  containing  360  acres, 
bounded  on  lands  belonging  to  A.,  B., 
C.  and  others.''     On  resurrey,  it  was 
found  to  contain  only  343  acres.    A  dis- 
count for  the  deficiency  was  allowed.    It 
was  said  that  '*the  land  is  not  so  de- 
scribed by  metes  and  bounds  as  to  fur- 
nish any  data  by  which  the  number  of 
acres  might  be  known.     It  is  described 
as  joining  the  lands  of  other  persons 
merely  for  the  purpose   of   fixing   the 
locality  :"   Talbot  t.  Mason,  2   McCord 
(S.  C.)  440.     Sec  Peay  t.  Briggs,  2 
Mill.  98;    B.  c.   12    Am.  Dec.    656; 
BarksdaU  V.    Toomer^    Harp.    (S.  C.) 
290 ;   Welch  v.  PhilUpi,  1  McCord  (S. 
C.)  215.    In  case  the  boundaries  are 
doubtful,  quantity  often  becomes  a  con- 
trolling feature  of  the  deed  :   Winana  v. 
Cheney,  55  Cal.  567  ;  Field  ▼.  Columbel, 
4  Sawy.  523. 

ConvejfoncB  out  of  a  larger  tract. — ^If 
the  conveyance  is  of  a  designated  num- 
ber of  acres  out  of  a  larger  tract  named, 


the  boundaries  to  be  ascertained  by  a 
subsequent  surrey,  only  the  number  of 
acres  designated  are  conreyed,  eren 
though  the  words  **  more  or  less*'  follow 
the  number  given.  Tbos,  where  an  ap- 
plication was  made  to  the  government  to 
purchase  two  leagues  of  land,  "  more  or 
less,"  according  to  certain  designated 
boundaries  ;  and  the  grant  did  not  men- 
tion the  quantity,  but  provided  for  the 
measurement  of  the  tract  and  reservation 
of  the  surplus,  the  court  construed  the 
grant  in  connection  with  the  petition,  and 
held  that  the  two  leagues  mentioned  in 
the  petition  were  to  be  surveyed  within 
the  larger  tract,  but  observed  that  if  the 
boundaries  had  been  defined  in  the  grant, 
no  surplus  could  be  thrown  off  by  a  sur- 
vey. In  this  way  only  could  the  condi- 
tional clause  as  to  the  measurement  and 
surplus  be  made  consistent  with  the  pre- 
vious language  of  the  grant :  Yontz  v. 
United  States,  23  How.  498 ;  see  United 
States  V.  Fossat,  20  Id.  413. 

A  testator  devised  to  his  grandson  350 
acres  of  land,  '*  being  the  upper  part  of 
a  tract  of  700  acres  ;"  and  to  his  two 
granddaughters  "  the  lower  part  of  the 
same  tract,  to  be  equally  divided  be. 
tween  them."  The  tract  was  found  to 
contain,  in  fact,  1100  acres.  It  was  held 
that  the  grandson  was  entided  to  only 
350  acres,  and  the  granddaughters  to  375 
acres  each  :  Williams  v.  Lane,  2  Car.  L. 
(N.  C.)  266;  a.  o.  6  Am.  Dec  561. 
See  Bartlett  v.  Corliss,  68  Me.  287; 
Harper  v.  Lindseg,  Heigs  (Tenn.)  310. 

Covenant  as  to  amount. — ^It  is  possible 
for  the  grantor  to  bind  himself  by  a  cove- 
nant that  the  amount  stated  in  the  deed 
is  the  true  amount.  And  words  used  in 
a  deed  may  amount  to  a  covenant,  al- 
though not  in  the  express  terms  of  a 
covenant.  Thns,  where  land  was  de- 
scribed by  the  governmental  snrvtyi, 
and  followed  by  the  clause,  "  the  whole 
of  the  within-described  lands  contain  is 
all  1268.71-100  acres,"  it  was  held  that 
these  words  constituted  a  covenant  n»  to 
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the  qumntitj  of  the  Und  :  Minge  v.  &Kiihf 
I  Ala.  415. 

FrawiulaU  representation,  —  If  any 
fraud  is  attempted  in  giving  tlie  number 
of  acres,  the  words  '*  more  or  less"  will 
not  core  it:  Cravens  v.  Kiaer^  4  Ind. 
512 ;  LangsdaU  t.  Girton,  51  Id.  99  ; 
Kreiter  t.  Bcmberger,  82  Penn.  St.  59  ; 
8.  o.  82  Am.  Rep.  750  ;  Failing  r. 
Otbom,  3  Ore.  498  ;  Noble  v.  Googin, 
99  Mass.  231  ;  McCann  t.  Delaney^  3 
Bibb.  46  ;  8.  o.  6  Am.  Dec.  635  ;  Dale 
T.  Smith,  1  Del.  Ch.  1  ;  s.  0.  12  Am. 
Dec.  64.  If,  as  an  inducement  to  the 
sale,  the  vendor  states  the  amount  to  be 
of  so  many  acres,  and  says  he  knows  so, 
of  his  own  knowledge,  his  statement 
amounts  to  a  fraud  on  the  vendee,  if  the 
amount  is  not  so  great,  even  though  he 
believes  the  number  is  as  he  states  it ; 
and  this  too,  even  though  the  vendee 
would  have  made  the  purchase  without 
such  representation :  Cabot  v.  Christie, 
42  Vt.  121  ;  see  Jdliffee  v.  Baker,  23 
Am.  L.  Reg.  162 ;  but  see  Winch  t. 
mnchester,  1  Ves.  &  B.  375. 

Conoeahnent, — ^Any  concealment  on 
the  part  of  the  vendor  which  prevents  in- 
quiry as  to  the  amount  of  the  land  sold 
or  conveyed,  will  avoid  the  sale  if  the 
quantity  falls  short :  Cravens  v.  Kiser,  4 
Ind.  512  ;  Dale  v.  Smith,  1  Del.  Ch.  1  ; 
i.  c.  1 2  Am.  Dec.  64  ;  Couae  v.  Boylesy 
4  N.  J.  £q.  212  $  Cabot  v.  Ckrittit,  42 
Vt.  121.  Such  would  be  the  case  where 
the  amount  stated  in  the  negotiations  is 
known  to  be  false,  even  though  the  words 
'*  more  or  less"  are  used  in  the  deed  : 
Ketcham  V.  Stout,  20  Ohio  St.  453; 
Cabot  V.  Christie,  42  Vt.  121 ;  HUl  v. 
Butkley,  17  Ves.  394  ;  Baldvnn  v.  Shan- 
non, 43  N.  J.  L.  596. 

Equal  knowledge* — If  both  vendor  and 
vendee  have  the  same  means  of  ascer- 
taining the  exact  quantity,  and  neither 
knows  it,  a  deficiency  will  not  avoid  the 
deed,  unless  it  is  so  great  as  to  raise  the 
prcsnmption  that  a  mutual  mistake  was 
made:  Allen  v.  Gibeon^   53  Ga.  600; 


Jolliffee  V.  Baker,  23  Am.  L.  Reg.  162  ; 
Kreiter  v.  Bamberger ^  82  Fenn.  St.  59  ; 
s.  c.  22  Am.  Rep.  750,  754 ;  Noble  v. 
Googins,  99  Mass.  231  ;    Weart  v.  Rose, 

16  N.  J.  Bq.  290 ;  Ketchun  v.  Stout,  20 
Ohio  453  ;  Jenkins  v.  Bolgiano,  53  Md. 
407  ;  Peden  v.  Owens,  Rice  Ch.  (S.  C.) 
55.  Usually  if  the  purchaser  gets  exactly 
what  he  purchased,  he  is  boond  by  the 
contract,  although  he  may  be  mistaken 
as  to  the  quantity  :  Jacoby  v.  Beckett,  19 
Ind.  395  ;  Andrews  v.  Rue,  34  N.  J.  L. 
402 ;  Cause  v.  Boyles,  4  N.  J.  £q.  212; 
Smith  V.  Negbauer,  42  N.  J.  L.  305; 
C^rk  V.  Scottunon,  62  Me.  47. 

Crross  errors, — Where  the  deficiency  is 
small,  no  relief  is  granted,  unless  there 
is  a  covenant  as  to  the  quantity  ;  if  it  is 
great,  then  it  is  evidence  of  fraud  ;  and 
when  unexplained  it  will  be  sufficient  to 
set  aside  the  deed  or  contract :  Solinger 
V.  Jewett,  25  Ind.  479  ;  Quesnel  v.  Wood- 
lief,  2  Hen.  &  Mun.  173;  Campbell  v. 
Wilmore,  6  J.  J.  Marsh.  209 ;  Thomas 
y.  Psrry,  1  Pet.  C.  C.  49 ;  Putnam  v. 
Hill,  38  Vt.  85  ;  Boar  v.  MeCormidt, 
1  S.  &  R.  166 ;  Glen  v.  Glen,  4  Id. 
488 ;  Bailey  v.  Snyder,  13  Id.  160 ; 
Ashcom  V.  Smith,  2  Penn.  St.  219  ;  Fred- 
erick v.  Campbell,  13  S.  &  R.  136  ;  Hag- 
gerty  v.  Fagan,  2  Penn.  St.  533  ;  Coughe- 
nour  v.  Siaujfl,  77  Id.  191  ;  Darling 
V.  Osborne,  51  Vt.  148;  see  Heath  v. 
Phutt,  5  Id.  238.  In  such  a  case  the  com- 
plaining party  must  not  have  been  guilty 
of  any  fraud  or  culpable  negligence,  nor 
otherwise  have  impaired  the  equity  result- 
ing from  a  mistake:  Harrison  v.  Buckley, 

17  Ves.  355  ;  Belknap  v.  Sealey,  4  Kern. 
143  ;  JoUifee  v.  Baker,  23  Am.  L.  Reg. 
162. 

Purchase  for  a  particular  purpose, — A 
purchase  may  be  made  for  a  particular 
purpose.  If  the  vendor  is  aware  of  the 
design  of  the  vendee  in  making  the  pur- 
chase, at  the  time  it  is  made,  and  there 
is  a  deficiency,  and  the  purchase  thus 
fails  to  meet  the  object  of  the  purchaser, 
the  vendee  may  be  relieved  of  his  obliga- 
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tion ;  for  the  object  of  the  purduue  has 
failed,  and  be  has  been  indirectlj  imposed 
apon:  Bond  r.  QuattUbaum,  1  McCord 
(S.  C.)  548 ;  a.  c.  10  Am.  Dec  708  ; 
King  ▼.  Broim,  54  Ind.  368,  375.  But 
the  insufficiency  in  qoantitj  must  be  so 
^reat  as  to  defeat  the  object  of  the  pur- 
chase: Pringle  t.  Witten^  1  Bay  (S. 
C.)  256  ;  8.  o.  1  Am.  Dec.  612. 

Executory  tmd  executed  contracts, — ^In 
granting  relief  because  of  a  deficiency  or 
excess,  the  courts  are  inclined  to  draie 
no  distinction  between  executed  and 
executory  contracts.  '*  The  principle  is 
the  same  whether  the  contract  only  be 
executed  or  has  been  consummated  by 
giving  the  deed ;  the  injury  is  the  same 
which  the  party  sustains  in  the  one  case 
as  the  other,  the  mode  of  redress,  and 
indeed  the  power  of  the  court  over  the 
case  may  be  very  different :"  Coiue  v. 
Boyiet,  4  N.  J.  £q.  212,  216 ;  Ketchum 
T.  Stoutf  20  Ohio  453,  461  ;  Noble 
T.  Googine,  99  Mass.  231  ;  Eoback  v. 
Kilgorei,  26  Gratt.  442 ;  a.  o.  21  Am. 
Rep.  317  ;  Bleating  v.  BecUty,  1  Rob. 
287  ;  Triplett  v.  Allen,  26  Gratt.  721  ; 
8.  0.  21  Am.  Rep.  320;  Mendenhall  v. 
Steckel,  47  Md.  453;  8.  o.  28  Am. 
Rep.  481 ;    Marburg  v.   StoneMtrtet,    I 


Md.  152;  Kreiter  t.  Bemberger,  BS 
Fenn.  St.  59  ;  8.  o.  22  Am.  Rep.  750 ; 
Smith  T.  Evans,  6  Binn.  102.  Lsches 
may  be  a  ground  for  refusiDg  relief:  D^ 
laneg  v.  McDonald,  47  Wis.  108 ;  set 
WUson  V.  BandaU,  67  N.  Y.  338 ;  fam 
V.  Martin,  7  Id.  210  ;  Martin  x,  Ckam- 
bers,  84  111.  579.  This  defence  msj  be 
urged  in  a  suit  for  the  purchase-mooej 
as  in  the  principal  case:  MendenbaUr, 
Stetkel,  47  Md.  453  ;  s.  o.  28  Am.  Bep. 
481  ;  Darlmg  v.  OAome,  51  Vt.  148; 
NMe  V.  Googins,  99  Mass.  231 ;  Hdlr. 
Buckley,  17  Yes.  894;  TowatktndJ, 
Stangroom,  6  Id.  341 ;  Damt  r.  Sabita, 
63  Penn.  SL  90. 

Specific  performance, — ^If  the  porchsser 
discovers  there  is  a  deficiency  before  be 
gets  his  deed|  he  may  still  insist  on  a  speci- 
fic performance  of  the  contract,  or  be  msj 
rescind  it  at  his  pleasure  ;  and  insisdng 
upon  performance  does  not  deprive  him 
of  his  right  to  a  deduction  for  the  defi- 
ciency :  Ketchum  f.  Stout,  20  Ohio  SL 
452,  459 ;  Malins  y.  Freeman,  %  Keen 
25  ;  Manser  v.  Back,  6  Hare  443 ;  £0- 
/I'ev.  Thompson,  9Hale268;seePoiDero7 
on  Specific  Performance,  sec  245. 

W.  W.  TiiourToi. 

Crawfordsville,  Ind. 


Supreme  Court  of  Wisconsin. 

JONES  t^.  FLORENCE  MINING  COMPANY. 

Where  a  master  employs,  to  work  in  a  dangerous  place,  a  servant  who  from  jootb, 
inexperience  or  ignorance,  is  unable  to  appreciate  the  danger,  it  is  the  duly  of  tbe 
master  to  explain  the  nature  of  such  danger,  and  if  without  such  explsnatioo  tbe 
servant  is  set  to  work,  either  by  the  master  or  his  agent,  and  is  ii\jured,  the  mister 
is  liable,  even  though  the  danger  would  have  been  apparent  to  a  person  of  captdty 
and  knowledge,  and  the  immediate  cause  of  the  injury  is  the  negligence  of  co-em- 
ployees. 

A  boy,  under  fifteen  years  of  age,  who  was  employed  by  a  mining  company  to 
carry  drills  above  ground,  went  into  the  mine,  and  while  carrying  drills  there  wu 
injured  by  the  fall  of  ore  from  the  roof.  There  was  some  evidence  that  be  had 
been  sent  into  the  mine  by  either  the  captain  or  the  pit  boss,  and  that  no  explana- 
tion had  been  given  him  as  to  the  dangerous  character  of  the  place.  The  wei|;bt 
of  the  evideocc  tended  to  show  that  the  fall  of  the  ore  was  the  result  of  the  negU- 
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gence  of  the  miners  tfaemselTes  and  not  of  the  company  or  its  subordinate  officers. 
Held,  that  it  was  error  for  the  court  below  to  direct  a  verdict  for  defendant. 

SembU.  The  duty  of  guarding  against  the  danger  resulting  from  leaving  loose 
•tones  or  ore  in  the  roof  or  sides  of  a  mine  is  one  which  the  employer  may  reason- 
ably  impose  on  the  miners  themselves,  but  if  a  neglect  of  this  duty  is  brought  to  the 
knowledge  of  the  master  and  he  takes  no  steps  to  remove  the  danger,  he  is  liable 
to  an  employee  who  without  contributory  negligence  is  injured  thereby. 

Bitermm  v.  Wallace^  1  Macq.  748,  and  Hall  v.  Johnson^  8  H.  &  C.  589,  compared. 

Appeal  from  Circuit  Court,  Milwaukee  county. 

Adolph  Herdigen  and  J.  O-.  FlanderSj  for  appellant. 

Van  Dyke  f  Van  Dyke  and  J.  Q-,  Jenkins^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Taylor,  J. — The  appellant,  a  minor,  brought  this  action  to 
recover  damages  for  an  injury  which  he  sustained  while  in  the  em- 
ploy of  the  respondent  company.  The  uncontroverted  facts  in  the 
case  are  as  follows :  The  appellant  was  at  the  time  of  the  accident, 
according  to  his  testimony,  less  than  fifteen  years  old.  He  had  been 
employed  three  weeks  before  by  the  company  to  work  above  ground, 
carrying  drills  and  other  tools  from  the  mouth  of  the  mine  then 
being  worked  by  the  company,  to  the  blacksmith-shop  for  repairs, 
and  bringing  them  back  to  the  mouth  of  the  mine ;  that  he  had 
been  so  employed  for  about  three  weeks  before  he  was  injured ; 
that  on  the  day  the  injury  was  received  the  appellant  had  gone 
down  into  the  mine,  and  was  at  work  there  carrying  the  drills  from 
the  place  where  they  were  used  by  the  miners  to  the  bottom  of  the 
shaft  and  putting  them  into  the  bucket,  going  up  with  them,  and  car- 
rying them  to  the  blacksmith-shop  for  repairs,  and  then  returning  them 
to  the  miners  in  mine  No.  1 ;  and  that  while  he  was  in  the  mine, 
sitting  down  and  waiting  to  take  some  drills  which  the  miners  were 
still  using,  a  large  piece  of  ore  fell  from  the  roof  of  the  mine  and 
struck  him  upon  the  leg,  and  so  injured  it  that  it  became  neces- 
sary to  amputate  it.  To  recover  damages  for  this  injury  this  action 
was  brought. 

Whether  the  appellant  was  sent  into  the  mine  by  either  the 
superintendent  or  captain  of  the  mine,  or  by  the  mine  boss,  is  a 
controverted  question.  The  appellant,  and  at  least  one  of  the  wit- 
nesses, testified  on  the  trial  that  he  was,  on  the  morning  of  the  day 
on  which  the  accident  happened,  sent  down  into  the  mine  to  work 
in  carrying  and  returning  drills  as  above  stated  ;  and  that  previous 
to  this  time  he  had  not  worked  in  the  mine  at  all,  although  he 
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admits  he  had  been  down  in  the  mine  a  few  times  before,  but  hid 
not  been  sent  there  to  do  any  work  until  the  morning  of  the  ad- 
dent.  The  captain  of  the  mine  and  pit  boss  both  testified  that  the 
appellant  was  not  sent  into  the  mine  by  either  of  them  to  do  any 
work,  but,  on  the  contrary,  that  he  had  been  forbidden  by  them  to 
go  down  into  the  mine  for  any  purpose.  It  is  shown  by  the  m- 
dence  that  the  appellant  was  placed  under  the  pit  boss,  with  in- 
structions to  do  what  the  boss  required  him  to  do.  There  was 
testimony  given  on  the  trial,  on  the  part  of  the  appellant,  shoving 
that  the  pit  boss  was  notified  several  times  before  the  accident 
happened  that  the  roof  of  the  mine  was  in  a  dangerous  condition, 
at  the  place  where  the  accident  happened,  and  that  it  ought  to 
be  attended  to  at  once ;  and  that  the  captain  of  the  mine  was 
informed  the  day  before  the  accident  happened  that  the  roof  of 
the  mine  was  in  a  dangerous  condition.  The  same  witnesses  also 
testified,  that  it  was  the  duty  of  the  pit  boss  to  see  that  the  mine 
is  made  all  safe.  This  fact  was  also  controverted,  and  on  the  part 
of  the  defendant,  the  evidence  was  that  it  was  the  duty  of  the 
miners  themselves  to  see  to  the  safety  of  the  roof  and  walls  of  the 
mine,  especially  to  see  that  all  loose  or  dangerous  rocks  or  ore  was 
removed  from  the  roof  of  the  mine.  But  as  the  circuit  judge 
directed  a  verdict  for  the  defendant,  we  must,  for  the  purposes  of 
this  appeal,  consider  the  testimony  given  on  the  part  of  the  appel- 
lant, as  though  it  were  uncontradicted  by  the  evidence  given  on 
the  part  of  the  respondent ;  and  the  question  is,  whether,  upon  the 
evidence  given  by  the  appellant,  the  jury  would  have  been  justified 
in  finding  a  verdict  for  the  appellant 

On  the  part  of  the  appellant  it  is  claimed  that,  upon  the  en- 
dence  produced,  the  jury  would  have  been  justified  in  finding  a 
verdict  for  the  plaintiff  upon  two  grounds:  First  That  it  was  the 
duty  of  the  company  to  see  that  the  roof  of  the  mine  where  the 
plaintiff  was  at  work  was  kept  in  a  reasonably  safe  condition,  and 
that  if  the  injury  occurred  from  a  want  of  reasonable  care  on  the 
part  of  the  company  in  keeping  the  roof  of  the  mine  in  such  safe 
condition,  then  the  company  is  liable  to  the  plaintiff  for  the  dam- 
ages sustained.  Second.  That  the  company  owed  a  duty  to  the 
plaintiff,  who  was  a  minor  not  over  the  age  of  fifteen  years, 
if  it  sent  him  to  work  in  a  dangerous  place,  to  fully  instruct 
him  as  to  the  danger  of  the  employment ;  and  if  it  neglected  so 
to  instruct  him,  and  he  was  injured  by  reason  of  a  danger  of  which 
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he  was  not  informed,  and  of  which  he  had  no  adequate  knowledge, 
then  the  defendant  is  liable,  even  though  the  accident  was  caused 
by  the  neglect  of  those  employed  in  the  mine,  and  not  of  the  com- 
pany. 

On  the  part  of  the  respondent  it  is  claimed  that  the  plaintiff  was 
properly  nonsuited.  First,  for  the  reason  that  the  evidence  con- 
clusively shows  that  the  accident  happened  solely  through  the  fault 
of  the  miners  working  in  the  mine  with  the  plaintiff,  and  so  occurred 
through  the  fault  and  negligence  of  the  co-employees  of  the  plain- 
tiff, and  not  through  the  fault  of  the  company;  second,  if  it 
should  be  admitted  that  it  was  the  duty  of  the  pit  boss  to  see  that 
the  roof  of  the  mine  was  kept  in  a  safe  condition,  and  the  accident 
happened  through  the  negligence  of  such  pit  boss,  such  negligence 
on  his  part  would  be  the  negligence  of  a  co-employee,  and  not  the 
negligence  of  the  company,  and  the  company  would  not  be  liable ; 
third,  that  the  injury  occurred  by  reason  of  an  accident  which  is 
incident  to  the  business  of  working  in  mines,  the  risk  of  which  the 
employee  assumes  when  he  enters  the  service,  and  there  is  no  ex- 
press or  implied  contract  on  the  part  of  the  mining  company  to 
protect  him  against  such  accidents. 

As  to  the  first  point  made  by  the  appellant  we  are  not  prepared 
to  say  that  it  is  well  taken.  There  is  the  statement  of  one  witness 
on  the  part  of  the  plaintiff,  made  in  a  general  way,  ^'  that  the  pit 
boss  is  supposed  to  get  ore  out  of  the  mine,  and  see  that  the  back  is 
all  right,  and  make  the  mine  all  safe."  This  is  the  only  evidence 
given  on  that  subject  on  the  part  of  the  appellant  upon  that  point, 
and  there  is  no  explanation  by  the  witness  showing  from  what 
source  he  obtained  his  information  as  to  the  duty  of  the  pit  boss 
in  this  respect.  On  the  part  of  the  respondent  the  evidence  is  very 
strong  that  it  was  and  is  the  duty  of  the  miners  themselves  to  see 
that  the  roof  and  sides  of  the  mine  are  made  safe  against  all  dan- 
ger from  loose  ore  or  stones,  in  the  roof  or  sides  of  the  mine  in 
which  they  are  working  at  the  time,  and  as  to  that  matter  the  pit 
boss  has  no  particular  charge  or  duty.  We  have  grave  doubts  whe- 
ther it  would  be  our  duty  to  set  aside  the  nonsuit  upon  this  point 
alone,  where  the  evidence  is  so  overwhelmingly  against  the  plain- 
tiff*. There  may  be  other  dangers  in  the  working  and  management 
of  a  mine  which  the  court  would,  even  in  the  absence  of  evidence, 
charge  the  employers  with  the  duty  of  guarding  against  for  the 
protection  of  those  in  their  employ ;  but  the  danger  resulting  from 
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leaving  loose  stones  or  ore  in  the  roof  or  sides  of  the  mine  is  a  dan- 
ger which  the  employer  may  well  impose  the  daty  of  guarding 
against  upon  those  working  in  the  mine.  Such  danger  is  the  direct 
result  of  their  operations,  and  they  are  always  on  the  groand,  and 
have  better  facilities  for  knowledge  when  a  danger  of  that  kind 
exists,  and  for  removing  the  same,  than  the  pit  boss  or  captain  of 
the  mine,  and  there  would  seem  to  be  no  ground  for  holding  that 
the  owner  of  the  mine  may  not  impose  such  duty  upon  the  miners 
themselves. 

A  different  question  might  have  arisen  had  the  proo&  shown  that 
notwithstanding  the  general  duty  of  the  miners  to  provide  against 
this  danger,  they  had  neglected  to  perform  their  duty,  and  the 
knowledge  of  this  neglect  had  been  brought  home  to  the  captain  of 
the  mine,  or  even  the  pit  boss,  and  no  steps  had  been  taken,  within 
a  reasonable  time,  to  remove  such  danger,  or  cause  it  to  beremovedf 
and  an  accident  had  happened,  after  such  neglect,  to  an  employee 
whose  duty  did  not  require  him  to  protect  himself  against  such 
danger.  See  Gilman  y.  Ed.  Co.,  13  Allen  433,  441, 442,  and 
cases  there  cited. 

A  case  of  that  kind  was  decided  by  the  House  of  Lords  on  an 
appeal  from  a  Scotch  court,  and  adversely  to  the  mining  oompanj: 
Paterson  v.  Wallace^  1  Macq.  748.  That  was  a  mining  case.  The 
action  was  brought  by  the  widow  and  children  of  the  husband  and 
father,  who  had  been  killed,  while  in  the  employment  of  the  defend- 
ants, in  their  mine,  by  the  falling  of  a  stone  from  the  roof  of  the 
main  road  of  the  mine,  while  the  deceased  was  at  work  in  the  mine 
at  the  spot  where  the  stone  fell.  The  evidence  showed  that  the 
underground  manager  of  the  mine  had  notice  of  the  dangerous  con- 
dition of  the  stone  before  the  accident  happened,  in  time  to  have 
removed  it  before  it  fell ;  that  he  advised  the  workmen  that  there 
was  no  immediate  danger,  and  afterwards  promised  to  remoye  it, 
and  sent  some  persons  to  remove  it,  but  before  they  reached  the 
place  the  stone  fell  and  killed  the  deceased.  Upon  that  proof,  the 
Scotch  court  directed  a  verdict  for  the  defendant ;  and  upon  appeal 
to  the  House  of  Lords  the  judgment  was  reversed ;  that  court 
holding  that,  upon  the  evidence,  the  case  should  have  been  sab- 
mitted  to  the  jury,  because  the  evidence  of  the  plaintiffs  ahowed 
that  the  underground  manager  of  the  mine  knew  of  the  dingeroos 
condition  of  the  stone,  and  having  such  knowledge,  it  became  his 
duty  to  cause  it  to  be  removed  within  a  reasonable  time,  and  if  he 
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neglected  so  to  remove  it,  and  an  injury  happened  to  a  person  work- 
ing in  the  mine  by  reason  of  such  neglect,  the  company  was  liable 
in  damages  to  the  person  so  injured.  In  the  opinion  in  that  case  it 
is  said  the  court  ought  to  have  stated  the  law  to  the  jury  as  follows: 
*^  That  if  Sneddon,  the  defendant's  manager,  had  failed  in  his  duty 
in  timeously  directing  the  stone  in  question  to  be  removed,  it  would 
afford  no  defence  that  Paterson  continued  to  work  after  the  orders 
for  the  removal  of  the  stone  had  been  actually  given."  There  was 
nothing  in  the  case  tending  to  show  that  it  was  a  part  of  Paterson's 
duty  to  protect  himself  against  the  defect  in  the  roof  of  the  mine. 

This  case  seems  to  be  in  conflict  with  the  case  of  HaU  v.  John- 
sorty  3  Hurl,  k  G.  589,  cited  by  the  learned  counsel  for  the  respond- 
ent, and  much  relied  on  in  their  brief  in  this  case.  In  Rail  v. 
John^ofiy  in  the  Exchequer  Chamber,  the  court  decided,  in  a  case 
almost  identical  in  its  facts  with  the  case  of  Patenon  v.  Wallace^ 
that  the  defendant  was  not  liable,  and  sustained  a  nonsuit  ordered 
by  the  trial  court  on  the  ground  that  the  underground  manager, 
or,  as  he  was  designated  in  the  last  case,  ^^under-looker,"  whose 
daty  it  was  to  see  that  the  roo&  of  the  mine  were  propped  and  made 
secure,  was  a  co-employee  with  the  person  injured.  Whether,  upon 
all  the  facts  in  the  two  cases,  they  can  stand  together,  or  whether 
the  cases  are  to  be  reconciled,  upon  the  ground  that  the  law  in  Scot- 
land upon  the  subject  of  the  liability  of  the  master  to  the  servant 
is  different  from  the  law  in  England,  we  need  not  consider  in  this 
case,  as  we  have  concluded  that  the  judgment  in  this  case  must  be 
reversed  upon  the  sound  proposition  made  by  the  learned  counsel 
for  the  appellant. 

We  think  it  is  now  clearly  settled  that  if  a  master  employs  a 
servant  to  do  work  in  a  dangerous  place,  or  where  the  mode  of 
doing  the  work  is  dangerous  and  apparent  to  a  person  of  capacity 
and  knowledge  of  the  subject,  yet  if  the  servant  employed  to  do 
work  of  such  a  dangerous  character  or  in  a  dangerous  place,  from 
youth,  inexperience,  ignorance  or  want  of  general  capacity,  may 
fail  to  appreciate  the  dangers,  it  is  a  breach  of  duty  on  the  part  of 
the  master  to  expose  a  servant  of  such  character,  even  with  his  own 
consent,  to  such  dangers,  unless  he  first  gives  him  such  instructions 
or  cautions  as  will  enable  him  to  comprehend  them,  and  do  his  work 
safely,  with  proper  care  on  his  part.  This  rule  does  not  in  any 
manner  conflict  with  the  other  well-established  rule,  that  the  em- 
ployee in  any  particular  business  assumes  all  the  risks  and  hazards 
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which  are  incidetit  to  such  business,  when  the  employee  is  of  suffi- 
cient intelligence  and  knowledge  to  comprehend  the  dangers  inci- 
dent to  his  employment;  and  in  the  case  of  an  adult  person,  in  die 
absence  of  evidence  showing  the  contrary,  the  presumption  is  that 
the  employee  has  sufficient  intelligence  to  comprehend  the  dangers 
incident  to  his  employment:  Coombs  v.  New  Bedford  CcrdageCo,, 
102  Mass.  572 ;  Sullivan  v.  India Mfg.Co.,  113  Id.  396 ;  QMei. 
Frost,  3  Fost.  &  F.  622 ;  Gilman  v.  Rd.  Co,,  13  Allen  (Mass.)  433, 
441, 442 ;  Coal  Co,  v.  Beid,  3  Macq.  266-296 ;  Hill  v.  ffi«f,  55  Ind. 
45 ;  Rd.  Co.  v.  Valerius,  66  Id.  611 ;  Rd.  Co.  v.  Fort,  17  Wall. 
658 ;  Thompson  v.  Rd.  Co.,  14  Fed.  Rep.  664  ;  Cook  v.  M  Co., 
24  N.  W.  Rep.  311 ;  Anderson  v.  Morrison,  22  Minn.  274;  SrflA- 
lendorf  v.  Rosenthal,  30  Wis.  674.  These  cases,  and  many  others 
which  might  be  cited,  fully  establish  the  rule  as  above  stated  in  regard 
to  the  employment  of  servants  who,  by  reason  of  youth,  inexpe- 
rience, or  want  of  capacity,  are  unable  to  comprehend  the  dangers 
incident  to  a  hazardous  employment. 

There  are  many  reasons  given  by  the  courts  for  holding  to  the 
rule  above  stated,  the  most  satisfactory  of  which  are,  1st,  that  the 
master  owes  a  duty  towards  an  employee  who  is  directed  to  perform 
a  hazardous  and  dangerous  work,  or  to  perform  his  work  in  a  dan- 
gerous place,  where  the  employee,  from  want  of  age,  inexperience, 
or  general  capacity,  does  not  comprehend  the  dangers,  to  point  oat 
to  him  the  dangers  incident  to  the  employment,  and  thus  enable 
him  to  comprehend,  and  so  avoid  them,  and  that  neglect  to  discbarge 
such  duty  is  gross  negligence  on  the  part  of  the  employer ;  2d,  that 
such  an  employee  does  not  assume  the  risk  of  the  dangers  incident 
to  such  hazardous  employment,  because  he  does  not  comprehend 
them,  and  the  law  will  not  therefore  presume  that  he  contracted  to 
assume  them. 

In  the  case  of  Coombs  v.  New  Bedford  Cordage  Co.,  supra,  a 
boy  of  the  age  of  fourteen  years  was  employed  to  work  in  a  dan- 
gerous place,  on  account  of  the  machinery  which  was  in  operation 
in  his  immediate  vicinity,  and  the  court  say :  *'  The  notice  which 
the  defendants  were  obliged  to  give  the  plaintiff  of  the  nature  of 
the  risk  incident  to  the  service  which  he  undertook,  must  be  snch 
as  to  enable  a  person  of  his  youth  and  inexperience  in  the  bosiness 
intelligently  to  appreciate  the  nature  of  the  danger  attending  its 
performance.  The  question,  indeed,  on  this  branch  of  the  case,  is 
not  of  due  care  on  the  part  of  the  plaintiff,  but  whether  the  cause 
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of  the  injury  was  one  of  which  he  knowingly  assumed  the  risk,  or 
one  which,  by  reason  of  his  incapacity  to  understand  and  appre- 
ciate its  dangerous  character,  or  neglect  of  the  defendant  to  take 
due  precautions  to  effectually  inform  him  thereof,  the  defendants 
were  bound  to  indemnify  him  against  the  consequences.  But  in 
determining  this  question,  it  is  proper  and  necessary  to  take  into 
consideration,  not  only  the  plaintiff's  youth  and  inexperience,  but 
also  the  nature  of  the  service  which  he  was  to  perform,  and  the 
degree  to  which  his  attention,  while  at  work,  would  need  to  be  de- 
voted to  its  performance.  The  obligation  of  the  defendant  would 
not  necessarily  be  discharged  by  merely  informing  the  boy  that  the 
employment  itself,  or  a  particular  place  or  machine  in  the  building  ' 
or  room  in  which  he  was  to  work  was  dangerous.  Mere  information 
in  advance  that  the  service  was  dangerous,  or  a  particular  thing 
connected  with  it  was  dangerous,  might  give  him  no  adequate  notice 
or  understanding  of  the  kind  and  degree  of  danger  which  would 
necessarily  attend  the  actual  performance  of  his  work." 

In  the  case  of  Grizzle  v.  Trouty  supra^  a  girl  sixteen  years  old 
was  employed  in  a  rope  factory  about  a  dangerous  machine.  The 
court  say :  ^'  There  is  evidence  both  of  negative  and  positive  neg- 
ligence on  his  part  [meaning  on  the  part  of  the  foreman  of  the  de- 
fendant] ;  negative,  in  not  giving  the  girl  proper  instructions  as  to 
the  use  of  the  machine ;  positive,  in  expressly  directing  her  to  do 
the  very  thing  she  had  done,  and  which  was  admitted  was  danger- 
ous, so  dangerous,  indeed,  that  the  case  for  the  defence  was  that  she 
had  been  told  not  to  do  it."  In  regard  to  the  negligence  of  the 
foreman  being  the  negligence  of  the  defendants,  in  a  case  of  this 
kind,  the  court  say ;  '^  The  foreman  was  put  by  them  [defendants] 
in  their  place  to  employ  this  young  person  in  and  about  dangerous 
machinery  of  which  she  was  quite  ignorant,  and  any  negligence  of 
his  in  the  matter  would  be  negligence  for  which  they  would  be 
responsible." 

In  the  case  of  Rd.  Co.  v.  Fort^  supra^  a  boy  sixteen  years  old 
was  injured  while  in  the  employ  of  the  railroad  company  in  a  ma- 
chine shop,  and  while  performing  a  hazardous  act  in  connection 
with  the  machinery,  and  not  within  the  scope  of  his  general  employ- 
ment. He  undertook  to  do  the  dangerous  act  byorderofoneCollett, 
under  whose  control  and  superintendence  he  was  at  the  time.  The 
court,  in  the  opinion,  say  :  '^But  this  boy  occupied  a  very  different 
position.    How  would  he  be  expected  to  know  the  peril  of  the  under- 
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taking.  He  was  a  mere  youth,  without  experience,  and  not  familiir 
with  machinery.  Not  being  able  to  judge  for  himself^  he  had  the 
right  to  rely  on  the  judgment  of  CoUett,  and  doubtless  entered  n{K)n 
the  execution  of  the  order  without  apprehension  of  danger.  Be  that 
as  it  may,  it  was  a  wrongful  act  on  the  part  of  Gollett  to  order 
a  boy,  of  his  age  and  inexperience,  to  do  a  thing  which,  in  its  ^&j 
nature,  was  perilous,  and  which  any  ordinary  man  would  know  to 
be  so.  *  *  "*"  For  the  consequence  of  this  hasty  action  the  com- 
pany are  liable,  either  upon  the  maxim  of  respondeat  iuperiofy  or 
upon  the  obligation  arising  out  of  the  contract  of  service.  The 
order  of  Collet  was  their  order.  They  cannot  escape  responBibility 
'  on  the  plea  that  he  should  not  havegiyen  it." 

In  Coal  Co.  v.  Meid,  8  Macq.  266-295,  the  Scotch  case  of 
0' Byrne  v.  Bum  is  referred  to  by  Lord  Cranworth  in  his  opin- 
ion. He  states  the  facts  of  that  case  as  follows :  *^  The  plaintiff 
was  a  girl,  employed  by  the  defendant  in  his  clay  mill.  She  was 
altogether  inexperienced,  having  been  only  nine  days  in  the  defend- 
ant's service,  and  she  was  therefore  unaware  of  the  risks  from  the 
machinery.  Anderson,  acting  under  Burn  as  the  manager  of  the 
works,  put  her  to  remove  some  waste  clay  while  the  rollers  were  in 
motion.  This  was  a  duty  which  Anderson  ought  to  have  performed 
himself,  and  it  ought  not  to  have  been  done  at  all  until  he  had 
caused  the  movement  of  the  rollers  to  be  suspended.  The  pnrsner, 
in  attempting  to  remove  the  waste  in  obedience  to  Anderson's  order, 
sustained  a  severe  injury  from  the  rollers  in  making  the  attempt; 
and  she  raised  an  action  against  Bum  for  damages.  The  lord  ordi- 
nary held  the  allegation  relevant,  so  as  to  entitle  her  to  issues  for 
the  trial  of  the  case."  After  stating  the  facts  of  the  case  as  above 
quoted,  Lord  Cranworth  says :  ^^  This  might  have  been  quite 
right.  It  may  be  that  if  a  master  employs  inexperienced  workmen, 
and  directs  them  to  act  under  the  superintendent,  and  to  obey  the 
orders  of  a  deputy,  whom  he  puts  in  his  place,  they  are  not,  within 
the  meaning  of  the  rule  in  question,  employed  in  a  common  work 
with  the  superintendent.  They  are  acting  in  obedience  to  the 
express  commands  of  their  employer,  and  if  he,  by  the  carelessness 
of  his  deputy,  exposes  them  to  improper  risks,  it  may  be  he  is  liable 
for  the  consequences.*' 

In  the  case  of  the  same  Coal  Co.  v.  Mc Outre,  8  Macq.  811,  the 
Lord  Chancellor,  referring  to  the  case  of  0' Byrne  v.  Bum,  says: 
*•  It  was  hardly  possible  to  apply  the  principle  of  the  servant  hay- 
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ing  undertaken  the  service  with  a  knowledge  of  the  risks  incident 
to  it.  She  was  an  inexperienced  girl,  employed  in  a  hazardous 
manufactory,  placed  under  the  control,  and  it  might  be  added  the 
protection,  of  an  oyerseer,  who  was  appointed  by  the  defendant,  and 
iotrusted  with  this  duty ;  and  it  might  well  be  considered  that,  by 
employing  such  a  helpless  and  ignorant  child,  the  master  contracted 
to  keep  her  out  of  harm's  way  in  assigning  to  her  any  work  to  be 
performed." 

In  the  case  of  StaJdendorf  y.  Rosenthal^  supra^  this  court  held 
that  ^^  one  who  agrees  to  work  for  another  in  any  employment  takes 
upon  himself  the  usual  risks  of  such  employment ;  but  if  there 
exist  feicts  known  to  the  employer,  and  unknown  to  the  employee, 
increasing  the  risk  of  such  employment,  the  employer  is  bound  to 
disclose  such  facts  to  his  employee ;  otherwise,  he  will  be  liable  for 
such  negligence,  in  case  of  injury  to  the  latter  resulting  from  such 
unasual  risks.'*  In  this  case  the  court  was  speaking  of  an  adult 
employee,  who  is  presumed  to  understand  and  comprehend  the  ordi- 
nary risks  of  his  employment.  The  rule  stated  in  this  last  case, 
when  applied  to  the  employment  of  a  person  who  from  youth,  inex- 
perience, or  want  of  intelligence,  is  incapable  of  comprehending  the 
risk  connected  with  a  hazardous  employment,  would  require  the 
master  to  inform  the  employee  of  such  dangers  before  putting  him 
at  his  work,  and  if  he  failed  to  do  so,  would  render  him  liable  for 
an  injury  resulting  from  the  danger  which  was  known  to  the  em- 
ployer and  unknown  to  the  employee.  The  other  cases  cited  place 
the  liability  of  the  master,  in  case  of  the  employment  of  children, 
or  other  persons  who  are  not  competent  to  appreciate  the  risks  of  a 
hazardous  employment,  upon  like  ground. 

The  case  of  Sullivan  v.  India  Mfg,  Co.,  118  Mass.  396,  is  not  in 
conflict  with  the  cases  in  102  Mass.  and  13  Allen.  The  case  in  113 
Mass.  simply  holds  that  if  a  child  be  employed  to  operate  a  machine, 
and  the  employer  fails  to  give  proper  instructions  as  to  the  manner 
of  using  it,  the  master  will  not  be  held  liable,  if  it  appears  that  the 
child  had  obtained  the  proper  knowledge  for  using  the  machine 
from  other  sources  before  the  accident  happened. 

It  is  said  by  the  learned  counsel  for  the  respondent,  that  infancy 
and  inexperience  do  not  modify  the  rule  of  fellow-servants.  But 
that  statement  only  holds  good,  where  it  appears  that  such  employee 
has  been  properly  instructed  by  his  employer,  as  to  the  dangers  of 
his  employment,  or  has  acquired  knowledge  of  such  danger  from 
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other  sources.  When  he  has  been  properly  instructed,  and  bom 
the  dangers  of  his  employment,  then  he  stands  on  the  same  foodog 
as  any  other  employee,  and  cannot  recover  for  any  injury  caused  by 
the  negligence  of  his  fellow-servant :  see  Ourran  v.  Merehanti* 
Manufacturing  Co,^  130  Mass.  874  ;  Svilivan  v.  India  Monufae' 
turing  Co.j  118  Id.  896-899 ;  Anderson  v.  Morrison^  22  Minn. 
274. 

In  the  case  at  bar,  the  evidence  on  the  part  of  the  plaintiff  shows, 
that  the  plaintiff  was  less  than  fifteen  years  old  when  he  entered 
into  the  employment  of  the  defendant.  The  evidence  on  both  sides 
shows,  that  when  he  was  first  employed,  and  up  to  the  day  he  irts 
injured,  he  was  employed  to  work  above  ground,  a  work  which  was 
not  apparently  hazardous  work.  There  is  no  evidence  that  he  hsd 
ever  before  worked  underground  in  a  mine,  or  that  he  was  at  all 
familiar  with  the  dangers  of  such  employment.  That  the  work 
under  ground  was  not  considered  proper  work  for  a  boy  of  his  age 
to  perform,  may  be  presumed  from  the  fact  that  the  defendant's  cap- 
tain and  his  boss  both  testified  that  they  had  forbidden  him  to  go 
down  into  the  mine  for  any  purpose.  The  other  evidence  shows 
that  the  mine  was  a  dangerous  place  to  work  in,  from  the  &ct  that 
blasting  was  constantly  going  on  in  the  mine,  and  that  die  conse- 
quence of  such  blasting  was  to  loosen  the  ore  and  rock  in  the  roof 
and  sides  of  the  mine,  so  that  there  was  danger  from  the  &Iling  of 
such  ore  and  rock ;  and  the  evidence  establishes  oonclusirelj  the 
fact  that  the  plaintiff  was  injured  by  ore  falling  from  the  roof  of 

the  mine. 

We  are  very  clear  that  upon  the  evidence  in  the  case,  the  question 
should  have  been  submitted  to  the  jury,  whether  the  plaintiff  was  at 
work  in  the  mine  at  the  time  of  the  injury,  by  direction  of  the  pit 
boss  or  of  the  captain  of  the  mine ;  and,  if  so  at  work  by  such  direc- 
tion, then  whether  he  was  of  sufficient  age  and  experience,  or  had 
sufficient  information  from  the  captain  or  pit  boss,  or  from  any  other 
source,  to  comprehend  the  dangers  incident  to  such  emploTment 
Had  the  jury  found  that  the  plaintiff  was  sent  to  work  in  the  mine 
by  the  pit  boss  or  captain  of  the  mine,  on  the  day  the  accident  hap- 
pened, and  that,  from  his  age,  inexperience,  and  want  of  ififoT' 
mation,  he  did  not  comprehend  the  dangers  attendant  upon  snch 
employment,  then  the  plaintiff  would  have  been  entitled  to  recover, 
although  the  injury  was  the  result  of  the  neglig^ce  of  the  miners, 
who  were  his  fellow-servants. 
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The  fact  that  the  plaintiff  was  employed  np  to  the  day  of  the 
accident,  to  work  above  groand,  at  an  employment  not  of  a  hazard- 
ous charactery  can  have  but  little  bearing  on  the  question  of  the 
defendant's  liability,  except  so  far  as  it  might,  in  connection  with 
the  other  evidence  in  the  case,  tend  to  show  that  the  persons  repre- 
senting the  defendant  did  not  consider  it  proper  to  employ  a  boy  of 
his  age  to  work  under  ground  in  the  mine.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  there  was  no  agreement  to  work, 
only  at  one  kind  of  work,  but  that  he  was  to  be  at  the  direction  of 
the  pit  boss,  and  do  such  work  as  he  was  ordered  by  him  to  do. 
If  he  directed  him  to  go  into  the  mine  to  work,  the  plaintiff  had 
the  right,  and  perhaps  it  was  his  duty  to  go  to  work  there.  The 
real  question  to  be  determined,  so  &r  as  Uie  plaintiff's  rights  are 
concerned,  is  this :  Did  the  defendant,  through  its  agents,  do  its 
duty  towards  the  plaintiff,  when  they  sent  him  to  work  in  the  mine, 
(if  he  was  sent  to  work  there),  by  informing  him  of  the  dangers 
incident  to  that  kind  of  work  ?  or  was  the  plaintiff  of  sufficient  age 
and  experience,  or  had  he  sufficient  knowledge  on  the  subject,  to 
comprehend  the  dangers  incident  to  such  employment?  These 
questions  should  have  been  submitted  to  the  jury.  It  was  error, 
therefore,  to  nonsuit  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


I.  Mcuier's  Liability  for  Injwry  to  In- 
fant  Employee, — The  infancy  of  the  em- 
ployee does  not  enable  him  to  repudiate 
his  agreement,  implied  in  the  contract  of 
senrioe,  to  assume  aU  the  risks  of  his 
employment  which  are  patent  or  are 
explained  to  him  and  brought  home  to 
his  understanding.  This  point  is  clearly 
stated  by  the  court  in  the  case  of  De 
Graff  ▼.  iVinp  York  Central,  j-c,  Sd. 
Co.,  76  N.  Y.  125,  132.  "  The  fact  that 
the  plaintiff  was  a  minor  I  do  not  think 
affects  the  question.  There  are  many 
expressions  of  judges,  that  the  assump- 
tion by  employees  of  the  risks  incident 
to  the  business  and  the  negligence  of 
co-servants  arises  from  an  implied  agree- 
ment to  that  effect.  In  others  the  mod- 
ified liabilities  of  principals  to  employees 


of  the  employment.  If  a  minor  engages 
to  work,  the  risks  of  the  business  are 
incident  to  the  work.  He  cannot  claim 
on  account  of  infancy  to  be  relieved  from 
the  consequences  of  such  risks.  He  might 
as  well  claim  to  enforce  the  contract  for 
his  wages  without  performing  any  service. 
If  a  child  of  unsuitable  age  should  be 
employed  in  a  hazardous  business,  or 
exposed  to  unsuitable  risks,  a  different 
question  might  be  presented.  Here  no 
question  is  made  but  that  the  plaintiff 
was  competent  for  the  service  which  he 
was  employed  to  render,  and  no  negli- 
gence is  imputed  to  the  defendant  for 
employing  him  on  that  account.  So  in 
considering  the  question  of  contributory 
negligence,  the  age  and  experience  of 
the  plaintiff,  is  often  a  material  consid- 


ified  liabilities  of  principals  to  employees  the  plaintiff,  is  often  a  material  consid- 
are  founded  upon  considerations  of  pub-  eration,  but  there  is  no  such  point  in- 
lie  policy    At  all  events  it  is  an  element     volved  in  this  case." 
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The  preponderance  of  aothoritj  sup- 
ports the  view  advanoed  in  this  case — 
that  the  infancy  of  the  employee  does  not 
enable  him  to  repudiate  his  implied  as- 
sumption of  all  patent  risk  incident  to 
his  employment :  Anderum  t.  Morriaon, 
22  Minn.  274  ;  Kiny  v.  Boston,  ^c,  Rd. 
Co,,  9  Gush.  (Mass.)  112;  Reardon  ▼. 
New  York,  ^.,  Co,,  51  N.  Y.  Sup.Ct. 
Kep.  134.  Bat  see  contra^  Beach  Con- 
trib.  Neg.  p.  360. 

II.  Does  the  infancy  of  the  employee, 
using  the  word  infancy  in  its  strict  legal 
sense,  have  any  effect  upon  the  master's 
liability  to  him  for  personal  injuries  ?  It 
is  thought  that  it  does  not.  The  funda- 
mental rule  of  law  governing  the  mas- 
ter's liability  to  his  employee  for  personal 
injuries  received  by  the  latter  in  the 
course  of  his  employment  is  that  the 
servant  assumes  the  patent  risks  of  his 
employment.  Related  to  this  rule  of 
law,  is  tlie  rule  of  law  that  it  is  the  duty 
of  the  master  to  point  ont  and  explain  to 
the  person  seeking  employment  such 
risks  of  the  employment  which  the  mas- 
ter knows  of  which  are  not  patent. 

We  must  now  endeavor  to  define  what 
is  meant  by  a  "  patent"  risk,  and  what 
is  the  extent  of  the  master's  duty  to 
point  out  and  explain  risks  that  are  not 
patent.      It  is  thought    that  the  word 
**  patent,"  as  used  in  the  rule  of  law 
above  stated,  means  apparent  or  obvious 
to  a  person  of  the  degree  of  intelligence 
and  judgment  which  the  master  is  justi- 
fied in  assuming  the  person  seeking  em- 
ployment to  be,  judging  from  his  own 
knowledge  of  the  person,  or,  in  the  ab- 
sence of  such  knowledge,  from  the  gen- 
eral appearance  of  such  person.     The 
word  does  not  mean  obvious  or  apparent 
to  a  person  of  average  intelligence  and 
judgment.      It  is   used   relatively,  not 
absolutely.      Similarly  the  duty  of  the 
master  to  explain  non-patent  dangers  is 
relative  and  not  absolute.    It  is  his  duty 
to  make  such  explanations  of  hidden 
dangers  as  would  be  sufficient  to  bring 
the  nature  and  extent  of  such  dangers 


home  to  the  understanding — not  of  the 
man  of  average  intelligence  and  judg- 
ment, but  to  a  person  of  the  degree  of  in- 
telligence and  judgment,  whkh  the  mat- 
ter, taking  into  consideration  his  knowl- 
edge of  the  capacity  of  the  person  seek- 
ing employment,  is  justified  in  assoming 
him  to  possess. 

Let  us  now  revert  to  the  qoestioD  pro- 
posed at  the  outset :   Does  the  infancy 
of  the  employee  (using  the  word  infaocj 
in  its  technical  sense)  affect  ^  master's 
liability  to  him  for  personal  injuries  re- 
ceived in  the  course  of  his  employment ! 
It  is  clear  that  it  does  not.    We  have 
seen  that  the  infancy  of  the  employee 
does  not  enable  him  to  repudiate  his 
implied  assumption  of  the  patent  risks 
of  his  employment.     It  oould  have  no 
other  effect  upon  the  master's  liability 
unless  the  law  should  assume  arbitimrily 
that  no  infant  was  possessed  of  the  same 
degree  of  intelligence  and  judgment  as 
an  adult,  and  should  accordingly  hold 
that  dangers  which  would  be  patent  to 
an  adult  of  average  intelligence  snd 
judgment  would  be  non-patent  to  any 
infant  no  matter  how  intelligent,  as  a 
matter  of  fact,  he  might  be — that  risks 
patent  to  an  adult  of  twenty-one  yean 
and  one  month  are  not  patent  to  an  in- 
fant of  twenty  years  and  eleven  months. 
But  the  law  makes  no  such  arbitrary  as- 
sumption against  the  intelligence  of  an 
infant,  as  far  as  the  rule  of  law  gorem* 
ing  a  master's  liability  to  a  servant  for 
personal   injuries    are    concerned.     It 
makes  no  special  rule  for  the  case  of 
infant  employees.     In  determining  the 
fact  whether  a  given  nA  was  patent  or 
not,  or  the  sufficiency  of  a  master  *s  expla- 
nation of  hidden  dangers,  the  law  looks 
alone  to  the  degree  of  inteDigenoe  and 
judgment  which  the  master  is  justified  in 
assuming  the  person  seeking  such  em- 
ployment to  have.    The  question  of  the 
patency  of  the  risk,  or  the  sufficiency  of 
the  master's  explanation,  is  in  doubtful 
cases  one  of  fact  for  the  jury,  and  in 
passing  upon  this  question  Ifaey  must  coo- 
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aider  the  fact  that  the  employee  injured 
was  of  immature  age,  not  necessarily  as  a 
controlling  fact  in  the  case,  bat  in  con- 
nection with  the  other  facts  of  the  case 
bearing  upon  the  capacity  of  the  em- 
ployee. (Of  coarse  the  immaturity  of 
the  employee's  age  is  not  material,  except 
so  far  as  it  is  known  to  the  master,  but 
ordinarily  this  fact  if  it  exists  will  be 
disclosed  by  the  employee's  appearance.) 

Tiie  following  aathorities,  which  all 
relate  to  injuries  caused  by  machinery,  it 
is  thought  fully  bear  out  the  views  above 
expressed. 

In  Williams  ▼.  Churehm,  137  Mass. 
S43 ;  8.  o.  50  Am.  Rep.  304,  the  plain- 
tiff was  injured  by  becoming  entangled 
in  the  loose  end  of  a  rope  which  he  was 
engaged  in  making  fast  around  a  cleat 
in  the  bow  of  a  tug  boat  on  which  he  was 
employed.  The  plaintiff  was  an  infant. 
Holmes,  J.,  delivering  the  opinion  of 
the  court  said :  '*  It  was  urged  that  the 
plaintiff  was  under  age  and  inexperienced 
and  that  the  behavior  of  the  loose  end 
of  a  taut  rope  was  a  hidden  danger.  But 
the  plaintiff  was  over  nineteen  years  old, 
bad  lived  on  the  sea  shore  all  his  life, 
had  been  to  sea  three  summers,  and  had 
been  on  this  boat  four  months,  the  time 
which  it  took  his  brother  to  become  fam- 
iliar with  the  duties  on  board  and  to  get 
promoted.  Taking  these  facts,  in  connec- 
tion with  the  nature  of  the  employment 
which  he  had  accepted;  the  master  had  a 
right  to  assume  that  the  plaintiff  knew 
bow  to  handle  a  line,  and  to  order  him 
to  do  80  without  special  ^ming  or  in- 
struction." Sec  also  Grizzle  v.  Frost,  3 
F.  &  F.  623  ;  Rd.Co.  v.  Fort,  17  Wall. 
(U.  S.)  554  ;  Fonea  v.  Pkillipft,  39  Ark. 
17  ;  Coombs  v.  Cordage  Co.,  103  Mass. 
573. 

In  Anderson  v.  Morrison^  22  Minn. 
374,  the  defendant  had  employed  the 
plaintiff,  a  boy  of  fourteen,  to  work  in 
and  about  an  elevator  in  his  cotton  mill. 
Sabseqaently  he  set  plaintiff  at  work  in 
running  a  picking  machine.  The  danger 
attending  work  at  the  picking  machine 
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was  greater  than  that  attending  work  at 
the  elevator.  The  court  held  that  the 
defendant  was  not  necessarily  derelict  in 
setting  plaintiff  at  the  more  dangerous 
work.  They  say:  **If  an  employer 
should  set  an  adult,  who  had  capacity  to 
take  care  of  himself,  and  who  knew  the 
risks,  to  do  a  dangerous  work,  of  course 
the  employer  would  not  be  liable  for  an 
injury  occurring  to  the  employee  in  doing 
the  work.  And  it  would  be  the  same 
if  the  employee  were  a  minor,  but  of 
sufficient  capacity  to  avoid  the  danger, 
and  who  knew  of  the  danger  to  be 
avoided."  Bee  King  v.  Boston ^  ^., 
Rd,  Co,,  9  Cash.  (Mass.)  113  ;  Curran 
V.  Merchants*  Mfg.  Co.,  130  Mass.  374. 

In  Hayden  v.  Smithville  M/g,  Co.,  39 
Conn.  548,  the  court,  after  laying  down 
tlie  general  principle  th4t  a  servant  with 
knowledge  of  the  risks  of  his  employ- 
ment assumes  such  risks,  say :  **  We 
need  hardly  remark,  that  as  this  distinc- 
tion rests  upon  knowledge  in  the  em- 
ployee, it  is  quite  obvious  that  he  must 
have  mind  sufficient  to  acquire  the  neces- 
sary knowledge.  How  the  fact  was  in 
the  present  case  (the  plaintiff  being  ten 
years  old),  we  will  not  undertake  to 
decide.  If  the  fact  was  important  we 
think  it  should  have  been  submitted  to 
the  consideration  of  the  jury.  Kor  will 
we  say  whether  it  is  proper  or  not  to  hold 
that  a  child  of  sufficient  age  to  be  em- 
ployed in  the  business  of  a  mill  for  re- 
ward, is  mature  enough  to  appreciate  the 
hazard  of  his  employment.  We  make 
the  suggestion  for  what  it  is  worth  should 
the  cause  come  to  another  trial.*' 

So  in  Sullivan  v.  India  Mfg.  Co,,  113 
Mass.  396,  the  court  say  :  **  It  may  fre- 
quently happen  that  the  dangers  of  a 
particular  position  for,  or  mode  of  doing 
work,  are  gi'eat,  and  apparent  to  persons 
of  capacity  and  knowledge  of  the  sub- 
ject, and  yet  a  party  from  youth,  inex- 
perience, ignorance,  or  general  want  of 
capacity  may  fail  to  appreciate  them.  It 
would  be  a  breach  of  duty  on  the  part 
of  a  master  to  expose  a  servant  of  this 
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character,  even  with  his  own  consent,  to 
foch  dangers,  unless  with  instmctions  or 
caations  sufficient  to  enable  him  to  com 
prehend  them,  and  to  do  his  work  safely. 
It  was,   therefore,   competent    for  the 
plaintiff  to  show  that  there  had  been  snch 
a  breach  of  dntj  on  the  part  of  the  de- 
fendants, and  although  he  had  in  fact 
gone  to  work  in  the  place  pointed  out, 
assenting   so  to  do,  yet   that   he  was 
incapable  of  appreciating  the  dangers  to 
which  he  exposed  himself,  or  of  doing 
the  work  safely  without  instructions  or 
cautions  which  he  did  not  receive.  *'  See 
also  0'  Connor  v.  AdamM^  120  Mass.  427 ; 
Parkhurtt  v.  Jnhnmm^  50  Mich.  70 ;  s.  c. 
45  Am.  Bep.  28  ;  Reardon  v.  New  York, 
^.,  Co.,  51  N.  Y.  Sup.  Ct,  R.134  ;  Cos- 
Mo  V.  Judton,  21  Hun  (N.  T.)   396 ; 
McGinnis  v.  Canada  SoiUkem  Bridge  Co,, 
49  Mich.  466  ;  BiU  v.  Giut,  55  Ind.  45. 
In  Swoboda  v.  Ward,  40   Mich.  420, 
it  was  held  that  the  mere  fact  that  the 
employee  knew  of  the  exposed  and  dan- 
gerous position  of  certain  machinery  did 
not  necessarily  preclude  a  recovery.  The 
court  say:  ''Even  if  he  (the  employee) 
had  known  of  the  cogs  and  their  un- 
guarded condition,  it  would  not  thereby 
conclusively  follow  that  he  could  not  re- 
cover.    Other  facts  and  circumstances 
would  have  to  be  considered  in  connec- 
tion therewith ;  his  age,  his  iDtelligenoe, 
his  experience  and  such  like,  so  that  the 
jury  might  ascertain  and  determine  whe- 
ther he  fully  understood  and  appreciated 


the  danger."     See  Howard  Oil  Co,  v. 
Farmv,  56  Tex.  301. 

In   FoneM  v.  PkUUjn,  39  Ark.  17,  it 
was  held  that  an  instruction,  "  where  i 
child  is  employed  at  or  about  dangeiwii 
machinery,  it  is  the  duty  of  the  cmidojer 
to  see  that  he  is  of  suffideat  age  and  in- 
telligence to  understand  the  nature  of 
the  risks  to  which  be  is  exposed.   And 
it  is  the  further  duty  of  the  employer  to 
explain  to  him  the  risks  reasonsUe  to  be 
apprehended,  in  such  a  manner  as  to  en* 
able  a  person  of  his  youth  and  capacity, 
to  intelligently  appreciate  the  nature  of 
the  danger  ordinarily  attending  its  per- 
formance, and  a  failure  to  do  this  would 
be  a  want  of  ordinary  care  in  the  em- 
ployer.   And  it  is  for  the  jniy  under  aU 
the  circumstances  of  the  case  at  bar,  to 
say  whether  the  defendants  have  dis- 
charged their  duty  in  that  behalf,  and  if 
not  they  were  guilty  of  negligence.  And 
in  determining  this  question,  the  jury 
should,  together  with  the  other  fads 
proven,  take  into  consideration  Uw  a^ 
capacity,  intelligence   and  character  uf 
the  injured  party,"  was  a  correct  state- 
ment of  the  abstract  law,  althongfa  im- 
proper in  that  particular  case,  as  the 
evidence  clearly  showed  that  the  plain- 
tiff, who  was  a  minor,  had  been  fuUj 
instructed  as  to  the  dangers  of  the  ma- 
chine by  which  he  was  injured,  and  was 
of  sufficient  intelligence  to  comprehesd 
the  nature  of  the  risks  of  his  employ*"^ 

Louis  M.  Gbkbuit. 

Chicago,  lU. 


Court  of  Errors  and  Appeals  of  Delaware. 

WILLIAM  H.  SWIFT,  PRESIDENT  OF  THE  DIAMOND  MATCH 
COMPANY,  I?.  THE  STATE  OF  DELAWARE,  bx  ebl.  DAVID  H. 
RICHARDSON. 

A  foreign  corporation  transacting  business  in  a  state,  submits  itself  to  the  law 
that  state,  and  its  resident  officers,  may  be  compelled  by  mandamus,  to  allow  a  stotf- 
holder  to  inspect  and  take  copies  of  corporate  books  and  papers  in  the  possession 
such  officers. 

Such  a  writ  may  be  granted  at  the  suit  of  a  stockholder,  who  is  neither  a 
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of  the  Btate  where  the  corporation  was  incorporated,  nor  of  the  state  where  the  writ 
is  asked  for,  and  when  the  inspection  is  asked  for  in  aid  of  a  soit,  in  a  foreign  state, 
between  a  stockholder  and  a  third  person,  to  which  suit  the  corporation  is  not  a 
party. 

S.,  a  resident  of  Michigan,  filed  a  petition  in  a  Delaware  court,  against  S.,  presi- 
dent of  the  D.  Company,  S.  being  a  resident  of  Delaware,  and  the  D.  Company 
being  a  corporation  of  the  state  of  Connecticut,  doing  business  in  Delaware.  The 
petition  asked  for  a  mandamus  to  compel  S.  to  allow  R.,  who  was  a  stockholder  of 
the  D.  Company,  to  inspect  and  make  copies  of  certain  books  and  papers  of  the  D. 
Company,  in  the  possession  of  S.,  and  which  R.  desired  for  use  in  a  suit  in  the 
state  of  BGchigan,  between  R.  and  a  third  person :  Held,  that  the  court  had  juris- 
diction ;  that  the  corporation  was  not  a  necessary  party,  and  that  as  R.,  as  a  stock- 
holder, had  a  right  to  inspect  the  corporate  papers  material  to  his  suit,  in  the  pos- 
session of  S.,  the  mandamus  should  be  granted. 

Error  to  New  Gastl«  County. 

Mandamus.  At  the  May  Term,  A.  D.  1884,  of  the  Superior  Court 
of  the  state  of  Delaware,  in  and  for  New  Castle  county,  David  M. 
Richardson  presented  his  petition  to  the  court  for  a  writ  of  manda- 
mus against  William  H.  Swift,  President  of  the  Diamond  Match 
Company,  of  which  Richardson  was  a  stockholder,  to  compel  in- 
spection and  liberty  to  take  copies  of  certain  books  and  papers  of 
the  company  in  the  custody  of  Swift,  in  the  city  of  Wilmington,  in 
the  state  of  Delaware,  the  inspection  having  been  allowed,  but  copies 
denied. 

The  relator  claimed  the  inspection  and  copies  for  use  in  a  suit 
pending  in  the  state  of  Michigan,  of  which  he  was  a  resident,  the 
history  and  character  of  which  suit  is  as  follows :  Mr.  Richardson, 
a  large  stockholder  of  the  Diamond  Match  Company,  in  1879  and 
1880  entered  into  contracts  with  Christian  H.  Buhl  and  Russell  A. 
Alger,  of  Detroit,  by  which  Russell  and  Alger  were  to  become 
surety  for  Richardson  to  the  United  States  on  his  bond  for  match 
stamps,  and  also  to  endorse  certain  notes  of  Richardson,  who  there- 
upon transferred  a  large  block  of  stock  of  the  Diamond  Match 
Company  to  Russell  and  Alger,  as  collateral  security,  and  they 
were  to  receive  a  proportion  of  the  net  earnings  of  the  stock 
pledged,  and  not  merely  of  the  dividends  declared  on  the  stock* 
It  was  agreed  that  on  such  settlement  no  loss  that  may  be  charged 
on  account  of  the  purchase  and  sale  by  the  company  of  other  match 
factories  should  be  taken  into  account,  and  that  the  earnings  were 
to  be  estimated  from  the  trial  balances  or  books  of  the  company,  and 
allowance  was  to  be  made  for  loss  or  shrinkage  in  value  of  the  com- 
pany, and  consideration  taken  of  the  improvements  made  out  of  the 
earnings. 
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In  September  1888,  Messrs.  Buhl  and  Alger  advertised  the  stock 
at  public  sale,  claiming  that  although  their  liability  on  the  bond 
had  ceased,  and  all  the  notes  which  they  had  endorsed  for  Richtrdson 
had  been  paid  by  him,  yet  that  there  was  still  due  them  tboat 
960,000,  for  net  earnings  of  the  Diamond  Match  Company  daring 
1881  and  1882.  Mr.  Richardson  denied  this  liability,  and  filed  % 
bill  in  equity  in  the  Superior  Court  of  Detroit  for  an  injunction  to 
restrain  the  sale,  and  for  an  accounting  of  the  amount  due  RosseU 
and  Alger  under  the  contract.  The  case  in  Michigan  is  at  issne 
and  ready  for  proofs  to  be  taken. 

It  is  for  use  as  evidence  in  this  suit  that  Mr.  Richardson  desires 
to  have  copies  of  certain  books  and  papers,  the  right  to  take  the 
copies  having  been  refused  by  Mr.  Swift  by  order  of  the  board  of 
directors  of  the  company. 

The  petition  of  the  relator  alleges  that  he  is  a  resident  of  Mich- 
igan, and  that  the  Diamond  Match  Company  is  a  corporation  orga- 
nized under  the  laws  of  the  state  of  Connecticut;  that  the  suit  in 
Michigan  relates  wholly  to,  and  involves  the  necessity  of  ascertain- 
ing what  were,  the  true  net  earnings  during  the  years  1881  and 
1882,  and  what  deductions  from  the  earnings  were  proper  to  be 
made  on  account  of  loss  and  shrinkage  of  the  property  of  said  com- 
pany, and  what  sums  should  be  charged  for  improvements  and 
expenditures  necessary  to  be  made  in  order  to  enable  said  company 
to  make  such  earnings  or  profits ;  and  that  it  is  necessary  for  him 
to  have  access  for  this  purpose  to  oertun  books,  &c.,  and  to  certain 
instruments  of  purchase  and  sale  during  those  years,  and  to  cer- 
tain bonds,  contracts  and  agreements  not  to  engage  in  the  business 
of  making  matches  entered  into  and  paid  during  those  years. 

That  said  instruments,  &c.,  are  not  now  kept  in  Connecticut,  1>at 
are  now  in  the  custody  and  control  of  the  respondent  in  the  city  of 
Wilmington,  the  place  of  residence  of  Swift. 

The  relator  further  avers,  that  he  wishes  the  inspection  not  from 
any  idle  curiosity  or  for  any  improper  purpose,  but  solely  becaose 
the  books,  &c.,  furnish  the  best  evidence  and  in  many  cases  the 
only  evidence  of  the  facts  shown  thereby;  that  said  facts  are  mat^ 
rial  and  necessary  in  his  suit,  and  that  he  cannot  safely  proceed  to 
a  hearing  without  such  evidence ;  and  the  petition  concludes  with  a 
prayer  for  liberty  to  inspect  and  make  copies  of  certain  specific 
instruments,  &c.«  relating  to  the  business  of  the  company  during 
the  years  18S1  and  18S2. 
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On  filing  the  petition  the  usual  rule  to  show  cause  issued,  and  the 
respondent  filed  a  motion  to  quash  the  said  rule  for  the  reasons  that 
the  company  was  a  corporation  organized  under  the  laws  of  Con- 
necticut, and  as  such  not  subject  to  the  jurisdiction  of  the  court ; 
and  for  the  further  reason  that  the  rule  was  issued  against  the 
respondent  by  the  designation  of  the  president,  and  not  against 
him  as  a  public  officer  recognised  by  the  laws  of  this  state  as  charged 
with  any  public  duty  by  the  laws  of  this  state. 

Subsequently  the  respondent  was  directed  to  answer  the  rule,  and 
an  agreement  was  made  in  open  court  that  the  motion  to  quash  should 
be  heard  at  the  time  of  the  hearing  of  said  rule,  as  if  no  answer 
had  been  filed ;  and  if  upon  the  hearing  of  the  said  motion  and 
rule  the  court  should  be  of  opinion  that  a  writ  of  mandamus  should 
be  granted,  that  a  peremptory  writ  and  not  an  alternative  writ  should 
be  issued. 

The  material  parts  of  the  answer  are  stated  in  the  opinion  of 
Chancellor  Saulsbi>rt. 

The  case  was  argued  at  the  November  Term  of  the  Superior 
Conrt  by  William  C.  Spruance^  of  Wilmington,  and  George  V,  N. 
liotkrop  and  WSUam  M,  LUlibridge^  of  Detroit,  for  the  relator,  and 
Q-eorge  Qray  and  Benj,  Ntelds^  of  Wilmington,  for  the  respondent. 

At  the  February  Term  the  rule  was  made  absolute,  and  it  was 
ordered  by  the  court  (Combgts,  C.  J.,  and  Houston,  J.,  concur- 
ring, and  WooTBN,  J.,  dissenting),  that  a  peremptory  writ  of  man- 
damus issue  against  the  respondent  as  prayed  for. 

A  writ  of  error  was  taken  on  this  judgment  to  the  Court  of 
Errors  and  Appeals,  consisting  of  Chancellor  Saulsbury,  and 
Houston  and  Grubb,  JJ.,  and*argued  at  the  June  Term  1886  by 

&ra}f  and  NieldSf  for  the  plaintiff  in  error,  and 
Spruance  and  IdlKbridgey  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Saulsburt,  Chancellor. — The  case  comes  before  us  upon  a  writ 
of  error  to  a  judgment  of  the  Superior  Court  of  this  state,  in  and 
for  New  Castle  county,  in  favor  of  David  M.  Richardson  against 
William  H.  Swift,  President  of  the  Diamond  Match  Company. 

Richardson  was  the  holder  and  owner  of  shares  of  stock  in  the 
Diamond  Match  Company,  a  corporation  under  the  laws  of  Con- 
necticut. Swift  was  a  director  and  president  of  said  company  and 
resides  in  this  state 
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As  a  stockholder  in  said  company,  Richardson  applied  to  Swift 
for  permission  to  inspect  and  take  copies  of  certain  papen  and  doc- 
uments in  his  possession,  for  a  purpose  which  he  alleged  was  neces- 
sary and  proper  and  material  to  his  interest  as  a  stockholder  in  said 
company.    Inspection  was  not  refused,  but  permission  to  make 
copies  or  memoranda  of  said  papers  and  documents  was  refiued 
Thereupon  Richardson  presented  his  petition  to  the  court  below, 
praying  said  court  to  award  a  writ  of  mandamus  against  Swift, 
commanding  him  to  suffer  and  permit  said  Richardson  to  inspect 
and  make  copies  of  the  instruments,  books,  papers  and  writings  in 
his  custody  or  control  belonging  to  the  said  Diamond  Match  Com- 
pany, to  wit :  1.  All  contracts  and  agreements  for  the  purchase  by 
or  on  behalf  of  the  said  Diamond  Mateh  Company  of  match  fac^ 
tories  and  other  property  relating  to  the  same  prior  to  January  Ist 
1881.     2.  All  instruments  in  writing  conveying  or  assigning  to 
said  company  or  other  persons  in  its  behalf  property,  rights  or 
franchises  relating  to  the  manufacture  of  matohea  prior  to  said  Isst- 
mentioned  day.    3.  All  contracts,  agreements  or  conveyances  relat- 
ing to  said  purchase  of  property  by  or  on  behalf  of  said  company, 
other  than  for  materials  or  supplies  in  the  usual  course  of  its  busi- 
ness prior  to  said  last-mentioned  day.     4.  All  bonds,  contracts  and 
agreements  not  to  engage  in  the  matoh  business  made  to  or  with 
said  company  prior  to  said  last-mentioned  day.     5.  All  books, 
papers  and  writings  of  said  company,  showing  the  net  earnings  of 
the  company  for  and  during  the  years  1881  and  1882. 

To  Richardson's  petition  Swifb  filed  an  answer,  in  which  he  does 
not  deny  that  the  papers  and  documents  mentioned  in  Richardson's 
petition  and  sworn  to  be  in  his  possession,  were  in  his  possession 
at  the  time  of  the  service  of  the  writ,  or  were  then  in  his  posses- 
sion, but  states,  '^  that  the  law  of  the  said  state  of  Connecticut  under 
which  said  corporation  was  created  and  exists  provides, that* the 
statements  and  books  of  every  such  corporation  shall  be  kept  in 
the  town  where  it  is  located,  and  shall  at  all  reasonable  times  be 

• 

open  to  the  inspection  of  its  stockholders,  and  as  often  as  once  m 
each  year,  a  true  statement  of  the  accounts  shall  be  made  and  ex- 
hibited to  the  stockholders.'  And  the  said  law  further  provides, 
*that  the  president  and  treasurer  of  every  joint  stock  corpo- 
ration shall  annually,  on  or  before  the  15th  day  of  February  or 
August,  lodge  with  the  town  clerk  of  the  town  in  which  said  corpo- 
ration is  located,  a  certificate  signed  and  sworn  to  by  him,  showing 
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the  condition  of  its  affairs  as  nearly  as  the  same  can  be  ascertained 
on  the  Ist  day  of  December  or  January,  or  on  the  Ist  day  of  June 
or  July  next  preceding  the  time  of  making  such  certificate  in  the 
following  particulars,  to  wit :  1.  The  amount  of  the  capital  stock 
actually  paid  in ;  2.  The  cash  value  of  its  real  estate ;  8.  The  cash 
value  of  its  personal  estate,  exclusive  of  patents ;  4.  The  amount 
of  its  debts ;  5.  The  amount  of  its  credits ;  6.  The  name,  resi- 
dence and  number  of  shares  of  each  stockholder." 

The  defendant  Swift  also  in  his  answer  says :  ^'  That  in  confor- 
mity to  the  provisions  of  the  said  law  as  aforesaid,  the  statement 
and  books  of  the  said  corporation  have  been  and  are  now  kept  in 
the  town  of  New  Haven,  where  it  is  located  as  aforesaid,  and  have 
been  at  all  times,  and  are  now,  open  to  the  inspection  of  any  of 
the  stockholders,  and  that  in  the  month  of  February  in  each  year 
since  the  organization  of  said  corporation,  the  certificates  required 
by  said  law  as  aforesaid,  signed  and  sworn  to  by  the  president  and 
treasurer  of  the  said  corporation,  have  been  duly  lodged  with  the 
town  clerk  of  said  town  of  New  Haven,  and  duplicates  thereof, 
made  and  sworn  to  as  required  by  said  law,  have  been  lodged  by 
them  as  aforesaid  with  the  secretary  of  the  said  state  of  Connec- 
ticnt;  and  that  in  all  respects  the  requirements  of  the  said  law 
as  set  forth  in  the  relator's  exhibit '  B'  have  been  fully  and  faith- 
fully complied  with  by  the  said  corporation  and  its  officers,  and 
that  the  said  statements  and  books  were  not,  at  the  time  of  the 
filing  of  said  petition,  or  at  any  time  since,  in  the  custody  or  pos- 
session of  the  said  William  H.  Swift." 

Now  it  will  be  observed  that  the  relator's  exhibit  ^'B"in  respect 
to  which  Swift  in  his  answer  says  that  the  requirements  of  the  law 
have  been  fully  and  faithfully  complied  with  by  the  said  corporation 
and  its  officers,  relates  only  to,  1.  The  amount  of  the  capital  stock 
actually  paid  in ;  2.  The  cash  value  of  its  real  estate ;  8.  The  cash 
yaloe  of  its  personal  property  exclusive  of  patents ;  4.  The  amount 
of  its  debts;  5.  The  amount  of  its  credits;  6.  The  name,  residence 
and  number  of  shares  of  such  stockholders.  And  it  was  in  refer- 
ence to  these  that  Swift  says,  ^that  the  said  statements  and  books 
were  not  at  the  time  of  the  filing  of  the  said  petition,  or  at  any 
time  since,  in  the  custody  or  possession  of  the  said  William  H. 
Swift.' " 

He  nowhere  makes  a  similar  declaration  in  respect  to  the  docu- 
ments and  papei'S,  an  inspection  of  which,  and  the  privilege  of 


600  SWIFT  V.  THE  STATE  OF  DELAWABE. 

making  copies  of  which,  was  demanded  of  him  by  the  relator,  and 
the  privilege  of  taking  copies  of  which  was  refused  by  bim.  This 
will  appear  manifest  from  the  answer  of  Swift  to  the  petition  filed 
in  the  court  below.  He  therein  says  that,  *^  this  respondent  is  with- 
out authority  from  said  corporation  to  permit,  and  is  expressly  pro- 
hibited by  said  corporation  from  permitting  the  said  relator  to 
make  copies  of  its  books,  papers  or  instruments  of  writing,  which 
may  be  in  his  custody  or  control  as  president  of  said  corporation,  for 
the  purposes  mentioned  in  said  petition,  unless  required  so  to  do 
by  the  laws  of  the  state  of  Connecticut,  under  which  the  said  cor- 
poration exists." 

He  further  says,  ^'  that  to  allow  copies  of  all  the  instruments, 
bonds,  contracts,  agreements,  books,  papers  or  writings  belonging 
to  the  said  corporation,  and  mentioned  in  said  relator's  petition,  to 
be  made  by  the  relator  for  use  and  publication  in  his  said  suit, 
would  greatly  impede,  hinder  and  obstruct  the  conduct  of  the  busi- 
ness of  the  said  corporation,  and  injure  and  greatly  damage  the 
interests  of  the  same,  and  of  its  other  stockholders." 

From  this  also  it  appears  that  the  papers  and  documents  men- 
tioned in  the  relator's  petition  as  in  the  possession  of  the  said  Swift, 
and  the  privilege  of  taking  copies  of  which  was  demanded  by  him, 
and  refused  by  the  said  Swift  at  the  city  of  Wilmington,  where 
they  were  in  said  Swift's  possession,  were  not  the  same  as  those 
required  to  be  kept  in  New  Haven  by  the  act  of  the  state  of  Con- 
necticut  under  which  the  Diamond  Match  Company  was  organized, 
and  were  not  the  same  statements  and  books  as  those  mentioned  in 
the  relator's  exhibit  ^*  B,"  which  Swift  in  his  answer  says  were  not 
at  the  time  of  the  filing  of  the  said  petition,  or  at  any  time  since 
in  the  custody  or  possession  of  the  said  William  H.  Swift. 

When  Swift  says,  *^  that  the  said  relator  has  been  furnished  with 
statements  showing  fully  and  accurately  what  were  the  net  earning? 
of  the  said  corporation  during  the  years  1881  and  1882,  and  has 
been  permitted  by  the  said  corporation  full  and  free  access  to  all 
books,  accounts,  bonds  and  paper  mentioned  in  his  petition,  and  to 
inspect  the  same  personally,  or  by  his  attorney,"  he  nowhere  denies 
that  demand  was  made  upon  him  by  the  relator  for  permission  to 
make  copies  of  the  books,  accounts,  bonds  and  papers,  and  that  snch 
demand  was  refused  by  him. 

The  right  to  make  copies  and  to  make  abstracts  and  memoranda 
of  documents,  books  and  papers  by  a  stockholder  in  an  incorporated 
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company,  is  as  full  and  complete  as  the  right  of  inspection  thereof. 
David    M.  Richardson,  the    relator,  a  resident  of  the  state   of 
Michigan,  was  and  is  a  stockholder  of  the  Diamond  Match  Com- 
pany, a  corporation  created  under  the  laws  of  the  state  of  Connec- 
ticut.   William  H.  Swift,  a  resident  of  the  city  of  Wilmington,  in 
the  state  of  Delaware,  was  and  is  a  stockholder  in  the  said  corpora- 
tion, and  president  thereof.  ' 
There  was  and  is  no  law  of  the  state  of  Connecticut,  requiring 
that  the  president  of  said  corporation  should  be  a  resident  of  the 
state  of  Connecticut. 

There  was  and  is  no  law  of  said  state,  requiring  that  the  papers 
and  documents  mentioned  in  the  relator's  petition  should  be  kept 
in  New  Haven,  or  in  the  state  of  Connecticut.  They  were  in  fact 
kept  in  the  city  of  Wilmington,  in  the  state  of  Delaware,  and  in 
the  possession  of  William  H.  Swift,  at  the  time  of  the  demand  and 
refusal  of  the  privilege  of  copying  the  same,  and  are  there  yet  in 
the  same  possession  so  far  as  we  know  from  anything  in  this  case. 

The  grounds  upon  which  the  awarding  the  mandamus  was  re- 
sisted in  the  court  below,  and  upon  which  the  reversal  of  the  judg- 
ment below  is  asked  in  this  court,  are  sufficiently  stated  in  the 
answer  of  Swift,  and  are  as  follows :  ^^  And  the  said  William  H. 
Swift  farther  says  that  the  said  David  M.  Richardson  and  the  said 
Christian  H.  Buhl  and  Russell  A.  Alger  are  all  residents  of  the 
state  of  Michigan,  and  the  controversy  and  suit  pending  between 
them,  as  appears  from  the  said  relator's  petition  and  exhibits  filed, 
arises  upon  a  contract  entered  into  between  them  in  the  said  state 
of  Michigan,  and  which  was  made  with  respect  to  the  laws  of  the 
said  state ;  and  the  said  controversy  and  suit  do  not  arise  upon  any 
contract  or  engagement  entered  into  in  the  state  of  Delaware,  or 
with  respect  to  the  laws  thereof. 

That  the  said  controversy  or  suit  is  not  with  or  against  the  said 
corporation,  or  for  the  purpose  of  establishing  or  maintaining  any 
right  of  the  said  relator  as  a  member  of  the  said  corporation ;  or 
compelling  the  exercise  or  performance  by  any  officer  thereof  of 
any  corporate  function  or  duty. 

And  that  the  suit  or  controversy  does  not  arise  out  of  or  upon 
any  contract  or  engagement  by  or  on  behalf  of  said  corporation,  or 
out  of  or  by  reason  of  any  duty  imposed  by  law  upon  said  corpo- 
ration, and  that  the  said  corporation  is  not  a  party  to  said  suit  or 
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interested  therein,  and  can  in  no  wise  be  affected  bj  its  determina- 
tion. 

That  this  respondent  is  without  authority  from  said  corporation 
for  permitting  said  relator  to  make  copies  of  any  of  its  books,  papers 
or  instruments  of  writing,  which  may  be  in  his  custody  or  control  as 
president  of  said  corporation,  for  the  purposes  mentioned  in  said 
petition,  unless  required  so  to  do  by  the  laws  of  the  state  of  Con- 
necticut under  which  the  said  corporation  exists.  That  to  allow 
copies  of  all  the  instruments,  bonds,  contracts,  agreements,  booka, 
papers  or  writings  belonging  to  the  said  corporation,  and  mentioned 
in  said  relator's  petition,  to  be  made  by  the  relator  for  use  and  pab- 
lication  in  his  said  suit,  would  greatly  impede,  hinder  and  obstruct 
the  conduct  of  the  business  of  the  said  corporation,  and  injure  and 
greatly  damage  the  interests  of  the  same  and  of  its  other  stock- 
holders. 

A  mandamus  may  be  defined  to  be  a  command  issuing  from  the 
Superior  Court,  directed  to  some  person,  corporation  or  inferior 
court,  within  the  jurisdiction  of  the  superior  court,  requiring  them 
to  do  some  particular  thing  therein  specified  which  by  law  they  are 
bound  to  do,  and  which  a  superior  court  has  previously  determined, 
or  at  least  supposes,  to  be  consonant  to  right  and  justice. 

It  is  unnecessary  for  the  purposes  of  this  case  to  trace  the  origin 
and  history  of  the  writ  of  mandamus.  While  it  is  true  that  in 
England  it  was  originally  what  is  called  a  '^  prerogatiye  writ,"  and 
is  there  generally  treated  as  such,  in  this  state,  and  in  this  country, 
it  is  simply  a  writ  divested  of  all  its  prerogative  features,  for  the 
enforcement  of  a  remedy  by  a  person  having  a  legal  right  against 
another  person  withholding  that  right.  Prerogative  writs,  as  sach, 
may  be  said  to  have  no  existence  in  this  state,  or  in  this  coantrr. 

The  writ  of  mandamus,  and  the  right  to  it  in  all  cas^  to  which 
it  is  applicable,  is  as  clearly  recognised  in  our  jurisprudence  as  any 
other  writ  which  may  be  issued  out  of  the  courts  of  law  to  which  a 
party  may  be  entitled. 

A  clear  recognition  of  this  as  settled  law  will  go  far  to  divest  the 
character  of  the  writ  of  much  seeming  mystery  or  obscurity  oi 
meaning  with  which  it  has  been  customary  to  surround  it,  and  will 
greatly  simplify  the  issue  involved  in  this  cause,  which  is  nothing 
more  nor  less  in  its  nature  or  character  than  a  suit  at  law  between 
one  person  as  plaintiff*  and  another  as  defendant. 

Thus  considered,  the  only  questions  for  us  to  decide  in  this  case 
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are,  has  David  M.  Richardson,  the  plaintiff,  shown  a  clear  right 
against  William  H.  Swift  to  be  permitted  by  him  to  inspect  and 
take  copies  of  the  papers  in  the  petition  mentioned?  Has  he  made 
demand  and  been  refused  the  privilege  of  so  doing  by  said  Swift  7 
Has  he  any  other  remedy,  or  is  the  writ  of  mandamus  his  only 
specific  remedy  for  the  enforcement  of  a  clear  right  which  has  been 
denied  him  ?  Has  he  no  other  adequate  or  specific  legal  remedy  to 
compel  the  inspection,  and  the  right  to  take  copies  of  the  papers 
and  documents  mentioned  in  his  petition  ?  Has  the  relator  shown 
a  clear  legal  right  to  the  particular  thing  which  he  has  demanded  ? 
Has  the  right  been  refused  by  William  H.  Swift?  Did  Swift  act 
wrongfully  and  illegally  in  refusing  the  relator's  right,  and  is  there 
no  other  way  in  which  the  relator  can  legally  enforce  his  right, 
except  by  the  writ  of  mandamus  ? 

These  are  the  questions,  and  the  only  questions  which  are  neces- 
sary to  be  decided  by  us. 

The  writ  of  mandamus  only  issues  where  there  is  a  clear  and 
specific  legal  right  to  be  enforced,  or  a  duty  which  ought  to  be,  and 
can  be  performed,  and  where  there  is  no  other  specific  and  adequate 
legal  remedy.  The  right  which  it  is  sought  to  protect  must,  there- 
fore, be  clearly  established,  and  the  writ  is  never  granted  in  doubtful 
cases.  The  exercise  of  the  jurisdiction  to  grant  it  rests,  to  a  con- 
siderable extent,  in  the  sound  discretion  of  the  court,  subject  always 
to  the  well-settled  principles  which  have  been  established  by  the 
courts. 

The  test  to  be  applied  in  determining  the  right  to  relief  by  man* 
damus,  is  to  inquire  whether  the  party  aggrieved  has  a  clear  legal 
right,  and  whether  he  has  any  other  adequate  remedy,  since  the 
writ  only  belongs  to  those  who  have  legal  rights  to  enforce  and  find 
themselves  without  an  appropriate  legal  remedy.  *'In  such  case,*' 
says  High,  *'  the  right  to  the  extraordinary  aid  of  a  mandamus  may 
be  regarded  to  that  extent  as  ez  debito  juatitice."  The  relator  must 
show  not  only  that  he  has  a  clear  legal  right  to  have  the  particular 
thing  in  question  done,  but  also  the  right  to  have  it  done  by  the 
person  against  whom  the  writ  is  sought. 

A  corporation  may  have  a  mandamus  to  compel  the  custos  of  cor- 
porate documents  to  allow  him  an  inspection,  and  copies  of  them, 
at  proper  times  and  on  proper  occasions,  he  showing  clearly  a  right 
on  his  part  to  such  inspection  and  copies,  and  refusal  on  the  part 
of  the  custos  to  allow  it :  Angel  and  Ames  on  Corp.  775,  and  notes 
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of  authorities  cited ;  High  on  Injanctions.  Indeed,  upon  tliis  point 
the  authorities  are  uniform,  and  I  shall  not  burden  this  opinion 
with  the  citation  and  examination  of  the  numerous  authorities  which 
have  established  it  as  settled  law. 

Swift  never  in  his  answer  objects  that  the  corporation,  The  Diamond 
Match  Company,  is  not  a  party  to  the  proceeding.  He  nowhere 
denies  that  he  is  the  custos  of  the  papers,  documents,  &c.,  an  in- 
spection and  copies  of  which  has  been  demanded  of  him,  and  been 
refused  by  him.  If  he  was  such  custos,  it  was  not  necessary,  in  my 
opinion,  that  the  corporation  should  have  been  a  party  to  the  pro- 
ceedings. Had  the  corporation  been  created  by  the  laws  of 
this  state  it  would  not  have  been  a  necessary  party  to  these  pro- 
ceedings. '^Indeed,'*  says  Angel  and  Ames  on  Corp.  775,  ^' it 
(mandamus)  lies  to  any  person  who  happens  to  have  the  books  of 
the  corporation  in  his  possession  and  refuses  to  deliver  them  up." 
And  High,  sect.  31,  says,  which  is  more  pertinent  to  the  point 
under  consideration,  '^  as  regards  the  person  to  whom  the  writ 
should  be  directed,  where  an  inspection  of  corporate  records  is 
sought,  the  proper  practice  is  to  address  it  to  the  one  actually  hav- 
ing the  custody  of  the  books  and  records,  even  though  it  is  merely 
a  ministerial  officer  acting  under  the  direction  of  others,  as  in  the 
case  of  a  bank  cashier  acting  under  a  board  of  directors.  In  such 
case  the  rule  applies  that  the  writ  should  run  to  the  particular  per- 
son who  is  to  perform  the  act  required,  and  the  cashier  baring 
charge  of  the  books,  his  refusal  to  allow  the  inspection  is  his  indi- 
vidual act,  and  the  writ  is  therefore  properly  addressed  to  him, 
though  there  can  be  no  impropriety  in  such  case  in  directing  the 
writ  also  to  the  board  of  directors." 

If  the  writ  should  be  addressed  to  the  one  actually  having  the 
books  and  records,  even  though  he  is  merely  a  ministerial  officer 
acting  under  the  direction  of  others^  as  a  cashier  of  a  bank  acting 
under  the  board  of  directors  (12  Wend.  183),  it  would  seem  that  the 
corporation  was  not  only  not  a  necessary  party,  but  should  not  be 
a  party  according  to  such  practice,  although  the  addition  of  the  cor- 
poration  or  including  it  in  the  rule  would  not  vitiate  the  proceed- 
ings, and  the  reason  is  this,  that  while  the  custos  would  be  the 
party  to  whom  the  writ  should  be  addressed,  he  having  the  books* 
papers,  &c.,  in  his  possession,  there  would  be  no  impropriety  in 
allowing  the  corporation,  whose  agent  the  custos  was,  to  answer  the 
rule,  and  show  cause,  if  they  could,  why  their  agent  should  not  b« 
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compelled  by  the  writ  of  mandamus  to  allow  the  inspection  and 
copies  of  the  same.  Taking  this,  therefore,  to  be  the  proper  prac» 
tice  in  cases  where  the  custos  is  in  possession  of  the  documents  and 
papers  an  inspection  and  copies  of  which  are  demanded,  and  in  cases 
where  the  corporation  is  a  domestic  one,  can  there  be  any  reason 
why  the  rule  should  be  different  where  the  corporation  is  a  foreign 
one,  the  custos  being  domiciled  in  this  state,  and  having  possession 
of  the  books,  papers  and  documents  by  authority  of  the  foreign 
corporation  ?  I  can  see  none.  Swift  in  his  answer  says,  ^^  that  the 
said  Diamond  Match  Company  is  a  corporation  created  by  and  ex- 
isting under  the  laws  of  the  state  of  Connecticut,  and  is  not  a  cor- 
poration created  by  or  existing  under  any  law  of  the  state  of  Dela- 
ware, and  that  the  same  is  located  in  the  town  of  New  Haven,  in 
the  state  of  Connecticut,  though  it  does  bold  real  and  personal 
property  in  the  state  of  Delaware,  and  transacts  business  incidental 
to  its  business  within  the  state  of  Connecticut." 

Now  if  it  holds  real  and  personal  property  in  the  state  of  Dela- 
ware and  transacts  business  incidental  to  its  business  within  the 
state  of  Connecticut,  it  holds  such  property  and  transacts  such 
business  by  the  comity  of  the  state.  Its  president  lives  here  and 
is  the  custos  in  fact  of  the  documents  and  papers,  an  inspection  of 
which,  and  the  privilege  of  taking  copies  of  which,  the  relator  seeks. 
The  corporation  itself  does  business  here,  not  as  a  corporation 
created  by  the  state  of  Delaware,  but  as  a  foreign  corporation  cre- 
ated by  the  law  of  Connecticut. 

What  results  from  this?  That  acting  here  as  a  foreign  corpora- 
tion, and  holding  real  and  personal  property,  and  doing  business  as 
such  within  this  state,  it  submits  or  subjects  itself  to  the  law  of  the 
state  in  the  same  manner  and  to  the  same  extent,  in  respect  to  such 
property  and  business,  as  it  would  be  bound  to  do  were  it  a  corpo- 
ration created  by  the  state  of  Delaware,  and  owes  obedience  and 
subjection  to  the  mandates  of  its  courts  in  these  respects  as  fully  as 
if  it  were  a  domestic  corporation. 

Was  William  H.  Swift  the  legal  custos  as  well  as  the  custos  in 
fact  of  the  documents  and  papers,  an  inspection  and  copies  of 
which  the  relator  seeks?  No  act  of  the  legislature  of  Con- 
necticut, and  no  by-law  or  rule  of  the  corporation  has  been  pro- 
duced showing  that  provision  was  therein  made  for  the  custody 
of  said  books  and  papers.  Nothing  has  been  shown  us  which 
requires  said  documents  and  papers  to  be  kept  within  the  state  of 
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Connecticut.  They  have  not  been  shown  to  have  been  in  the 
session  of  any  other  person  than  William  H.  Swift.  William  H. 
Swift  has  for  many  years  resided,  and  still  resides,  in  the  city  oi 
Wilmington,  in  the  state  of  Delaware.  He  has,  and  ever  has  bad, 
the  actaal  possession  and  control  of  the  same  as  far  as  their 
history  has  been  made  known  to  us.  His  possession  of  them  is 
not  to  be  presumed  unlawful,  but  is  I  think  presumed  to  be  lawfal. 

Service  of  the  rule  was  made  upon  him  and  an  answer  to  it  was 
made  by  him.  He  signs  himself  to  said  answer  as  William  H. 
Swift,  President  of  the  Diamond  Match  Company.  Now  suppose 
Mr.  Richardson,  the  relator,  instead  of  being  a  citizen  and  an  in- 
habitant of  the  state  of  Michigan,  was  a  citizen  and  inhabitant  of 
the  state  of  Delaware,  and  a  stockholder  in  the  Diamond  Match 
Company,  could  any  one  reasonably  doubt  that  the  courts  of  Dela- 
ware would  be  competent  to  afford  him  the  relief  he  asks  bj 
granting  him  the  State's  writ  of  mandamus  ?  Does  the  fact  that  he 
is  a  citizen  and  inhabitant  of  the  state  of  Michigan  affect  his  rights 
in  this  respect  ?  I  think  not.  Has  he  not  the  same  rights  as  a 
stockholder  in  the  company  to  the  inspection  and  copies  of  the 
books,  papers  and  documents  in  the  possession  of  Swift,  who  mnst 
be  presumed  to  be  the  agent  of  the  directors  of  the  company  in 
respect  to  such  books,  papers  and  documents,  and  the  custody  thereof, 
and  who  is  in  fact  the  president  of  the  company,  as  he  would  have 
were  he  a  citizen  and  an  inhabitant  of  the  state  of  Delaware  ?  Has 
he  not  the  same  rights  in  respect  thereto  in  the  courts  of  Delavare 
as  the  citizen  and  inhabitant  of  Delaware  would  have  ?  Sect  2, 
Art.  4,  of  the  constitution  provides  that ''  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states."  Among  the  rights  secured,  is  the  right  to  sne  in 
the  courts  of  any  state.  This  is  settled  by  judicial  decisions  beyond 
legal  controversy. 

It  does  not  matter  for  the  purpose  of  this  case  where  the  said 
David  M.  Richardson  and  Christian  H.  Buhl  and  Russell  A.  Alger 
reside,  nor  how  the  controversy  and  suit  pending  between  th«n 
arises.  The  question  is,  has  the  relator  shown  a  clear  right  to 
inspect  and  take  copies  of  the  books,  papers  and  documents  men- 
tioned in  his  petition  ?  It  is  not  material  who  are  the  parties  to 
the  suit  in  Michigan,  mentioned  in  the  respondent's  answer,  nor 
out  of  what  it  arises. 

The  question  is,  what  are  the  rights  of  Richardson,  the  relator, 
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as  against  Swift,  the  respondent,  in  respect  to  the  papers  and  docu- 
ments, of  which  Swift  is  the  legal  custos  7  It  is  not  in  the  power 
of  the  corporation  to  prohibit  their  president  and  agent  from  obey- 
ing the  mandate  of  the  court  below.  Courts  of  law  are  not  pro- 
hibited from  exercising  their  rightful  jurisdiction  by  such  feeble 
authority,  nor  will  they  heed  such  impotent  obstructions.  If  they 
have  jurisdiction,  in  all  proper  cases  they  will  proceed  to  judgment 
and  execute  their  judgments  in  the  manner  the  law  provides. 

But  the  respondent  says,  ^'  that  to  allow  copies  of  all  the  instru- 
ments, bonds,  contracts,  agreements,  books,  papers  or  writings 
belonging  to  said  corporation,  and  mentioned  in  said  relator's  peti- 
tion, to  be  made  by  the  relator  for  use  and  publication  in  his  said 
suit  would  greatly  impede,  binder  and  obstruct  the  conduct  of  the 
business  of  the  said  corporation,  and  injure  and  greatly  damage 
the  interests  of  the  same  and  of  its  other  stockholders."  Why 
awarding  the  writ  of  mandamus  in  this  particular  case  bhould  be 
attended  by  such  consequences  to  the  corporation  is  not  readily  to 
be  perceived.  If  their  transactions  have  been  fair  and  just  in  all 
respects  to  the  members  of  the  corporation  and  others,  it  is  pre- 
sumed that  such  transactions  will  bear  the  light  of  inspection  and 
criticism,  without  impeding,  hindering  or  obstructing  the  conduct 
of  the  business  of  the  corporation,  or  injuring  it  in  any  respect 
whatever;  but  the  right  of  Richardson  to  the  relief  he  seeks  depends 
not  upon  the  consequences  that  may  result  to  the  corporation,  but 
to  the  satisfaction  of  the  court  that  he  is  entitled  to  the  inspection 
and  copies  of  the  papers  mentioned  in  his  petition. 

It  does  not  follow  that  though  the  court  below  had  the  right,  and 
it  was  their  duty  to  award  the  writ  of  mandamus  against  Swift 
under  the  circumstances  of  this  case,  that  the  power  of  the  superior 
court  in  respect  to  a  foreign  corporation  is  unlimited,  and  may  be 
exercised  in  respect  to  all  matters  in  which  foreign  corporations  are 
concerned.  The  superior  court,  andeventhestateof  Delaware  itself, 
cannot  forfeit  the  charter  of  a  foreign  corporation.  They  cannot 
compel  the  election  of  a  stockholder,  nor  prevent  the  removal  of 
one.  They  cannot,  in  general,  intermeddle  with  or  control  the 
internal  concerns  of  a  foreign  corporation.  Their  jurisdiction  in 
respect  to  such  corporations  is  extremely  limited,  but  they  have 
power  to  see  that  the  officers,  agents  and  servants  of  such  corpora- 
tions transacting  business  in  this  state  by  the  comity  of  the  state, 
shall  yield  obedience  to  the  laws  of  the  state. 
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I  have  not  made  reference  to  the  fact  that  there  is  an  Act  of  the 
Assembly  of  this  state  conferring  the  right  on  the  Diamond  Matd 
Company,  a  corporation  of  the  state  of  Connecticut,  to  hold  reil 
and  personal  property,  and  to  transact  its  business  within  thifl 
state,  for  although  the  act  is  mentioned  in  the  brief  of  the  respond- 
ent's attorneys,  and  referred  to  in  the  argument,  it  is  nowhere  stated 
in  the  record  sent  up  to  us  from  the  court  below. 

The  ownership  of  the  property  and  the  transaction  of  the  hosi- 
ness  of  a  foreign  corporation  is  admitted  by  the  respondent  in  his 
answer.  The  obligations  arising  from  state  comity  are  the  same  as 
those  that  would  arise  from  such  an  act  of  the  General  Assemblj, 
and  would  be  so  regarded  by  the  courts  of  law. 

For  the  reasons  which  I  have  stated  I  think  that  the  jadgmoit 
of  the  court  below  should  be  affirmed  with  costs. 

Houston,  J.,  concurred  in  the  opinion  of  the  Chanoellor,  ^^ 

Gbubb,  J.,  dissented. 

Judgment  affinned. 


4» 
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SUPREME  COURT  OF  ILLINOIS.* 
SUPREME  JUDICIAL  COURT  OF   MAINE.' 
SUPREME  COURT  OF   MISSOURI.' 
COURT  OP  CHANCERY  OF   NEW  JERSEY.* 
SUPREME  COURT  OF  RHODE  ISLAND.* 

Action.    See  Mortgage. 

Agent.    See  Vtury. 

Attachment.    See  Insurance. 

Bankruptcy. 

Property  of  Banlcrupt  not  recovered  hy  Assignee, — ^The  fact  thw  w 
assignee  in  bankruptcy  has  not  recovered  the  property  assigned  or  real- 
ized its  money  value,  within  the  time  limited  by  the  bankrupt  law,  does 
not  give  the  bankrupt  or  his  creditors  a  right  to  recover  the  propertj* 
Mount  V.  Manhattan  Co.,  41  N.  J.  Eq. 

I  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  115  HI.  Rep. 
«  From  J.  W.  Spaulding,  Esq.,  Reporter  ;  to  appear  in  78  Me.  Rep. 
»  From  T.  K.  Skinker,  Esq.    The  cases  will  probably  appear  in  85  or  86  ^^*  ^' 

*  From  Hon.  John  H.  Stewart,  Reporter ;  to  appear  in  41  N.  J.  Eq.  B^J*^ 

*  From  Arnold  Green,  Esq.,  Reporter ;  appear  in  15  R.  I.  Reports. 
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Conflict  op  Laws.    See  Huiband  and  Wife, 

Constitutional  Law.     See  Municipal  Corporation, 

Streets — Chant  of  Use  for  Railway — Right  of  Public  to  use  Tracks. 
— A  city  oounoil,  under  the  IlliQois  Incorporation  Act,  may  grant  to 
private  individuals  or  to  a  private  corporation  the  right  to  lay  railroad 
tracks  in  the  streets,  connecting  with  puhlio  railway  tracks  previously 
laid,  and  extending  to  the  manufacturing  establishments  or  warehouses 
of  those  laying  the  tracks,  but  in  such  case  the  tracks  so  laid  become, 
in  legal  contemplation,  part  of  the  railway  with  which  they  connect,  and 
are  open  to  the  public,  and  subject  to  public  control  in  all  respects  as 
other  railway  tracks  :   Chicago  Dock  Co.  v.  Garrity^  115  111. 

The  use  of  the  streets  of  a  city,  whether  for  vehicles  drawn  by 
animals,  for  riding  upon  animals,  for  footmen,  or  for  the  passage  of 
railway  cars,  must  be  for  the  public.  No  corporation  or  individual  can 
acquire  an  exclusive  right  to  their  use,  or  for  merely  private  purposes  : 
Id. 

Railroad  tracks  laid  on  streets  of  a  city,  connected  with  existing  rail- 
roads, and  extending  to  public  warehouses,  malt  houses,  or  manufactur- 
ing establishments,  or  to  public  wharves  and  landings,  are  in  their  nature 
public  and  for  the  public  good,  and  all  railroad  companies  are  required 
by  law  to  permit  such  connections  to  be  made  with  their  tracks  :  Id. 

Restraint  of  Trade — Ordinance  requiring  Railroads  to  Report. — The 
ordinance  of  St.  Louis,  requiring  street  railroads  to  make  quarterly  re- 
ports of  the  number  of  passengers  carried,  b  not  void  as  being  unrea- 
sonable or  in  restraint  of  trade,  and  is  not  in  violation  of  art.  5,  of  the 
Amendments  of  the  Constitution  of  the  United  States :  City  of  St.  Louis 
T.  St.  Louis  Rd.  Co.,  85  or  86  Mo. 

Local  Legislation — Class  containing  One  Memher — Judicial  Notice  of 
Census. — Where  an  act  provides  "  that  in  all  counties  in  this  state  in 
which  is  located  a  city  of  over  50,000  inhabitants  there  shall  be,  and 
there  is  hereby  established,  a  reform  school  for  the  punishment,  reform 
and  education  of  juvenile  offenders  as  hereinafter  provided,"  it  violates 
those  provisions  contained  in  sect.  53,  of  art.  4,  of  the  Constitution  of 
this  state  in  relation  to  the  passage  of  local  or  special  laws.  The  above 
law  shows  that  it  was  designed  to  operate  in  the  present,  and  on  an  ex- 
isting state  of  facta,  t.  e.,  **  in  all  counties  in  this  state  in  which  is  located 
a  city  of  over  50,000  inhabitants."  The  court  takes  judicial  notice  of 
the  census  returns,  and  it  is  found  that  Jackson  county  is  the  only  county 
in  the  state  to  which  the  law  can  be  made  applicable,  or  was  intended 
to  be  applied  when  the  act  was  passed.  This  fact  is  as  apparent  as  if  that 
county  were  designated  by  name  instead  of  by  a  circumlocution :  State 
T.  County  Court  of  Jackson  County,  85  or  86  Mo. 

Contract. 

Contracts — Bids — Building  Committee. — A  mere  bid  in  answer  to  an 
advertisement  for  proposals  for  building  does  not  constitute  a  contract : 
Howard  v.  Maine  Industrial  School^  78  Me. 

A  conditional  acceptance,  such  as  requiring  a  bond,  delays  the  com- 
pletion of  the  contract  until  the  condition  is  complied  with  :  Id. 

Where  one  party,  as  a  corporation,  acts  through  a  building  committee, 
Vol.  XXXIV.— 77 
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a  majority  of  the  committee  must  concur  in  making  any  contract,  or  in 
varying  one  already  made :  Id, 

Agreement  to  make  Bequest.- — One  G.  wrote,  in  1869,  to  his  nephew, 
who  was  then  living  in  Germany,  that  if  he  would  come  to  this  couqItj 
and  take  care  of  him  and  his  wife,  who  were  childless,  that  he  vould 
leave  him  all  his  fortune;  and  that  otherwise  he  need  expect  Dotking 
from  him.  The  nephew  came  accordingly,  and  took  care  of  hb  udcIo 
and  aunt  for  ten  years,  until  the  uncle's  death.  Ueld,  that  this  consti- 
tuted a  contract  enforceable  by  the  nephew  against  the  legatees  and 
representatives  of  the  uncle,  claiming  under  a  will  of  the  uncle  which 
made  no  provision  whatever  for  the  nephew :  Schutt  v.  Mmvonary  Soc 
o/M.  E.  Churck,  41  N.  J.  Eq. 

Corporation.     See  Contract, 

Judgment  hefore  Organization — Lien  of — Mortgage, — A  corporation, 
colorubly  organized  under  the  statute,  transacted  business  and  incurred 
debts,  on  which  judgments  were  recovered.  After  incurring  those  debts 
the  corporation  perfected  its  legal  organization,  and  then  gave  certain 
mortgages  on  its  property.  Htld^  that  the  judgments  were  entitled  to 
preference  in  payment  over  the  mortgages  :  Bergen  v.  Porpoise  Fishing 
Co,,  41  N.  J.  Eq. 

Railroad — Power  to  Lease  other  Road — Right  of  Dissenting  Stock- 
holders.— The  statute  of  1880,  which  provides  that  any  railroad  may 
lease,  consolidate  or  merge  with  any  other  railroad,  does  not  anthorize 
such  lease  by  the  directors  against  a  minority  of  dissenting  stockholders, 
so  far  as  the  latcer's  rights  are  affected  thereby.  That  provision  is 
merely  a  legislative  authorization,  a  concession  on  the  part  of  the  legis- 
lature of  the  power  to  do  that  which  could  not  lawfully  be  done  withont 
such  authority  :  Mills  v.  Central  Rd.j  41  N.  J.  Eq. 

The  sixth  section  of  the  general  corporation  act  which  provides  that 
the  charter  of  every  corporation  thereafter  granted  shall  be  subject  to 
alteration,  suspension  or  repeal,  in  the  discretion  of  the  legislature,  does 
not  incorporate  the  act  of  1880,  supra,  in  defendants'  charter  so  as  to 
affect  injuriously  the  vested  rights  of  stockholders  :  Id. 

Where  there  is  no  legislative  authority  for  ascertaining  the  damage 
inflicted  upon  dissenting  stockholders  by  the  majority  diverting  their 
vested  rights  by  an  illegal  lease,  and  for  awarding  them  compensation 
therefor,  the  court  will  not  assume  that  function,  but  will  annul  the 
lease  and  restore  complainants  to  their  position  before  those  rights  were 
invaded,  regardless  of  the  effect  of  such  action  upon  the  lessee :  Id, 

Covenant. 

Party  Wall — Agreem^ent  to  Pag  half  the  Cost — Whether  a  Covenant 
running  with  the  Z/anrf.— A.  and  13.,  the  owners  of  adjoining  lots,  made 
a  written  agreement  that  A.,  in  the  erection  of  a  building  on  his  lot, 
might  place  one-half  of  the  wall  upon  the  lot  of  B.,  suitable  for  a  p&rtj 
wall,  which  should  continue  such  forever,  to  be  kept,  maintained,  re- 
paired and  rebuilt  at  the  equal  joint  expense  of  both.  The  agreement 
also  provided  that  A.  should,  in  the  first  place,  build  and  paj  for  the 
wall,  and  that  before  B.  should  use  the  same,  or  any  part  thereof,  he 
should  pay  A.  the  cost  of  one-half  of  the  wall,  and  that  the  provisions 
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of  the  agreement  should  be  taken  as  covenants  running  with  the  land, 
and  binding  upon  the  executors,  heirs,  devisees  and  assigns  of  the  par- 
ties, and  all  persons  having,  at  any  time,  any  interest  or  estate  in  said 
lots  :  Hdd^  that  the  agreement  of  B.  to  pay  A.  one-half  of  the  cost  of 
the  wall  was  not  a  covenant  running  with  the  lot  of  A.,  but  was  personal 
to  A.,  and  that  he,  and  not  his  assignee,  was  entitled  to  receive  the  sum 
due  from  B.  for  his  part  of  the  cost,  and  that  the  wall,  when  completed, 
became  the  property  of  each,  although  A.  had  the  right  to  retain  pos 
session  of  the  whole  as  a  security  for  the  payment  of  the  sum  due  him  : 
GiUony.  Holden^  115  111. 

Damages.     See  Injunction. 
Equity.     See  Municipal  Corporation  ;  Receiver, 

Limit  as  to  Amount  Involved — Suitg  under  $50. — Lord  Bacon's  ordi- 
nance, declaring  that  all  suits  under  the  value  of  10^.  shall  be  dismissed, 
is  in  force  in  New  Jersey  :  Allen  v.  Demarest,  41  N.  J.  Eq. 

In  order  to  justify  a  dismissal  on  the  ground  that  the  matter  in  dis- 
pute is  beneath  the  jurisdiction  of  the  court,  the  matter  in  dispute  must 
be  less  than  $50  :  Id, 

.  A  defendant  may  avail  himself  of  the  objection  that  the  matter  in  dis- 
pute is  too  trivial  to  justify  the  court  in  entertaining  the  suit,  either  by 
demurrer  or  by  motion  on  notice  :  Id. 

Release  to  Railroad  for  Injuries — When  set  aside. — Where  a  release 
to  a  railroad  company  for  injuries  received  is  brought  about  by  fraud,  or 
where  there  has  been  a  mistake  of  such  a  character  as  shows  that  there 
was  no  aggregatio  mentium,  or  where  an  unconscionable  advantage  has 
been  gained  by  mere  mistake  or  misapprehension,  and  where  there  is  no 
gross  negligence  on  the  part  of  plaintiff,  equity  will  interfere  in  its  dis- 
cretion, to  prevent  intolerable  injustice :  Blair  v.  C,  dh  A.  Rd.,  85  or 
86  Mo. 

When  such  an  instrument  is  so  general  in  its  terms  as  to  release 
the  rights  of  a  party  of  which  he  was  ignorant,  and  which  were  not 
not  in  contemplation  of  the  bargain  at  the  time  it  was  made,  the  instru- 
ment will  be  restrained  to  the  purposes  of  the  bargain,  and  the  release 
confined  to  the  rights  intended  to  be  released  :  Id. 

Evidence.     See  Husband  and  Wife. 

Communications  between  Pht/sician  and  Patient. — The  rule  that  com- 
munications between  doctor  and  patient  are  confidential  and  inadmissi- 
ble as  evidence,  may  be  waived  by  the  patient :  Blair  v.  C7.  d)  A.  Rd.j 
81  or  82  Mo. 

Executor.    See  Usury. 

Execution. 

Writ  directed  to  Sheriff  of  another  County — Power  of  Court  in  county 
where  levied. — Where  a  judgment  is  obtained  in  S.  county,  and  an  alias 
execution  is  issued  thereon,  directed  to  the  sheriff  of  county  B..  return- 
able to  the  circuit  court  of  the  former  county,  and  the  sheriff  of  county 
B.  levied  the  execution  upon  lands  in  that  county,  and  advertised  the 
tiame  for  sale,  and  where  the  defendant  files  a  motion  in  the  circuit  court 
of  county  B.,  to  quash  the  levy,  the  circuit  court  of  county  B.  has  no 
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jurisdiction  to  hear  sach  motion,  the  proper  forum  heiog  coonty  S., 
where  the  judgment  was  obtained  :  MeUier  ▼.  Bartlett,  85  or  86  Mo. 

Former  Reoovert. 

Judgment  in  another  Slfite — Pleading. — A  judgment  of  the  Supreme 
Court  of  the  City  and  County  of  New  York,  in  favor  of  the  plaintiff,  is 
a  bar  to  the  further  prosecution  of  an  action  in  Maine,  between  the  same 
parties,  for  the  same  cause,  although  the  action  was  pending  in  Maioe, 
when  the  other  action  was  commenced  in  New  York  :  Whiting  t.  Bw' 
ger,  78  Me. 

Such  judgment  may  be  pleaded  specially  as  a  bar  to  the  farther  main- 
tenance of  the  action  here,  or  it  may  be  proved  under  the  general  issue : 
Id, 

Husband  and  Wife. 

Proof  of  Marriage — Certificate — Evidence, — A  paper  found  in  the 
possession  of  one  of  the  parties  to  an  alleged  marriage,  or  produced  bj 
such  party,  purporting  to  be  a  marriage  certificate,  is  admissible  in  proof 
of  marriage,  in  civil  cases  other  than  actions  for  seduction,  without 
proof  of  its  genuiueness,  or  that  it  was  given  by  one  acting  in  an  official 
capacity  :  Inhabitants  of  Camden  v.  Inhabitants  of  Belgradiy  78  Me. 

In  proof  of  a  disputed  marriage  in  civil  suits  (other  than  actions  for 
seduction)  cohabitation,  reputation,  the  declarations  of  the  partie^^— 
written  or  oral — and  their  conduct,  and  all  other  circumstances  nsually 
attending  the  marriage  relation  and  indicative  of  its  existence,  are  ad- 
missible in  evidence ;  and  where  there  is  shown  to  have  been  cohabita- 
tion for  some  years,  and  children  born  to  the  parties,  it  is  admissible  to 
show  what  kind  of  a  family  the  woman  had  previously  belonged  to  and 
what  kind  of  a  home  she  had  left :  Id. 

Divorce — Decrees  of  other  State  Courts, — Courts  of  other  states  have 
no  authority  to  decree  a  divorce  between  citizens  of  this  state :  Gregory 
V.  Gregory^  78  Me. 

The  courts  of  this  state  are  not  bound  by  the  findings  of  courts  of 
other  states  upon  the  jurisdictional  question  of  residence  of  the  parties: 
Id. 

Divorce — Adultery. — If  the  party  suing  for  a  divorce  commits  adul- 
tery, pending  the  suit,  and  after  answer  filed,  the  defendant  will  be  al- 
lowed to  recriminate  by  supplemental  answer  :  Fuller  v.  Fuller^  41  N. 
J.  Eq. 

Adultery  committed  at  any  time  before  the  final  decree  is  pronounced, 
constitutes  a  perfect  bar  to  the  plaintiff's  action  :  Id, 

Injunction. 

Suit  on  Bond — Damages, — Under  an  injunction  bond,  with  condition 
that  the  complainant  shall  pay  such  damages  as  the  defendant  shall  sus- 
tain, by  reason  of  the  injunction,  in  case  it  is  finally  decided  that  the 
complainant  was  not  equitably  entitled  to  the  injunction,  a  defendant  is 
entitled  to  recover  a  reasonable  amount  of  counsel  fees  necessariij  ex- 
pended io  getting  rid  of  the  injunction:  Cook  v.  ^Aapmon,  41  N.  J* 
Eq. 

But  under  such  a  bond,  a  defendant  is  not  entitled  to  recover  compensa- 
tion for  the  time  and  service  he  may  have  devoted  to  the  case,  nor  to  com* 
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pensation  for  the  mental  strain  and  anxiety  he  may  have  suffered  in 
coDseqaence  of  the  injunction  :  Id. 

Insurance. 

Life  Insurance — Lapsed  Policy —  Change  of  Beneficiary — Apportwnr 
ment. — An  insurance  company,  in  1869,  issued  its  policy  No.  4091;  for 
one  thousand  dollars,  upon  the  life  of  Charles  J.  Haley,  payable  to  his 
wife,  Julia  A.  Haley,  her  heirs,  executors,  administrators,  or  assigns, 
requiring  quarterly  premiums  of  four  dollars  and  eia;hty-eight  cents. 
During  her  life  she  paid  premiums,  amounting  to  one  hundred  and  sixty- 
five  dollars  and  ninety-two  cent«.  Upon  her  death  in  March  1877,  in 
order  that  Charles  J.  Haley  might  acquire  to  his  own  use  the  benefits  of 
the  policy  of  insurance,  he  and  the  company  contrived  together  to  allow 
the  policy  to  lapse  from  non-payment  of  premiums,  and  the  company 
issued  to  Charles  J.  Haley  a  new  policy  of  insurance  for  the  same 
amount  requiring  the  same  quarterly  premiums,  payable  to  him  or  his 
legal  representatives,  dated  October  12th  1877,  numbered  32,705. 
Upon  the  new  policy,  he  paid  in  premiums  the  sum  of  seventy-eight 
dollars  and  eight  cents,  and  died  in  September  1881.  Policy  No.  4091 
was  not  given  or  assigned  to  Charles  J.  Haley,  and  it  was  a  part  of  the 
consideration  for  policy  No.  32,705  :  held,  on  a  bill  of  interpleader  by 
the  company  upon  which  the  respective  administrators  of  the  estates  of 
Julia  A.  Haley  and  Charles  J.  Haley  were  required  to  interplead,  that 
the  insurance  money  be  divided  between  the  administrators  in  the  pro- 
portion of  the  amount  of  premiums  paid  by  their  respective  intestates : 
National  Life  Ins.  Co,  v.  Haley,  78  Me. 

Life  Insurance — Beneficiary — TVustee  Process, — By  the  terms  of  a 
life  insurance  policy,  the  insurance  company  promised  to  pay  the  assured, 
his  executors,  administrators  or  assigns,  for  the  sole  use  and  benefit  of  his 
four  children  therein  named,  and  the  survivor  or  survivors  of  them,  the 
amount  expressed  in  the  policy,  after  deducting  therefrom  any  indebted- 
ness the  company  might  have  on  account  of  the  contract,  within  ninety 
days  after  notice  and  proof  of  death :  held,  1st.  That  the  insurance,  al- 
though for  the  sole  use  and  benefit  of  the  children,  was  payable,  not  to 
them,  but  by  the  express  terms  of  the  contract,  to  his  own  legal  repre- 
sentative, who,  upon  payment  of  the  insurance,  would  become  a  trustee 
under  an  express  trust,  of  the  money  thus  collected  for  the  cestuis  que 
trust;  2d.  That  the  administrator  of  the  assured  was  the  only  proper 
party  who  could  maintain  an  action  at  law  upon  the  contract,  the  policy 
having  never  been  assigned,  and  the  assured  having  died  intestate ;  8d. 
That  the  insurance  company,  before  payment  over  to  the  administrator 
of  the  amount  due  upon  said  policy,  is  not  liable  in  trustee  process  at  the 
suit  of  a  creditor  of  one  of  the  children  named  in  the  policy  :  Stowe  v. 
Phinney,  78  Me. 

Judgment.     See  Mortgage, 

Court  of  Limited  Jurisdiction. — Effect  of  Judgment. — When  the 
jurisdiction  over  a  case,  of  a  court  of  limited  jurisdiction,  depends  on 
some  fact  which  can  be  decided  without  deciding  the  case  on  its  merits, 
the  jurisdiction  may  be  questioned  and  disproved  collaterally,  although 
the  jurisdictional  fact  is  averred  of  record  and  has  been  on  evidence 
actually  found  by  the  court :  Peoples  Savings  Bank  v.  Wilcox,  15  R.  I. 
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Bat  when  the  question  of  jnrisdiction  is  so  involved  in  the  subject- 
matter  of  the  snit  that  it  cannot  be  separately  decided,  the  jadgment 
rendered  is  conclusive  in  collateral  proceedings :  Id. 

Lunatic. 

Guardian — Right  to  Carry  oa  Business — Settlement  of  Account-^ 
Liability  of  Surety. — A  guardian  of  an  insane  person  may  carry  on  the 
business  of  his  ward,  and  the  money  of  the  ward  thus  invested  is  not  a 
breach  of  trust.  Distinction  between  cases  of  this  nature  and  the  ad- 
ministration of  estates  of  deceased  persons  pointed  out.  It  is  within  the 
power  of  a  probate  court  to  direct  the  continuance  of  the  business  of  the 
ward,  and  in  many  cases  it  is  the  plain  and  obvious  duty  of  the  court  to 
do  so :  State  v.  Jones,  85  or  86  Mo. 

A  reasonable  compensation  only  should  be  allowed  the  guardian  for 
conducting  his  ward's  business,  and  the  five  per  cent,  rule  should  not 
always  be  adopted  :  Jd. 

The  annual  settlements  and  orders  of  approval  made  thereon  by  the 
probate  court  are  competent  evidence  to  show — and  here  they  do  show— 
that  the  business  was  carried  on  under  the  eye  and  supervision  of  the 
court,  and  this  is  sufficient,  though  no  previous  order  therefor  was  ob- 
tained :  Id. 

Annual  settlements  of  administrators,  and  of  curators  and  guardians 
of  minors,  are  not  conclusive,  but  are  subject  to  review  and  correction 
at  final  settlement ;  and  annual  settlements  of  a  guardian  of  an  insane 
person  are  of  the  same  nature  and  are  only  prima  facie  evidence  of 
their  correctness  :  /(/. 

Sureties  in  a  second  bond  given  by  such  guardian  are  not  liable  for 
excessive  commissions  retained  by  or  allowed  to  such  guardian  in  pre- 
vious annual  settlements  under  first  bond.  The  general  rale  is  that 
sureties  are  not  liable  for  past  defaults  unless  made  so  by  the  terms  of 
the  bond :  Id. 

This  rule  evidently  applies  when  the  bonds  are  given  under  the  same 
appointment  or  term  of  office,  as  well  as  where  there  are  different  bonds 
under  successive  appointments  :  Id. 

MORTGAQE. 

Foreclosure — Subsequent  Suit — Assignment  for  Benefit  of  Creditors. 
— Foreclosure  without  sale  is  a  satisfaction  of  the  debt  secured  only  to 
the  amount  of  the  value  of  the  property  taken  in  foreclosure :  Hazard 
y.  Robinson^  15  K.  I. 

When  after  foreclosure  without  sale  the  mortgagee  brought  suit  and 
obtained  judgment,  not  for  a  deficiency,  but  for  the  whole  amount  of  the 
debt :  Held,  that  obtaining  the  judgment  was  presumptively  a  waiver 
or  disclaimer  of  the  foreclosure  and  presumptively  left  the  mortgage 
subject  to  redemption  in  equity :  Id. 

A.  mortgaged  certain  shares  of  corporate  stock,  which  although  per- 
sonalty, were  by  the  charter  of  the  corporation  transferable  by  deed,  and 
then  by  deed  assigned  his  property  for  the  benefit  of  his  creditors  to  B. 
B.  conveyed  this  property  to  C.  by  deed  setting  forth  the  same  trusts  as 
those  under  which  B.  had  received  it  from  A.  C.  died :  Hdd.  on  a 
bill  to  redeem  brought  by  the  administrator  of  A.  that  the  legal  title  to 
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the  shares  of  stock  passed  to  C.  and  that  the  personal  representative  of 
C.  was  a  necessary  party  to  the  suit :  Id, 

AltemoHve  Decree  of  Foreclosure — Suit  at  Law  on. — On  a  bill  to 
foreclose,  a  decree  was  entered  ordering  the  respondents  to  pay  a  certain 
snm  to  the  complainant  within  a  certain  time,  and  in  default  of  such 
payment  appointing  a  master  to  sell  the  mortgaged  premises  and  to  de- 
posit the  proceeds  in  the  registry  of  the  court.  Subsequently  an  action 
of  debt  on  judgment  was  brought  by  the  complainant  against  the  respond- 
ents to  recover  the  sum  mentioned  in  the  above  decree.  The  re- 
spondents pleaded  nul  tiel  record.  Held,  that  the  action  did  not  lie,  the 
decree  being  in  the  alternative  and  on  a  bill  to  foreclose  :  Burgess  v. 
Souther,  15  R.  1. 

Foreclosure  proceedings  in  equity  are  of  the  nature  of  proceedings  in 
rem,  and  do  not  ordinarily  act  in  personam :  Id, 

Municipal  Corporation.    See  Constitutional  Law. 

Town — Right  to  bring  Suit — Bill  in  Equity  by. — If  a  bill  in  chancery 
be  brought  in  the  name  of  a  town  without  authority  of  the  electors  given 
at  a  town  meeting,  the  court  may  properly  dismiss  the  same  on  the  mo- 
tion of  the  defendants,  and  this  the  court  may  do  on  its  own  motion, 
when  its  attention  is  called  to  the  fact  that  fche  suit  is  being  prosecuted 
without  lawful  authority :  Kankakee  v.  Kankakee  and  Indiana  Rd,, 
115  111. 

Under  the  Illinois  system  of  township  organization  there  is  no  officer 
or  board  representing  the  corporate  authority  of  a  town.  The  electors 
alone  represent  it,  and  they  can  do  so  only  through  town  meetings. 
Therefore,  neither  the  supervisor  nor  the  board  of  town  auditors  can 
lawfully  authorize  a  suit  in  chancery  to  be  brought  in  the  corporate 
name  of  their  town,  or  any  other  action  except  in  the  cases  named  in 
the  statute  :  Id, 

It  is  probable  that  in  extreme  cases  of  threatened  invasion  or  destruc- 
tion of  the  property  rights  of  &  town,  any  tax-payer  who  might  thereby 
be  affected  in  the  burden  of  taxation  may  prevent  such  wrong  by  injunc- 
tion :  Id, 

Notice. 


Real  Action — Purchaser  pendente  lite — H.  conveyed  to  S.  a  parcel  of 
real  estate,  the  deed  for  which  was  not  recorded.  A  third  person,  who 
had  previously  levied  an  execution  upon  the  same  real  estate,  without 
notice  of  the  unrecorded  deed,  brought  an  action  against  H.  for  the  pos- 
session of  the  estate.  After  that  action  was  entered  in  court,  S.  recor- 
ded his  deed :  held,  that  S.  could  be  regarded  in  no  other  light  than  as 
purchaser  pendente  lite  :  Smith  v.  Hodgson,  78  Me. 

A  purchaser  of  real  estate  pendente  lite,  is  chargeable  with  notice  of 
the  character  of  the  suit,  and  of  the  extent  of  the  claim  asserted  in  the 
pleadings,  in  reference  to  the  title  to  such  real  estate,  without  express 
or  implied  notice  in  point  of  fact :  Id, 

As  such  purchaser,  he  is  bound  by  any  judgment  that  may  have  been 
entered  against  the  party  from  whom  he  has  derived  his  alleged  title, 
equally  as  if  he  had  been  a  party  to  such  judgment  from  the  beginning. 
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And  the  litigating  parties  are  exempted  from  taking  any  notice  of  the 
title  so  acquired ;  nor  are  they  obliged  to  make  such  purchaser  a  peity 
to  the  suit :  Id. 

Party  Wall.    See  Covenant 

Railroad.     See  Conztitutional  Law  ;   Corporation. 

Receiver. 

Joint-Stock  Companies. — The  plaintiffis,  four  in  number,  and  the  de- 
fendants, thirteen  in  number,  are  members  of  an  unincorporated  joiDt- 
stock  company ;  the  property  of  the  company  at  the  commeDcemeot  of 
the  suit  consisted  of  a  building,  a  small  amount  of  furniture  aod  $82  in 
money,  in  all  of  the  value  of  about  $1100  ;  the  stock  was  divided  into 
810  shares,  of  which  the  plaintiffs  owned  twelve  shares  and  the  defend- 
ants the  balance ;  the  building  was  erected  for  the  use  of  the  Patrons 
of  Husbandry,  of  which  all  the  defendants  are  members  and  the  plain- 
tiffs had  been  members.  Held,  that  equity  does  not  require  that  a  ^^ 
ceiver  should  be  appointed  to  sell  the  property  and  divide  the  proceeds 
among  the  members  of  the  company  :  Hinkley  v.  Biethen^  78  Me 

Taxation. 

Non-Resident  Trustee. — A  trustee  resident  in  another  state  who  holds 
as  trustee  no  property  in  this  state  is  not  liable  to  taxation  in  the  town 
where  his  cestui  resides  in  this  state :  Anthony  v.  Oiswell,  15  R.  I. 

Usury. 

Loan  hy  Executor — Receipt  of  Bonus  from  Borrower, — An  agent  for 
loaning  money  may  take  a  reasonable  commission  from  the  borrower, 
even  with  the  knowledge  of  the  lender,  and  still  the  transaction  will  not 
be  usurious,  though  the  amount  of  the  interest  reserved  to  the  lender  be 
the  full  lawful  interest :  Landis  v.  Saxton,  85  or  86  Mo. 

An  executor  is  a  trustee  and  cannot  speculate  with  the  trust  property, 
or  make  gains  therefrom  individually  beyond  his  allowed  legal  compen- 
sation, and  it  is  against  public  policy  to  allow  him  to  make  commissions 
over  and  above  that  allowed  by  law  by  speculating  or  loaning  the  trust 
fund,  hence  a  contract  by  such  trustee  for  a  bonus  from  a  borrower  of 
money  of  the  trust  estate  is  illegal.  He  cannot  hold  the  money  thns 
illegally  made  by  the  use  of  the  trust  property,  or  by  the  use  of  his 
position  as  trustee.  No  court  will  enforce  the  performance  of  an  illegil 
contract:  Id. 

Will.    See  Cknitract. 

Devise — Fee  Simple  Estate. — Realty  was  devised  to  a  trustee  in  fee  to 
pay  over  the  income  to  certain  named  cesfuisj  no  time  being  limited  dur- 
ing which  payment  was  to  continue.  Provision  was  made  by  the  will  as 
to  one  of  the  oesfuts  that  in  case  of  his  insolvency  or  of  an  attachment 
of  his  equitable  estate  his  right  to  income  should  terminate  and  his  share 
be  paid  by  the  trustee  to  A.,  B.  and  C.  their  heirs  and  assigns,  also  that 
the  trustee  might,  in  certain  contingencies,  pay  over  to  the  cestvi  his 
whole  interest  in  the  trust  property  "  in  fee  simple  for  his  own  use"frc« 
from  all  trusts.  JTeldy  that  the  cestui  que  trustent  took  each  an  equitsble 
estate  in  fee  simple  :   Greene  v.  Wilbur,  1 5  R.  I. 
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NEGLIGENCE  IN  IMMINENT  PERIL. 

The  well-settled  rule  of  contributory  negligence  that  a  person 
cannot  recover,  if  it  appear  that  by  the  want  of  ordinary  care  and 
prudence  on  his  part,  he  contributed  to  the  injury,  or  if,  by  the 
exercise  of  ordinary  care,  he  might  have  prevented  the  injury,  is 
subject  to  recognised  limitations.  One  of  such  limitations  is,  that 
if  the  plaintiff,  without  fault,  is  placed,  by  want  of  care  of  the 
defendant,  in  such  a  position  that,  at  the  moment  and  in  thQ 
face  of  great  and  threatening  peril,  he  is  obliged  to  choose  between 
two  hazards,  and  he  makes  such  choice  as  a  person  of  ordinary  pru^ 
dence  and  care  placed  in  the  same  situation  might  make  and  is 
thereby  injured,  the  fact  that  if  he  had  chosen  the  other  hazard  he 
would  have  escaped  injury,  will  not  relieve  the  defendant  from  lia- 
bility for  his  own  neglect :  Haff  v.  M.  ^  St,  L,  Ry.^  14  Fed.  Rep. 
6t58;  Collins  v.  Davidson^  19  111.  83 ;  Pennsylvania  Co.  v.  RtghteVy 
42  N.  J.  L.  180 ;  Stokes  v.  Saltonstall,  18  Pet.  181 ;  Siegrist  v. 
Amot,  10  Mo.  App.  197 ;  Mark  v.  St.  P.,  M.  ^  M.  Rd.,  30 
Minn.  493 ;  Gurry  v.  C,  M.  ^  St.  P.  Rd.,  62  la.  672 ;  Schall 
v.  Cole,  107  Penn.  St.  1 ;  Fowler  v.  B.  ^  0.  Ry.,  18  W.  Va. 
579 :  Lowery  v.  Manhattan  Ry.,  99  N.  Y.  158 ;  E.  T.,  V.  ^ 
Ga.  Rd.  V.  G^rley,  12  Lea  46 ;  P.,  C.  ^  8U  L.  Rd.  v.  Martin, 
82  Ind.  476 ;  Rd.  Co.  v.  Mowery,  36  Ohio  St.  418 ;  Pemi.  Rd. 
V.  Werner,  89  Penn.  St.  59 ;  Wihon  v.  N.  P.  %.,  26  Minn.  278; 
J.,  B.  ^  W.  Rd.  V.  Carr,  35  Ind.  510  ;  Dyer  v.  Erie  Ry.y  71  N.  T. 
229 ;  M.  C.  Rd.  v.  Neubeur,  62  Md.  3yl ;  Wesley  Coal  Co.  v. 
Healer,  84  111.  126  ;  Larrabee  v.  Sewally  66  Me.  376 ;  Stevenson 

Vol.  XXYIV.— 78  (617) 


618  NEGLIGENCE  IN  IMMINENT  PERIL. 

V.  (7.  ^  A.  Rd.,  18  Fed.  Rep.  493;  5  McCrary  634;  McKmty 
V.  Neil,  1  McLean  640 ;  OouUer  v.  Am,  Exp.  Co.,  56  N.  Y.  585; 
Buel  V.  N.  Y.  a  Ed,,  31  Id.  314;  Bucher  v.  Rd,,  98  Id.  128; 
T.,  W.  ^  W.  Rd,  V.  O'Connor,  79  111.  391 ;  Voak  v.  K  C.  M, 
76  N.  Y.  320  ;  Johnson  v.  TTeai  C^e^^er  .Bd.,  70  Penn.  St  357 ; 
Lawless  v.  Cfcnn.  22.  iJc?.,  136  Mass,  1 ;  The  B.  B,  Saunders  25 
Fed.  Rep.  727 ;  The  Genesee  Chief,  12  How.  461 ;  The  Dexter, 
23  Wall.  69,  76 ;  The  Elizabeth  Jones,  112  U.  S.  514,  526;  I, 
B.  ^  W.  Rd.  V.  Carr,  35  Ind.  510 ;  Mark  v.  BTudson  B,  Bridge 
Co.,  66  How.  Pr.  108  ;  Wesletf  City  Coal  Co.  v.  Healer,  84  HI. 
126 ;  E.  T,  V.  ^  G.  Rd.  v.  aark,  74  Ala.  443 ;  B.  f  0.  Ri 
V.  Trainor,  33  Md.  642  ;  Sullivan  v.  Bridge  Co.y  9  Bush  81 ;  Cot- 
trill  V.  Rd.,  47  Wis.  637. 

Lord  Ellbnborough  said,  in  Jones  v.  Botfce,  1  Stark.  402, ''  If 
I  place  a  man  in  such  a  situation  that  he  must  adopt  a  periloos 
alternative,  I  am  responsible  for  the  consequences."  To  like  effect, 
Chief  Baron  Kblly,  in  Siner  y.  G.  W.  %.,  L.  R.,  8  Ex.  150; 
The  Bywell  Castle,  L.  R.,  4  P.  D.  219. 

Or,  in  other  words,  where  a  party  has  given  another  reasonable 
cause  for  alarm  he  cannot  complain  that  the  person  so  alarmed  has 
not  exercised  cool  presence  of  mind,  and  thereby  find  protection 
from  responsibility  resulting  from  the  alarm :  Wesley  City  Cod  Co, 
V.  EeaUr,  84  111.  126. 

Nor  is  there  any  rule  of  law  which  imposes  it  upon  one  oyer 
whom  danger  depends  by  the  neglect  of  another  to  incur  greater 
danger  by  delaying  his  efforts  to  avoid  it  until  its  exact  nature  and 
measure  can  be  ascertained.  An  instinctive  effort  on  the  part  of 
such  person  to  avoid  the  danger,  will  not  relieve  the  other  from  re- 
sponsibility for  his  negligence  :  Lowery  v.  Manhattan  Ry.,  99  N.  Y. 
168 ;  Coviter  v.  Am.  Exp.  Co.,  56  Id.  585 ;  Larrabee  y.  SewaU^ 
66  Me.  376. 

The  limitation  of  the  rule  stated  is  enforced  under  the  varying 
circumstances  justifying  its  application.  It  is,  in  effect,  incorpo- 
rated into  the  maritime  law  of  all  civilized  nations,  and  in  the 
United  States,  under  Rev.  Stats.  1878,  sect.  4233,  as  amended  bj 
23  Stats,  at  Large,  p.  442,  it  is  provided  that  in  obeying  and  con- 
struing the  rules  of  navigation  governing  the  movements  of  vessels, 
contained  in  the  act,  ^'due  regard  shall  be  had  to  all  dangers  of  nav- 
igation, and  to  any  special  circumstances  which  may  renders  depart- 
ure from  such  rules  necessary  in  order  to  avoid  immediate  danger.*' 
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The  limitation  is  generally  applied  to  errors  of  navigation  by  ves- 
sels made  in  extremis  in  attempting  to  avoid  an  impending  collision. 
The  limitation  also  applies  to  acts  of  passengers  or  employees  on 
railroad  locomotives  or  trains,  in  jumping  from  moving  trains,  done 
under  the  alarm  caused  by  a  collision  of  trains  which  is  taking  place 
or  is  likely  to  occur ;  and  of  travellers  driving  or  on  foot  on  public 
highways,  when  in  danger,  by  the  defendant's  negligence,  of  colli- 
sion, at  a  railroad  crossing,  with  an  approaching  train,  or  upon  pub- 
lic streets  in  a  city,  and  of  employees  in  manufactories  or  shops,  and 
in  other  varying  circumstances  which,  with  the  qualification  of  such 
limitation,  will  be  considered  in  their  order. 

CoUisians  of  Vesseh, — The  nUe  in  Admiralty > — The  general 
rule  in  admiralty,  as  declared  by  the  Supreme  Court  of  the  United 
States,  in  several  cases,  is,  that  where  a  vessel  has,  either  wholly  or 
partly,  by  her  own  fault  or  mismanagement,  placed  another  vessel 
in  a  position  of  extreme  danger,  the  other  ship  will  be  excused,  if 
in  the  moment  of  peril  and  excitement,  in  an  effort  to  avoid  the 
impending  collision,  she  makes  an  error  in  judgment  in  manoeuvres, 
contributing  to,  or  inducing  a  collision :  The  Elizabeth  Jonee^  112 
U.  S.  514,  526 ;  The  Genesee  Chief,  12  How.  461 ;  N.  Y.  ^  L. 
Steamship  Co.  v.  Rumball,  21  Id.  372,  383 ;  The  Favorita,  18 
Wall.  603 ;  The  Falcon^  19  Id.  75 ;  The  Nichols,  7  Id.  656,  666; 
The  CarroU,  8  Id.  302 ;  The  Dexter,  28  Id.  69,  76.  Also  by  fed- 
eral courts  in  collision  cases  :  The  Royal  Arch,  22  Fed.  Rep.  457; 
The  E.  B.  Ward,  Jr.,  23  Id.  900  ;  The  Standard,  Id.  207  ;  The 
aearge  Murray,  22  Id.  117,  123 ;  The  Nereus,  23  Id.  458  ;  The 
B.  B.  Saunders,  25  Id.  727;  Collins  v.  Davidson,  19  Id.  83; 
The  John  Mitchell,  12  Id.  511;  Orhanovich  v.  The  America,  4 
Id.  337  ;  The  Alaska,  22  Id.  548  ;  The  Lavergne,  2  Id.  788 ;  The 
Merrimac,  2  Sawy.  586 ;  Bartlett  v.  Williams,  1  Holmes  229 ; 
Peek  V.  Bums,  5  Ben.  537  ;  The  J.  H.  Qautier,  Id.  469 ;  The 
Elm  City,  6  Id.  58 ;  The  General  William  McCandless,  Id.  223 ; 
The  Manhasset,  Id.  301.  As  said  by  Judge  McGrart,  in  Collins 
T.  Davison,  supra,  **  In  the  case  of  sudden  and  unexpected  peril, 
endangering  human  life,  and  causing  unnecessary  excitement,  the 
law  makes  allowances  for  the  circumstance  that  there  is  but  little 
time  for  deliberation,  and  holds  a  party  accountable  only  for  such 
care  as  an  ordinarily  prudent  man  would  have  exercised  under  sim- 
ilar circomstances." 

The  rule  applies  to  all  cases  where  the  situation  is  such  that,  all 


620  KEOLIOENCE  IN  IMMINENT  PERIL. 

the  circumstances  being  considered,  a  reasonable  doubt  might  exist 
as  to  the  best  course  to  be  pursued  to  avoid  a  collision  on  the  part 
of  those  in  charge  of  the  vessel  in  a  dangerous  situation:  The 
Nerevs^  23  Fed.  Rep.  448,  458.  But  a  vessel  which  gives  a  signal 
to  another  vessel  for  a  departure  from  the  ordinary  rules  of  nari- 
gation  assumes  the  hazards  of  the  consequences  of  making  such  a 
departure,  whether  she  hears  a  response  to  the  signal  or  not:  Tht 
B.  B.  Saunders,  25  Fed.  Rep.  727 ;  The  St.  John,  7  Blatchf.  220; 
and  where  a  steamer,  under  no  constraint  of  circumstances,  proposes 
such  departure,  requiring  on  the  part  of  the  other  vessel  strong  and 
immediate  measures  to  avoid  collision,  an  error  of  judgment  made 
by  the  latter,  in  a  moment  of  peril  is  no  defence  :  The  Nereui^  23 
Fed.  Rep.  456.  So,  where  a  vessel,  instead  of  following  such  roles 
causes  damage  by  a  mistaken  manoeuvre  calculated  on  chance,  she 
is  responsible :  The  Titan,  23  Fed.  Rep.  413,  416.  A  change  of 
course  on  the  part  of  a  vessel  which  complied  with  the  rules 
of  navigation  until  a  collision  became  apparently  inevitable  by  the 
fault  of  the  other,  is  not  a  fault  when  made  at  a  moment  of 
extreme  peril,  and  is  allowable  as  an  act  in  extremis,  although  if  not 
made,  there  might  have  been  no  collision :  The  E,  B.  W<ird,  Jr., 
23  Fed.  Rep.  900 ;  The  George  Murray,  22  Id.  123.  The  rule 
as  stated  by  the  English  Court  of  Appeals  in  the  Admiralty  Court 
in  the  leading  case  of  The  Bywell  Castle,  L.  R.,  4  Pr.  D.  219, 
where  the  libelled  vessel  in  a  collision  changed  her  course  when,  as 
said  by  Chief  Justice  James,  she  was  "  in  her  very  agony,"  is,  that 
where  a  ship  has,  by  wrong  menoeuvres,  placed  another  ship  in  a 
position  of  extreme  peril,  that  other  ship  will  not  be  held  to 
blame  if,  in  that  moment  of  extreme  peril  and  difficulty  she 
happens  to  do  something  wrong,  and  is  not  manoeuvred  with 
perfect  presence  of  mind,  accurate  judgment  and  promptitude. 
"Although,"  added  Lord  Cotton,  "those  before  whom  the  case 
comes  to  be  adjudicated,  with  a  knowledge  of  all  the  facts,  are  able 
to  see  that  the  course  adopted  was  in  fact  not  the  best." 

Collision  of  Railroad  Trains. — The  limitation  of  the  doctrine 
of  contributory  negligence  referred  to,  applies,  also,  to  passengars 
upon  railroad  trains.  The  rule  is  applied  especially  in  cases  where 
collisions  of  railroad  trains  have  taken  place  or  are  likely  to  oocar, 
and  the  passenger  is  injured  while  leaping  therefrom.  It  may  thus 
be  regarded  as  settled  law  that  where  a  passenger  is  riding  apon  a 
railroad  train  and  a  collision  has  taken  place  or  is  likely  to  occur. 
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and  in  the  excitement  of  the  moment,  in  presence  of  impending 
peril,  without  time  for  deliberation,  he  is  obliged  to  choose  between 
two  hazards,  and  makes  such  choice  as  a  person  of  ordinary  care  and 
prudence  would  make  under  like  circumstances,  and  by  reason  thereof 
he  is  exposed  to  greater  peril,  and  injured,  he  is  entitled  to  recover, 
the  railroad  company  not  being  relieved  from  liability  for  its  own 
negligence  by  the  fact  that  the  instinctive  act  of  escape  from  im- 
minent peril  by  jumping  from  a  moving  train  was  very  hazardous 
and  in  law  negligent,  and  that  had  he  chosen  the  other  hazard 
the  injury  would  have  been  avoided  :  JV.  ^  C  Md.  v.  Urwiriy  3  Am. 
&  Eng.  R.  R.  Cas.  465 ;  Twomley  v.  (7.,  P.,  N,  ^  K  Ry.,  69 
N.  Y.  158:  Buel  v.  N.  Y,  0.  Ed,,  31  Id.  314;  Eldridge  v.  Long 
iBland  Rd.,  1  Sandf.  (N.  T.)  89 ;  Collins  v.  Rd.  Co.,  12  Barb. 
493;  Plopper  v.  Rd,  Co.y  13  Hun  625;  SouthwcBtem  Rd.  v. 
Faulk,  24  Ga.  356 ;  Wilson  v.  N.  P.  Rd.,  26  Minn.  278 ;  mil  v. 
N.  0.  ^  a.  W.  Rd.,  11  La.  Ann.  292 ;  Rd.  Co.  v.  Aspell,  73 
Penn.  St.  149 ;  Knapp  v.  S.  C.  ^  P.  Rd.,  18  Am.  &  Eng.  R.  R. 
Cas.  60.     See  Lowery  v.  Manhattan  Ry.,  99  N.  Y.  158, 162. 

The  rule  was  applied  where  a  passenger  fearing  a  collision  from 
an  approaching  train,  left  his  seat  to  go  out  of  the  train,  believing 
by  so  doing  he  could  better  avoid  the  danger,  anS  although  his  act 
contributed  to  his  injury,  it  was  held  no  defence  to  his  action :  Iron 
Co-  V.  Mowery,  86  Ohio  418.  And  also,  where,  a  collision  impending, 
the  conductor  called  to  the  passengers  to  jump,  and  himself  set  the 
example :  Southwestern  Ry.  v.  Paulk,  24  Ga.  356  ;  or  where  they 
followed  a  brakeman  :  Filer  v.  New  York  Central  ^  H.  R.  Rd.,  68 
N.  Y.  124 ;  Pittsburgh,  B.  ^  W.Rd,  Co.  v.  Bohrman,  12  Am,  & 
Eng.  R.  R.  Cas.  170. 

The  rule  as  to  Employees. — A  distinction  is  properly  drawn 
between  the  circumstances  which  may  justify  a  passenger  in  fear  of 
an  impending  collision,  to  jump  from  a  moving  train,  and  the  like 
act  of  an  employee,  such  as  an  engineer.  The  former  has  only 
his  own  personal  safety  in  question,  while  such  employee  has  in 
his  charge  the  lives  and  property  of  all  the  passengers  and  em- 
ployees on  the  train.  The  passenger  is  also  unskilled  in  the  run- 
ning of  trains,  and  as  to  the  imminence  of  the  danger  of  collision. 
The  engineer,  however,  knows  from  experience  how  soon  a  train 
can  be  stopped,  and  the  danger  of  risk  of  collision  as  judged  from 
the  distances  between  the  approaching  trains.  To  justify  jumping 
from  his  engine  in  such  circumstances,  there  must  be  such  an  im- 
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minent  emergency  upon  him  as  requires  him  to  do  it;  for  irhst 
would  be  no  fault  in  the  passenger  might  be  gross  negligence  in 
the  officers  of  the  train :  Centred  Rd.  v.  Roachj  64  Ga.  635.  Where, 
however,  a  collision  was  rendered  inevitable  by  the  negligence  of 
the  employer  in  retaining  an  incompetent  servant,  it  was  held  where 
an  engineer  jumped  from  his  engine,  that,  ^^  if  in  the  excitement 
of  the  moment,  the  deceased  lost  his  own  presence  of  mind,  and 
adopted  a  mode  of  self-preservation,  which  proved  most  nnfortonate 
for  him,  it  was  no  excuse  to  the  company,  whose  negligence  in  em- 
ploying or  retaining  an  incompetent  servant  caused  the  disaster:" 
U.  21,  r.  ^  a.  Rd.  V.  Charley,  12  Lea  46. 

The  limitation  also  applies  in  favor  of  an  employee,  where,  in 
the  course  of  his  employment,  in  a  position  of  imminent  peril,  by 
the  negligence  of  the  employer,  he  adopts,  in  the  terror  of  the 
moment,  an  unsafe  course  exposing  him  to  greater  peril:  SchaU 
V.  CoU,  107  Penn.  St.  1 ;  Chimz  v.  Rd,,  62  Wis.  672 ;  SchuUtz  ?. 
Chicago  ^  N.  W.  Rd.,  44  Id.  638 ;  Mark  v.  St.  P.,  M.  ^  M.  Bd., 
30  Minn.  493 ;  Stevenson  v.  Chicago  ^  A.  i2y.,  18  Fed.  Rep.  493; 
Lalor  V.  Chicago,  B.  ^  Q.  Rd.,  62  111.  401 ;  Beli  v.  Hannibal  ^ 
St.  J.  Rd.,  72  Mo.  50. 

In  Schall  V.  Cole,  supra,  where  the  employee  unexpectedly  found 
himself  in  a  position  of  imminent  peril  in  which  there  was  no  time 
for  reflection,  by  reason  of  the  breaking  of  a  part  of  a  machine,  the 
court  say :  ^'  Assuming  it  to  be  true  that  he  might  have  escaped 
had  he  not  paused  to  look  after  his  machine,  such  an  error  of  judg- 
ment at  such  a  time  ought  not  to  prevent  a  recovery.*'  And,  in 
a  similar  case  of  imminent  peril,  the  Supreme  Court  of  Wisconsin, 
in  Schultz  v.  Chicago  ^  N.  W.  Rd.,  supra,  held  that  "  it  would  be 
most  absurd  and  unjust  to  hold  him  negligent  because  the  instinct 
of  self-preservation  did  not  suggest  a  more  effectual  method  of 
escape  from  peril." 

Collisions  at  Railroad  Crossings. — A  traveller,  on  a  highway  or 
a  city  street,  approaching  a  railroad  crossing  where  the  view  of  the 
track  is  by  any  means  obstructed  so  as  to  render  it  impossible  or 
difficult  to  learn  the  approach  of  a  train,  or  where  there  are  con- 
flicting circumstances  calculated  to  deceive  or  throw  him  off  his 
guard,  and  who  is  obliged  to  act  upon  his  judgment  at  the  moment 
of  peril,  caused  by  the  defendant's  negligence,  in  failing  to  give 
signals,  and  who,  under  such  circumstances,  acts  as  would  a  person 
of  ordinary  intelligence,  will  be  entitled  to  recover,  although  at  the 
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last  moment  he  be  guilty  of  an  error  of  judgment  in  his  attempting 
to  avoid  collision  with  the  approaching  train  :  Hart  v.  DevereuXj 
41  Ohio  St.  666 ;  Penn.  Rd.  v.  Werner,  89  Penn.  St.  69 ;  Kelly 
V.  St.  P.,  if.  ^  M.  Rd.,  29  Minn.  1 ;  Brownell  v.  T.  ^  £.  Rd., 
65  Vt.  218 ;  RoBenberger  v.  Q.  T.  Ry.,  8  Ont.  App.  482 ;  aff.  9 
Sup.  Ct  Can.  311 ;  Copley  v.  N.  E.  ^  N.  Rd.,  136  Mass.  6 ; 
Cont.  Imp.  Co,  v.  Stead,  96  U.  8. 161 ;  Plummer  v.  Eastern  Rd., 
73  Me.  691 ;  Penn.  Rd.  v.  Com,  17  W.  N.  C.  137 ;  P.  ^  R.  Rd. 
V.  Killips,  88  Penn.  St  406;  Penn.  Rd.  v.  BeaU,  73  Id.  604; 
Bunting  v.  Rd.  Co.,  14  Nev.  351 ;  L.  ^  C.  L.  Rd.  v.  Q-oetz.,  79 
Ky.  442;  C,  B.  ^  Q.  Rd.  v.  Lee,  87  111.  464;  P.  ^  P.  Rd.  ?. 
Clayberg,  107  111.  644 ;  Johnson  v.  Rd.  Co.,  77  Mo.  646 ;  Richey 
V.  jRc?.,  7  Mo.  App.  160 ;  Zimmerman  v.  Rd.  Co.,  71  Mo.  476 ; 
aaynar  v.  iM.  Co.,  100  Mass.  208 ;  Chaffee  v.  -Brf.  Co.,  104  Id. 
108 ;  Pollock  V.  Rd.  Co.,  124  Id.  168 ;  Kissenger  v.  -Bd.  (7o.,  66 
N.  T.  638  ;   W.,  St.  L.  ^  P.  Rd.  v.  Cent.  Tru%t  Co.,  23  Fed.  Rep. 
738 ;  Cosgrove  v.  Rd.  Co.,  87  N.  T.  88 ;  /Salter  v.  Rd.,  88  Id.  42 ; 
6.  c.  76  Id.  273 ;  Cordell  v.  Rd.,  70  Id.  119 ;  Bolan  v.  Bel.  ^ 
E.  Canal  Co.,  71  Id.  286 ;  B.  ^  0.  Rd.  v.  Whitacre,  36  Ohio  St. 
627 ;  Schierhold  v.  Rd.,  40  Gal.  447 ;  Penn.  Rd.  v.  Matthews, 
86  N.  J.  L.  631 ;  Gothard  v.  -Bi.,  67  Ala.  114;  Nehrbas  v.  iJrf., 
62  Cal.  320 ;  Faber  y.  Rd.,  29  Minn.  466 ;  TrotU  v.  Rd.,  23 
Gratt  619  \  E.  {^  T.  C.  Rd.  v.  WiUon,  60  Tex.  142 ;  JPunaton  v. 
J2(2.,  61  la.  452 ;  Skelton*8  Case,  L.  R.,  2  C.  P.  631 ;  Baiee  v. 
X.  ^  B.  Ry.,  18  G.  B.  N.  S.  584.    Even  in  the  absence  of  statu- 
tory requirement  to  give  signals :  Artz  v.  C,  R.  I.  ^  P.  Rd.,  34 
Iowa  153 ;  FunsUm  v.  (7.,  R.  I.  ^  P.  Rd.,  61  Id.  452 ;  EUert  v. 
Rd.,  48  Wis.  606. 

And  also  at  private  crossings  where  the  same  have  been  opened 
to  the  use  of  the  public:  Webb  v.  Rd.,  SI  Me.  117;  P.,  F.  W.  # 
C.  Ry.  v.  Dunn,  56  Penn.  St.  280 ;  Delany  v.  Rd.,  88  Wis.  67 ; 
ThomM  V.  Rd.,  8  Fed.  Rep.  729 ;  s.  o.  19  Blatchf.  638 ;  Barry 
r.  Rd..  92  N.  T.  289 ;  Delaney  v.  Rd.,  supra  ;  Jamison  v.  Rd., 
55  Gal.  598 ;  Murphy  v.  Rd.,  138  Mass.  121.  Even  where  the 
company  had  put  up  a  sign  '*  This  is  not  a  public  way,  and  is  dan- 
gerous :"  O'Connor  v.  B.  ^  L.  Rd.,  135  Mass.  852 ;  lU.  Cent.  Rd., 
V.  Frelka,  110  111.  498. 

A  traveller  upon  a  street  in  a  cify,  where  the  speed  of  trains  has 
been  regulated  by  city  ordinance,  may  presume  that  the  company 
will  comply  with  such  regulation,  and  if,  acting  in  accordance  with 
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such  presumption,  in  the  absence  of  knowledge  that  the  train  ap- 
proaching was  exceeding  that  speed,  he  will  be  excused,  in  case  of 
collision,  if  by  reason  of  haste,  when  placed  in  a  position  of  impend- 
ing peril,  by  the  defendant's  negligence,  he  makes  a  mistake :  Hart 
V.  Devereuxy  41  Ohio  St.  666 ;  Meek  v.  Pennst/lvania  Co.^  38  Id. 
632 ;  JS.  T.,  V.  ^  Q.  Bd.  v.  Olark,  74  Ala.  443.  He  also  may 
presume  that  a  proper  lookout  will  be  kept  in  backing  locomotives 
or  cars  across  streets :  2/.,  JV.,  A.  ^  O.  Rd,  v.  Head^  80  Ind.  117; 
(y.  JJ.  ^  H.  Rd.  V.  Moorey  59  Tex.  64 ;  Gov.  St.  Ry.  v.  Hanhn, 
53  Ala.  83;  Schwier  v.  N.  Y.  0.  ^  H.  R.  Rd.,  90  N.  Y..558. 
And  where,  in  obedience  to  signals  or  acts  of  the  company's  ser- 
vants at  crossings,  a  traveller  places  himself  in  a  position  of  immi- 
nent danger  of  collision,  he  can  recover :  Flushing  v.  Sharps  96 
N.  T.  676  ;  Peck  v.  M.  0.  Rd.  (Mich.  1885),  19  Am.  4  Eng.  Rd. 
Cas.  259 ;  Bayley  v.  Eastern  Rd.y  125  Mass.  62  ;  Sweeny  v.  Old 
Col.  Ry.,  10  Allen  868 ;  Boret  v.  £.,  S.  ^  M.  S.  Bd.,  4  Hun 
346 ;  Bolan  v.  B.  ^  H.  Canal  Co.,  71  N.  T.  285  \  P.  ^  0.  Rd.  v. 
Mahone,  63  Md.  138. 

The  limitation  of  the  rule  stated  was  enforced  in  C.  ^  N»W.Bd> 
V.  Miller,  46  Mich.  532.  The  court  (Ch.  J.  Marston),  in  stating 
the  rule  said  :  '^  If  the  neglect  of  the  company  to  sound  a  whistle, 
when  approaching  the  highway,  permitted  the  plaintiff  to  drive  into 
a  dangerous  position  under  circumstances  which  allowed  him  no  time 
for  reflection,  and  he,  acting  upon  the  spur  of  the  moment  in  his 
efforts  to  avoid  the  danger,  made  a  mistake,  and  took  what  subse- 
quent cool  deliberate  investigation  might  show  to  have  been  wrong, 
and  that  some  other  course  would  have  been  better  if  not  abso- 
lutely safe,  yet  he  cannot  be  charged  with  contributory  negligence 
because  of  such  error  of  judgment  under  such  dangerona  circum- 
stances." And  in  a  late  case  in  Mass.  {Tyler  v.  N.  ^  iK  E»  iW-i 
137  Mass.  238),  arising  under  similar  circumstances,  the  court  held 
that  while  ^'  the  plaintiff  was  bound  to  use  reasonable  care  to  avoid 
getting  into  a  position  in  which  he  could  not  escape  a  collision,  the 
fact  that  he  did  find  himself  there  in  such  a  position  was  not  con- 
clusive evidence  that  he  was  there  by  his  own  negligence :"  Mayo  v. 
Railroad  Co.,  104  Mass.  137.  In  that  case,  even  the  defendant, 
did  not  claim  that  the  act  of  the  traveller,  in  presence  of  the  immi- 
nent peril  of  collision,  although  negligent,  was  a  defence ;  &QQi  ^° 
Schum  V.  Penn.  Ry.,  107  Penn.  St.  8,  where  the  view  of  the  road 
was  obscured  until  about  ten  yards  from  the  track,  and  then  only 
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fifty  yards  of  the  track  could  be  seen,  the  train  running  forty  miles 
an  hour,  and  giving  no  signals,  and  the  plaintifiTs  intestate  was 
killed,  the  court  announced  that  '*as  matter  of  law,  a  man  may 
fairly  be  presumed  to  see  what  he  can  see  when  it  is  his  duty  to  see 
it,  but  he  cannot  be  presumed  to  see  at  a  particular  time  what  is 
not  shown  to  have  been  visible  at  that  time."  Nor  is  a  degree  of 
care  amounting  to  the  utmost  coolness  and  discretion  required  of 
travellers  finding  themselves  in  positions  of  peril,  by  reason  of  im- 
pending collisions  caused  by  the  view  of  the  approaching  train, 
being  prevented  by  obstructions  placed  by  the  defendant,  no  sig- 
nals having  been  given :  Nehrhas  v.  i2<?.,  62  Gal.  380 ;  Rd.  Co, 
V.  Sponier,  86  Ind.  165 ;  McDermoU  v.  jRi.,  28  Hun  325 :  Mac- 
hay  v.  iM.,  85  N.  Y.  75;  Dimick  v.  iJd.,  80  111.  838;  Rd.  v. 
Lee^  87  Id.  454.  And  it  may  be  negligence  per  Be  on  the  part 
of  a  railroad  to  hare  a  crossing  so  obstructed  that  if  the  plaintiff 
'^  had  got  out  and  led  his  horse  on  the  track,  the  result  would 
have  probably  been  the  loss  of  his  own  life  as  well  as  that  of  the 
horse :"  Perm.  Rd,  v.  Ackermatij  74  Fenn.  St.  265.  Nor  is  it 
required  of  travellers  on  the  highway  to  measure  time  and  distance 
with  exactness  as  they  approach  a  crossing,  although  upon  a  subse- 
quent measurement  by  an  experienced  engineer  it  may  be  discovered 
that  an  engine  might  have  been  seen  at  certain  points  in  the  high- 
way:  Hutchinson  y.  St  P.,  M.  ^  M.  Rd,^  82  Minn.  898 ;  nor  was  it 
any  defence  that  a  girl  might  have  been  misled  as  to  distance 
where  she  had  got  to  within  four  or  five  feet  of  the  track,  at  a  city 
street  crossing,  without  seeing  or  hearing  a  train,  and  then,  being 
startled  by  sudden  and  sharp  whistles  and  seeing  the  flashing  head- 
light of  an  engine,  in  the  terror  of  the  moment,  without  time  for 
reflection,  started  to  run  across  the  track,  in  front  thereof,  and  was 
injured :  Copley  v.  N,  H,  ^  N,  Rd.<,  186  Mass.  6.  So,  also,  a 
traveller  can  recover  where,  having  a  right  to  presume  that  a  rail- 
road company  will  not  exceed  the  rate  of  speed  prescribed  by  ordi- 
nance, and  acting  upon  such  presumption,  without  knowledge  that 
the  rate  was  being  exceeded,  was  injured  while  attempting  to 
escape  from  the  perilous  position,  in  which  he  had  been  placed 
by  the  defendant's  negligence  :  Hart  v.  Devereux^  41  Ohio  St.  565; 
Meek  v.  Pennsylvania  Co,,  88  Id.  632 ;  E,  T.,  V.  ^  Q,  Rd,  y. 
Clark,  74  Ala.  443. 

Jumping  off  a  moving  Train  at  Stations, — A  passenger  upon  a 
railroad  train  who,  by  the  culpable  negligence  of  a  corporation, 
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through  its  officers,  is  indttced  to  leave  a  train  while  moving  slowly, 
it  having  arrived  at  his  destination,  but  not  being  entirely  stopped, 
is  entitled  to  recover,  for,  being  called  upon  to  act  in  a  sudden 
emergency  caused  by  the  defendant's  negligence,  he  vrill  Dot  be 
held  to  the  most  rigid  accountability  for  his  actions :  Bucher  v. 
iW.,  98  N.  Y.  128;  Filer  v.  N.  Y.  C.  Rd.,  49  Id.  51;  £rmtf, 
Hudson  River  Ry.,  36  Id.  88  ;  Mclntyre  v.  N.  Y.  0.  Rd„  37  Id. 
287  ;  (?.,  H.  ^S.A.Rd.  v.  Smithy  59  Tex.  406 ;  Fenn.  Bd.  v. 
McCloskei/y  23  Penn.  St.  526 ;  Georgia  Ry.  Qo.  v.  McCurdt/y  45 
6a.  288,  in  which  it  is  said,  '^  it  is  not  a  want  of  ordinary  care  for 
a  passenger  to  use  the  means  the  company  affords  him  to  get  off  a 
train  :"  Straus  v.  Rd.,  75  Mo.  185 ;  Vickers  v.  iJd.,  64  Ga.  306; 
Clotworthy  v.  H.  ^  St.  J.  Rd.,  80  Mo.  220 ;  Boss  v.  Rd,,  15  R.  L 
135 ;  M.  ^L.  R.  Rd.  v.  StHngfelhw,  44  Ark.  32 ;  T.  ^  P.  M 
V.  Garcia,  62  Tex.  285 ;  Kelly  v.  Rd,,  70  Mo.  604 ;  Nelson  ▼. 
Rd.,  68  Id.  593;  Ohio  ^  if.  R.  Rd.  v.  Schiebe,  44  111.  460;  Edgar 
v.  Ry,,  11  Upp.  Can.  App.  452  ;  Siner  v.  Rd.,  L.  R.,  3  Exch.  150, 
155 ;  Rd.  V.  Krouse,  30  Ohio  St.  222 ;  III  Cent.  Rd.  v.  Able,  69 
111.  131;  P.,  B.  ^  W.  Rd.  v.  Rohrman,  12  Am.  &  Eng.Ed.Ca8. 
176.  Or  where  passing  from  one  car  to  another  while  in  motion, 
upon  the  directions  of  the  employees  of  the  train,  there  being  no 
knowledge  that  such  obedience  would  lead  to  danger:  L.  ^  N.  Bd- 
V.  Kelly,  92  Ind.  371.  The  rule  applies  where  a  conductor  gives 
a  signal  for  a  train  to  start,  while  passengers  are  getting  off  of 
the  train,  at  a  station,  without  notice  to  them :  Brooks  v.  Rd,,  135 
Mass,  21 ;  Rathbone  v.  Union  Ry.,  13  R.  L  709 ;  Bwher  ?. 
Rd.,  98  N.  Y.  128 ;  Straus  v.  Rd.,  76  Mo.  185 ;  Rd.  v.  Krome, 
38  Ohio  St.  222. 

The  rule  applied  to  Stage- Coaches  and  other  Vehicles. — The 
rule  referred  to  ante-dated  railroads,  for  the  situation  of  imminent 
peril  that  will  excuse  a  person  for  jumping  from  a  railroad  train 
in  motion  will  equally  excuse  him  where  he  leaps  from  a  coach  or 
other  vehicle  while  in  motion.  In  the  leading  case — Stokes  v.  Sd- 
tonstall,  13  Pet.  181 — where  a  passenger  jumped  from  a  stage, 
fearing  that  it  would  overturn,  the  court  stated  the  rale:  '*It  is 
sufficient,  if  he  was  placed,  by  the  misconduct  of  the  defendant,  in 
such  a  situation  as  obliged  him  to  adopt  one  alternative,  leap  or 
remain  in  certain  peril :  Saff  v.  Rd.y  14  Fed.  Rep.  568 ;  Mc- 
Kinney  v.  Nere,  1  McLean  540 ;  Ingalls  v.  Bills,  9  Mete.  1 ;  Sei- 
grist  V.  Amot^  10  Mo.  App.  197 ;  JDyer  v.  Erie  Ry.^  71  N.  Y. 
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228 ;  and  in  J<me%  v.  Boyce^  1  Stark.  402,  the  leading  English 
case,  Lord  Ellenborough,  says :  '^  If  I  place  a  man  in  such  a 
position  that  he  must  adopt  a  perilous  alternative,  I  am  responsible 
for  the  consequences." 

A9  to  occurrences  on  StreeU, — The  limitation  of  the  rule  of 
negligence  stated  is  also  applied  to  occurrences  on  public  streets 
in  cities  and  towns.  In  a  late  case  in  the  New  York  Court  of 
Appeals — Lowery  v.  Manhattan  Ry.^  99  N.  T.  168 — where,  by 
the  fall  of  fire  from  a  locomotive  on  the  defendant's  road,  the  plain- 
tiff was  injured,  the  court  (Judge  Miller),  say :  ^'  The  driver 
was  passing  along  in  pursuit  of  his  customary  business  driving  his 
horse,  when  suddenly  the  falling  of  the  fire  upon  himself  and  the 
horse  placed  him  in  a  position  of  great  danger,  and  he  was  justified 
in  attempting  to  save  his  own  life  and  protect  himself  from  injury. 
If  he  made  a  mistake  in  his  judgment,  the  company  was  not  re- 
lieved from  liability."  The  same  rule  was  applied  in  earlier  cases, 
Wasmer  v.  Delaware,  L.  ^  W.  Rd.y  80  N.  T.  212,  and  Coulter 
V.  Am.  M,  17.  Exp,  Co.y  56  N.  Y.  585,  and  also  in  Larrahee  v. 
Sewall,  66  Me.  376. 

A  presumption  prevails  in  favor  of  the  foot  traveller  on  the  street 
that  he  will  not,  without  fault,  be  placed  in  peril ;  and,  therefore,  it 
is  not  negligent  for  him,  in  the  absence  of  notice  of  danger,  to  per- 
mit his  attention  to  be  drawn  from  the  spot  upon  which  he  is  about 
to  step,  extraordinary  vigilance  not  being  required  of  him  :  Houston 
V.  Traphagen,  47  N.  J.  L.  23 ;  Philbrick  v.  NileSy  25  Fed.  Rep. 
265 ;  Coulter  v.  Am.  M.  U.  Exp.  Co.,  56  N.  Y.  585. 

The  rule  was  also  applied  to  a  highway,  where  a  traveller,  owing 
to  the  negligence  of  the  defendant,  was  exposed  to  peril  by  a  pre- 
cipice left  unguarded :  Pittsburgh,  C.  ^  Y.  Bd.  v.  Moses,  17  W. 
N.  C.  76. 

Limitation  of  rule,  when  avoided. — It  is  necessary,  however, 
that  the  situation  of  peril  in  which  the  plaintiff  is  placed,  in  order 
to  make  his  act  while  there  an  excusable  error  of  judgment,  must 
be  the  result  of  the  negligence  of  the  defendant :  The  Elizabeth 
Jones,  112  U.  S.  514,  526.  Where,  therefore,  the  plaintiff  has, 
by  his  own  negligence,  placed  himself  in  a  position  of  known  peril, 
or  where  the  act  of  the  plaintiff  causing  his  injury  resulted  from  a 
rash  apprehension  of  danger  which  did  not  exist,  then,  although 
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in  the  excitement  and  confusion,  he  makes  a  mistake  in  his  attempt 
to  escape  from  impending  peril,  aK^d  is  exposed  to  greater  danger, 
the  consequences  of  such  mistake  cannot  be  visited  upon  the  de- 
fendant, for  no  degree  of  presence  of  mind  nor  want  of  it  has  any- 
thing to  do  with  the  case,  as  it  was  negligence  to  be  there:  MerriU 
V.  Hastem  Rd.,  139  Mass.  238 ;  B.  ^  P.  Rd.  v.  Jones,  95  U.  S. 
439 ;  Stokes  v.  SaUonstall,  13  Pet.  181 ;  OoUim  v.  Davidson,  19 
Fed.  Rep.  83  ;  Kresanowski  v.  Rd„  18  Id.  229 ;  Player  v.  Rl, 
62  la.  723;  L.  R.  ^  F.  S.  Rd.  v.  Miles,  40  Ark.  298;  Rucker 
V.  Rd.,  61  Tex.  499 ;  Penn.  Rd.  v.  Langdon,  92  Penn.  St.  21 ; 
Gardner  v.  Rd.,  51  Conn.  143 ;  Hickey  v.  Rd.,  14  Allen  429 ; 
Ken.  Cent  Ry.  v.  Thomas,  79  Ky.  160 ;  Waterbury  v.  Rd.,  21 
Blatchf.  314;  17  Fed.  Rep.  671;  Abend  v.  Rd.,  Ill  111.202; 
Rd.  V.  Michie,  83  Id.  427  *;  Hoar  v.  Rd.,  70  Me.  65 ;  Dev^  v. 
Southern  Pac.  Ry.,  50  Cal.  383  ;  B.  ^  M.  R.  Rd.  v.  Rose,  11  Neb. 
177  ;  Haton  v.  Rd.,  57  N.  T.  382 ;  Siegrist  v.  Amot,  10  Mo. 
App.  197.  The  rule  applied  in  admiralty  cases:  The  Free  StaU, 
91  U.  S.  200 ;  The  General  U.  S.  Grant,  6  Ben.  465 ;  Sherman 
V.  Mott,  5  Id.  372  ;  The  Adriatic,  107  U.  S.  512 ;  The  Pilot,  20 
Fed.  Rep.  860 ;  The  Eleanora,  17  Blatchf.  88 ;  The  Rosedde,  22 
Fed.  Rep.  737 ;  The  Bermuda,  10  Ben.  693 ;  Winter  v.  Winnett, 
1  Holmes  465 ;  The  Mectra,  6  Ben.  189 ;  The  F.  W.  Gifford,  7 
Biss.  249. 

Although  circumstances  may  arise  where  a  person  may,  volun- 
tarily and  without  actual  necessity,  expose  himself  to  danger,  and 
still  not  be  chargeable  with  contributory  negligence :  Jeffr^j/  ^* 
Rd.,  56  Iowa  546  ;  Pool  v.  Rd.,  53  Id.  657  ;  Lawless  v.  Rd.,  136 
Mass.  1 ;  Thomas  v.  W.  U.  Tel.  Co.,  100  Id.  156 ;  Mahone\j  ?. 
Metropolitan  Rd.,  104  Id.  73. 

The  rule  stated  is  applied  to  accidents  from  collisions  at  rail- 
road crossings.  The  consensus  of  judicial  opinion  in  the  federal 
and  state  courts  is,  recognising  that  a  railroad  crossing  ^  * 
dangerous  place,  that  a  traveller  who  drives  or  walks  upon  a 
railroad  track,  without  taking  any  precaution  whatever,  either  to 
stop,  look  both  ways,  or  listen  for  an  approaching  train,  and  is 
injured,  is  guilty  of  negligence  in  law,  although  the  company 
omitted  to  give  the  statutory  signals,  and  that  the  traveller,  i^ 
his  confusion,  in  the  excitement  of  the  moment,  rushed  m^^ 
heedlessly  into  greater  peril :  Schofield  v.  C,  M.  ^  St.  P-  -S*> 
8  Fed.  Rep.  488 ;   Cont.  Imp.  Co.  v.  Stead,  95  U.  S.  161 ;  W^^^"^ 
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V.  Rd.,  8  Fed.  Rep.  729;  19Blatchf.  533;  Tucker  v.  Duncan,  9 
Fed.  Rep.  867 ;  Wheelwright  v.  B.  ^  A.  Rd,,  136  Mass.  225 ; 
Chaffee  v.  B.  ^  L.  Rd.,  104  Id.  108 ;  Tully  v.  Fitchlmrg  Ry.,  134 
Id.  499;  a  case  of  deaf-mute:  Ormsbee  y.  B.  ^  F.  Rd.  Corp.^  14 
R.  I.  102, 108 ;  N.  0.  Rd.  v.  Mitchell,  52  Miss.  808 ;  Laverenz 
V.  a,  R.  I.  ^  P.  Rd.,  56  Iowa  689 ;  Ourtin  v.  C.,  R.  L  & 
P.  Rd.,  57  Id.  316;  jBenton  v.  Cent.  Rd.,  42  Id.  192;  P.,  C. 
^  St.  L.  Rd.  V.  Yundt,  78  Ind.  373 ;  8.  ^  N.  Ala.  Rd.  v. 
Thompion,  62  Ala.  494 ;  WildB  v.  H.  R.  Rd.,  24  N.  T.  430 ; 
BeUon  y.  Baxter,  54  Id.  246 ;  Wendell  v.  H'.  T.  C.  ^  E.  R. 
Rd.,  91  Id.  420  ;  Connelly  v.  Rd.,  88  Id.  346 ;  Parker  v.  W.  ^ 
W.  Rd.,  86  N.  C.  221 ;  P.  ^  jR.  iJi.  v.  Bayer,  97  Penn.  St.  91 ; 
Penn.  Rd.  v.  Fartney,  90  Id.  324 ;  A  ^  C.  Rd.  v.  i2»teAt«,  102 
Id.  425 ;  Moody  v.  The  P.  Ry.,  68  Mo.  470 ;  Mahlan  v.  iM.,  49 
Mich.  585 ;  Penn.  Co.  v.  Righter,  42  N.  J.  L.  180 ;  Te/fer  v.  K 
Rd.,  30  Id.  188 ;  M.  ^  E.  Rd.  v.  iTaaton,  33  Id.  147 ;  Mur- 
ray y.  Rd.,  81  La.  Ann.  490 ;  C.  ^N.  W.  Rd.  v.  JDimick,  96  111. 
42;  C,  B.  ^  Q.  Rd.  v.  Damerell,  81  Id.  450;  C.  ^  N.  W.  Rd. 
Y.  Hatch,  79  Id.  137  ;  Abhett  v.  Rd.,  30  Minn.  482;  especially, 
where  knowing  of  the  immediate  proximity  of  the  train :  Kelley 
V.  Rd.,  75  Mo.  138 ;  PakaUneky  v.  N.  Y.  C.  ^  B.  R  Rd.,  82  N.  T. 
424 ;  UnMt  v.  Rd.,  35  Id.  9 ;  Palye  v.  Frie  Ry.,  30  N.  J.  Eq. 
604 ;  Parker  v.  W.  ^  W.  Rd.,  86  N.  C.  221 ;  or  where  using  a 
priyate  crossing :  Johnson  y.  L.  ^  N.  Rd.  (Ky.  1883)  13  Am.  &; 
Eng.  Rd.  Cas.  628 ;  Cordell  y.  N.  Y.  C.  ^  H.  R.  Rd.,  75  N.  T. 
330.  And  it  is  held  necessarily  fatal  to  an  action,  if  a  traveller 
approaches  a  dangerous  crossing  at  such  speed  as  to  be  unable  to 
stop  his  horses  before  getting  on  the  track,  as  he  does  it  at  his  own 
peril  of  being  injured  by  a  collision  with  an  approaching  train. 
In  doing  so,  he  not  only  rashly  risks  his  own  life  and  property,  but 
puts  into  jeopardy  the  lives  of  the  passengers  and  employees  on  the 
approaching  train :  Tucker  y.  Duncan,  4  Woods  652 ;  Wilde  y. 
H.  R.  Rd.,  24  N.  T.  430  ;  Chrippen  y.  N.  Y.  C  Rd.,  40  Id.  34 ; 
Hating  y.  N.  Y.  ^  Frie  Ry.,  13  Barb.  9 ;  Crlendening  y.  Sharp, 
22  Hun  78;  Salter  y.  U.  P.  Rd.,  18  Id.  187;  Mantel  y.  C, 
M.  ^  St.  P.  Rd.,  38  Minn.  62 ;  U.  P.  Ry.  y.  Adams,  33  Kan. 
427 ;  Fletcher  v.  A.  ^  P.  Rd.,  64  Mo.  484  ;  Benton  v.  Central  Ry., 
42  Iowa  193  ;  L.  S.  ^  U.  S.  Rd.  y.  Miller,  25  Mich.  274 ;  Growe 
Y.  M.C.  Ry.,  67  Me.  100 ;  W.,  St.  L.  f  P.  Ry.  y.  Hicks,  13  111.  App. 
407;  especially,  where  driving  a  horse  at  the  rate  of  a  mile  in  four 
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minutes  :  Flemming  v.  W.  P.  Uy.,  49  Cal.  253.  Even  vhere  a 
traveller,  driving  at  a  brisk  trot,  trusted  to  the  statutory  signals  to 
warn  him  of  an  approaching  train :  Turner  v.  H.  ^  St  J.  ifei,  74 
Mo.  603.  But  in  a  late  case,  TyUr  v.  N,  Y.  ^  It.  RM,  137 
Mass.  238,  in  which  it  was  claimed  that  the  plaintiff  had  no  right 
to  go  so  near  the  track  that  he  could  not  stop  before  reaching  it, 
until  he  had  assured  himself  there  was  no  danger,  the  court  (W. 
Allen,  J.),  said :  ^^The  true  proposition  is,  that  the  plaintiff  was 
bound  to  use  reasonable  care  to  avoid  getting  into  a  position  in 
which  he  could  not  escape  a  collision.  The  fact  that  he  did  not 
find  himself  in  such  a  position  is  not  conclusive  evidence  that  he 
was  there  by  his  own  negligence.  ♦  ♦  ♦  Whether  he  used  due  care 
to  know  if  a  train  was  coming,  and  to  be  in  a  condition  to  avoid  it, 
were  questions  which  depended  upon  inferences  of  fact  to  be  found 
by  the  jury."  The  employees  of  the  company  may  act  upon  the 
presumption  that  a  traveller  seen  approaching  a  railroad  crossing 
will  not  heedlessly  expose  himself  to  known  peril  by  attempting  to 
cross  in  front  of  the  train :  M.  O.  Rd.  v.  Nevieur^  62  Md.  391; 
Parker  v.  Rd,,  86  N.  C.  221 ;  Telfer  v.  N.  Ry.,  30  N.  J.  L 188. 

The  rule  that  a  person  who  voluntarily  and  without  necessity  ex- 
poses himself  to  a  known  danger,  although  the  danger  be  increased  bj 
the  act  of  such  person  in  the  &ce  of  impending  peril,  cannot  recoveri 
is  also  applied  to  trespassers  upon  the  tracks  of  railroads.  A  person 
enters  upon  such  tracks  at  his  peril ;  the  company  having  an  exclasire 
right  of  way,  and  being  under  no  obligations  to  intruders  upon  it 
The  company  has  a  right  to  presume  that  no  one  without  right  will 
be  upon  its  track,  and  also  to  presume  that  if  any  person  is  seen  upon 
the  same  that  he  will  leave  it  at  the  last  moment,  at  least,  and  this 
until  possibly  too  late  to  avoid  collision.  If,  however,  the  injarj) 
even  to  a  wrongdoer,  be  inflicted  wilfully  or  wantonly,  or  by  ^ 
carelessness  under  the  circumstances  of  the  case,  then,  althoagh 
negligent,  the  plaintiff  may  recover:  Mason  v.  iM.,  27  Kans-So; 
Logan  v.  Rd.,  77  Mo.  663 ;  Mulherrin  v.  Rd,,  81  Penn.  St.  366; 
Pennsylvania  Rd.  v.  Eummell^  44  Id.  379 ;  State  v.  B.^P-  ^ 
68  Md.  221,  482;  Pennsylvania  Rd.  v.  Sinclair,  62  IndJ09; 
McCarty  v.  Del  ^  H.  Canal  Co.,  17  Hun  74 ;  Rmndi  ▼•  I^^^ 
L.  ^  W.  Ry.,  64  N.  Y.  129;  Johnson  v.  Rd.,  125  Mass.  75; 
LoveU  V.  Rd.,  9  Allen  557 ;  Murphy  v.  Rd.,  38  Iowa  639;  Col(^^ 
Central  Rd.  v.  Holmes,  5  Col.  197  ;  Souih  Western  Rd.  ▼•  ^^^ 
kerson,  61  Ga.  114;  HI.  Cent.  Rd.  v.  Hetherington,  88  D1.510; 
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Carter  v.  iM.,  19  S.  C.  20;  IT.  ^  T.  0.  Rd.  v.  Smith,  52  Tex. 
178;  B.  ^  0.  Rd.  v.  Sherman,  80  Gratt.  602;  Herring  v.  Rd., 
10  Ired.  L.  402;  Manly  v.  iW.,  74  N.  C.  655;  McClelland  v. 
i2(i.,  94  Ind.  276.  Especially  where  walking  on  trestle-bridges : 
Ma8on  V.  Rd.,  27  Kans.  83;  Tennmbrock  v.  iJd.,  69  Cal.  269; 
Rd.  V.  ffree»€,  19  Am.  &  Eng.  Rd.  Cas.  95  (Ky.,  1884).  Even 
where  upon  the  track  at  the  sufferance  or  with  the  permission  of  the 
company,  they  are  subject  to  all  the  risks  incident  to  so  hazardous 
an  undertaking:  J.  M.  ^  L  Rd,  y.  Qoldmnith,  47  Ind.  43; 
McLaren  v.  Rd,,  8  Am.  k  Eng.  Bd.  Oas.  217 ;  Hogan  v.  Rd,,  59 
Wis.  139;  Fitzpatrick  v.  Fitchburg  Rd.,  128  Mass.  13;  Av^tin 
y.  Rd.,  91  111.  35 ;  O'Donnell  v.  Rd.,  7  Mo.  App.  190. 

And  the  presumption  applies  to  deaf  mutes,  unless  their  mis- 
fortune be  known  to  the  employees  of  the  train :  Zimmerman  v. 
Rd.,  71  Mo.  476;  Cogswell  v.  Bd.,  6  Or.  417  ;  Rd.  v.  McLaren, 
62  Ind.  566 ;  Laicher  v.  Bd,,  28  La.  Ann.  320 ;  L.  ^  K  Rd.  v. 
Coiyper,  6  Am.  &  Eng.  Rd.  Cas.  5  (Ky.  1882) ;  Purl  v.  Rd.,  79 
Mo.  168;  or  to  insensible  or  drunken  men:  lU.  Cent.  Rd.  v. 
Hutchinson,  47  111.  408 ;  South  Western  Ry.  v.  Johnson,  60  Ga. 
667 ;  Dinwiddie  v.  Rd.,  9  Lea  309 ;  Yamall  v.  Rd.,  75  Mo.  575 ; 
Bd.  y.  Sympkins,  54  Tex.  614. 

The  limitation  of  the  rule  stated  also  applies  where  a  person  volun- 
tarily, and  without  necessity,  jumps  from  or  upon  a  railroad  train 
while  in  motion.  The  general  rule  is,  in  such  cases,  that  one  who 
is  guilty  of  such  disregard  of  life  and  personal  safety  will,  by  his 
own  rashness,  defeat  a  recovery,  although  he  may  honestly  believe  that 
he  will  not  be  injured  in  so  doing,  it  being,  nevertheless,  negligence 
to  take  such  risk  :  McCorkle  v.  Rd.,  61  Iowa  555 ;  N.  ^  C  Rd.  v. 
Smithj  9  Lea  470 ;  Cent.  Rd.  v.  Letcher,  69  Ala.  106 ;  Secor  v.  Rd., 
10  Fed.  Rep.  15 ;  Dougherty  v,  C.^B.  ^  Q.  Rd.,  86  111.  467 ;  0.  ^ 
M.  Rd.  V.  Stratum,  78  Id.  88 ;  i.  ^  M.  S.  Rd.  v.  Bangs,  47  Mich. 
470 ;  Bd.  v.  Hendricks,  26  Ind.  228 ;  Knight  v.  Pontchartrain 
By.,  23  La.  Ann.  462 ;  Hubener  v.  Rd.,  23  Id.  492 ;  Harvey  v. 
Eastern  Ry.,  116  Mass.  269;  Hickey  v.  Rd.,  14  Allen  429 ;  Rd.  v. 
Schaufier,  75  Ala.  136  ;  L^  Q.  N.  Rd.  v.  Hassell,  62  Tex.  256 ; 
C.  W.  &  M.  Bd.  v.  Peters,  80  Ind.  168 ;  Bd.  v.  Erouse,  30  Ohio 
St.  222;  St.  L.,  L  M.  &  S.  Bd.  y.  Cantrell,  37  Ark.  519 ;  C.  & 
A.  Rd,  v,  Bandolph,  53  111.  510 ;  JeffersonvUle  Bd.  v.  Swift,  26 
Ind.  459 ;  Lambeth  y  N.  C.  Bd.,  66  N.  C.  494  ;  Kline  v.  C.  P. 
Rd.j  37  Cal.  400 ;  Doss  v.  M.,  K.  &  T.  Ry.,  59  Mo.  27 ;  Swigert 
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V.  ff.  &  St  J.  Rd,  75  Id.  426 ;  MorriaanY.  Erie  Ry.,  56  N.T. 
802 ;  a.,  H.  &  S.  A.  Rd.  v.  Smith,  69  Tex.  406 ;  especially 
where  a  passenger  steps  off  a  moving  train  contrary  to  the  warning 
of  train  employees :  Jewell  v.  JM.,  64  Wis.  610.  Nor  will  a  pas- 
senger be  justified  in  exposing  himself  to  sach  peril  upon  the  com- 
mand, direction  or  advice  of  a  conductor  or  other  official  on  the 
train,  be  it  ever  so  plain  and  unambiguous.  In  such  a  case  the  pas- 
senger should,  instead  of  complying,  disobey  such  command  or  dis- 
regard such  advice,  for  otherwise  his  rashness  in  exposing  himself 
to  visible  danger  will  defeat  recovery  in  any  case :  SouthwaUrn 
Ry.  V.  Singleton,  66  Ga.  252 ;  s.  c.  67  Id.  306 ;  St,  i.,  I.  R.  & 
S.  Rd.  Y.Cantrell,  37  Ark.  519 ;  Rd.  v.  Krause^SO  Ohio  St.  222; 
0.  B.  &  Q.  Rd.  V.  Hazzard,  26  111.  373 ;  J.  &  O.  Bd.  v.  Een- 
drickBy  26  Ind.  228. 

William  Colebroosb. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Pennsylvania. 
BENTLEY  v.  LAMB. 

The  duty  to  perfonn  a  positire  promise  which  is  not  contrary  to  law  or  to  pablic 
policy  I  or  obtained  by  fraad,  imposition,  undue  influence,  or  mistake,  is  an  obligsr 
tion  in  morals,  and  being  so,  it  is  a  sufficient  consideration  for  an  express  prooiise. 

A.  gave  to  B.,  who  had  been  employed  by  him  for  a  number  of  years  as 
sales- lady,  a  due-bill  for  |3000,  payable  within  one  year  after  his  death.  This  doe- 
bill  was  given  in  pursuance  of  an  agreement  wherein  he  agreed  to  give  her  the  same, 
and  stated  that  it  was  for  additional  compensation  for  services  rendered.  A.  died, 
and  his  executors,  on  suit  being  brought  on  the  due-bill,  set  up  want  of  consider- 
ation. Heldf  that  the  seryices  rendered,  although  partly  paid  for,  were  snfficieDt 
consideration  for  the  due-bill. 

Error  to  Common  Pleas  No.  1,  Philadelphia  county. 

Assumpsit  by  Julia  W.  Lamb  against  William  K.  Bentley  and 

Elizabeth  Green,  executors  of  John  B.  Green,  deceased,  upon  a 

due-bill  for  J8000,  given  by  decedent  to  plaintiff.     The  action  waa 

upon  the  following  due-bill : 

"Philadelphia,  April  6th  1888. 

'^  Due  Miss  Julia  W.  Lamb,  three  thousand  dollars,  additional 
compensation  as  sales-lady  in  my  store.  No.  728  Spring  Garden 
street,  payable  one  year  after  my  decease,  by  my  executors  or  admin- 
istrators to  be  paid  out  of  my  estate.  If  Miss  Julia  W.  Lamb  dies 
before  it  becomes  due,  the  money  will  revert  back  to  the  estate. 

[Signed]  John  B.  Green,  728  Spring  Garden  Street'' 
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This  was  given  in  pursuance  of  an  agreement  of  like  date,  which 
read  thus : 

"Philadelphia,  April  5th  1888. 

"  Whereas,  Miss  Julia  W.  Lamb  has  been  in  my  employ  for  about 
twenty- three  years  as  sales-lady,  and  having  been  faithful  in  the 
discharge  of  her  duty,  and  wishing  to  give  her  additional  compen- 
sation for  the  services  rendered,  I  hereby  agree  to  give  her  a  due- 
bill  of  three  thousand  dollars,  payable  by  my  executors  within  one 
year  from  the  time  of  my  decease,  to  be  paid  out  of  my  estate. 

[Signed]  John  B.  Green,  728  Spring  Garden  Street." 

John  B.  Green  died  June  14th  1883,  leaving  a  will  dated  June 
Ist  1883,  which  revoked  all  prior  wills.  The  testator's  daughter 
swore  that  on  the  Tuesday  following  her  father's  decease  she  paid 
the  plaintiff  "  her  week's  wages,  six  dollars.  I  knevr  that  six  dol- 
lars was  her  week's  wages,  as  I  have  frequently  paid  her  before. 
She  did  not  claim  anything  more  being  due  her.  She  said  that  it 
was  all  right."  The  court  instructed  the  jury  to  find  a  verdict  for 
the  plaintiff.  Verdict  and  judgment  accordingly  for  plaintiff,  where- 
upon defendants  took  this  writ. 

John  G.  Johnson^  for  plaintiiis  in  error. 

James  S,  Williams  and  M.  Hampton  Todd^  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Gbeen,  J. — We  do  not  see  how  we  can  say  as  matter  of  law 
that  there  was  no  evidence  of  a  consideration  for  the  obligation  in 
suit.  There  was  no  testimony  as  to  what  the  actual  agreement 
of  the  parties  was  in  regard  to  the  compensation  to  be  paid  to  the 
plaintiff  for  her  services.  There  was  inferential  evidence  that  it 
was  six  dollars  per  week,  because  that  amount  was  paid  to  and 
accepted  by  her  for  one  week's  service  after  the  testator's  death. 
But  this  is  not  necessarily  inconsistent  with  a  possible  promise  that 
she  should  be  paid  a  larger  sum.  It  is,  of  course,  consistent  with 
the  theory  that  the  sum  thus  paid  was  the  stipulated  compensation, 
and  therefore  it  would  be  evidence,  though  not  conclusive,  in  an 
action  for  the  services.  But  here  the  action  is  upon  an  express 
positive  promise,  in  writing,  signed  by  the  decedent,  to  pay  a  fixed 
sum.  The  only  defence  is  want  of  consideration.  What  is  the 
state  of  the  proof  upon  this  subject?     A  previous  writing,  also. 

Vol.  XXXIV.— so 
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signed  by  the  decedent,  is  in  evidence,  in  which  he  recites  that  the 
plaintifT  had  been  in  his  employment  for  twenty-three  years  as 
sales-lady ;  that  she  had  been  faithful  in  the  discharge  of  her  duty; 
and  that  he  wished  to  give  her  additional  compensation  for  her  ser- 
vices ;  and  in  consideration  of  these  facts  he  agrees  that  he  will 
give  her  a  due-bill  for  93000,  to  be  paid  by  his  executors  within  one 
year  after  his  death.  The  decedent  lived  upwards  of  two  months 
after  this  paper  was  executed,  and  the  plaintiff  continued  to  ren- 
der him  service  to  the  time  of  his  death.  The  writing  not  only 
recognises,  but  declares,  that  the  due-bill  shall  be  given  as  compen- 
sation for  services  rendered — additional  compensation,  it  is  true,  bat 
compensation  nevertheless.  To  what  it  was  additional  we  do  not 
know.  Whether  it  was  additional  to  full  or  only  partial  compen- 
sation previously  paid,  is  only  a  matter  of  conjecture.  There  is  no 
inference  of  law  that  the  previous  compensation  was  in  fall,  and 
the  inference  of  fact  would  rather  be  that  it  was  partial  only,  sim- 
ply  because  the  decedent  himself  so  treats  and  declares  it.  Such  a 
declaration  is  certainly  some  evidence  that  there  was  an  obligation 
which  the  decedent  regarded  as  binding  upon  him ;  and  in  consi- 
deration of  his  own  sense  of  duty  in  the  circumstances,  no  matter 
how  it  arose,  he  contracted  with  the  plaintiff  that  he  would  give 
her  a  due-bill  for  the  amount  stated.  In  execution  of  this  contract 
he  did  give  her  the  due-bill  in  question  upon  which  this  suit  is 
founded.  If  it  be  granted  that  the  agreement  to  give  the  due-bill 
imposed  no  legal  obligation,  how  can  it  be  denied  that  it  created  at 
least  a  moral  obligation  to  do  so  ?  The  duty  to  perform  a  positive 
promise  which  is  not  contrary  to  law  or  to  public  policy,  or  obtained 
by  fraud,  imposition,  undue  influence,  or  mistake,  is  certainly  an 
obligation  in  morals,  and,  if  so,  it  is  a  sufficient  consideration  for 
an  express  promise.  But  in  the  due-bill  the  recital  of  the  consi- 
deration of  actual  services  rendered  is  repeated,  and  it  is  some  proof 
that  the  services  had  been  rendered,  and  had  not  been  fiilly  com- 
pensated. The  decedent  himself  so  admits  and  asserts,  and  it  would 
be  an  unjust  assumption  in  the  law  to  infer  the  contrary  in  the  face 
of  such  testimony.  These  features  in  the  present  case  constitnte  a 
wide  difference  between  it  and  the  cases  cited  for  the  plaintiff  in 
error,  in  which  it  was  either  proved  or  properly  assumed  that  the 
past  consideration  was  entirely  executed.  Here  there  is,  in  the  first 
place,  a  written  agreement  to  give  the  due-bill,  and  the  actual  exe- 
cution and  delivery  of  the  due-bill  in  performance  of  that  agree- 


BENTLEY  v.  LAMB.  635 

ment.  There  is,  in  addition,  the  andispated  declaration  of  the 
promise,  that  both  the  agreement  and  dae-bill  were  given  as  com- 
pensation for  long  and  faithful  services  actually  rendered  by  the 
plaintiff,  and  no  distinct  proof  that  those  services  had  been  fully 
paid  for.  In  such  circumstances  we  cannot  say  there  was  no  evi- 
dence of  any  obligation,  legal  or  moral,  to  give  the  due-bill  in  ques- 
tion ;  and,  such  being  the  case,  there  being  nothing  else  to  impeach 
the  right  of  recovery,  the  court  below  was  right  in  directing  a  ver- 
dict for  the  plaintiff.  Judgment  affirmed. 

We  hare  read  this  case  with  more  than  executors,  of  money  advanced  to  her  son- 

Dsaal  interest,  on  account  of  the  import-  in-law,  at  her  request,  on  the  security  of 

ant   question   involved,  and   because  it  said  bond.     This  case  is  supported  by  a 

has  seemed  to  us  that  the  rule  therein  laid  number  of  cases   and  dicta :  Atkins  v. 

down  respecting  the  sufficiency  of  a  mere  Banwelif  S  East  506  ;  Hawkes  v.  Saun- 

moral  obligation  to  support  an  express  dersy  I  Cowp.  S94  ;  Gibba  v.  MerriU,  3 

promise  can   hardly  be  regarded  as  the  Taunt.  311  ;  Seaman  v.  /Vic«,  2  Bing. 

rule  of  the  common  law.    If  there  is  any  439  ;  BentUy  v.  Atorse,  1 4  Johns.  468  ; 

one  well-settled  rule  of  the  common  law,  Giaas  v.  Beach,  5  Vt;  176  ;  Barlow  v. 

it  is  that  a  valuable  consideration  is  ne-  Smith,  4  Id.  144 ;  Turner  v.  Patridge,  3 

cessary  to  support  a  simple  contract ;  and  P.  &  W.  172;  Commissioners  v.  Perry, 

we    have  always   understood   a  merely  5   Ohio   58  ;  Fairchild  v.  Bell,  1  Rice 

moral  obligation   not  to  be   a  valuable  (S.   C.)   Dig.  60 ;  Stewart  v.  Eden,  2 

consideration.      With  reference  to  this  Gaines  150  ;    Wilson  v.  ^tirr,  25  Wend, 

qnestion,  Mr.  Baron  Parkb  said:  ''A  386.     See,  also,  Goulding  v.  Davidson^ 

mere  moral  consideration   is  nothing:*'  26  N.  Y.  604. 

Jenatnys  T.  Broum,^  M.  ft  W.  501.  See  The  case  of  Lee  v.  Muggeridge^  is, 

the  cases  collected  in  1  Pars.  Cont.  *432  howerer,  believed  to  be  opposed  to  the 

-4.     With  reference  to  this  subject  Mr.  weight  of  common-law  authority.     Be* 

ParsonA  says  :  **  The  rule  may  now  be  sides  the  authorities  already  cited,  see 

stated  as  follows :  A  moral  obligation  to  Littlefield  v.  Shee,  2  B.  ft  Ad.  813: 

pay  money  or  to  perform  a  duty  is  a  good  Monkman  v.  Shepherdson,  11   A.   ft  E. 

consideration   for  a  promise  to  do  so,  415 ;  Beaumont  v.  Reeve,  8  Q.  B.  486 ; 

where  there  was  originally  an  obligation  Eastwood  v.  Kenyon,  11  A.  ft  E.  447  ; 

to  pay  the  money  or  to  do  the  duty,  which  Kaye  t.  Dutton,  7  M.  ft  G.  807  ;  Cook 

was  enforceable  at  law  but  for  the  inter-  t.  Bradley,  7  Conn.  57;  Alills  v.  Wyman, 

ference  of  some  rule  of  law  :"  1  Pars.  3  Pick.    207;    Edwards    v.  Davis^    16 

Cont.  *434 ;  note  to  Wennall  v.  Adney,  Johns.    283.   note ;  Smith  v.    Ware,  1 3 

3  B.  ft  P.  249.  Id.  259  :  McPherson  v.  Rees,  2  P.  &  W. 

It  is  true  that  the  case  of  Lee  v.  Mug-  521  ;  Freeman  v.  Robinson^  9  Vroom  383; 
geridge,  5  Taunt.  36,  lays  down  the  rule  Dodge  v.  Adams,  19  Pick.  429  ;  Loomis 
that  a  moral  obligation  is  a  good  consid-  v.  Newhall,  15  Id.  159  ;  Parker  v.  Car- 
era  tion  for  a  subsequent  promise  to  pay,  ter,  4  Munf.  273  ;  Hawley  v.  Farrar,  1 
and  applies  the  doctrine  to  the  promise  Vt.  420 ;  Farnham  v.  O'Brien,  22  Me. 
of  a  woman  made  after  the  death  of  her  475  ;  Warren  v.  Whitney,  24  Id.  561 ; 
hosband  to  pay  a  bond  made  by  herdur-  Snecely  v.  Read,  9  Watts  396  ;  Ehle  v. 
ing  coverture  for  the  repayment  by  her  Judson,  24  Wend.  97  ;  Geer  v.  Archer^ 
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8  Barb.  420 ;  Shepard  v.  Rhodes,  7  R.  I. 
472  ;  Bates  v.  Watson^  1  Soeed  376 ; 
Nash  T.  Russell,  5  Barb.  556 ;  Watkins 
V.  Halslead^  8  Sandf.  311  ;  AUen  T.Bry- 
son  (S.  Ct.  Iowa),  25  N.  W.  Rep.  820 ; 
Telv.  41  b;  Mete.  Contr.  178  ;  1  Chit. 
Contr.  (11th  Am.  ed.)  52 ;  2  Bl.  Com. 
(Cooley's  ed.)  445,  note  ;  1  Pars.  Cont. 
•434. 

Possibly  upon  the  facts  of  the  principal 
case  the  court  was  warranted  in  saying 
that  it  could  not  sajr  as  matter  of  law  that 
there  was  no  evidence  of  a  consideration. 
Bat  upon  the  other  hand  there  was,  as  it 
seems  to  ns,  evidence  tending  to  show 
that  the  due-bill  was  a  mere  gratuity, 
and  it  seems  to  us  that  the  question  was 
properly  one  of  fact  for  the  jury.    The 


equities  of  the  case  were  dearly  with  the 
plaintiff,  and  one  cannot  regret  thst  tbe 
decision  was  in  her  faror.  But  tbe  court 
have,  as  it  seems  to  us,  in  laying  down 
the  rule  that  the  duty  to  perfonn  a  pos- 
itive promise  which  is  not  contrary  to  Uv 
or  to  public  policy,  or  obtained  by  fraud, 
imposition,  undue  influence  or  mistake, 
is  an  obligation  in  morals,  and,  if  lo, 
sufficient  consideration  for  an  expmi 
promise,  gone  farther  than  the  Engli^ 
or  American  authorities  will  support 
them;  or  to  state  our  opinion  more  cleailT, 
it  seems  to  us  that  this  doctrine  can  fiad 
no  valid  support  in  the  common  law. 

M.  D.  EWBLL. 

Chicago. 


Supreme  Catirt  of  Oregon. 

WHITE  V.  COUNTY  JUDGE. 

Where  a  state  constitution  provides  that  every  white  male  citisen,  who  duJl  bare 
resided  in  the  state  for  a  certain  period  preceding  the  election,  shall  hare  tbe  right 
to  vote,  any  registry  law  which  requires  previous  r^stry  of  the  citisen  ss  a  pre^ 
requisite  to  the  right  to  vote  is  unconstitutional  and  void. 

Such  a  law  is  not  a  rule  of  procedure,  but  a  legislative  condition  attempted  to  be 
attached  to  the  exercise  of  a  constitutional  right. 

This  suit  was  brought  to  determine  the  constitutionality  of  the 
late  act  providing  for  the  registration  of  voters.  The  constitation 
of  Oregon,  art.  2,  sect.  2,  provides :  '^  In  all  elections  not  other- 
wise provided  for  by  this  constitution,  every  white  male  citiseD  of 
the  United  States  of  the  age  of  twenty-one  years  and  upwards  vho 
shall  have  resided  in  the  state  during  the  six  months  immediately 
preceding  such  election,  and  every  white  male  of  foreign  birth  of  the 
age  of  twenty-one  years  and  upwards  who  shall  have  resided  in  this 
state  during  the  six  months  immediately  preceding  such  dectioD, 
and  shall  have  declared  his  intention  to  become  a  citizen  of  die 
United  States  one  year  preceding  such  election,  conformably  to  the 
laws  of  the  United  States  on  the  subject  of  naturalization,  shall  be 
entitled  to  vote  at  all  elections  authorized  by  law." 

&.  A.  MoBride^  W.  D.  Fenton  and  John  Burnett,  for  appellant 
Joseph  Simon  and  John  M.  Oearin,  contrcu 
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The  opinion  of  the  coart  was  delivered  by 

Waldo,  C.  J. — The  district-attorney  for  the  fifth  judicial  dis- 
trict, as  a  sample  of  the  workings  of  the  law,  explained  how  he 
oould  be  deprived  of  his  vote  by  the  mere  fact  of  necessary  absence 
from  Clackamas  county  daring  the  period  of  registration  in  attend- 
ing to  his  official  duties  in  other  counties  in  his  district.  We  find 
it  unnecessary,  however,  to  enter  into  an  examination  of  the  details 
of  the  act,  for  it  is  met  at  the  threshold  by  a  fatal  objection.  As 
we  construe  the  constitution,  every  law  which  requires  previous 
registry  as  a  prerequisite  to  the  right  to  vote  is,  ipso  facto,  void. 
The  legislature  would  have  the  power  by  implication,  had  it  not 
been  expressly  conferred,  to  prescribe  the  manner  of  regulating  and 
conducting  the  elections;  but  the  right  to  vote  itself  has  been 
placed  beyond  their  interference  or  control.  This  fact  seems  to  have 
been  forgotten  in  framing  the  act.  And  how  different,  apparently, 
was  the  framers'  conception  of  the  important  nature  of  the  right 
from  that  of  Lord  Holt,  nearly  two  hundred  years  ago,  a  judge 
who  was  never  accused  of  being  recreant  to  the  liberties  of  Eng- 
lishmen, '^  that  a  right  which  a  man  has  to  give  his  vote  at  the 
election  of  a  person  to  represent  him  in  parliament,  there  to  concur 
to  the  making  of  laws,  which  are  to  him  his  liberty  and  property, 
is  a  most  transcendent  thing  and  of  a  high  nature :"  Ashby  v. 
White,  2  Ld.  Raym.  953.  If  the  attention  were  not  permitted  to 
wander  beyond  the  act  itself,  the  thought  would  hardly  occur  that 
the  legislature  was  dealing  with  a  right  vested  in  the  citizen  by 
the  constitution — a  right  of  which  *^  no  department  of  the  govern- 
ment, nor  all  of  them  combined,"  said  the  court  in  State  v.  Adams^ 
2  Stew.  239,  ''  have  the  power  to  divest  an  individual  otherwise 
than  is  prescribed  by  the  constitution."  So  in  Broum  v.  EummeU 
6  Penn.  St.  86,  Coulter,  J.,  said :  "  The  most  important  of  all 
our  franchises,  the  right  of  an  elector  and  citizen,  cannot,  in  a  con- 
fined sense,  be  called  property.  It  is  not  assets  to  pay  debts,  nor 
does  it  descend  to  the  heir  or  administrator.  But  who  does  not  feel 
its  value,  and  who  but  would  turn  pale  if  he  thought  he  could  be 
deprived  of  it,  without  hearing  or  trial,  by  Act  of  Assembly?" 
Important,  however,  as  the  question  may  be,  we  approach  its  con- 
sideration without  solicitude,  other  than  an  anxiety  to  understand 
and  declare  the  law  of  the  land.  That  inveterate  argument,  the 
gravity  of  declaring  an  act  of  the  legislature  unconstitutional,  was 
urged  as  usual  in  such  cases.     If)  however,  a  law  be  unconstitu- 
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tional,  the  gravity  of  not  declaring  it  to  be  so  is  also  irorthy  of 
consideration.    Our  constitutions  are  ^'  written  securities  of  liberty/' 
as  Chief  Justice  Buffin  has  expressed  it.     That  sound  and  able 
judge,  Mr.  Justice  Campbell,  of  Michigan,  well  said,  in  Sean^. 
Cottrellj  5  Mich.  283,  that  *' every  unconstitutional  law  which  is 
made  to  stand  creates  a  permanent  and  deadly  evil  by  overtaming 
the  only  safeguards  we  have  against  public  usurpation."     The  judi- 
ciary, as  the  guardians  of  the  peopIe*s  constitutional  liberties,  must 
in  duty  observe  that  vigilance  against  constitutional  encroachmeDt, 
which  is  said  to  be  the  price  of  liberty.     The  rales  of  law  are  b^ 
yond  the  control  of  those  who  are  merely  to  declare  what  the  law  is. 
In  every  case,  the  gravity  consists  in  ascertaining  what  the  law 
is.    A  text  of  the  famous  Littleton  has  come  down  to  us  in  the  year 
books  (Year  Book,  6th  ed.  4,  8,  pi.  18):  Le  ley  eM  Umt  un  engreind 
et  meind — the  law  is  all  one  in  great  things  and  small.     The  right 
to  vote,  under  the  Constitution,  is  a  vested  and  constitutional  right. 
'^  When  I  say  a  right  is  vested,  I  mean  that  he  has  the  power  to  do 
certain  actions,  or  to  possess  certain  things,  according  to  the  law  of 
the  land."    Chasb,  J.,  in  Oalder  v.  Bull,  8  Dall,  394.   If  the  right 
be  vested  by  the  constitution,  it  denotes  a  right  that  cannot,  under 
the  constitution,  be  taken  away  :  Rich  v.  Fhmders,  39  N.  H.  385 ; 
Eakin  v.  Raub,  12  S.  &  B.  360.    It  would  seem  that  every  case, 
from   Capen  v.  Foster,  12  Pick.  485,  down,  which  has  sustained 
against  similar  objections  the  constitutionality  of  a  registry  law 
which  requires  previous  registry  as  a  prerequisite  to  the  right  to 
vote,  has  taken  it  for  granted  that  such  laws  were  mere  rules  of  pro- 
cedure.    It  was  assumed  in  Capen  v.  Foster^  supra,  that  the  right 
to  make  investigations  into  the  qualifications  of  voters  necessarily 
implies  the  right  to  compel  the  voter  to  furnish  previous  proof  of 
his  qualifications ;  that  such  a  law  was  but "  a  reasonable  and  conT^ 
nient  regulation  of  the  mode  of  exercising  the  right  of  voting."  It 
was  placed  on  the  same  footing  with  a  law  which  required  the  voter 
to  offer  his  vote  in  writing.     Now,  voting  mva  voce,  or  by  ballot,  is 
a  pure  rule  of  procedure.     So  are  laws  regulating  polling  places, 
and  the  time  for  opening  and  closing  the  polls.     He  who  takes 
a  check  to  a  bank  to  cash   it  must  endorse  it.      He  who  pays 
money  is  entitled  to  a  receipt.     This  is  procedure.     But  if  a  con- 
tract be  to  pay  money  on  a  fixed  day,  a  subsequent  law  requiring 
the  payee  to  give  ten  days'  notice  of  the  time  and  place  of  pay- 
ment, or  no  obligation  to  pay  shall  arise,  affects  the  substance  of 
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the  contract,  and  is  void.  It  is  conceived  that  laws  are  of  like 
nature  which  require  previous  registry  in  order  to  vote.  Where 
the  right  is  secured  by  the  constitution,  such  laws,  having  merely  a 
legislative  sanction,  are  void.  The  true  view  of  this  question  seems 
to  bo  that  stated  in  State  v.  Bakery  38  Wis.  86,  that  where  registry 
is  required  as  a  prerequisite  to  the  right  to  vote,  such  registry  is  a 
condition  precedent  to  the  right  itself,  and  therefore  a  rule  of  sub- 
stantive law.  This  principle  was  subsequently  practically  applied 
in  Dells  v.  Kennedy,  49  Wis.  555,  in  which  a  registry  law  of  Wis- 
consin was  held  to  be  void.  It  results  as  follows :  A  right  has  been 
defined  by  Mr.  Justice  Holmes  to  be  the  legal  consequence  which 
attaches  to  certain  facts :  The  Common  Law  214.  Every  fact  which 
forms  one  of  the  group  of  facts,  of  which  the  right  is  the  legal  con- 
sequence, appertains  to  the  substance  of  the  right. 

The  right  to  vote  under  the  constitution  may  be  defined  to  be  a 
vested  right  in  prcesenii^  to  be  exercised  in  future  on  a  fixed  day. 
When  that  day  arrives  and  the  right  is  to  be  exercised,  every  fact 
essential  to  the  existence  of  the  right  is  a  substantive  fact.  Pre- 
vious registry  in  order  to  vote  is  precisely  such  a  fact.  It  is  a  con- 
dition precedent  which  must  be  performed,  or  when  the  day  arrives 
no  right  will  exist.  Procedure  ex  vi  termini  appertains  to  the  mode 
of  enjoyment  or  enforcement  of  a  right.  No  rule  of  procedure  can 
operate  anterior  to  the  time  when  the  right  is  to  be  enjoyed  or 
enforced.  It  cannot  have  effect  to  determine  a  right  before  the  right 
accrues.  The  distinction,  therefore,  sought  to  be  drawn  on  this 
subject  between  what  constitutes  a  qualification  and  what  in  contra- 
distinction is  called  a  mode  of  proof  of  qualification,  is  unsubstan- 
tial. We  may  say  of  the  attempted  distinction  in  words  of  a  chief 
justice  in  England  centuries  ago :  *'  Therefore,  we  must  take  off 
this  veil  and  cover  of  words  which  make  a  show  of  something  and 
in  truth  are  nothing."  ^*  Every  definition  of  the  qualification  of 
voters,"  said  Mr.  Drake,  the  author  of  the  Law  of  Attachment, 
arguing  in  Blair  v.  Ridgely,  41  Mo.  168,  ''  is  but  a  statement  of 
the  terms  on  which  men  may  vote;  and  in  every  instance,  such  defi- 
nitions refer  to  what  a  party  has  done  as  well  as  to  what  he  is. 
They  say  to  the  voter  :  '  If  you  have  done  certain  things  you  can 
vote.'  "  He  who  does  not  register  is  not  qualified  to  vote,  and  hence 
is  not  a  qualified  elector — a  phrase  that  is  used  five  times  in  the 
constitution  to  signify  those  who  are  entitled  to  go  to  the  polls  on 
election  day  and  legally  vote.     See  Byrne  v.  State,  12  Wis.  524  ; 
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Sanford  v.  Prentice^  28  Id.  363.  But  under  this  act,  he  who  goes 
to  the  polls  on  election  day,  possessing  every  constitational  qnalifi- 
cation,  may  find  that  the  legislature  has  stepped  in  between  him 
and  the  constitution.  He  finds  his  vote  denied  because  he  has  not 
done  something  which  the  legislature  has  required  him  to  do.  He 
discovers  that  he  is  not  a  qualified  elector,  and  yet  be  is  told  diat 
his  omission  to  do  the  act  which  had  efiect  to  disqualify  him  is  not 
itself  a  disqualification.  Or  if  he  had  performed  the  act,  that  his 
performance  does  not  constitute  a  qualification.  This  will  DOt  square 
with  the  logic  of  facts.  The  distinction  is  between  what  is  Bubstantive 
and  what  is  modal.  He  who  has  a  right  to  do  something  to-morrow 
can  never  be  secure  of  his  right  before  to-morrow  comes.  If  this 
can  result,  then  the  constitution  does  not  mean  what  it  says.  He- 
Caffarty  v.  Chiyer^  69  Penn.  St.  Ill,  very  aptly  says :  "  Can  the 
legislature  then  take  away  from  an  elector  his  right  to  vote  while 
he  possesses  all  the  qualifications  required  by  the  constitation? 
This  is  the  question  now  before  us.  When  the  citizen  goes  to  the 
polls  on  election  day  with  the  constitution  in  his  hand  and  presents 
it  as  giving  him  a  right  to  vote,  can  he  be  told,  '  true,  you  have  every 
qualification  that  instrument  requires ;  it  declares  you  entitled  to 
the  right  of  an  elector,  but  an  Act  of  Assembly  forbids  your  vote, 
and  therefore  it  cannot  be  received.'  If  so,  the  legislature  is  sape- 
rior  to  the  organic  law  of  the  state ;  and  the  legislature,  instead  of 
being  controlled  by  it,  may  mould  the  constitution  at  their  pleasure. 
Such  is  not  the  law."  And  so  must  we  say  in  this  case.  Where 
a  constitution  provides,  as  does  that  of  New  York,  ^^  that  laws  shall 
be  made  for  ascertaining  by  proper  proofs  the  citizens  who  shall  be 
entitled  to  the  right  of  suffrage,'*  the  power  to  pass  a  registry,  law 
seems  fully  implied.  See  U.  S.  v.  Quinn,  8  Blatchf.  59.  The  case 
of  State  V.  ButtSj  31  Kans.  554,  was  grounded  on  a  like  constitu- 
tional clause.  The  difference  between  those  cases  and  the  present 
is  the  difference  between  a  case  where  a  power  has  been  conferred 
and  a  case  where  it  has  not.  So,  on  the  other  hand,  a  question  can 
never  arise  under  a  constitution  like  that  of  Texas,  which  has  de- 
clared in  unequivocal  terms,  that  ^^  no  law  shall  ever  be  enacted 
requiring  a  registration  of  the  voters  of  this  state."  See  F.  &  v. 
Slater^  4  Woods  358.  The  right  of  the  plaintiff  to  maintain  this 
suit  is  set  at  rest  by  the  decision  of  this  court  in  Carman  v« 
Woodruffs  10  Oregon  133.     The  opinion  cites,  with  many  other 
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cases,  Page  v.  AlUn^  58  Penn.  St.  338,  which  presented  this  very 

case. 

Injunction  granted. 

Thayer,  J.,  dissented. 


"  Id  all  cases  where  the  constitution  has 
conferred  a  political  right  or  pririlego, 
and  where  the  constitution  has  not  par- 
ticularly designated  the  manner  in  which 
that  right  is  to  be  exercised,  it  is  clearly 
within  the  just  and  constitutional  limits 
of  the  legislative  power  to  adopt  any  rea- 
sonable and  uniform  regulations  in  regard 
to  the  time  and  mode  of  exercising  that 
right,  which  are  designed  to  secure  and 
facilitate  the  exercise  of  such  right  in  a 
prompt  and  convenient  manner.  Such 
a  construction  wduld  afford  no  warrant 
for  such  an  exercise  of  legislative  power, 
as  under  the  pretence  and  color  of  regu- 
lating should  subvert  or  injuriously  re- 
strain the  right  itself.  *  *  * 

••  The  constitution,  by  carefully  pre- 
scribing the  qualifications  of  voters, 
necessarily  requires  that  an  examination 
of  the  claim  of  persons  to  vote  on  the 
ground  of  possessing  tliese  qualifications 
must  at  some  time  be  had  by  those  who 
are  to  decide  on  them.  •  *  • 

* '  If  tlien  the  constitution  has  made  no 
provision  in  regard  to  the  time,  place 
and  manner  in  which  such  examination 
flhall  be  had,  and  yet  such  examination 
is  necessarily  incident  to  tlie  actual  en- 
joyment and  exercise  of  the  right  of  vot- 
ing, it  constitutes  one  of  those  subjects, 
respecting  the  mode  of  exercising  the 
right,  in  relation  to  which  it  is  competent 
to  the  legislature  to  make  suitable  and 
reasonable  regulation  not  calculated  to 
defeat  or  impair  the  right  of  voting,  but 
rather  to  facilitate  and  secure  the  exer- 
cise of  that  right:**  Shaw,  C.  J.,  in 
Capen  v.  Foster ^  12  Pick.  485  ;  8.  0.  23 
Am.  Dec.  632 ;  State  v.  Lean,  9  Wis. 
279. 

The  necessity  for  some  provision  to 
ascertain  who  are  qualified  voters,  and 
the  propriety  of  a  registry  law  of  some 
nature  for  this  purpose,  seem  to  have  been 
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recognised  in  all  the  reported  cases,  un- 
less the  principal  case  is  to  be  regarded 
as  an  exception. 

**The  object  of  all  registry  laws,** 
says  Taylor,  J.,  **  is  to  ascertain,  before 
the  election  day,  who  are  the  qualified 
electors  in  each  election  district,  and  to 
do  away  with  the  necessity,  as  far  as  pos- 
sible, of  investigating  as  to  the  qualifi- 
cations of  electors  on  the  day  of  election, 
and  to  prevent  fraudulent  voting  by  giv- 
ing publicity  beforehand  to  the  names 
of  all  persons  who  claim  the  right  to  Yote 
at  the  coming  election.  *  *  • 

**  Experience  has  demonstrated  that 
registry  laws  are  necessary  to  insure  a 
fair  and  honest  vote  in  all  large  cities, 
and  such  laws  have  been  enacted  and 
enforced  in  such  cities  in  very  many  of 
the  states  of  the  Union  for  many  years. 
In  order  to  preserve  even  a  pretence  of 
purity  in  elections  in  the  large  centres  of 
population,  it  is  necessary  that  evidence 
of  this  right  of  the  electors  to  vote  should 
be  produced  before  the  day  of  election 
in  order  to  enable  the  real  electors  to 
vote  on  that  day  ;  and  it  would  be  higlily 
inconvenient,  if  not  impossible,  to  make 
the  necessary  investigations  on  that  day. 
Registration  is  in  fact  nothing  more  than 
a  method  of  taking  evidence  beforehand 
of  the  right  of  the  elector  to  vote  on  the 
day  of  election;'*  Dells  v.  Kennedy^  49 
Wis.  555  ;  8.  o.  35  Am.  Rep.  786  ;  Peo- 
ple V.  Hoffman,  5  N.  E.  Rep.  596. 

It  is  generally  conceded  that  a  reg- 
istry law  which  attempts  to  add  to  the 
prescribed  constitutional  qualifications 
for  electors,  by  increasing  the  required 
time  of  residence  or  limiting  the  pre- 
scribed district  wherein  the  elector  may 
vote,  or  providing  for  payment  of  a  spe- 
cial tax  as  a  prerequisite,  or  which  makes 
race  or  class  distinctions,  is  unconstitu- 
tional and  void  :  Page  v.  Allen,  58  Penn. 
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St.  338 ;  State  ▼.  Williams,  5  Wis.  308  ; 
Monroe  v,  ColUns,  17  Ohio  St.  665  ;  U, 
S.  T.  Slater,  A  Woods  358 ;  but  see 
Davis  ▼.  School  District^  44  N.  II.  398. 

About  the  constitutionality  of  registry 
laws  which  require  the  elector  who  has 
not  registered  before  the  day  of  election 
to  make  oath  to  his  qualifications,  of  the 
reasons  for  his  failure  to  register  and  to 
supplement  such  evidence  by  that  of  duly 
registered  election,  there  can  be  no  rea- 
sonable doubt:  State  v,  ffUmantel,  21 
Wis.  566 ;  Edmonds  r,  Banbury,  28  la. 
267  ;  s.  c.  4  Am.  Kep.  177  ;  State  v. 
Baker,  38  Wis.  71  ;  In  re  Election  oj 
McLhnough,  105  Penn.  St.  490 ;  Hj/de 
V.  Brush,  34  Conn.  454. 

'*  There  can  be  no  question  that  the 
legislature  may  provide  all  reasonable 
safeguards  to  preserve  the  ballot  box 
from  fraud,  and  to  maintain  the  purity 
of  our  elections,  and  as  the  wisdom  of 
our  laws,  the  fair  and  impartial  admin- 
istration of  justice,  depend  upon  the  offi- 
cers chosen  by  the  people  and  even  the 
perpetuity  of  our  present  form  of  gov- 
ernment can  only  be  maintained  by  pre- 
serving our  elections  free  from  fraud  and 
corruption,  all  reasonable  requirements, 
for  tlic  purpose  not  calculated  to  abridge 
the  elective  franchise,  are  within  the  scope 
of  legislative  power.  That  the  affidavit 
of  the  elector  and  the  oath  of  the  house- 
holder is  a  reasonable  requirement  would 
seem  to  be  clear  in  all  cases  when  the 
elector*s  name  does  not  appear  upon  the 
registry.  It  in  nowise  abridges  his  right 
to  vote  if  entitled  to  the  privilege :" 
Byler  v.  Asher,  47  111.  101. 

Whether  a  law  is  valid  which  makes 
registration  before  the  day  of  election 
absolutely  necessary  to  vote,  and  pro- 
vides no  way  for  the  elector  to  prove  his 
qualifications  at  the  polls,  is  a  much 
vexed  question.  The  courts  of  Wiscon- 
sin, Ohio  and  Oregon,  supra,  have  de- 
clared such  laws  void. 

In  Daggett  r,  Hudson,  3  N.  E.  Rep. 
(Ohio)  538,  it  is  said  :  **  The  necessary 
absence  of  a  voter  on  the  seven  days  pro- 


vided by  statute  for  registratioD,  either 
by  sickness,  business,  imprisonincm  or 
other  lawful  reason,  absolatelv  forfeits 
for  the  time  being  his  constitationsl  right 
of  suffrage.  He  cannot  anticipate  (x* 
pected  absence  and  register  at  an  earlier 
period.  He  cannot  prove  his  right  by 
the  affidavit  of  others,  and  excaae  his 
personal  appearance  at  the  place  of  reg- 
istration. He  cannot,  on  the  day  of 
election  or  within  five  days  prior  thereto, 
by  any  proof  of  constitutional  qualifica- 
tion, supply  the  want  of  former  registra- 
tion. A  foreigner  who  has  taken  oat  hii 
first  papers  and  made  his  necessary  de- 
claration to  become  a  citizen,  and  whose 
right  to  full  citizenship  and  the  electire 
franchise  will  ripen  during  the  fire  days 
before  or  on  the  day  of  election,  caoDOt 
secure  registration  or  the  right  to  rote  be- 
cause he  cannot  prove  in  advance  that  the 
action  of  the  court  will  natoraliie  him.'* 

In  Dells  V.  Kennedy,  49  Wis.  555,  the 
court  use  much  the  same  argument  and 
add  :  **  That  vice  is  that  the  law  di*» 
franchises  a  constitutionally  qoalified 
elector  without  his  default  or  negligenoe, 
and  makes  no  exception  in  his  faror, 
and  provides  no  method,  chance  or  op> 
portunity  for  him  to  make  proof  of  his 
qualificattons  on  the  day  of  election,  the 
only  time  perhaps  when  he  coold  possibly 
do  so.** 

On  the  other  hand  the  courts  of  Kew 
York,  Massachusetts,  Illinois,  Michigan 
and  Kansas,  have  decided  in  faTor  of 
the  constitutionality  of  laws  requiring 
previous  registration  as  an  absolote  pre 
requisite  to  voting. 

In  Pet^  V.  Hoffmam,  5  N.  E.  Bep. 
596  (111.),  the  court  says:  "Whatcn- 
dcnce  shall  be  required  to  establish  • 
voter's  qualifications  and  how  that  en- 
denoe  shall  be  presented  to  a  body  actios 
upon  it  as  a  matter  of  discrrtioo  vith 
the  legislature.  •  ♦  »  If  cases  can  be 
supposed  where  the  three  weeks*  reqwi*" 
ment  will  deprive  qualified  electors  of 
the  privilege  of  depositing  their  ^otts, 
cases  can  also  be  supposed  where  one 


WHITE  ».  COXJNTT  JUDGE. 


648 


day's  requiremeat  will  work  the  same 
result.  This  mode  of  reasoning,  carried 
out  to  its  logical  sequence,  will  make  any 
kind  of  regiEtry  law  unconstitational ; 
for  it  would  be  a  physical  impossibility 
for  the  judges  of  the  election  to  receive 
the  votes  and  make  up  the  register  at  the 
same  time  and  on  the  same  day.  If  the 
legislature  has  the  power  to  direct  the 
registry  to  be  completed  before  election 
day,  and  if  in  its  wisdom  and  under  a 
sense  of  its  responsibility  to  the  people, 
it  has  said  that  three  weeks  before  elec- 
tion is  a  reasonable  date  for  the  comple- 
tion of  the  registry,  shall  this  court  sub- 
stitute Us  judgment  for  that  of  the  law- 
making power,  and  say  a  shorter  time 
would  have  been  more  reasonable? 
•  *  *  If  closing  the  registry  lists  three 
weeks  before  election  may  deprive  a  few 
persons  becoming  qualified  during  that 
period  of  the  privilege  of  casting  their 
ballots,  keeping  it  open  to  a  later  day, 
may  admit  to  the  polls  hundreds  of  per- 
sons who  should  never  have  been  allowed 
to  vote.** 

So  in  State  r.  Butts,  31  Eans.  537, 
Bbewsb,  J.,  said  :  *'  It  is  true  isolated 
instances  may  occar  where  a  party  through 
absence  or  sickness  is  unable  to  register 
and  so  loses  his  vote,  but  the  same  result 
may  follow  where  any  failure  to  produce 
the  required  evidence  occurs.  It  is  a 
mistake  to  suppose  that  there  is  any  spe- 
cial virtue  in  the  mere  day  of  election. 
If  the  legislature  has  the  right  to  require 
proof  of  a  man*8  qualification,  it  has  a 
right  to  say  when  such  proof  shall  be  fnr- 
Bished  and  before  what  tribunal ;  and 
unless  this  power  is  abused  the  courts 
may  not  interfere.**  It  may  be  remarked 
that  the  constitutional  provisions  referred 
to  in  the  principal  case  gives  no  authority 
to  the  legislatures  of  New  York  and 
Kansas  to  add  to  the  qualifications  of 
electors,  but  simply  to  determine  who  are 
qualified,  a  power  necessarily  implied 
where  not  expressed  :  U.  S.  v.  Qutnn,  8 
Blotchf.  48.  See,  also,  Capen  v.  Foster, 
12  Pick.  485  ;  I^ple  ▼.  Kopplehm,  16 
Mich.  342  ;  P^opU  t.  Wilson,  62  N.  T. 


186  ;  Ensworth  v.  Albin,  46  Mo.  450  ; 
Keenan  v.  Cook,  12  R.  I.  52  ;  People  v. 
Laine,  33  Cal.  55  ;  Webster  v.  Byrnes, 
34  Id.  273  ;  C.  ^  N.,  N.  G.  Rd,  v.  Com- 
missioners, 72  N.  C.  486  ;  Cooley  Const. 
Lim.  757  ;  McCrary  on  Elections  47. 

We  cannot  but  regard  the  latter  doc- 
trine as  supported  by  the  great  weight 
of  authority,  and  a  system  of  registration 
requiring  proof  of  the  elector's  qualifica- 
tions before  election  day,  as  a  reasonable 
regulation,  since  in  many  cities  it  is  a  ns- 
cessitjf  if  the  spirit  of  a  constitution 
designed  to  protect  free  and  equal  elec- 
tions, is  to  be  observed. 

A  registry  law  is  not  unconstitutional, 
which  may  operate  to  require  greater 
proofs  of  the  elector's  qualifications  in 
one  locality  than  in  another :  Patterson 
T.  Barlow,  60  Penn.  St.  54  ;  State  v. 
Butts,  31  Kans.  537  ;  People  v.  Hoffman^ 
5  N.  E   Bep.  596. 

For  discussion  of  registry  laws,  touch- 
ing upon  the  political  opinions  of  election 
officers,  see  People  y.  Hoffman,  supra ; 
Atty-Gen.  t.  Detroit,  24  N.  W.  Rep. 
887. 

Where  a  registry  law  requires  regis* 
tration  as  a  prerequisite  to  voting,  a 
failure  to  make  such  registry  will  make 
the  election  void  :  Perry  v,  Whitaker,  7 1 
N.  C.  475 ;  People  v.  Kopplekom,  16 
Mich.  342 ;  Zeiler  v.  Chapman,  54  Mo. 
502;  Nefzger  v.  2>.  ^  St,  P.  Rd.,  36 
la.  642  ;  State  v.  Stwnpf,  23  Wis.  630; 
People  V.  Laine,  33  Cal.  55.  But  mere 
irregularities  in  the  registry  will  not  in- 
Talidate  the  election :  Atty»-Gen.  v.  Ely^ 
4  Wis.  420 ;  State  r.  Elwood,  12  Id. 
551  ;  State  r.  Baker,  38  Id.  71  ;  Barnes 
y.  Supervisors,  51  Miss.  305  ;  Newsom 
v.  Earnhart,  86  N.  C.  391  ;  People  v. 
Wilson,  62  N.  Y.  186  ;  Bnghtly  Lead. 
Elect.  Cas.  448  n. 

As  to  the  legally  of  a  vote  cast  by  a 
qualified  but  unregistered  voter,  see  IkUe 
V.  Irwin,  78  111.  170  ;  Clark  v.  Robinson, 
88  Id.  498;  Kuykendall  v.  Barker,  89 
Id.  126;  State  v.  Ililmantel,  21  Wis. 
566.  Charlbs  a.  Bobbins. 

Linooln,  Neb. 
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Supreme  Court  of  Montana. 
NORTHERN  PACIFIC  RAILROAD  CO.  o.  SHIMMEL 

Where  an  office  safe,  kept  at  a  railroad  depot  and  nsed  by  the  agent  is  a  plaee 
of  deposit  for  his  dailjr  receipts  and  valuable  papers,  is  osefcd,  and  ftdiitotes  the 
successfol  operation  of  the  road,  it  is  not  subject  to  levy  under  an  execution  un  t 
judgment  against  the  road. 

Appeal  from  First  District,  Caster  county. 

Saunders^  Oullen  ^  SaunderSj  for  appellant,  Northern  Pacific 
Railroad  Company. 

Wade,  C.  J. — The  only  questions  presented  by  this  appeal  are 
the  following,  viz. :  1-  Does  the  evidence  support  the  verdict  and 
justify  it?  2.  Can  the  property  of  the  Northern  Pacific  Bailroad 
Company,  in  the  territory  of  Montana,  necessary,  convenient  and 
usual  for  running  and  operating  said  road,  be  lawfully  seized  and 
sold  on  execution  to  satisfy  a  judgment  against  said  company  ?  The 
property  in  question  is  a  certain  office  safe,  known  as  a  '*  Diebold 
Combination  Safe,"  which  was  seized  on  an  execution  issued  out 
of  the  Probate  Court  of  Yellowstone  county,  and  taken  from  the 
plaintiff's  depot  and  station  at  the  town  of  Billings,  in  said  ooantjt 
and  sold  at  auction,  whereby  the  defendant  claims  title  and  right 
of  possession.  There  was  a  verdict  and  judgment  for  defendant, 
and  the  plaintiff  appeals.  ' 

As  to  the  question  whether  the  safe  in  controversy  was  a  part  of 
the  usual,  necessary  and  convenient  equipment  of  the  Northern 
Pacific  Railroad  Company,  to  enable  it  to  operate  its  road  at  the  time 
it  was  seized  on  execution,  the  testimony  showed  that  the  safe  was  in 
use  by  the  plaintiff  in  and  about  its  business  as  a  railroad  company 
in  the  depot  at  Billings,  and  was  the  only  safe  there ;  that  it  was  in 
daily  use  by  the  company  in  its  railroad  business  thereat,  in  keeping 
therein  the  moneys  received  by  the  company,  which  amounted  to 
from  two  hundred  to  five  thousand  dollars  per  day,  and  in  the  pres- 
ervation of  its  books  of  account  of  said  railroad  business  at  said  sta- 
tion ;  that  since  the  safe  had  been  taken  away,  the  agent  at  Billi^ 
in  consequence  of  its  seizure,  had  been  compelled  to  use  safes  oi 
other  parties  by  their  consent,  or  else  carry  said  moneys  on  his  p**" 
son ;  and  in  the  opinion  of  said  agent,  said  safe  was,  under  the  ^^^' 
cumstances,  a  necessary  part  of  the  equipment  and  furniture  oi  ^^ 
plaintiff  at  said  depot.     It  also  appeared  in  evidence  that  ther«  ^^ 
a  bank  in  said  town,  with  a  vault,  wherein  plaintiff  was  feT0^^^ 
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to  deposit  its  moneys,  books  and  papers,  and  that  the  plaintiff  had 
procured  no  other  safe  since  the  one  in  question  was  seized.  The 
foregoing  was  all  the  testimony  at  the  trial  concerning  the  questions 
proposed. 

Upon  this  state  of  facts,  the  court  instructed  the  jury  as  follows : 
"  If  it  has  been  proven  to  your  satisfaction,  by  a  preponderance  of 
evidence,  that  this  safe  was  an  office  safe — was  in  use  at  the  depot 
at  this  station ;  that  it  was  a  usual  and  necessary  part  of  the 
furniture  in  such  office,  in  the  preservation  and  safe-keeping  of  the 
moneys,  books  of  account  and  valuable  papers  used  in  the  trans* 
action  of  the  business  of  the  plaintiff  at  such  depot,  and  essential 
to  the  proper  and  safe  conduct  of  such  business  there — then  you 
should  find  for  the  plaintiff. 

^^  In  this  case  the  question  arises  whether  the  property  can  be 
seized  under  execution  for  the  payment  of  the  debts  of  the  com- 
pany, inasmuch  as  it  is  held  to  be  essential  to  the  ordinary  and 
economical  use  of  the  railroad  company.  There  are  certain  classes 
of  property  belonging  to  railroad  companies  not  subject  to  seizure 
and  sale  upon  execution,  such  as  their  tracks,  rolling  stock,  depots, 
shops  and  machinery,  the  use  of  which  is  essential  to  the  operation 
of  the  road ;  the  reason  for  this  being  that  such  seizure  and  sale 
would  result  in  the  destruction  of  the  property.  There  are  certain 
other  classes  of  property  which  may  be  seized  and  sold  upon  exe- 
cution against  a  railroad  company,  such  as  lands  and  personal  pro- 
perty not  used  in  the  running  and  operating  of  the  road.  Such 
property  is  always  subject  to  execution,  and  it  is  the  duty  of  the 
sheriff  to  search  for  this  kind  of  property  upon  which  to  levy.  An 
office  safe  is  a  necessary  part  of  the  furniture  in  a  town  where  the 
business  is  important  and  extensive,  and  where  the  receipts  of  the 
railroad  company  are  of  so  large  an  amount,  and  the  books  required 
to  keep  the  accounts  of  the  office  contain  valuable  memoranda^  as 
that  it  would  be  proper  and  prudent  to  preserve  them  from  dep- 
redation or  destruction  by  the  use  of  a  safe. 

*^  And  in  this  case,  if  you  find  from  the  evidence  the  business 
here  so  extensive,  the  receipts  so  valuable,  as  that  a  prudent  man 
would  require  the  use  of  a  safe,  then  you  should  find  for  the 
plaintiff." 

These  instructions  correctly  stated  the  law,  and  were  applicable 
to  the  facts  in  the  case. 

Rorer,  in  his  work  on  Railroads  (vol.  2,  p.  901),  says :  "  The 
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corporate  franchise,  rights  and  property  of  a  railroad  corporation, 
incidental  thereto,  cannot  at  common  law  be  seized  or  sold  upon 
execution  at  law  against  the  company ;  nor  can  the  appurtenances, 
easements,  appliances,  or  works  used  for  the  practical  operation 
of  the  road  be  levied  upon  or  sold  at  law  upon  execution  separate 
from  franchise,  any  more,  or  more  legally,  than  the  whole  can  be 
sold  together.     Such  sale  would  impair  its  value  and  impede  its  use 
by  the  public  ;*'  citing  the  following  authorities :  Gue  v.  Tidewater 
Canal  Co.y  24  How.  268 ;  Rorer  Jud.  Sales,  sect.  1068 ;  Coe  v. 
Columbusy  P.  ^  L  Rd.,  10  Ohio  St.  372 ;  Western  Pa.  Rd.  t. 
JohnstoUy  69  Penn.  St.  290 ;   Youngman  v.  Elmira  ^  W.  Rd.^  65 
Id.  278;  Bayard  B  Appeal^  72  Id.  453;  Thomas  v.  Armstrong  J 
Cal.  286;  Stewart  v.  Jones,  40  Mo.  140;  Hatcher  v.  Toledo,  IF. 
^  W.  Rd.,  62  III.  477 ;  James  v.  Pontiac  ^  a.  Rd.,  8  Mich.  91; 
Ammant  v.  New  Alexandria  ^  P.  T.  Co.,  13  S.  &  R.  212;  P^- 
mouth  Rd  v.  Colwell,  39  Penn.  St.  337 ;  Rorer  Jud.  Sales,  sect 
1069. 

In  Gue  V.  Tidewater  Canal  Co,,  Tanby,  C.  J.,  says:  "It would 
be  against  the  principles  of  equity  to  allow  a  single  creditor  to 
destroy  a  fund  to  which  other  creditors  had  a  right  to  look  for  pay- 
ment, and  equally  against  the  principles  of  equity  to  permit  him  to 
destroy  the  value  of  the  property  of  the  stockholders,  by  dissever- 
ing from  the  franchise  property  which  was  essential  to  its  usefiil 
existence." 

In  Herman  on  Executions  551,  it  is  said,  the  rule  and  comffion 
law  is  that  the  franchises  and  corporate  rights  of  a  corporation,  ^^^ 
the  means  invested  in  them  which  are  necessary  to  the  existence 
and  maintenance  of  the  object  for  which  they  are  created,  are  inca- 
pable of  being  transferred  and  granted  away  by  any  adverse  process 
against  them. 

The  plaintiff  has  the  right  to  operate  its  road  through  the  tern- 
tory  of  Montana,  and  to  have  all  the  works  and  appliances  essenual 
to  its  useful  existence  as  a  railroad.     This  franchise  was  given  dJ 
act  of  Congress,  and  the  road  made  a  military  and  post  road  w^ 
the  benefit  of  the  government  of  the  United  States,  and  whateveT  w 
useful  in  operating  the  road  belongs  to  and  goes  with  the  franchis«> 
and  no  law  of  the  territory  or  any  other  jurisdiction,  less  thftX^  ^ 
which  created  it,  can  in  any  manner  rightfully  invade  or  impft^^ 
privileges  and  immunities  thus  conferred.     If  an  office  saf^  ^   , 
depot  in  which  the  agent  deposits  and  keeps  his  daily  receipts  ^ 
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valuable  papers  is  useful  and  facilitates  the  successful  operation  of 
the  road,  it  could  no  more  be  seized  on  execution  than  could  a  sec- 
tion of  the  rails,  or  road-bed,  or  water-tank.  These  things  are 
incidental  to  the  franchise  and  cannot  be  disturbed.  They  are  the 
means  .by  which  the  franchise  is  exercised.  Thej  are  the  necessary 
instruments  of  its  use. 

The  charter  of  the  plaintiff  authorizes  and  empowers  it  to  lay 
out,  locate,  construct,  furnish,  maintain  and  enjoy  a  continuous  rail- 
road line,  with  the  appurtenances,  from  Lake  Superior  to  Puget 
Sound,  and  if  an  office  safe  at  any  depot  on  said  road  is  useful  and 
convenient  to  the  plaintiff  in  the  enjoyment  of  said  franchise,  then 
the  same  is  protected  from  seizure  on  execution.  This  franchise, 
or  right  to  maintain  and  enjoy  the  road,  is  not  limited  and  restricted 
to  what  is  barely  necessary  for  that  purpose,  but  extends  to  what  is 
appropriate  and  useful,  and  actually  in  use.  Railroad  companies 
can  be  made  to  pay  their  debts,  but  the  remedy  is  not  by  seizing 
and  selling  property  that  would  destroy  the  road,  and  thereby  pre- 
vent its  earning  money  for  its  creditors. 

The  testimony  shows,  without  question  or  contradiction,  that  this 
safe  was  an  office  safe,  used  by  plaintiff  in  its  depot  at  Billings  sta- 
tion, in  the  regular  daily  business  of  the  road,  and  that  the  same 
was  a  necessary  part  of  the  equipment  and  furniture  of  said  depot 
for  the  purposes  of  such  business.  The  court  instructed  the  jury 
that  if  it  had  been  proven  by  a  preponderance  of  the  evidence  that 
the  safe  in  question  was  an  office  safe,  used  in  the  depot  at  Bil- 
lings, and  that  it  was  a  usual  and  necessary  part  of  the  furniture 
in  such  office  for  the  safe-keeping  of  moneys,  books  of  account,  and 
valuable  papers  used  in  the  transaction  of  plaintiff's  business,  and 
essential  to  the  proper  and  safe  conduct  of  such  business,  then  that 
they  should  find  for  the  plaintiff.  The  jury,  by  the  verdict  for  the 
defendant,  must  have  found  from  the  evidence  that  the  safe  was 
subject  to  sale,  on  execution,  for  the  reason  that  the  same  was  not 
a  usual  and  necessary  part  of  the  equipment  and  furniture  of  said 
depot,  and  essential  and  proper  to  the  safe  conduct  of  the  business 
of  the  road.  There  is  no  evidence  to  support  such  a  finding  or  ver- 
dict. The  verdict  is  a  direct  contradiction  of  all  the  evidence  in 
the  case. 

The  agent  of  the  plaintiff  testified  that  the  safe,  considering  the 
business  at  the  Billings  depot,  was  a  necessary  part  of  the  equip- 
ment and  furniture  of  the  depot  for  the  purposes  of  such  business, 
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and  there  was  no  evidence  to  contradict  the  agent,  or  to  call  ia 
question  his  statement  as  to  the  necessities  of  plaintifiTs  business  at 
that  point.  But  the  jury,  in  answer  to  a  special  issue  submitted, 
say  that  the  safe  in  controversy  was  not  necessary  in  carrying  on 
the  business  of  the  company.  In  this  they  contradict  the  only  wit- 
ness on  the  subject,  and  make  a  special  finding,  in  the  very  face  of 
all  the  testimony  on  the  question  submitted. 

Appellate  courts  are  slow  to  disturb  the  verdict  of  a  jury,  and 
will  not  do  so  if  there  is  evidence  to  support  the  verdict  {Ming  r. 
Truetty  1  Mont.  828) ;  but  if  the  verdict  is  a  flat  contradiction  of 
all  the  evidence  in  the  case,  and  there  is  nothing  to  support  it,  it 
would  be  a  reproach  to  the  law,  and  to  those  who  administer  it,  to 
permit  such  a  verdict  to  stand. 

Judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 


Geheral  Rule. — The  general  rale 
at  common  law  is  that  the  franchises  and 
corporate  rights  of  a  corporation  are 
incapable  of  being  transferred  and 
granted  away  by  any  adverse  process 
against  it:  Herman  on  Executions  551. 
Applying  this  role  to  railways,  it  is  said 
that  the  lands,  easements  or  works  ap- 
purtenant or  essential  to  the  practical 
use  and  operation  of  the  franchise  of  the 
railway  company  cannot  be  sold  separate 
from  the  franchise  so  as  to  impair  its 
value  or  impede  its  use.  One  reason 
for  the  existence  of  this  rule  is  that 
the  public  hare  an  interest  in  the  oper- 
ation of  the  road  which  onght  not  to 
be  destroyed  or  impaired  in  any  contro- 
versy between  the  railroad  company, 
whicli  is  the  servant  of  the  public  in 
operating  the  road,  and  its  creditors. 
As  remarked  by  Woodward,  J., 
'*  though  a  (railway)  corporation  in  re- 
spect to  its  capital  is  private,  yet  it  was 
created  to  accomplish  objects  in  which 
the  public  had  a  direct  interest,  and  its 
authority  to  hold  lands  was  conferred 
that  these  objects  might  be  worked  out. 
They  shall  not  be  balked,  therefore, 
either  by  the  act  of  the  company  itself  or 
of  its  creditors.  For  the  sake  of  the  pub- 
lic, whatever  is  essential  to  the  corporate 
fnnctions  shall  be  retained  by  the  corpo- 


ration. The  only  remedy  which  the  Isw 
allows  to  creditors  against  property  so 
held  is  sequestration  (9  W.  4  S.  28),  tnd 
that  remedy  is  consistent  with  corporate 
existence ;  whilst  a  power  to  alien  or 
liability  to  levy  and  sale  on  cxecatioD 
would  hang  the  existence  of  the  corpo- 
ration on  the  caprices  of  the  manatiers, 
or  on  the  mercy  of  its  creditors,  for,  tiie 
corporation  would  cease  to  exist  for  the 
purposes  of  its  institntion  where  its  mesiis 
of  subsistence  were  gone.  It  might  still 
hare  a  name  to  live,  bat  it  wonld  be 
only  a  life  in  name.  A  railrosd  cod- 
pany  could  scarcely  aooompliah  the  end 
of  its  being  after  the  ground  on  vhich 
its  rails  rest  had  been  sold  to  a  strin- 
ger :*'  Bymoutk  Rd.  v.  CoMl,  39 Penn. 
St.  389.  And  in  support  of  the  general 
rule  may  be  cited  the  following  caffs  '- 
Yowigman  v.  i2(f.,  65  Penn.  Si.S^C; 
PlomoHlh  Bd.  V.  CauhiU,  39  Id.  337 ; 
Susquehanna  Canal  Co.  v.  Bwha^h  •  ^' 
&  8.  27  ;  Ammant  v.  Turnjnh  Co,,  13 
8.  &  R.  210 ;  Co€  V.  ft/.,  10  Ohio  St. 
372  ;  Gue  v.  Tuie  Water  Canal  C«.|  *« 
How.  263. 

Such  being  the  mle  and  its  ressoo, 
abont  which  there  is  no  especiti  eonffict 
of  authority,  the  inqniry  is,  wbtf  pn>- 
perty  is  so  essential  to  the  oper«^»o"  of 
a  railway  and  its  Unes  aa  to  be  bejood  the 
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reach  of  execation,  and  what  property 
is  not  ei»8ential  to  the  operation  of  a 
railwaj  and  may,  therefore,  he  levied  on 
under  such  process  ? 

Pbopbhtt  exempt  feom  Exegctioh 
▲B  being  essential  to  the  exeboibb 
ov  Railway  Fbakghisbs. — Tolls  on  a 
canal  are  essential  to  a  franchise.  So 
also  are  locks  on  a  canal,  the  toll  house 
or  collector's  office  and  the  land  sar- 
rounding  the  outlet  locks  :  Gue  y.  Tide 
Water  Canal  Co.,,  24  How.  257.  See, 
also,  Suaquthanna  Canal  Co.  ▼.  Bonham, 
9  W.  &  S.  27. 

A  turnpike  road  is  essential  to  the 
franchise  of  a  turnpike  company :  Am- 
moHt  v.  Turnpike  Co.,  tupra. 

Tolls  received  on  a  railroad  after  judg- 
ment is  rendered  against  the  company 
and  the  appointment  of  a  sequestrator 
are  not  bound  by  such  judgment  so  as 
to  give  it  a  preference  of  payment  out 
of  them  :  Leedom  v.  Plymouth  Rd,,  5  W. 
&  S.  265.  In  Seymour  v.  Milford  ^  C. 
Turnpike  Co.,  10  Ohio  476,  it  was  held 
that  an  execution  cannot  be  levied  upon 
the  right  of  a  company  to  take  tolls  un- 
less notice  has  first  been  given  according 
to  the  provisions  of  the  Ohio  statute  to 
some  receiver  of  the  toll  on  the  road. 

Money  payable  by  railroad  for  injur- 
ies to  homestead  is  exempt  from  execu- 
tion :  Kaiaer  v.  Seaion,  62  Iowa  463,  14 
Am.  k  £ng.  Bd.  Cas.  405.  The  rail- 
way plant  of  a  dock  company  authorized 
to  oonstmct  a  railroad  is  exempt  from 
execution  under  the  English  Railway 
Companies'  Act,  though  the  railway  is 
merely  ancillaiy  to  the  main  object  of  the 
company:  Great  Northern  Bd.  v.  Ta- 
kourdin^  L.  R.,  13  Q.  B.  Div.  320 ;  20 
Am.  &  £ng.  Rd.  Cas.  562. 

The  purchaser  of  a  right  of  way  under 
execution  takes  no  title  if  he  does  not 
own  the  franchises  of  the  company  and 
the  trmnsferree  of  franchises  may  recover 
■gminst  him  in  ejectment :  Eastern  A  la. 
Rd.  y.VtMseher,  114  U.  S.  340  ;  20  Am. 
A  Eng.  Rd.  Cas.  566. 

Vol.  XXXIV.— 82 


Propebtt  not  exempt  from  Execu- 
tion AS  being  essential  to  tiie  ex- 
EROiSB  OT  Railway  Fbanchiseb. — A. 
canal  basin  is  not  a  legitimate  inddens 
to  a  railway,  having  no  authorized  canal 
connection,  and  is  not  protected  from 
levy  and  sale  on  execution  against  the 
company:  Plymouth  Rd.  v.  Colweil,  39 
Penn.  St.  387  ;  and  with  reference  to 
railroad  lands,  this  general  rule  may  be 
affirmed:  Lands  owned  by  a  railroad 
company  beyond  what  are  actually  dedi- 
cated to  corporate  purposes,  are  bound 
by  the  lien  of  judgments  against  the  com- 
pany and  are  liable  to  be  levied  in  exe- 
cution and  sold  by  the  sheriff  as  are  the 
lands  of  any  other  debtor.  But  the  pur- 
chaser at  such  sale  takes  only  that  which 
is  not  necessary  for  the  full  enjoyment 
and  exercise  of  the  corporate  franchise, 
no  matter  how  acquired  by  the  corpora- 
tion. See  Plymouth  Rd.  v.  Colwell,  39 
Penn.  St.  337  ;  Youn^man  v.  Elmira, 
^.,  /&/.,  65  Id.  278. 

Land  of  a  foreign  railroad  corporation 
not  chartered  in  a  state  is  regarded  as 
simple  realty  when  levied  on,  but  no 
order  will  be  made  affecting  the  interest 
of  a  domestic  corporation  not  a  party  : 
Chapman  v.  PittMburgh,  (!f*c.,  Rd.^  18 
West  Va.  184 ;  9  Am.  &  Eng.  Bd.  Cas. 
484. 

When  judgment  is  obtained  by  a  pas- 
senger against  a  railroad  company  for 
personal  injuries,  and  execution  is  levied 
upon  an  engine,  the  execution  will  not  be 
enjoined  on  application  of  creditors  of  a 
partnership  of  which  the  railroad  com- 
pany was  a  member,  when  the  equities 
are  equal,  and  it  does  not  appear  that 
partnership  indebtedness  existed  when 
the  property  was  taken  in  execution : 
LamoilU  Rd.  v.  Bijcby,  56  Vt.  235;  16 
Am.  &  Eng.  Rd.  Cas.  474. 

Rolling  Stock. — There  is  a  conflict 
of  authority  upon  the  point  whether  roll- 
ing stock  is  subject  to  execution  or  not. 
As  pointed  out  by  Mr.  Wood,  3  Wood's 
Ry.  Law  1624,  1625,  in  several  states 
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rolIiDg  stock  essentiBl  to  the  operation 
of  the  road,  as  cars,  engines,  &c.,  is  held 
to  be  affixed  thereto,  so  as  to  pass  under 
a  mortgage  of  the  raihroad,  and  not  to 
bo  subject  to  leTy  or  sale  upon  execu- 
tion :  Gue  y.  Tide  Water  Co.,  34  How. 
(U.  S.)  257  ;  Youngnum  v.  Elmira,  ^., 
Rd.,  65  Penn.  St.  278  ;  ShamokinVaUey 
Bd.  y.  Livermore,  47  Id.  465;  Conei/Y, 
Pittiburgh,  ^.,  Bd.,  3  Phila.  (Penn.) 
173  ;  Macon,  ^c,  Rd,  r,  Parker,  9  Ga. 
377  ;  Phillips  y.  Winslow,  18  B.  Mon. 
(Ky. )  431.  But  in  New  York  (Randall 
y.  Elwell,  52  N.  Y.  521  ;  HogU  y.  PUuta- 
burgh,  ^c,  Rd.,  54  Id.  314 ;  Stevens  y. 


Buffalo,  #-c.,  Rd,,  81  Barb.  590),  New 
Jersey  (  Williamton  y.  JV.  J.  SmUkern 
Rd,,  29  N.  J.  £q.  811),  New  Hampshire, 
{Boston,  ^.,  Rd,  y.  GUmore,  97  N.  H. 
410),  and  Ohio  (Coe  y.  Cb/mn&w,  ij-c, 
22t;.,  10  Ohio  St.  372),  it  is  treated  ss 
personal  property,  and,  as  such,  sabjeet 
to  leyy  and  sale  upon  execution  unles  it 
has  passed  into  the  possession  of  the 
mortgagees.  In  some  of  the  states  the 
constitution  expressly  proyides  thai  it 
shall  be  regarded  as  personal  piopertj, 
as  in  Arkansas,  Illinois,  Missouri,  Ne- 
braska, Texas  and  West  Virginia. 

Adblbskt  Haxiltoit. 


Supreme  Court  of  Missouri. 

DAVIS  V.  WABASH,  ST.  LOUIS  &  PACIFIC  RAILROAD  CO. 

In  an  action  against  a  common  carrier  for  the  loss  of  goods,  where  the  defenee  is 
that  the  loss  was  occasioned  by  the  *'act  of  Gkxi," — as  in  this  case  an  extraoniioaiy 
flood — the  burden  of  showing  that  the  negligence  of  the  carrier  contributed  or  oo 
operated  with  the  act  of  Gkxl  to  produce  the  loss,  is  on  the  shipper. 

The  defence  of  the  act  of  Gkxl  may  be  shoxm  under  a  general  denial. 

Appeal  from  St.  Louis  Court  of  Appeals. 

Noble  ^  Orrichy  for  plaintiffs. 
H,  S.  Priesty  for  defendant. 

The  facts  are  stated  in  the  opinion,  which  was  delivered  by 

Rat,  J — This  action  was  begun  by  plaintiff,  to  recover  damages 
sustained  by  his  goods,  consisting  of  silks  and  other  valuable  dry 
goods  whilst  in  defendant's  possession,  as  a  common  carrier.  Upon 
a  trial  in  the  circuit  court,  plaintiffs  had  a  verdict  and  judgment  in 
their  favor  for  $6184,29,  from  which  defendant  appealed  to  the  St. 
Louis  Court  of  Appeals,  where  the  same  was  affirmed,  and  defend- 
ant has  appealed  therefrom  to  this  court. 

The  goods,  when  damaged,  were  in  course  of  transportation  from 
New  York  to  East  St.  Louis,  by  "  The  South  Shore  Line"  which, 
it  appears,  did  a  ^'transportation  business"  over  several  connected 
railroads,  including  that  of  the  defendant. 

The  merchandise  arrived  at  Toledo  on  the  11th  day  of  Pebniary 
1881,  and  the  car,  being  in  a  crippled  condition,  was  sent  to  the 
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transfer  house,  where  the  goods  were  unloaded  and  placed  on  the 
platform  at  2.30  o'clock  p.  m.  of  said  day,  at  which  time  the  de- 
fendant gave  its  receipt  for  the  goods,  to  the  connecting  road.  This 
transfer  house,  it  seems,  is  a  place  where  freight  going  in  both  direc 
tions,  east  and  west,  is  exchanged  by  numerous  railroads  connecting 
at  Toledo,  and,  as  also  appears,  freight  thus  passing  through  said 
exchange  depot  is,  in  the  usual  and  ordinary  course  of  business, 
subject  to  some  necessary  and  unavoidable  delay,  occasioned  by  the 
switching,  unloading  and  transfer  of  the  same  from  one  railroad  to 
another.  By  8  o'clock  P.  M.  of  said  February  11th  1881,  the  de- 
fendant had  reloaded  the  goods  from  the  platform  of  the  transfer 
houso  into  one  of  its  cars,  preparatory  to  shipment  of  the  same  to 
East  St.  Louis,  which  car  containing  plaintiflTs  goods  was  left, 
with  other  cars,  standing  at  the  platform  waiting  to  be  attached  to 
defendant's  train  to  St.  Louis,  which,  it  seems,  would,  in  the  ordi- 
nary course  of  business,  leave  Toledo  about  10  or  11  o'clock  that 
night,  or  would  be  switched,  with  others,  in  the  usual  course  of  bus- 
iness, out  of  the  transfer  house  at  or  before  11  o'clock,  at  which 
hour  the  men  usually  quit  work  for  the  night. 

The  evidence  indicates  pretty  clearly,  we  think,  that  in  handling 
and  taking  the  freight  in  its  turn  (which  was  the  duty  of  the  car- 
rier in  the  premises,  in  the  absence  of  perishable  qualities  in  the 
property,  or  other  special  circumstances,  giving  it  preference),  the 
car  in  question  could  not  have  been  gotten  out,  in  the  usual  course 
of  business,  in  time  for  the  earlier  train  for  St.  Louis  that  night. 

The  testimony  of  Rich  and  Stowe,  who  were  sworn  in  plaintiffs' 
behalf,  is,  we  think,  substantially  to  this  effect :  About  midnight  on 
said  February  11th,  the  waters  from  a  flood  in  the  Maumee  river 
reached  the  railroad  tracks  at  the  transfer  house,  and  soon  rose  high 
enough  to  submerge  and  damage  plaintiff's  dry  goods  whilst  in  said 
car  at  the  platform,  awaiting  shipment.  The  evidence  offered  in 
plaintiffs'  behalf,  as  well  as  that  for  defendant,  show  that  the  waters 
in  which  said  goods  were  submerged,  as  charged  in  the  petition, 
were  the  waters  of  an  extraordinary  flood,  occurring  in  the  Maumee 
river. 

The  character  and  magnitude  of  this  flood  is  not  called  into  ques- 
tion, but,  on  the  contrary,  it  is  conceded  to  have  been  unprecedented, 
and  such  as  is  denominated  an  '^act  of  God,"  properly  so  called. 
There  is  further  evidence  also  offered  by  plaintiff,  tending,  at  least 
in  some  degree,  to  support  the  allegation  in  the  petition  that  defend- 
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ant  negligently  permitted  the  goods  to  be  submerged.  TheeYidence 
for  plaintiff  in  this  behalf  is  not,  perhaps,  harmonious ;  indeed,  it 
is,  we  think,  conflicting  and  contradictory ;  but  it  is  sufficient,  ve 
think,  to  meet  the  objection  urged  upon  us  with  great  eameBtness, 
that  there  is  no  substantial  evidence  of  negligence  to  goto  the  jory. 
A  summary  of  this  evidence  prepared  by  the  Court  of  Appeals, 
with  special  reference  to  this  objection,  will  be  found  in  the  opinion 
of  that  court:  13  Mo.  App.  Rep.  449-454. 

The  evidence  we  deem  of  most  importance,  and  upon  which,  as 
the  same  is  now  preserved  in  the  record,  the  liability  of  defendant, 
if  any,  mainly  depends,  we  think,  is  that  tending  somewhat  to  show 
that  defendant  was  informed  and  aware  of  the  impending  and  ap- 
proaching flood  in  time  to  have  removed  the  goods  of  plaintiff  to 
higher  ground  or  place  of  safety,  and  that  tending  in  like  manner, 
to  show  that  it  omitted,  on  the  night  of  February  11th,  after  itwas 
manifest  that  there  would  be  an  unusual  flood  and  danger  therefrom, 
to  employ  the  force  and  means  employed  by  other  railroads  and 
persons,  similarly  situated  at  the  time,  to  move  or  switch  the  cars 
containing  plaintiff's  goods  to  the  higher  ground  a  half  mile  west 
of  the  transfer  house,  where  they  would  have  been  safe  from  the 
flood,  and  which  there  is  evidence  tending  to  show  could  have  been 
done  as  late  as  11  o^clock  that  night. 

It  is  not  necessary  to  set  out  the  substance  of  the  testimony  in 
defendant's  behalf  to  the  contrary.  Reference  will  be  made  to  its 
general  scope  in  the  further  progress  of  this  opinion. 

In  this  connection  we  may  say,  as  is  well  said  by  that  conrt, 
"  We  are  not  concerned  with  the  weight  of  evidence.  If  there  is 
substantial  evidence  of  negligence  on  the  part  of  defendant,  directly 
contributing  to  the  injury,  it  is  quite  immaterial  that  there  is  a 
great  deal  of  testimony  to  the  effect  that  by  no  diligence  could  de- 
fendant have  foreseen  or  avoided  the  mischief;'*  but  whilst  this  is 
so,  such  a  state  of  the  evidence  makes,  we  think,  the  burden  of 
proof  a  question  of  great  importance  in  the  case. 

The  second  instruction  given  at  plaintiff's  instance  is  as  follows: 
2.  If  the  jury  believe  that  the  plaintiff's  goods  were  injured  while 
in  the  possession  of  defendant,  as  a  common  carrier  for  transporta- 
tion, it  is  incumbent  on  the  defendant  to  establish  by  a  blr  prepon- 
derance of  evidence,  that  the  damage  or  loss  was  the  result  imme- 
diately and  proximately  of  the  "act  of  God."  Proof  by  plaintiff 
of  the  damage  and  loss  of  the  goods  while  in  the  possession  of 
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defendant,  as  aforesaid,  makes  a  prima  facte  case  of  negligence  or 
misconduct  on  the  part  of  defendant,  which  must  be  overcome  by 
proof  that  the  injury  was  the  result  of  an  inevitable  accident,  or,  in 
other  words,  an  act  of  God,  and  not  its  own  negligence  or  miscon- 
duct. 

If  the  preponderance  of  all  the  evidence  does  not  establish  that 
the  direct,  immediate  and  efficient  cause  of  the  injury  was  an  inev- 
itable flood  or  inundation,  the  defendant  is  liable,  and  although  the 
cause  of  the  loss  may  have  been  an  act  of  God,  such  as  a  great  flood 
in  the  Maumee  river,  yet  if  the  defendant  unnecessarily  exposed 
the  goods  of  plaintiff  to  such  peril  by  any  culpable  or  negligent  act 
or  omission  of  its  own,  it  is  not  excused. 

The  doctrine  this  instruction  announces  on  this  subject,  as  to  the 
burden  of  proof,  presents,  we  think,  a  serious  difficulty  in  the  case, 
and  its  propriety,  in  view  of  thp  evidence,  and  in  connection  with 
other  instructions  given  in  the  cause,  is  the  question  we  now  propose 
to  discuss  briefly. 

It  IS  familiar  doctrine  that  the  law  imposes  upon  the  common  car- 
rier the  obligation  of  safety  as  to  goods  whilst  in  his  possession,  and 
unless  relieved  from  liability  by  the  act  of  God,  or  the  public  enemy, 
he  is  responsible  in  damages,  although  there  may  be  no  actual  neg- 
ligence on  his  part. 

Whenever  the  loss  occurs  from  other  causes,  the  law  raises  a  pre- 
sumption  against  him,  upon  grounds  of  public  policy.  If,  therefore, 
plaintiff  shows  delivery  of  his  goods  to  the  carrier,  and  a  subsequent 
loss  thereof,  he  need  do  no  more  This  is  a  sufficient  statement, 
ordinarily,  of  his  cause  of  action,  and  a  showing  to  that  effect  is 
sufficient  to  make  out  a  prima  facie  case.  The  oniLS  probandi  is 
then  on  the  carrier  to  bring  the  case  within  one  or  the  other  of  said 
exemptions.  If,  in  establishing  his  said  defence,  facts  and  circum- 
stances also  appear,  tending  to  show  that  his  negligence  co-operated 
to  produce  the  damages,  he  must,  we  think,  bear  the  burden  of  sat- 
isfying the  jury  that  they  did  not  directly  contribute  to  the  damage, 
and  he  is  not  relieved  of  liability,  unless  he  eo  shows.  In  other 
words,  when  the  burden  is  cast  on  him  he  must  make  a  case,  in 
which  no  negligence  of  his  own  appears,  from  the  evidence.  In 
that  event  he  is  excused  prima  facie^  unless  plaintiff  then  shows, 
or  it  appears  from  the  facts  in  the  case,  that  his  negligence  causes 
or  co-operates  to  produce  the  damage  complained  of.  Whether  or 
not  the  burden  is  cast  upon  the  defendant  to  establish  one  or  the 
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Other  of  said  exemptions,  which,  under  the  law  relieves  him,  may 
depend,  we  think,  upon  the  state  of  plaintiff's  evidence,  or,  in  the 
language  of  a  text-writer  of  acknowledged  authority,  on  the  natare 
of  the  case  the  plaintiff  makes  out :  see  Whart  on  Neg.,  sects.  128- 
129,  661. 

Where,  as  in  the  case  before  us,  the  act  of  God  appears  in  the 
testimony  in  plaintiff's  behalf,  as  a  cause  of  the  damage,  is  the  <mui 
in  that  event  on  the  defendant,  and  does  the  presumption  of  bw 
thus  declared  in  the  instruction  then  exist  ?  May  the  plaintiff, 
under  this  state  of  facts,  ignore  such  exception,  appearing  in  the 
evidence  in  his  behalf,  and  insist  on  this  legal  presumption,  whilst 
proving,  at  the  same  time,  the  existence  in  the  case  of  one  of  the 
exemptions,  which  releases  the  defendant. 

The  right  of  recovery  must,  in  this  event,  depend,  we  think,  upon 
the  alternatives  presented  by  the  evidence ;  or,  in  other  words, 
upon  the  facts  and  circumstances,  and  inferences  of  &ct  properly 
deducible  from  the  evidence  itself.  This  presumption  of  law  does 
not,  in  this  event,  co-exist  with  proof  by  plaintiff  of  said  exceptions, 
which,  under  the  law,  excuse  the  defendant  This  state  of  the  case, 
which  we  have  been  considering  upon  plaintiff's  evidence,  was  not 
changed,  we  think,  at  the  close  of  all  the  evidence^  so  far,  at  least, 
as  the  question  we  are  considering  is  involved.  That  for  defendant 
only  confirmed  the  remarkable  character  of  the  flood  in  qnestion, 
and  tended  to  show  that  defendant  could  not  have  foreseen  the 
danger,  or  avoided  the  damage  to  the  goods  by  the  exercise  of  rea- 
sonable and  practicable  diligence ;  whilst  that  for  plaintiff,  in  rebut- 
tal, was  as  to  this  conflicting,  except  as  to  the  character  of  the  flood 
in  said  river.  It  may  be  well  to  observe  in  this  connection,  that 
under  the  ruling  of  this  court  in  the  case  of  HUet  v.  Itd.j  76  Mo. 
518,  this  defence  is  available  to  the  defendant  under  the  general 
issue,  and  need  not  be  especially  and  affirmatively  set  up. 

But  it  is  said  that,  upon  authority,  the  rule  is  otherwise,  and  that 
the  contrary  has  been  declared  in  several  cases  in  this  state.  We 
will  examine  these  cases  briefly. 

In  the  case  of  Wolf  v.  The  Express  Co.,  48  Mo.  423,  the  wine, 
which  was  the  subject  of  the  controversy,  arrived  at  East  St  Louis 
the  31st  of  December,  and  was  taken  in  severe  weather,  from  the 
cars  and  stored  and  exposed  on  a  platform  for  a  number  of  days, 
and  thereby  became  frozen  and  damaged.  The  jury  were  told  that 
the  burden  of  proving  that  the  injury  complained  of  was  caosed  by 
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the  act  of  God  rested  upon  the  defendant  in  the  first  instance,  and 
then  they  were  further  told  that  if  the  defendant  permitted  said 
wine  to  lay  carelessly  exposed,  and  it  become  damaged  thereby,  they 
would  find  for  plaintiff.  The  instructions  were  approved,  and  they 
are,  we  think,  correct  in  that  sort  of  a  case. 

Wagnbr,  J.,  speaking  for  this  court,  says:  '^  After  the  damages 
to  the  goods  have  been  established,  the  burden  lies  upon  the  carrier 
to  show  that  they  were  occasioned  by  the  act  or  peril  which  the  law 
recognises  as  constituting  an  exemption,  and  then  it  is  still  compe- 
tent for  the  owner  to  show  that  the  injury  might  have  been  avoided 
by  reasonable  skill  and  attention." 

Again,  in  the  case  of  Reed  v.  i2(2.,  60  Mo.  206,  the  same  judge 
says  for  the  court  that  '^  when  the  loss  of  the  goods  is  established 
the  burden  of  the  proof  devolves  upon  the  carrier,  to  show  that  it 
was  occasioned  by  some  act  which  is  recognised  as  an  exception. 
This  shown,  it  is  prima  facie  an  exoneration,  and  he  is  not  required 
to  go  further  and  prove  affirmatively  he  was  guilty  of  no  negligence. 
The  proof  of  such  negligence,  if  asserted  to  exist,  rests  upon  the 
other  party :"  p.  206. 

The  remaining  case  cited  by  plaintiff  in  this  behalf,  is  that  of 
Pruit  V.  Bd.^  63  Mo.  529.  In  that  case  two  certain  lots  of  hogs, 
the  subject  of  the  action,  were  delivered  to  the  carrier  for  shipment 
There  was  a  very  unreasonable  delay  of  a  month  or  more  in  ship- 
ping the  hogs,  and  the  snow  storm  and  cold  weather  occurred  in 
which  the  hogs  were  frozen  to  death  or  damaged.  The  court  com- 
ments on  the  difference  between  the  rulings  of  the  New  York  courts 
and  those  of  Massachusetts,  and  other  courts  upon  the  subject  of 
proximate  and  remote  damages,  or  damages  which  the  negligence 
of  the  carrier  concurs  with  the  ''act  of  God"  to  produce,  and  the 
court  say  it  is  well  to  observe  that  the  latest  decisions  of  this  court, 
referring  to  Wolf  v.  ExpresB  Qo.^  and  Reed  v.  i2(2.,  incline  to  the 
position  of  the  New  York  courts,  which  hold  that  where  the  negli- 
gence of  the  carrier  concurs  in,  and  contributes  to  the  injury,  the 
defendant  is  not  exempt  from  liability,  on  the  ground  that  the  imme-' 
diate  damage  is  occasioned  by  the  act  of  God  or  inevitable  accident, 
but  there  is  no  discussion  as  to  the  burden  of  proof  in  the  case. 

In  Rd.  Co.  V.  Reeves^  10  Wall.  189,  190,  Millbr,  J.,  speaking 
for  the  Supreme  Court  of  the  United  States,  says :  ''  One  of  the 
instances  always  mentioned  by  the  elementary  writers  of  loss  by  the 
act  of  God,  is  the  case  of  loss  by  flood  and  storm.     Now,  when  it 
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is  shown  that  the  damage  resulted  from  this  cause  immediately  he 
is  excused.  What  is  to  make  him  liable  after  this  ?  No  question 
of  his  negligence  arises,  unless  it  is  made  by  the  other  party.  It 
is  not  necessary  for  him  to  prove  that  the  cause  was  such  as  released 
him,  and  then  prove  affirmatively  that  he  did  not  contribate  to  it. 
If,  after  he  has  excused  himself,  by  showing  the  presence  of  the 
overpowering  cause,  it  is  charged  that  his  negligence  contributed  to 
the  loss,  the  proof  of  this  must  come  from  those  who  assert  or  rely 
on  it."  Upon  the  question  before  us,  the  case  of  Reeves  v.  Bd.  is 
cited  in  support  of  the  text  in  the  case  of  Reed  v.  Rd.^  60  Mo.,  and 
the  language  of  Wagner,  J.,  in  the  Reed  Oase^  and  in  that  of  Wolf 
V.  The  Hxpress  Oo,^  is  almost  identical  with  that  employed  by  Judge 
Miller  in  Reeves  v.  Rd. 

The  Court  of  Appeals,  in  its  opinion  in  this  case,  uses  the  fol- 
lowing language  upon  this  subject :  ^^  It  is  true  that  when  the  evi- 
dence for  plaintiff  shows  damage,  and,  at  the  same  time,  *'  vis  majcr 
sufficient  in  itself  to  account  for  the  damage,  there  is  no  presump- 
tion that  the  negligence  of  the  carrier,  rather  than  the  vis  maj&r, 
was  the  efficient  cause  of  the  damage.  The  general  rule  laid  down 
in  instruction  number  two,  might,  perhaps,  by  amplification,  hare 
been  made  more  fully  and  exactly  applicable  to  the  case  presented 
by  thQ  evidence.  But  the  whole  instruction  taken  together  was  not, 
we  think,  misleading." 

In  this  view  we  are  unable,  upon  the  ground  indicated,  to  concur. 
We  think  it  erroneous,  under  the  authorities  of  this  court,  which 
we  have  cited,  and  that  it  is  contradictory  and  irreconcilable  with 
the  sixth  instruction,  given  at  defendant's  instance,  which  is  as  fol- 
lows :  "  The  court  further  instructs  the  jury,  that,  if  the  evidence 
shows  that  the  injury  to  plaintiff's  goods  was  caused  by  a  sudden, 
violent  and  extraordinary  flood,  at  the  city  of  Toledo,  whilst  the 
goods  of  plaintiff  were  in  the  cars,  in  the  transfer  house  at  Toledo, 
the  verdict  of  the  jury  must  be  for  the  defendant,  unless  the  plain- 
tiff has  shown  that  defendant  was  guilty  of  some  specific  negli- 
gence, with  reference  to  the  goods,  which  actively  co-operated  with 
the  act  of  God  to  produce  the  injury,"  This  correct  instruction 
for  defendant  was  neutralized  and  lost  to  it  by  the  misleading  and 
contradictory  instruction  number  two,  supra^  given  for  the  plaintiff. 

It  will  be  observed  that  it  was  not  only  charged  in  the  petition 
that  defendant  negligently  permitted  the  goods  of  plaintiff  to  be 
submerged,  but  it  was  also  charged  that  defendant  negligently  p^ 
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mitted  the  goods  of  plaintiff  to  remain  in  bulk,  wet,  after  they  had 
been  submerged.  If  this  was  so,  it  was  a  breach  of  duty,  for  which 
defendant  would  be  liable  for  any  aggravation  of  damages  so  occa- 
sioned. It  was  the  duty  of  defendants  to  preserve  the  property  and 
limit  the  damages,  as  far  as  it  could,  by  the  exercise  of  all  reason- 
able and  practicable  diligence. 

The  fourth  instruction  given  for  plaintiff,  submits  this  question  to 
the  jury,  in  an  instruction,  which,  we  think,  is  unexceptional  in 
form  and  phraseology.  But  wo  are  not  satisfied  that  there  was  any 
suflScient  evidence  in  the  case  authorizing  ic.  In  this  behalf  the 
Court  of  Appeals  says :  ''  There  was  evidence  that  the  car  could 
have  been  opened  on  February  13th,  but  I  do  not  find  any  evidence 
tending  to  show  that  the  goods  would  have  been  benefited  by  open- 
ing the  car  then,  or  that  further  damage  would  have  been  thereby 
prevented,  or  how  far  the  goods  were  injured  by  not  opening  the 
air,  as  soon  as  it  was  accessible.*' 

If  the  evidence  was  thus  deficient  in  these  respects,  and  from  our 
'ixamination,  we  think  it  is,  the  instruction  should  not  have  been 
given.  James  H,  Rich,  who  was  an  agent  of  defendant  at  Toledo, 
but  testifying  in  plaintiff's  behalf,  says :  '^  The  floor  of  the  transfer 
house  was  covered  with  water  for  over  two  days.  We  couldn't  have 
gotten  into  the  transfer  house  for  four  days  after  the  flood,  then 
found  the  floor  covered  with  mud  and  water.  It  would  have  been 
impossible  fbr  us  to  handle  the  goods  on  the  platform  without 
injuring  them."  To  a  like  effect  is  the  testimony  of  Doan  Blinn, 
testifying  for  defendant  in  this  behalf. 

The  evidence  shows  that  defendant  put  its  force  at  work  removing 
the  ice  and  other  obstructions,  and  gained  access  to  the  transfer 
house  by  the  17th  of  February,  whereas  other  railroads  similarly 
situated,  did  not  reach  their  warehouses  for  several  days  thereafter; 
and  further  shows  that  it  then  forwarded  the  goods  to  St.  Louis, 
where  they  arrived  February  23d.  The  evidence  does  not  show 
that  this  was  not  as  prudent  and  reasonable  course  as  the  defendant 
could  have  adopted  under  the  circumstances,  or  that  the  damages 
to  the  goods  were  increased  any  by  this  course  of  defendant. 

The  instruction  being  without  evidence  sufficient  to  justify  a  find- 
ing upon  this  issue,  was,  for  that  reason,  we  think,  improperly 
given. 

For  those  reasons,  we  are  of  the  opinion  that  the  judgment  of 
the  Court  of  Appeals,  as  well  as  that  of  the  Circuit  Court,  should 
Vou  XXXIV.— ss 
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be  reversed,  and  the  oaase  remanded  for  farther  proceeding?,  in 
conformity  herewith,  and  it  is  so  ordered. 
All  concur. 


The  authorities  are  in  conflict  upon  the 
question  of  the  principal  case,  as  to  whe- 
ther when  the  carrier  relies  upon  the  fact 
that  loss  was  occasioned  bj  the  act  of 
God,  he  must  go  further  than  the  mere 
proof  of  that  fact  and  show  that  there 
was  no  negligence  or  want  of  due  care 
on  his  part,  but  for  which  the  goods 
would  not  have  been  exposed  to  danger. 

The  doctrine  of  one  class  of  cases  is 
that  when  the  carrier  alleges  and  relies 
upon  an  exception  to  his  liability  by  the 
ordinary  rule  of  presumption  against  him 
he  must  bring  himself  fully  within  such 
exception,  not  merely  by  showing  that 
the  goods  were  lost  from  a  cause  for 
which,  either  by  the  law  or  by  the  terms 
of  his  contract,  he  cannot  be  held  respon- 
sible, but  by  going  further  and  showing 
he  exercised  at  least  ordinary  skill  and 
care  to  avoid  or  escape  from  the  calam- 
ity ;  and  that  it  must  appear  that,  not- 
withstanding such  care  and  skill,  it  was 
unavoidable:  Hutchinson  on  Carriers, 
sect.  766,  p.  593.  In  other  words,  it  is 
held  that  the  burden  is  on  the  carrier,  not 
merely  to  show  that  the  goods  perished, 
or  were  damaged  by  the  excepted  accident 
or  peril,  but  that  he  was  free  from  any 
negligence  contributing  to  it,  and  cotdd 
not  by  the  use  of  care  and  diligence  have 
prevented  it  or  its  consequences,  the  very 
fact  of  the  loss  of  the  goods  being  fmnya. 
facie  evidence  of  negligence,  the  burden 
of  rebutting  which  is  cast  upon  the  car- 
rier :    Id. 

The  doctrine  of  the  other  class  of  cases 
is  that  when  the  carrier  has  shown  that 
loss  was  occasioned  by  any  of  the  causes, 
against  liability  for  the  consequences  of 
which  he  is  protected  by  law  or  by  his 
contract,  it  will  not  be  presumed  that  his 
negligence  in  any  degree  contributed  to 
the  loss,  but  that,  on  the  contrary  negli- 
gence being  in  itself  a  positive  wrong, 


the  presumption,  in  the  absence  of  proof 
to  establish  it,  will  be  that  the  earner 
has  done  his  duty,  and  that  consequently, 
when  it  has  been  shown  that  the  losi 
resulted  from  any  of  such  causes,  under 
circumstances  which  do  not  show  uegli- 
gence,  the  burden  of  proving  such  negli- 
gence,  devolves  upon  the  plaintiff.  Aod 
this  view  of  the  question  seems  to  be 
supported  by  a  decided  preponderance  of 
authority  in  America :  HntcfainsoQ  oe 
Carriers,  {  767,  pp.  593-594;  Lswbob 
on  Carriers,  {  248,  pp.  373-^,  note  IS ; 
8  Greenl.  £v.  (14  ed.),  sect.  318,  not! 
b,  p.  206. 

Tluit  the  burden  of  proving  negligeooe 
devolves  upon  the  shipper  is  also  the  Eng- 
lish doctrine:  Biehardson  v.  Smtiy  S 
Smith  (Q.  B.)  205;  CnA  v.  Gm. 
Steam  Nav.  Co.^  L.  R.,  3  C.  P.  U;  37 
L.  J.  C.  P.  3 ;  16  W.  R.  130 ;  17  L. 
T.  (N.  S.)  246  ;  Ohrloff  v.  BrixaU, 
L.  R.,  1  P.  C.  231  ;  12  Jar.  (N.  S.) 
672  ;  35  L.  J.  P.  C.  63 ;  15  W.  R.  «W; 
14  L.  T.  (N.  S.)  873 ;  4  Moore  P.  a  C. 
(N.  S.)  70 ;  Lawson  on  Carriers,  {  i4S. 
In  cases  where  the  evidence  leave  the 
question  of  negligence  in  doubt  it  was 
held,  as  in  Muddle  v.  Stndie,  9  Car. 
&  P.  380,  that  the  burden  of  proof  is 
upon  the  plaintiff  after  defendant  bad 
shown  that  the  damage  to  the  goods  was 
caused  by  the  act  of  Qod.  In  this  case 
Lord  Denmav  chai^ged  the  jury  that,  if  oo 
the  whole  in  their  opinion,  it  was  left  in 
doubt  what  the  cause  of  the  damage  was, 
then  the  defendant  would  be  entitled  to 
the  verdict  because  they  must  dearly  fiwi 
the  defendant  guilty  of  negligence  before 
they  could  find  a  verdict  against  him,  and 
that  if  it  should  appear  from  a  full  consid- 
eration of  the  case,  that  the  injury  migbt 
as  well  be  attributable  to  the  one  cause 
as  to  the  other,  then  the  defendant  would 
not  he  liable  for  negligenos. 
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In  Wertheimer  v.  Rd.,  17  Blatchf.  C. 
C.  421,  on  arriTal  of  the  car  containing 
the  goods  a  mob  took  possession  of  it, 
and  oontinned  to  hold  it  against  the  mil- 
itarj  power  of  the  state,  and  ultimately 
fired  and  destroyed  tlie  goods.  It  was 
held  that  the  shipper  most  prove  that  the 
loss  arose  fh>m  the  negligence  of  the  de- 
fendant, and  thai  in  the  absence  of  such 
proof  the  defendant  was  not  liable  for 
the  Taloe  of  Buch  goods.  Wallacb,  J., 
said  (p.  422),  **  The  effect  of  the  con- 
tract made  between  the  parties  was  to 
impose  upon  the  plaintiff  the  burden  of 
proving  that  the  loss  of  the  goods  by  fire 
arose  from  the  negligence  of  the  defend- 
ant or  its  agents." 

In  dark  ▼.  Barnwell,  12  How.  272, 
Blr.  Justice  Nblson  says:  '*That  al- 
though the  injury  may  have  been  occa- 
sioned by  one  of  the  excepted  causes  in 
the  bill  of  lading,  yet  still  the  owners  of 
the  vessel  are  responsible  if  the  injury 
might  have  been  avoided  by  the  exercise 
of  reasonable  skill  and  attention  on  the 
part  of  the  persons  employed  in  the  con* 
veyance  of  the  goods.  But  the  onus  pro- 
bandi  then  becomes  shifted  upon  the 
shipper  to  show  the  negligence.  In  Trans' 
portatUm  Co,  v.  Downer,  II  Wall.  129, 
the  jodgment  of  the  court  below  was 
reversed,  because  the  jury  were  instructed 
that  it  was  incumbent  upon  the  defend- 
ant, the  carrier,  to  bring  itself  within  the 
exception,  by  showing  that  it  had  not 
been  guilty  of  negligence.  Other  au- 
thorities need  not  be  cited,  as  the  cases 
referred  to  are  conclusive  upon  this  court. 
The  plaintiffs  have  not  shown  negligence 
on  the  part  of  the  defendant,  and  there- 
fore cannot  recover." 

In  ColUm  Y.  Rd.,  67  Penn.  St.  211, 
the  goods  were  destroyed  by  fire  while  on 
the  road.  The  bill  of  lading  contained 
«  the  dangers  incident  to  railroad  trans- 
portation, fire  and  other  unavoidable  ac- 
cidents excepted."  The  court  held  that 
the  onuM  of  proof  as  to  fault  was  on  the 
transporter,  approving  Famham  v.  Rd,, 
55  Penn.  St.  58.  See  also  Lawb  v.  Cam- 


den ^  Amboy  Rd,  ^  T.  Co.,  46  N.  T. 
271,  for  an  elaborate  consideration  of  this 
question,  and  the  dissenting  opinion  by 
Pbckham,  J.,  on  p.  282,  et  uq,  '*If 
the  carrier  proves  that  the  injury  or  loss 
was  occasioned  by  one  of  those  occur- 
rences which  are  tenned  the  *  act  of  God,' 
prima  facie  he  discharges  himself,  and 
the  onus  of  proving  that  the  alleged  cause 
or  agency  would  not  have  produced  the 
loss  or  injury  without  his  negligence  or 
defective  means,  is  thrown  upon  the 
plaintiff:"  New  Brunswick  Nav,  Co»  T. 
Tiers,  24  N.  J.  (Zab.)  697. 

The  following  cases  hold  the  same  rule : 
Wescott  V.  Fargo,  61  N.  T.  542 ;  Steers 
V.  The  Steamship  Co.,  57  N.  T.  1 ;  7^ 
Black  Warrior,  1  McAll.  181  ;  Wilson  v. 
S.  P.  Rd.,  13  Hep.  (Cal.)  302. 

While  a  majority  of  the  authorities  de- 
clare the  doctrine  as  above,  that  the  bur- 
den of  proof  is  upon  the  plaintiff,  there 
are  a  large  number  which  lay  down  the 
rule  that  the  onus  is  upon  the  carrier  to 
show  that  he  was  not  negligent,  and  that 
the  loss  was  dae  wholly  to  one  of  the  ex- 
cepted causes,  to  relieve  himself  from  lia- 
bility. The  theory  in  support  of  this 
view  is  thus  stated  by  the  Supreme  Court 
of  Georgia :  *<  What  shipper,  when  he 
demands  his  cotton  at  the  place  of  deli- 
very, is  satisfied  to  be  told  that  it  was 
burnt  t  He  wants  to  know  how  it  was 
burnt ;  and  the  carrier  b  bound  to  give 
the  explanation,  for  he  and  his  servants 
alone  can  do  it.  He  is  only  excused  if 
the  fire  was  unavoidable,  and  he  should 
prove  that  it  was  so.  It  is,  I  repeat,  in 
his  power  to  show  the  facts,  and  it  should 
for  that  reason  be  made  his  duty  to  do  so. 
Shippers  are  obliged  to  trust  to  carriers. 
In  the  servants  and  employees  of  the  car- 
rier the  shipper  will  always  find  reluctant 
witnesses.  Why  force  the  owner  of 
produce  to  make  them  his  witnesses, 
and  thus  endorse  their  credibility  f  In 
Tennessee,  the  employees  and  servants 
of  railroads  are  not  allowed  to  be 
witnesses  in  behalf  of  their  employers. 
Why  compel  plaintiffs  to  make   them 
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their  witnesses,  and  bind  them  by  die 
truth  of  their  testimony  f  The  more  neg- 
ligent they  have  been  in  the  discharge  of 
their  daty,  the  more  difficult  it  will  be  to 
extort  the  truth  from  them.     Could  they 
be  expected  to  swear  that  the  cargo  was 
burnt  by  their  negligence  f  To  place  the 
onus  upon  the  plaintitf  would  be  to  deny 
all  redress.      I  admit  the  general  rule 
tliat  he  who  alleges  must  prove.     But  it 
is  equally  well  established  the  burden  of 
proof  should  be  upon  him  who  best  knows 
what  the  facts  are.    If  it  be  said  that  the 
agents  and  servants  may  be  resorted  to 
by  the  shipper  as  well  as  the  carrier,  we 
have  only  to  repeat  that  their  wishes, 
feelings  and  interests  are  all  on  the  side 
of  their  employers.    Let  the  carrier  then 
prove  the  loss  and  the  manner  of  the 
loss.    Policy  as  well  as  safety  of  all  con- 
cerned demand  the  establishment  of  such 
a  rule  :'*  Berry  v.  Cooper,  28  Ga.  543. 
In  Baker  v.  Brinaon,  9   Rich.  (S.  C) 
201,  by  contract  the  carrier's  liability 
was  limited.     In  that  case,  it  is  said  (p. 
203)'**  That  is  a  sound  rule  which  de- 
volves the  onus  on  him  who  best  knows 
what  the  facts  are.     In  cases  of  loss, 
proof  of  delivery  devolves  at  once  on  the 
carrier,  the  onus  of  exempting  himself 
from  liability,  and  nothing  can  be  more 
reasonable,  before  he  can  take  shelter 
under  an  exception,  to  require  proof  of 
his  care." 

Many  other  cases  hold  the  same  doc- 
trine :  Whitesides  v.  Russell,  8  W.  &  S. 
44 ;   United  States  v.  Bachnan,  28  Ohio 


St.  1 44 ;  Maim  r.  Birckard,  40  Yt.  m\ 
Roberts  v.  Riiejff  15  La.  Anu.  103. 

Mr.  Greenleaf  lays  down  the  rule  that 
in  all  cases  of  loss  of  a  commoa  csrrier 
the  burden  of  proof  is  on  him,  to  show 
that  the  loss  was  occasioned  by  the  act 
of  God,  or  by  public  enemies  :  2  GreenL 
on  Ev.  (14th  ed.)  {  219.  And  it  has 
been  laid  down  that  if  the  aoceptaoce  of 
the  goods  was  special,  the  bordeii  of 
proof  is  still  on  the  carrier,  to  show  not 
only  that  the  cause  of  loss  was  within  the 
terms  of  the  exception,  but  also  that  there 
was  on  his  part  no  negligenoo  or  wsntof 
due  care:  2  Greenl.  Ev.  (Utfa  ed.) 
2  219  ;  Swindlery.  BiUiard,  2  Bicfa.  286; 
Whiteside  v.  Busstdi,  8  W.  &  S.  44; 
Slocum  Y.  FairehSd,  7  BiU  (N.  Y.)  291. 

See  the  elaborate  exposition  of  the 
meaning  of  tlie  tenn  **  act  of  God,"  re- 
specting the  degree  of  cars  to  be  applied 
by  common  carriers  in  order  to  entitle 
them  to  its  protection  by  Cocxbusk»  C 
J.,  in  Nugent  v.  Smithy  L.  B.|  1  C  ?' 
D.  428 ;  34  L.  T.  Rep.  (N.  S.)  827 ; 
8.  c.  14  Alb.  L.J.  164,  a  decision  of  the 
English  Court  of  Appeals.  See,  al», 
Chicago  i-  N,  W.  Ry,  v.  6awj(«r,  69  lU. 
285  ;  8.  c.  18  Am.  Rep.  613;  UcGrws 
V.  B.  i-  0.  JBrf.,  18  W.  Va.  361;  ^  c 
41  Am.  Rep.  696  ;  NashvUU  ^  dattar 
nooga  Rd,  v.  David,  6  Heisk.  (Tcnn.) 
261 ;  8.  o.  19  Am.  Rep.  594 ;  2  GrecoL 
on  Ev.  (14th  ed.)  {  219  and  notes. 
EuosMB  McQciLUS* 

St.  Louis,  Mo. 


Supreme  Judicial  Court  of  Massachusetts. 
RIDGEWAY  STOVE  CO.  v.  WAY. 

An  innocent  purchaser  of  certain  dwelling-houses,  in  which  furnaces  had  been 
attached  to  and  become  a  part  of  the  realty,  is  not  ail'ected  by  an  agreement  between 
his  grantor  and  the  vendor  of  the  furnaces,  by  the  tenns  of  which  the  latter  was  to 
retain  the  property  in  the  furnaces  until  they  were  paid  for. 

Furnaces  placed  in  the  cellar  of  a  house,  upon  a  row  of  bricks,  set  in  a  circle, 
with  pipes  fastened  to  the  ceiling  of  the  cellar,  and  connecting  with  the  dumney  and 
registers  of  the  house,  are  annexed  to  and  become  a  part  of  the  realty,  and  will  paa 
V  a  deed  of  the  land. 
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This  was  an  action  of  tort  for  the  conversion  of  two  portable  fur- 
naces, with  pipes,  registers,  register  borders,  and  register  boxes. 
At  the  trial  in  the  Superior  Court,  without  a  jury,  before  Knowl- 
TON,  J.,  it  appeared  that  one  William  Goad;  was  the  mortgagor  in 
possession  of  certain  real  estate  in  Boston,  consisting  of  two 
dwelling-houses,  with  the  land  under  and  adjoining  them.  Said 
Goady,  in  July  1884,  agreed  with  the  agents  of  the  plaintiff  that 
the  plaintiff  should  place  in  each  of  these  houses  a  portable  furnace, 
with  the  pipes  and  registers  connected  therewith ;  that  said  fur- 
naces, pipes  and  registers  should  remain  the  property  of  the  plain- 
tiff; that  said  Goady  should  pay  $100  in  cash  when  the  furnaces 
should  be  placed  in  the  houses,  and  thereafter  should  pay  a  rental 
of  (35  a  month  for  said  furnaces  until  the  rentals,  together  with 
$100,  should  amount  to  $240,  when  all  title  to  the  furnaces  in  the 
plaintiff  should  cease  ;  and  that  this  lease  of  the  furnaces  should  be 
put  in  writing,  and  signed  by  Goady.  Goady  explained  to  the  agents 
of  the  plaintiff  that  the  houses  would  rent  for  $30  a  month  each, 
and  that,  with  the  money  thus  received,  he  would  be  able  to  pay  for 
the  furnaces  before  the  interest  on  his  mortgage  and  his  taxes  would 
have  to  be  paid.  The  houses  had  just  been  built  by  Goady,  and 
were  then  ready  for  occupation.  In  pursuance  of  this  agreement 
the  agents  of  the  plaintiff  took  two  furnaces  from  their  stock,  and 
set  them  up  in  the  cellars  of  the  houses.  The  manner  of  setting 
up  the  furnaces  was  as  follows  :  Four  bricks  were  set  on  end  on  the 
floor  of  the  cellar.  The  base  rim  of  the  furnace  was  placed  upon 
these  bricks.  Other  bricks  were  set  on  end  in  a  circle  under  the 
rim,  with  the  mortar  between  the  bricks,  but  no  mortar  between 
the  upper  surface  of  the  bricks  and  the  rim :  and  then  the  other 
parts  of  the  furnace  were  placed  upon  the  rim.  The  rim,  resting 
on  the  circle  of  bricks,  made  a  joint  as  tight  as  was  necessary.  An 
open  space  was  left  in  the  circle  of  bricks  to  allow  the  air  from  the 
cellar  (or  from  out  doors,  by  means  of  a  cold-air  box)  to  pass  up 
through  the  furnace.  At  the  time  of  the  alleged  conversion,  a  cold- 
air  box  had  been  connected  with  one  of  the  furnaces,  but  the  other 
had  none.  There  were  holes  in  the  top  of  the  casing  of  the  fur- 
nace, and  collars  were  placed  in  these  holes.  The  hot-air  pipes 
fitted  over  these  collars,  resting  on  the  top  of  the  furnace,  and  were 
supported  at  the  further  end  by  wires  passing  under  the  pipes,  and 
fastened  to  the  ceiling  of  the  cellar.  The  hot-air  pipes  were  slipped 
into  stationary  pipes,  which  had  been  placed  in  the  houses  by  Goady 
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when  the  houses  were  bailt,  leading  from  the  ceiling  of  the  oellar 
upward,  through  and  between  the  partitions  to  the  rooms  of  the 
house.  The  smoke-pipe  passed  into  the  chimney.  Each  soap-stooe 
register  border  was  placed  in  a  hole  in  the  floor,  resting  on  a  ledge 
of  wood.  The  registers  were  set  in  the  several  rooms,  and  each 
register  and  register  box  rested  on  the  soap-stone  border,  and  con- 
nected with  the  stationary  pipes.  Neither  furnaces,  pipes,  boxes, 
borders,  nor  registers  were  in  any  other  manner  attached  to  the 
houses  or  land.  There  were  holes  into  the  chimney  from  the  rooms 
of  the  houses,  so  that  stoves  could  be  used  to  heat  the  houses. 

On  September  8th,  in  pursuance  of  his  previous  agreement,  Coady 
signed  and  delivered  to  the  plaintiff  a  paper,  in  which  he  (Coadj) 
set  forth  that  he  had  hired  and  received  of  the  Bidgeway  Sto?e 
Company  the  furnaces,  pipes,  registers,  &c.,  mentioned  above,  for 
the  use  of  which  he  promised  to  pay  said  stove  company,  the  sam 
of  (85  a  month  until  the  sums  paid  should  amount  to  $240,  ¥hen 
all  rent  or  claim  of  the  stove  company,  or  its  representatives,  to  said 
furniture,  should  cease ;  but  in  case  of  neglect  of  said  Coady  to  pay 
for  said  use  and  rent,  before  such  time  as  said  sums  so  to  be  paid 
for  use  and  rent  should  amount  to  the  said  sum  of  $240,  said  stoTe 
company  and  their  legal  representatives  were  to  have  the  right  to 
enter  any  house  or  place  where  the  said  furniture  should  be,  and 
remove  the  same.  November  26th,  the  defendant  received  from 
Coady  a  warranty  deed  of  the  real  estate.  There  was  evidence  that 
it  was  given  as  part  of  an  arrangement  by  Coady  to  obtain  money 
to  effect  a  compromise  with  his  creditors,  and  there  was  no  evidence 
to  control  the  recital  of  a  valuable  consideration  contained  in  it 
Nothing  was  said  in  the  deed  about  the  furnaces.  In  December 
the  plaintiff  demanded  the  furnaces  of  the  defendant,  who  refused 
to  allow  the  plaintiff  to  remove  them,  and  claimed  them  uDder  his 
deed  from  Coady.  The  plaintiff  never  has  received  any  money  in 
payment  for  the  furnaces,  or  for  the  use  of  them,  but  it  received  an 
order  for  $100,  drawn  by  Coady  on  John  S.  Lamphrey,  and  ac- 
cepted,  which  it  receipted  for  as  a  payment  of  that  sum,  but  which 
it  has  not  collected. 

The  defendant  testified  that  he  went  into  one  of  the  houses,  and 
through  some  of  the  upstairs  rooms,  before  he  took  his  deed,  and 
saw  some  of  the  registers,  but  that  he  never  saw  the  furnaces  antil 
after  this  action  was  brought.  There  was  no  evidence  offered  tend- 
ing to  show  that  he  knew  of  the  existence  of  the  furnaces  when  he 
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took  his  deed,  except  what  appears  in  these  exceptions.  There  was 
no  other  evidence  that  he  ever  made  any  inquiries  about  the  fur- 
naces from  Coady,  or  any  one  else.  The  plaintiff  offered  the  testi- 
mony of  its  agent,  Kowe,  who  made  the  arrangements  with  Goady, 
and  who  placed  the  furnaces  in  the  houses,  as  to  whether  or  not  the 
plaintiff,  when  it  placed  the  furnaces  in  the  houses,  intended  that 
they  should  become  a  part  of  the  houses,  and  also  the  testimony  of 
Coady  as  to  whether  or  not  he  intended,  when  the  furnaces  were 
placed  in  the  houses,  that  they  should  become  a  part  of  the  house. 
The  court  excluded  this  testimony,  and  ruled  that  the  secret  inten- 
tion of  Coady  and  of  the  plaintiff,  not  manifested  by  their  acts  or 
words,  could  not  be  put  in  evidence  to  affect  the  defendant,  but 
admitted  evidence  of  their  acts  and  agreements. 

The  court  found  as  a  fact  that  the  property  claimed  in  the  plain- 
tiff's writ  was  annexed  to  and  became  a  part  of  the  realty,  and 
passed  to  the  defendant  by  his  deed ;  that  Coady  built  his  houses 
with  a  view  to  their  being  heated  by  furnaces  similar  to  these,  and 
that  these  furnaces  were  of  a  kind  ordinarily  designed  to  be  kept 
and  used,  as  long  as  they  are  of  any  value,  to  heat  the  houses  in 
which  they  were  originally  set  up ;  and  that  both  Coady  and  the 
plaintiff  intended  that  the  furnaces  should  become  a  part  of  the 
realty,  but  that  they  both  further  intended  that  the  furnaces  should 
not  become  a  part  of  the  realty  until  they  should  be  paid  for ;  and 
ruled  that  this  second  intention  on  their  part  could  have  no  effect 
upon  the  rights  of  the  defendant.  The  court  declined  to  rule  that 
upon  all  the  evidence  the  defendant  was  not  a  bona  fide  purchaser 
for  value ;  and  found  as  a  fact  that  he  was,  and  that  he  had  no 
knowledge  or  information  of  any  agreement  or  understanding  affect- 
ing the  rights  of  an  owner  of  the  realty ;  and  also  declined  to  rule 
that,  if  the  defendant  was  a  purchaser  for  value,  he  was  put  upon 
his  inquiry  as  to  whether  the  furnaces  were  a  part  of  the  realty 
or  not,  and,  having  neglected  to  make  any  inquiries,  that  he  was 
affected  with  notice  of  what  he  would  have  found  upon  inquiry,  to- 
wit,  that  these  furnaces  were  the  property  of  the  plaintiff.  The 
court  found  for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

Brown  ^  Keyes^  for  plaintiff. 
JE,  Jf.  Bigehufy  for  defendant. 

Morton,  C.  J. — It  is  quite  clear  that  the  Superior  Court  was 
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justified  in  finding  that  the  property  claimed  on  the  plaintiff's  writ 
was  annexed  to  and  became  a  part  of  the  realty,  and  passed  to  the 
defendant  by  his  deed.  The  property  claimed  consisted  of  two 
portable  furnaces,  with  the  pipes  and  registers  attached  to  them. 
They  were  put  in  as  part  of  the  two  houses,  were  essential  to  the 
enjoyment  and  use  of  them  as  dwelling- houses,  and  were  intended 
by  the  owner  to  be  a  part  of  the  realty  as  soon  as  they  were  paid 
for.  The  fact  that  there  was  an  agreement  between  the  owner  and 
the  plaintiff  that  the  furnaces  should  remain  the  property  of  the 
plaintiff  until  they  were  paid  for,  and  that  both  so  intended,  is  im- 
material, unless  the  defendant  had  notice  of  such  agreement  and 
intention.  Notwithstanding  such  an  agreement,  the  property  an- 
nexed to  the  realty  will  pass  to  an  innocent  purchaser  without 
notice :  Southbridge  Sav.  Bank  y.  Exeter  Machine  Warh^  127 
Mass.  542,  and  cases  cited.  As  the  Superior  Court  found  in  the 
case  at  bar  that  the  defendant  was  a  bona  fide  purchaser  of  the 
houses,  without  notice  of  the  agreement  of  the  plaintiff,  it  follows 
that  his  rights  are  not  affected  by  such  agreement,  and  that  the 
property  in  suit  passed  by  his  deed  of  them.  The  facts  that  the 
defendant  did  not  see  the  furnaces  before  he  bought,  and  that  he  did 
not  make  any  inquiries  about  them,  are  immaterial.  He  boaght  the 
houses  as  they  were,  and  there  was  nothing  to  excite  his  suspicions, 
or  to  put  him  upon  inquiry.  The  court  could  not  properly  rule,  as 
requested  by  the  plaintiff,  that,  as  the  defendant  made  no  inquiries, 
^'  he  was  affected  with  notice  of  what  he  would  have  found  apon 
inquiry,  to  wit,  that  these  furnaces  were  the  property  of  the  plain- 
tiff." Exceptions  overruled. 


Furnaces  have,  in  the  past,  been  quite 
a  fruitful  cause  of  litigation,  and  the 
earliest  reported  cases  npon  the  law  of 
fixtures  relate  to  the  rif^ht  of  remoring 
them.  Many  of  the  old  cases  arose  be- 
tween landlord  and  tenant,  and  proceed 
upon  distinctions  as  .to  the  method  of 
attachment  which  are  now  untenable. 

In  the  case  reported  in  20  Henry  VII. 
IS  b.,  pi.  24,  decided  in  the  year  1504  (21 
Hen.  VII.  26  b.,  is  probably  another  re- 
port of  the  same  case),  it  was  held  that  a 
furnace  erected  by  the  ancestor,  and  an- 
nexed to  the  frank*tenement  with  mortar, 
was  parcel  of  the  realty,  and  could  not 


lawfully  be  removed  by  his  ezecaton  ss 
against  the  heir.  Donbdess,  th»  for- 
nace  was  erected  for  purposes  of  trsde, 
but  the  principle  inyolred  remains  un- 
changed to  this  day. 

In  Squier  t.  Maiftr^  2  Freem.  Ch.  M9 ; 
8.  O.  2  £q.  Ca.  Abr.  430,  decided  in 
1701,  it  was  held,  on  the  other  huMi, 
that  a  furnace,  though  fixed  to  the  free^ 
hold  and  purchased  with  the  boose, 
should  go  to  the  executors  and  not  to 
the  heir.  This  case,  so  far  as  it  reUta 
to  the  furnace,  may  be  considered  as 
OTermled.  See  Ewell  on  Fixiores,  p. 
214,  note. 
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The  general  nde  nndoubtedlj  is  that 
all  fixtoreSy  whether  actually  or  cod- 
BtmctiTely  annexed  to  the  realty,  pasa 
by  a  conveyance  or  mortgage  of  the 
freehold  where  there  ia  nothing  to  indi- 
cate a  contrary  intention  ;  and  furnaces 
are  not  an  exception  to  this  rule  where 
they  are  intimately  connected  with  the 
bouse  :  Afain  r.  iSchwarzwaeider,  4  E. 
B.  Smith  273;  Mather  y.  JFVaaer,  2 
Kay  &  J.  536;  8.  c.  2  Jur.  (N.  S.) 
900. 

In  Stockwdl  t.  Campbell^  39  Conn. 
362,  a  portable  hot-air  furnace  placed  by 
the  owner  of  the  freehold  in  a  pit  pre- 
pared for  it  in  the  cellar  of  a  house,  but 
Dot  set  in  brick  or  otherwise  fa&tened  to 
the  house  or  floor,  but  held  in  its  place 
by  its  own  weight,  together  with  the 
smoke-pipe  leading  therefrom  to  the 
chimney,  all  capable  of  removal  without 
injury  to  themselves  or  the  house,  but 
intended  as  a  permanent  annexation,  as 
appeared  from  the  pit  in  the  cellar 
adapted  to  its  sise  and  depth,  were  held 
to  be  a  part  of  the  realty,  rendering  the 
whole  bouse  subject  to  a  mechanic's  lien 
tbr  tbe  value  thereof  and  the  labor  of 
setting  them  in  the  house. 

With  respect  to  the  main  question  in  the 
principal  case,  there  is  some  conflict  of  au- 
thority. It  msy  be  stated  as  a  general  rule 
that  fixtures  placed  upon  demised  premi- 
ses by  a  tenant,  and  which  arc  removable 
by  him  during  his  term  as  against  his  land- 
lord ;  annexations  made  upon  the  land  of 
another  under  an  agreement  reserving  the 
right  of  removal,  and  also  fixtures  sold 
by   the  owner  of  the  land  to  a  third 
person  but  not  actually  severed,  do  not 
pass    by  a  subsequent   conveyance   or 
mortgage  of  the  land  to  one  having  no- 
tice of  such  right :  Coleman  v.  IawU,  27 
Penn.   St.   291  ;   Davi$  v.  Buffum,  51 
Me.  160;   WilguB  v.  Gettings,  21  Iowa 
177;    Sawden  v.    Craig,  26   Id.    156; 
Atorris  v.  Frenchj  106  Mass.  326  ;  Hma- 
Uy  V.  Brodie^  16  Ark.  511 :  Mitchell  v. 
Freedleif,  10  Penn.  St.  198  ;   Hunt  r. 
Bay  Sate  Iron  Co.,  97  Mass.  279  ;  Bar 

Vok  XXXIV.. 


ven  V.  Emery,  33  N.  H.  66 ;  Pierce  v. 
Emery,  32  Id.  484. 

In  the  case  of  annexations  to  the  land 
of  another  by  his  consent,  under  an  agre^ 
ment,  express  or  implied,  that  the  pro- 
perty shall  remain  the  personal  property 
of  the  person  who  annexed  it,  such  per- 
son being  in  possession  neither  of  the 
land  nor  the  annexation  thereto,  the 
article  annexed  is  as  between  the  imme- 
diate parties  to  such  agreement,  unques- 
tionably mere  personalty.  And  by  the 
courts  in  several  states  it  is  held  that 
such  annexation  retains  its  character  of 
personalty  as  against  third  persons  pur- 
chasing or  taking  a  mortgage  upon  the 
land  upon  which  it  stands,  bona  fide,  and 
without  notice  of  such  agreement ;  that 
it  does  not  pass  with  the  land,  and  may 
be  removed  by  the  party  annexing  it  as 
against  sucli  bona  fide  purchaser  or  mort- 
gagee :  Russell  v.  Richards,  10  Me.  429  ; 
8.  o.  11  Id.  371 ;  HUbome  v.  Brown, 

12  Id.  162  ;  Tapley  v.  Smith,  18  Id.  12  ; 
Ford  V.  Cobb,  20  N.  Y.  344 ;  Godardy, 
Gould,  14  Barb.  662.  See,  also,  Matt  v. 
Palmer,  I  N.  Y.  564 ;  Hensley  v.  Pro- 
die,  16  Ark.  511 ;   Crippen  v.  Morrison, 

13  Mich.  34;  Sheldon  v.  Edwards,  35 
N.  Y.  279  ;  Tiffi  v.  Horton,  53  Id.  377. 

The  rule  atx>ve  stated  has,  however, 
been  often   disapproved;    and,  in    our 
opinion,  the  better  rule,  and  one  more 
in  accordance  with  the  policy  of  tlie  re- 
cording laws  of  this  country,  is  to  re- 
quire actual  severance  or   notice  of  a 
binding  agreement  to  sever,  in  order  to 
deprive  the  purchaser  or  a  creditor  levy- 
ing upon  the  land  and  fixtures  of  the 
right  to  the  fixtures  or  appurtenances  to 
the  freehold:    Fortman  v.  Goepper,  14 
Ohio  St.  565  ;  Brennan  v.  Wkitaker,  15 
Id.    446;  Powers  v.  Dennison,    30  Vt. 
752  ;  Davenport  v.  Shants,  43  Id.  546  ; 
Hunt  V.  Iron  Co.,  97  Mass.  279  ;  Baven 
V.  Emery,  33  N.  H.  66,  69 ;  Bringholff 
T.  Munenmaier,  20  la.  513;  Fryatt  v. 
Sullivan  Co.,  5  Hill  116;  TruU  v.  fW- 
ler,  28   Me.  545;  Prince  v.    Case,    10 
Conn.  375  ;  London  v.  Ffatt,  34  Id.  517. 
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See,  also,  Dottal  r.  McCaddon,  35  la.  the   correctnen  of  tiie  dedskm  in  dia 

818  ;  Pierce  v.   George,  108  Mass.  78;  principal  case,  of  which,  as  it  seems  to 

Bratton  v.  Clawton,  2  Strob.  Laws  478  ;  as,  there  caa  be  no  reasonable  doabt 
8.  C.  3   Id.  127;   Thropp's  Appeal,  70  M.  D.  EwUL. 

Penn.  St.  395.  Chicago. 

A  study  of  these  cases  conyinces  us  of 
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Thb  Court  of  Errors  and  Appeals  of  New  Jersey,  by  their  recent  deci- 
sioD  iD  State  Board  of  AueMort  v.  State,  4  Atl.  Rep.  578,  have  added  one 
more  to  the  leading  cases  on  the  constitutionality  of  laws  creating  elates 
of  property  for  taxation,  viewed  in  connection  with  the  requirements  of 
both  state  and  federal  constitutions.  The  case  was  argued  by  oouosel 
of  acknowledged  ability,  and  in  addition  to  the  opinion  of  the  court  five 
others  were  filed,  two  concurring,  one  dissenting  and  two  partially  con- 
curring, partially  dissenting.  The  judgment  of  the  Supreme  Court, 
which  was  brought  up  for  review,  declared  the  Act  of  April  10th  1884 
to  be  in  contravention  of  the  requirement  of  the  state  constitution  thst 
**  property  shall  be  assessed  for  taxes,  under  general  laws  and  by  aniform 
rules,  according  to  its  true  value."  The  act  referred  to  directed  that  all  the 
property  of  railroad  and  canal  companies  used  for  railroad  or  canal  purposes, 
including  their  franchises,  should  be  assessed  for  taxation  by  a  special 
state  board  appointed  for  the  purpose,  in  the  manner  therein  described, 
which  differed  materially,  both  in  ascertaining  values  and  in  the  rate  of 
tax,  from  the  assessment  of  other  similar  property  not  used  for  railroad 
or  canal  purposes.  The  view  taken  by  the  majority  of  the  court  is  thus 
stated  by  Chancellor  Runton  :  **  The  power  of  taxation  is  in  the  legis- 
lative branch  of  the  government  alone.  It  is  unbounded  except  as  it 
may  be  limited  by  constitutional  restraint.  A  law  which  taxes  a  class 
of  property  separately  is  not  unconstitutional  if  it  embraces  all  property 
of  that  class  and  applies  to  it  uniform  rules,  and  taxes  it  according  to 
its  true  value.  The  constitutionality  of  such  a  law  is  to  be  determined 
in  the  same  way  in  which  it  would  be  determined  if  the  property  taxed 
were  the  only  property  taxed  in  the  state ;"  and  is  also  fairly  summar- 
ized in  the  following  extract  from  the  dissenting  opinion  of  Judge 
Depue  :  "  As  I  understand  the  views  of  the  majority  of  the  court,  it 
is  not  claimed  that  the  Act  of  1884  provides  fur  t-axation  either  for 
state  or  local  purposes  on  a  rule  uniform  with  that  on  which  taxes,  state 
or  local,  are  laid  under  the  general  tax  act  of  1866.  The  position  taken 
is  this :  that  the  constitutional  provision  allows  a  classification  of  pro- 
perty for  taxation  under  general  laws,  and  that,  upon  such  a  classification 
the  rule  of  uniformity  prescribed  by  the  constitution  is  complied  with 
if  the  tax  be  laid  upon  property  within  the  classification  of  an  equal 
percentage,  without  regard  to  the  rate  of  taxation  upon  other  taxable 
property  in  the  state ;  that  local  taxes  may  be  laid  on  property  in  the 
classification  at  one  rate,  and  upon  other  property  at  a  different  rate,  and 
state  taxes  be  levied  with  the  same  diversity  in  rates,  provided  only  that 
a  uniform  rate  be  observed  in  the  tax  upon  property  within  each  class  j 


LEQAL  NOTES.  667 

and  that  property  used  for  railroad  aad  canal  purposes  may  be  segregated 
into  a  class,  and  subjected  to  taxation  at  any  rate  that  may  be  prescribed 
by  the  legislature."  On  support  of  these  views  the  court  relied  upon 
the  fact  that  substantially  the  same  method  of  taxation  had  existed  in 
New  Jersey  since  1873,  and  had  received  their  sanction  in  Van  Riper  v. 
Parsons,  40  N.  J.  Law  123,  and  in  N,  J,  S.  Rd.  Co,  v.  Board  Rd, 
Gom*s,j  41  Id.  235 ;  upon  the  decision  of  the  Supreme  Court  of  the 
United  States  in  State  Railroad  Tax  Cases,  92  U.  S.  575 ;  and  finally 
upon  their  own  interpretation  of  the  constitutional  restriction,  which 
was,  to  quote  from  the  opinion  of  Dixon,  J.,  who  concurred  on  this  point 
that  the  *'  expression  '  uniform  rules'  is  not  of  wider  import  than  the 
expression  '  general  laws,'  and  if  the  latter  may  be  confined  to  a  class, 
with  equal  propriety  may  the  former.  *  'i'  *  Its  collocation  with  the 
words  'general  laws'  indicates  that  it  was  to  have  a  corresponding 
meaning,  and  the  whole  sentence  becomes  harmonious  by  holding  that 
it  requires  the  same  regulations  to  be  applied  to  every  member  of  each 
class  which  the  general  laws  recognise  or  establish/' 

The  court  carefully  distinguishes  the  case  from  the  Han  Mateo  Case, 
13  Fed.  Rep.  722  and  the  Santa  Clara  Case,  18  Id.  385,  and  holds  that 
the  act  in  no  way  conflicts  with  the  14th  amendment  to  the  federal  con- 
stitution. It  further  takes  occasion  to  declare  that  franchises  are  pro- 
perty and  as  such  taxable. 

Judge  Depue,  in  his  dissenting  opinion,  claims  that  the  constitutional 
question  not  having  been  directly  raised  in  State  v.  Rd,  Corn's,,  supra, 
that  case  cannot  be  regarded  as  an  authority,  and  that  the  State  Ry, 
Tax  Cases  depended  upon  the  peculiar  language  of  the  constitution  of 
Illinois  and  do  not  cover  the  case  in  hand.     He  then  interprets  the  con- 
stitutional  restriction   thus :  '*  the   constituent   parts  of  the  sentence, 
*  general  laws '  and  *  uniform  rules '  are  made  essential  to  a  valid  act  of 
taxation,"  and  continues :  *'  Under  an  organic  law  for  taxing  property 
at  its  true  value  there  can  be  no  classification  except  as  a  means  of 
ascertaining  true  values.     Dificrent  kinds  of  property  have  difierent 
grades  of  value;    but  true  value  is  a  characteristic  of  all  kinds  of 
property,  and  peculiar  to  no  one  species  so  as  to  make  it  a  class  by 
Itself     The   classification  adopted    in    this   act    is   upon   the   use   to 
which   the   property  is  devoted  ;    but   the  use    to  which  property  is 
applied   does  not  alter  its   true  value.     An  engine   is  of  the  same 
market  value  in  the  shop  of  a  manufacturer  as  when  placed  upon  a  rail- 
road track.     *  *  *  But  it  is  said  that  the  property  of  these  companies 
possesses  peculiar  qualities  distinguishing  it  from  the  property  of  private 
individuals  or  other  corporations,  in  the  fact  that  it  is  associated  with 
and  is  necessary  for  the  exercise  of  the  corporate  franchises,  or  of  the 
business  of  operating  railroads  or  canals,  and  therefore  may  be  disassoci- 
ated from  other  property  intrinsically  of  the  same  nature,  for  a  difierent 
sort  of  taxation,  or  for  taxation  at  a  different  rate.     Such  a  mode  of 
taxation  is  not  taxation  on  property  at  its  true  value.     It  is  that  method 
of  taxation  which  can  lawfully  be  resorted  to  only  in  the  exercise  of  the 
power  of  indirect  taxation,  by  taxation  upon  franchises,  trades  or  occu- 
pations, and  this  act  has  none  of  the  features  of  such  a  mode  of  taxation. 
It  is  what  its  title  imports,  taxation  of  property.     As  such,  I  think  the 
mode  in  which  it  is  exercised  is  not  in  conformity  with  the  constitutional 
provision." 
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Dixon,  J.,  and  Reed,  J.,  while  concurring  with  the  majority  of  the 
court  on  the  general  question,  thought  certain  features  of  the  act  relating 
to  the  taxation  for  local  purposes  of  a  part  of  the  property  owDcd  by 
these  companies  and  used  by  them  for  the  purposes  of  their  business 
unconstitutional.  On  this  point  the  opinion  of  the  court  reads:  *'The 
objection  is  made  that  under  the  act  only  the  property  mentioned  in 
subdivision  2  of  section  8  (real  estate  used  for  railroad  or  canal  parpoees, 
not  including  main  stem  or  water  way)  is  subjected  to  assessment  for 
taxation  for  county  and  municipal  purposes,  whereby  it  is  argued  the 
companies  escape  their  share  of  county  and  municipal  taxation  in  respect 
of  the  main  stems  or  the  water  ways,  and  the  tangible  personal  property 
in  the  taxing  districts.  But  if  the  taxes  be  but  one  tax,  and  the  legis- 
lature has  the  right  to  fix  the  amount  of  that  tax  by  the  means  adopted, 
it  follows  that  the  objection  is  without  actual  foundation  :  for  the  legis- 
lature has  a  right  to  say  what  tax  the  companies,  in  view  of  the  peculiar 
character  of  their  property,  shall  pay,  and  in  what  way  it  shall  be 
assessed,  provided  it  makes  the  assessment  under  general  laws  and  by 
uniform  rules  according  to  the  true  value  of  the  property."  The  fore- 
going extracts  will  serve  to  indicate  the  three  different  views  of  the 
question  presented  in  the  several  opinions  filed. 

Henry  Bill  Publishing  Company  v.  Arthur  H.  Smythe,  27  Fed  Rep. 
914,  recently  decided  in  United  States  Circuit  Court  for  the  Southern 
District  of  Ohio,  is  worthy  of  note  as  a  case  of  first  impression  upon  a 
question  of  more  than  usual  interest. 

The  plaintiff  was   the  owner  of  the  copyright  of  a  book,  written 
by  James  0.  Blaine,  called  **  Twenty  years  of  Congress,"  and  sold  it 
by  subscription  only  to  individual  buyers  of  single  copies.     The  book 
had  never  otherwise  been  placed  upon  the  market  by  the  plaintiff,  or 
with  its  consent.     It  employed  agents  to  solicit  subscriptions  and  de- 
liver the  copies  ordered,  assigning  to  each  a  certain  territory.    An 
agent  so  employed  in  New  York,  lo  whom  plaintiff  had  sent  a  number 
of  copies  for  delivery  to  certain  subscribers,  procured  by  him,  sold  the 
copies  to  a  book-dealer  in  Troy,  contrary  to  plaintiff's  instructiuns  and 
in  violation  of   an  express   agreement  and  his  bond,  that  he  would 
not  sell  or  deliver  in  any  other  mode  than  that  directed   by  the  plain- 
tiff, applying  the  money  to  his  own  use.      It  did  not  appear  whether 
the  Troy  dealer  was  aware  of  this  breach  of  trust,  or  a  party  to  it  by  col- 
lusion with  the  agent,  but  it  did  appear  that  it  was  generally  kuowo  to 
the  trade,  and  especially  to  the  defendant,  that  the  plaintiff  profeased  to 
sell  the  books  only  by  subscription,  and  had  aonounced  by  public  adver- 
tisement and  otherwise  that  in  no  other  way  could  it  be  procured  from 
the  publishers.     The  defendant  had  expressed  the  belief  that  the  trade 
could  procure  the  work  notwithstanding  this  announcement,  and  that  he 
would  soon  have  it  for  sale.     He  ordered  the  book  from  the  Troy  mer- 
chant, procured  six  copies  of  those  purchased  from  the  plaintiffs  ageot 
in  the  manner  above  stated,  and  sold  five  of  them  at  a  profit  of  95  86. 
The  defendant  testified  that  he  was  not  aware  of  the  facts  connected 
with  the  Troy  dealer's  purchase,  and   there  was  no   proof  that  he  was. 
He  ordered  the  books  without  any  inquiry  upon  the  subject,  and  in  the 
usual  way  of  making  such  orders.     The  plaintiff's  agent  at  Columbus, 
Ohio,  where  dei'endant  did  business,  notified  him  that  he  was  the  only 
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authorized  agent  for  that  section ;  that  the  hook  sold  only  hy  snhsorip- 
tion,  and  warned  him  not  to  sell  the  copies  he  was  offering,  but  the 
agent  did  not  himself  know  how  the  books  had  been  procured.  This 
bill  was  filed  to  enjoin  the  defendant  from  selling  these  copies,  for  an 
account,  if  sold ;  and  from  selling  the  book  at  all  in  the  future  without 
plaintiffs  authority. 

Judge  Hammond,  at  the  outset  of  his  opinion,  frankly  admits  that  to 
him  *'  it  was  a  startling  proposition  that  in  the  immense  trade  that  goes  on 
in  copyright  books,  the  dealer  must  deraign  his  title  from  the  copyright 
holder  to  each  copy,  with  all  the  particularity  of  real  estate,  if  not  more 
inexorably :  and  that  no  right  to  use  or  sell  a  copy  could  be  acquired 
without  his  consent/'  He  adds  :  *'  And  I  did  not  see  how  the  argu- 
ment and  the  case  of  the  plaintiff  could  stop  short  of  that  claim.  And 
yet  I  am  unable  now  to  see  how  that  monopoly  of  sale  granted  by  the 
statute  can  be  secured  without  a  principle  almost  as  broadly  stated  as 
that ;  qualified,  of  course,  by  such  limitations  as  properly  and  justly 
should  be  imposed  to  estop  him  by  his  own  conduct,  in  any  given  case, 
from  relying  on  the  principle  just  stated.  How  can  his  right  of  sale  be 
exclusive  without  that  principle  in  its  widest  scope  ?'' 

He  then  reviews  at  some  length  the  English  Copyright  Acts,  pointing 
out  that  they  seem  to  omit  the  words  used  in  our  acts  in  reference  to 
the  ''  sole  liberty  of  *  *  *  vending,"  and  calls  attention  to  the  defini- 
tion given  by  Congress  to  the  word  **  copyright"  as  the  sole  right  *^  of 
printing,  publishing  and  Belling  his  literary  composition  or  book."  The 
necessity  for  this  peculiarity  of  our  statute  is  then  considered,  and  the 
conclusion  reached  that  *'  protection  in  the  monopoly  of  sale  for  the  law- 
fully printed  copies  is  just  as  essential  to  the  value  of  the  right  of  pro- 
perty created  by  the  statute  as  protection  against  piratical  printing, 
publication  and  sale  of  the  book."  '*  Or,  if  this  be  not  so,  Congress  has 
chosen,  at  least,  to  grant  that  right  of  monopoly,  and  it  may  grant  what 
it  pleases.  It  does  the  same  thing  for  mechanical  inventions,  and  why 
not  for  literary  products  ?  I  think  it  has."  The  precise  ruling  he 
makes,  to  quote  his  own  words,  is  this :  **  If  the  owner  of  a  subsisting 
copyright  seeks  to  enjoy  his  exclusive  right  of  selling  the  published 
work  by  making  sales  directly  and  only  to  individual  subscribers,  the 
statute  protects  his  monopoly  from  interference,  by  other  dealers  offer- 
ing surreptitiously  obtained  copies  of  the  genuine  work,  without  his  con- 
sent, unless  there  be  something  in  the  circumstances  of  the  particular 
case  to  estop  him  from  relying  on  the  privileges  of  his  monopoly."  He 
finds  that  the  circumstances  of  the  case  were  sufiicient  to  put  the  de- 
fendant on  inquiry  as  to  his  vendor's  authority  to  sell,  and  that  Mr. 
Blaine's  conduct  in  the  premises  was  not  such  as  to  estop  him  from 
asserting  his  monopoly  of  the  privilege. 

The  remainder  of  the  opinion  is  taken  up  with  a  review  of  the  cases 
bearing  upon  the  subject  from  which  support  for  the  ruling  is  derived, 
in  the  course  of  which  the  case  in  hand  is  carefully  distinguished  from 
Gemens  v.  EsteSy  22  Fed.  Rep.  899,  where  agents  had  purchased  copies 
of  the  book  and  bound  themselves  not  to  sell  except  by  subscription. 
A  decree  was  entered  enjoining  defendant  from  selling  the  only  copy  of 
the  book  in  his  possession,  and  directing  him  to  pay  over  the  profits  on 
those  sold  ;  but  the  court  declined  to  enjoin  him  from  dealing  in  the  book 
for  the  future. 
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The  decisioD  reached,  while  somewhat  startliDg,  aeems  to  he  logically 
deduced  from  the  premises,  and  on  reflection,  it  will,  we  think,  appear 
that  the  danger  of  serious  inconvenience  to  the  public  from  its  pra^ 
tical  application  is  more  fancied  than  real,  while  the  protection  it  exteDds 
to  authors  in  the  enjoyment  of  their  works  is  as  efficient  as  it  is  desinble. 
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SUPREME  COURT  OF  FLORIDA.^ 
SUPREME   COURT  OF  ILLINOIS.' 
SUPREME  JUDICIAL   COURT   OF   MAINE  * 
SUPREME   COURT   OF   RHODE  ISLAND.* 
SUPREME   COURT   OF   VERMONT.* 

Agent.     See  Insurance. 

Assignment. 

Order  on  Fund — Garnishment, — An  order,  draft  or  hill,  drawn  for 
yaluable  consideration  for  the  whole  of  a  particular  fund,  is  an  equitable 
assignment  of  such  fund  to  the  payee :  Lee  v.  Robinsony  15  R.  I. 

Such  an  assignment  is  valid  against  a  creditor  suhsequenrlj  gamiab- 
ing,  even  if  the  garnishee  was  not  notified  of  the  assignment  ootil  afUr 
garnishment,  provided  he  has  time  to  disclose  it  by  affidavit  hefore  judg- 
ment :  Id. 

Assumpsit. 

When  LiahUity  therefor  arises. — If  a  party  continues  to  occupy  and 
use  premises  afler  heing  notified  hy  the  owner  that  if  he  does  so  he  will 
he  expected  to  pay  rent,  the  occupant  will  thereby  become'liable  to  the 
owner  for  the  use  and  occupation  :  Illinois  Cent  Rd.  v.  Thomj^stm^  116 

111. 

Money  had  and  received, — Where  one  has  paid  to  another  money  on  i 
contract,  and  subsequently  there  is  a  rescission  of  the  contract  eDtitling 
the  former  to  recover  a  part  of  the  money  so  paid,  he  may  do  so  upoo  t 
count  for  money  had  and  received :  Evans  v.  Givens,  21  or  22  FU. 

Attachment.     See  Assignment;  Partnership. 

Debts  not  due — Where  it  is  attempted  to  join  in  one  attachment,  pro- 
ceedings for  debts  due  and  for  others  not  due,  and  the  allegations  of  the 
affidavit  as  to  the  debt  not  due  are  insufficient,  they  will  not  yitiate  the 

1  From  D.  C.  Wilson,  Esq.,  Clerk.     The  cases  will  probahlj  appear  in  21  or  SS 
Florida  Rep 
s  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  116  HI.  Rep. 
*  From  J.  W.  Spaulding^,  Esq.,  Reporter  ;  to  appear  in  78  Me.  Rep. 
^  From  Arnold  Green,  Esq.,  Reporter  ;  to  appear  in  15  R.  I.  Reports. 
>  From  Edwia  L.  Palmer,  Esq.,  Reporter;  to  appear  in  58  Yt.  Reports. 
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allegatioDS  or  proceedings  as  to  the  debts  whioh  are  due,  but  will  be 
treated  as  surplusage :  Tanner  ds  De  Laney  Eng.  Co.  ▼.  Hall^  21  or  22 
Fla. 

That  attachment  proceediogs  for  debts  due  and  those  not  due  can  be 
joioed  in  the  same  suit  doubted,  but  not  decided  :  Id, 

The  purpose  of  the  statutory  provisions  as  to  an  attachment  for  a  debt 
not  due,  in  requiring  an  affidavit  that  the  debt  or  demand  is  actually  an 
existing  debt  or  demand,  is  to  exclude  from  such  remedy  contracts  upon 
which  the  liability  of  the  defendant  is  still  contingent :  Id, 

Bills  and  Notes. 

Gonsideratum — Surrender  of  old  Note — Surety — Ignorance  of  Law, 
— The  surrender  of  an  old  promissory  note  is  a  sufficient  consideration 
for  a  new  one  executed  by  a  surety,  although  the  surety  had  been  re- 
leased from  payment  of  the  old  note  by  the  action  of  the  insolvent  prin- 
cipal, where  both  parties  knew  the  substantial  facts,  but,  being  ignorant 
of  the  law,  in  good  faith  supposed  the  surety  was  liable  for  the  old  note  : 
ChurchiU  v.  Bradley,  58  Vt. 

Common  Carbieb.    See  Constitutional  Law, 

Constitutional  Law. 

Intoxicating  Liquor — Screen  Law. — A  law  requiring  liquor  dealers  to 
remove  obstructions  to  a  clear  view  of  their  premises  through  the  window 
on  Sunday  is  constitutional,  although  it  does  not  define  what  constitutes 
an  obstruction  :  State  v.  Boyle,  15  R.  I. 

Statute  authorizing  seizure  of  Liquor, — A  statute,  which  authorizes 
the  seiiure  of  intoxicating  liquor,  intended  for  unlawful  use,  in  the  pos- 
session of  an  express  company,  does  not  interfere  with  interstate  com- 
merce, and  is  not  in  conflict  with  sect.  8  of  the  Federal  Constitution  : 
State  V.  CNeU,  58  Vt. 

Railroads — Statute  prohibiting  Discrimination — Consolidation — Effect 
of — The  provisions  of  Pub.  Stat.  R.  I.,  cap.  189,  which  forbid  discrim- 
inations by  a  common  carrier  in  bis  charges  for  transportation,  apply  to 
contracts  made  in  this  state  for  transportation  to  points  beyond  the  state: 
Providence  Coal  Co.  v.  Prov.  dh  Wor,  Rd,,  15  R.  I. 

These  provisions  so  applying  are  not  in  conflict  with  the  clause  of  the 
Constitution  of  the  United  IStates,  art.  I.,  sect.  8,  ^*  Congress  shall  have 
power  *  ^  ^  io  regulate  commerce  *  *  *  with  foreign  nations  and 
among  the  several  states  :"  Id, 

When  a  railroad  is  built  by  corporations  located  in  and  chartered 
by  different  states,  and  these  corporations  consolidate,  they  make  but 
one  corporation,  whose  acts  and  neglects  are  done  by  it  as  a  whole  :  Id, 

Contract.    See  Deed, 

Acceptance  by  Telegram — Place  where  completed, — An  offer  made  in 
Boston,  Massachusetts,  and  to  stand  until  the  next  day,  was  accepted  by 
telegram  from  Providence,  Rhode  Island.  The  receipt  of  the  telegram 
was  admitted.  Held,  that  the  contract  was  completed  in  Rhode  Island, 
though  to  be  performed  in  Massachusetts  :  Perry  v.  Mount  Hope  Iron 
Co.,  15  R.  I. 
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Use  of  Fences  for  Advertisement —  Construction, — A  cod  tract  made  by 
the  lessees  of  &  tract  of  land  used  for  a  trottiag  park  or  race  course,  gii- 
ing  the  other  party  thereto  the  right  to  use  the  fences  and  all  the  build- 
ings  erected  or  to  be  erected  upon  the  tract,  except  the  club  house,  for 
advertising  purposes,  for  a  period  of  years,  confers  the  right  to  use  the 
inside  as  well  as  the  outside  of  the  main  fence  and  the  buildings  inside 
the  enclosure,  except  the  club  house  :    WtUoughhy  v.  Lawrence^  116  111. 

The  right  to  so  make  use  of  the  fences  and  buildings,  inyolves  and 
includes  the  right  of  entry  upon  the  premises  to  reach  the  buildings  and 
the  inner  surface  of  the  fence,  and  such  latter  right,  if  not  an  easement, 
is  a  burden  or  servitude  in  the  nature  of  an  easement :  Id. 

And  the  right  of  ingress  and  egress  so  conferred  is  more  than  a  mere 
revocable  license.  Such  right  amounts  to  an  interest  in  the  premises 
in  the  nature  of  a  right  of  way  in  gross,  which  a  court  of  equity  will 
regard  as,  at  least,  an  equitable  charge  or  burden  thereon  in  favor  of  the 
grantee:  Id, 

Waiver  of  Time — Building  House — Damages. — The  plaintiff  entered 
into  a  contract  to  build  a  house  for  the  defendant  by  a  time  certain  for 
$2250,  of  which  9500  were  to  be  paid  in  advance,  and  the  balance  was 
to  be  raised  by  mortgage  on  the  house,  which  was  to  be  negotiated  by 
the  plaintiff.  The  plaintiff  failed  both  to  negotiate  the  mortgage  for  the 
full  amount,  and  to  complete  the  house  by  the  time  agreed  on,  but  was 
allowed  to  continue  the  work  nearly  two  months  afterwards,  when  the 
defendant  took  exclusive  possession  and  finished  it :  Held  (1),  that  the 
defendant  waived  the  materiulity  of  time ;  (2)  that  by  stopping  the  plain- 
tiff she  virtually  refused  to  permit  him  to  raise  the  money  by  mortgage; 
(3)  that  the  defendant  cannot  complain  of  the  rule  adopted  by  the  court 
below  as  to  damages,  namely,  that  the  plaintiff  could  recover  what  his 
labor  aud  materials  were  worth  to  the  defendant ;  because,  first,  she 
admitted,  if  liable,  that  this  was  the  correct  rule }  and,  second,  no  excep- 
tion was  taken  to  the  charge  as  to  damages :  Foster  y,  Worthin^tonf  58 
Vt. 

Corporation.    See  Constitutional  Law  ;   WiU, 

Subscription — Secret  Agreement  favoring  the  particular  Subscriber-^ 
Condition  not  performed, — A  secret  agreement  made  with  a  subscriber 
to  the  stock  of  a  railway  corporation,  who  subscribes  with  others,  that  he 
shall  pay  only  a  part  of  his  subscription,  is  fraudulent  as  to  the  other 
subscribers,  and  void,  and  his  subscription  will  be  valid  and  binding  for 
the  whole  amount  thereof:  Galena  and  Southern  Wis.  Rd.'f*  EnnoTi 
116  111. 

A  subscription  to  a  railway  company  to  take  a  certain  number  of  ita 
mortgage  bonds,  containing  a  clause  that  it  is  not  to  be  binding  unless 
one  hundred  of  such  bonds  are  subscribed  for,  is  not  binding  until  odc 
hundred  of  the  bonds  are  so  subscribed  :  Id. 

And  a  subscription  to  be  paid  on  demand  being  made  at  any  time 
after  the  company's  road  should  be  graded  to  a  point  within  five  mile* 
of  a  village  named,  the  same  to  be  in  force  only  until  September  20th 
1879,  after  that  date,  without  performance  of  the  condition,i8  an  invalid 
subscription  and  cannot  be  enforced :  Id. 

LiahiUty  of  Stockholders — Contribution. — A  statute  provided  that 
members  of  every  incorporated  manufacturing  company  should  be  liable 
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for  til  debt8  of  the  oorporation  until  the  whole  capital  stock  was  paid 
in  and  certain  certificates  filed.  Held,  that  the  liability  extended  to  all 
persons  who  were  stockholders  when  the  debt  was  contracted,  and  also 
to  all  persons  who  were  stockholders  when  the  liability  was  enforced  by 
legal  process,  hot  not  to  persons  becoming  stockholders  after  the  debt 
was  contracted  and  ceasing  to  be  stockholders  before  the  liability  was 
enforced  :  SayUs  v.  BateSy  15  R.  I. 

Another  statute  gave  to  a  stockholder  paying  such  debt  of  the  cor- 

E oration  an  action  fur  contribution  against  the  stockholders  *'  originally 
able''  with  him  for  the  debt.  Held,  that  all  persons  who  were  stock- 
holders when  the  debt  was  contracted,  and  also  all  persons  who  were 
stockholders  when  the  liability  for  the  debt  was  enforced,  could  be  made 
to  contribute :  Id. 

Trustees  holding  stock  in  trust  are  liable  to  contribute  from  the  trust 
funds  in  their  hands :  Id. 

Married  women  are  also  liable  to  contribute,  the  liability  being  stat- 
utory and  incident  to  the  ownership  of  stock  :  Id. 

Criminal  Law.    See  Sale. 

Agent — Violation  of  Snhbath. — That  A.  employs  B.  in  a  legal  busi- 
Dess  during  the  week  does  not  of  itself  make  A.  liable  for  B.'s  illegal 
acts  on  Sunday:  State  ▼.  Burke,  15  R.  I. 

Larceny — Indictment — Description  of  Property. — In  an  indictment 
for  larceny,  the  articles  may  be  described  by  the  name  by  which  they 
are  generally  known  or  called  in  the  community  and  among  the  people, 
and  the  evidence  must  substantially  correspond  with  the  description  in 
the  indictment:  Glover  v.  State^  21  or  22  Fla. 

The  defendant  was  indicted  for  the  larceny  of  a  gold  watch.  On  the 
trial  a  practical  jeweller  and  watchmaker,  after  carefully  examining  the 
watch,  testified  that  it  was  not  a  gold  watch ;  that  there  were  thin  plates 
of  gold  on  the  outside  and  inside  of  the  outside  cases  and  filled  with 
some  baser  metal.  It  is  called  a  filled  case.  It  is  not  known  as  a  gold 
watch  by  the  trade,  but  is  known  by  the  people  generally  as  a  gold  watch. 
All  the  witnesses  spoke  of  it  as  a  gold  watch,  and  it  had  every  appear- 
ance of  being  gold  :  Held,  that  this  was  no  variance  between  the 
allegation  in  the  indictment  and  the  proof:  Id. 

Damages.    See  Contract. 

Deed.     See  Estoppel. 

Acknowledgment — Whether  essential. — A  conveyance  of  land  after 
delivery  is  valid  and  binding  on  the  grantors  without  any  acknowledg- 
ment. The  purpose  of  a  certificate  of  acknowledgment  is  to  prove  the 
execution  of  the  deed,  and  when  its  execution  is  otherwise  proved,  it  is 
as  binding  as  if  properly  acknowledged  :  Robinson  v.  Robinson,  116  111. 

Easement.    See  Contract. 

Equity. 

Territorial  Jurisdiction — Creditor's  Bill. — Where  a  court  of  equity 
attempts  to  act  directly  upon  property,  whether  real  or  personal,  by  its 
decree,  it  is,  in  the  absence  of  statutory  regulation,  essential  to  the  power 
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of  the  court  to  act,  that  the  property  to  be  affected  be  withio  the  territorial 
jorisdictioQ  of  the  court:  Johnson  y.  Gibson^  116  111. 

But  where  ooe  claims  to  be  the  owner  of  land  or  other  property  sit- 
uate io  a  foreign  jurisdiction,  which  in  equity  and  good  coDScience 
belongs  to  another,  the  latter  may  sue  him  in  equity  in  any  jurisdictioQ 
in  which  he  may  be  found,  and  compel  him  to  convey  the  property.  In 
such  case  the  decree  operates  on  the  person  of  the  defendant,  and  does 
not  directly  affect  the  property  itself:  Id, 

A  creditor  may  maintain  a  bill  to  set  aside  a  fraudulent  coDveyaooe 
of  his  debtor  in  any  jurisdiction  where  the  debtor  and  fnudoleot 
vendee  may  be  found.  In  such  case  the  court  does  not  act  apoD  the 
land  itself,  but  simply  declares  the  conveyance  void,  and  removes  the 
same  as  an  obstruction  to  the  creditor's  legal  remedy :  Id* 

Errors  and  Appeals. 

Payment  of  Execution. — A  defendant  in  execution  delivered  to  the 
sheriff  an  amount  of  money  sufficient  to  satisfy  it,  upon  agreement  with 
the  sheriff  that  it  should  be  returned  if  a  supersedeas  to  the  judgment 
was  obtained  by  a  certain  time,  and  if  not  the  amount  should  be  applied 
to  the  full  satisfaction  of  the  execution.  No  supersedeas  having  been 
obtained  within  the  time  stated,  the  sheriff  paid  over  to  the  attorneys 
of  the  plaintiff  in  execution  in  satisfaction  thereof  a  sufficient  som  to 
cover  the  amount  thereof,  interest  and  costs :  HM^  that  the  defendant 
in  execution  did  not  waive  his  right  to  prosecute  a  writ  of  error  to  the 
judgment,  upon  which  such  execution  was  issued :  Burrowt  v.  Miehler^ 
21  or  22  Fla. 

EVIDRNOS. 

DeclarcuttonM, — Evidence  of  a  declaration  of  a  son  of  one  of  the  parties, 
made  in  the  presence  and  hearing  of  his  father,  who  remained  silent, 
was  admitted  against  objections,  and  the  jury  were  instructed  that  it 
was  for  them  to  determine  what  significance  they  would  attach  to  it : 
Held^  no  error :  Johnson  v.  Day,  78  Me. 

Opinion  of  Witness. — In  an  action  to  recover  for  injuries  that  occurred 
to  one  travelling  on  the  highway,  whose  horse  ran,  and  the  bits  attached 
to  the  harness  broke,  and  it  became  important  to  determine  what  effect 
the  breaking  of  the  bits  had  as  to  the  accident;  Held^  (a)  that  the  tea* 
timony  of  a  witness  was  not  admissible  to  prove  that  bits  in  a  horse's 
mouth  could  be  broken  by  pulling  on  the  reins;  (5)  or  that  the  witness 
had  had  bits  broken  in  a  way  similar  to  that  the  plaintiff  claimed  his 
were  broken  :    Carpenter  v.  Town  of  Corinth^  68  Vt. 

Execution. 

Capias  against  Body — Fraud — Refusal  to  apply  Patent  Rig^  ^ 
2>e&^ — The  Statutes  of  Rhode  Island  provide  that  execution  may  issue 
against  the  body  of  a  defendant  whenever  it  shall  be  made  to  appear  to 
the  court  which  rendered  the  judgment  or  to  any  justice  thereof  that 
the  **  defendant  has  been  guilty  of  fraud  "***»*  in  the  concealment, 
detention  or  disposition  of  his  property."  Held^  that  such  an  execution 
properly  issues  without  notice  to  the  defendant.  Bdd^  further^  that 
such  an  execution  properly  issues  when  the  defendant  owns  a  patent 
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right  which  he  refases  to  apply  to  the  payment  of  the  jadgment  against 
hiu :  Petition  of  Keener  15  R.  I. 

Fraud.     See  Insurance, 
Insurance. 

Marine  Insurance — Premium — Continuation  Clause — Over  Insurance, 
— Ad  action  miiy  be  maintained  for  the  pro  rata  premium  under  the 
continuation  clause  of  a  marine  insurance  policy,  when  the  vessel  was 
at  sea  at  the  expiration  of  the  term  of  insurance,  though  a  previous 
action  had  been  brought  on  the  premium  note  and  judgment  therefor 
had  been  rendered  in  such  action  :  Ins.  Co.  of  North  America  y.  Rogers, 
78  Me. 

In  an  action  for  the  premium  due  upon  a  marine  insurance  policy, 
which  was  in  the  name  of  a  part  owner  for  the  benefit  of  whom  it  may 
concern,  the  defendant  presented  evidence  of  other  insurance,  which 
made  an  over  insurance  upon  his  part  of  the  vessel,  and  claimed  to  be 
liable,  if  at  all,  for  only  a  ratable  proportion  of  the  premium,  ffeld^ 
that  if  this  proposition  is  sound  in  law,  the  burden  is  on  the  defendant  to 
show  that  the  policies  were  simultaneous,  and  not  intended  to  cover  the 
interests  of  other  owners :  Id. 

Acts  of  Agent — Estoppel — Fraud. — The  plaintiff  signed  an  application 
for  insurance,  which  was  written  by  B.,  ^*  an  insurance  broker,"  in  the 
office  of  the  defendant's  agent.  The  defendant  returned  the  application 
to  its  agent  for  further  information  as  to  the  occupancy  and  ownership 
of  the  property  insured.  The  agent  handed  it  to  B.,  requesting  him 
*<  to  go  and  get  the  reply."  B.  took  it,  saw  the  assured,  and,  although 
he  learned  from  him  that  he  was  only  a  conditional  vendee  in  possession 
of  the  personal  property,  and  the  vendor,  the  tenant  of  the  store  in 
which  it  was  situated,  wrote  in  it  that  the  assured  was  both  the  owner 
and  tenant.  B.  was  neither  appointed  nor  recognised  as  agent  by  the 
company,  or  by  his  agent :  Meld,  that  the  writing  of  the  false  statements, 
in  legal  significance,  was  the  act  of  the  agent ;  that  the  knowledge  of 
B.  was  the  knowledge  of  the  company,  and  that  it  was  estopped  from 
claiming  a  forfeiture ;  that  the  defendant  could  not  avoid  its  responsi- 
bilities  by  repudiating  the  acts  of  its  agent,  though  done  in  part  by  a 
person  employed  by  him  :  MuUin  v.  Vt.  Mutual  Fire  Ins,  Co.^  58  Vt. 

It  was  the  plaintiff's  duty  to  supply  the  defendant  with  a  truthful 
inventory ;  and,  while  in  completing  his  proofs  of  loss,  he  could  pro- 
perly employ  his  wife  to  make  an  inventory  of  household  effects  destroyed, 
but  when  he  made  affidavit  to  such  an  inventory  without  scrutiny  and 
without  knowing  whether  it  was  correct,  and  the  inventory  contained 
many  false  statements  calculated  and  intended  to  work  a  fraud,  he  thereby 
made  the  fraud  his  own.  And  it  was  error  for  the  court,  on  request,  to 
refuse  to  thus  charge  the  jury,  and  to  put  it  on  the  theory  of  honest 
intention,  as:  '^Did  he  intentionally  present  a  sworn  statement  of  loss 
that  was  false,"  &o. :  Id. 

Intoxioatino  Liquors.     See  Constitutional  Law ;  Sale. 

Limitations,  Statute  of. 

Acknowledgment  of  Stranger. — The  acknowledgment  of  a  debt,  when 
the  acknowledgment  is  made  to  a  stranger  and  not  meant  to  be  comma- 
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Dioated  to  the  creditor,  will  not  remove  the  bar  of  the  statate  of  limlta- 
tioDB.     Parker  v.  Remington^  15  B..  I. 

Bail  Bond — Succesnve  Breaches. — Two  breaches  were  made  of  a  bail 
bond.  The  creditor  plaintiflF  brought  an  action  of  debt,  alleging  the 
second  breach :  Held,  that  the  statute  of  limitations  against  an  action 
on  the  bond  began  to  run  at  the  time  of  the  first  breach,  whether  the 
creditor  did  or  did  not  know  of  such  breach,  there  being  no  fraad  nor 
concealment  to  prevent  the  creditor  obtaining  knowledge  of  the  breach: 
Pearce  v.  Curran,  15  R.  I. 

Master  and  Servant. 

Fellow  Servant — Ov^seer, — A  city  is  not  liable  for  an  injury  to  a 
laborer  employed  in  constructing  a  sewer,  when  caused  by  the  careless- 
ness of  one  who  had  the  oversight  and  direction  of  the  work:  Conkj/ 
v.  ftVy  o/  Pordand,  78  Me. 

Mortgage. 

Life  Support — Assipiment — A  mortgage  to  secure  an  agreement  to 
support  another  during  life  is  assignable;  and  the  condition,  may  be  per- 
formed by  an  assignee,  unless  the  support  is  required  by  the  mortgage 
to  be  furnished  personally  :   Ottaquechee  Sav.  Bank  v.  Holt,  58  Vt. 

And  if  assigned,  the  amount  agreed  upon  in  good  faith  between  the 
assignee  and  the  mortgagor  to  be  paid  for  the  support,  is  the  sum  to  be 
paid  by  a  subsequent  mortgagee  on  redemption,  and  not  what  a  master 
found  was  the  actual  cost  of  supporting,  although  the  agreement  was 
made  after  the  second  mortgage  was  given,  the  subsequent  mortgagee 
taking  its  mortgage  with  knowledge  that  there  was  a  controversy  over 
what  was  to  be  paid  on  the  first  mortgage  :  Id. 

Negligence.     See  Telegraph, 

ContribtUory  Negligence — Burden  of  Proof. — It  is  settled  law  in  this 
state  that,  in  an  action  against  a  town  to  recover  damages  for  the  death 
of  a  person,  alleged  to  have  been  caused  by  the  negligence  of  the  town 
in  not  keeping  one  of  its  ways  in  repair,  the  burden  of  proof  is  apon 
the  plaintiff  to  show  due  care  on  the  part  of  the  deceased:  MerriU?. 
Inhabitants  of  North  Yarmouth,  78  Me. 

A  person  undertook  to  drive  with  a  horse  and  pung  over  a  road, across 
which  was  flowing  at  the  time  a  stream  of  water  thirty  or  forty  rods 
wide,  and  in  some  places  not  less  than  three  feet  deep,  with  a  current 
moving  at  the  rate  of  five  miles  an  hour,  and  carrying  upon  its  surface 
cakes  of  ice,  some  of  which  were  twenty-five  or  thirty  feet  in  diameter; 
at  some  stage  of  his  journey,  and  in  some  way,  he  and  his  horse  got  out 
of  the  road  and  were  precipitated  into  the  deeper  channel  of  the  river 
below  and  were  drowned,  ffehl^  that  one  who  knowingly  and  unneces- 
sarily exposes  himself  to  such  perils  cannot  be  regarded  as  in  the  exer- 
cise of  due  care  :  Id, 

Parent  AND  Child.     See  Evidence;  Negligence. 

Wages  of  Minor. — When  a  minor  son  makes  a  contract  for  his  8e^ 
vices  on  his  own  account,  and  his  father  knows  of  it  and  makes  no  ob- 
jection, the  father  cannot  recover  of  the  employer  wages  which  he  has 
paid  to  the  son ;  and  in  such  a  case  the  question  is  not  whether  the  son 
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was  emancipated  or  not,  but  whether  the  father  knew  of  the  contract 
and  naade  no  objection :  Atkins  v.  S/ierbino,  58  Vt. 

Partnership. 

Attachment  of  Partner*i  Interest, — The  individual  interest  of  a  co- 
partner in  the  copartnership  effects  is  attachable.  The  attachment  may 
be  made  by  seizure  of  the  effects,  and  the  attaching  officer  may  remove 
them  for  safe  keeping:   Traffard  v.  Bubbard,  15  R.  I. 

That  the  defendant  copartner  has  overdrawn  bis  account  with  the 
copartnership  does  not  invalidate  the  attachment :  Id, 

But  the  execution  and  record  by  the  defendant  copartner  of  a  general 
assignment  for  the  benefit  of  his  creditors  dissolves  the  attachment : 
Id. 

Patent.    See  Execution. 

Railroad.    See  Negligence, 

Receiver. 

Appointment  witlkout  Notice, — A  receiver  should  not  be  appointed,  ex- 
cept on  notice  to  the  party  whose  property  is  to  be  divested,  except  in 
cases  of  the  gravest  emergency,  demanding  the  immediate  interference 
of  the  court  for  the  prevention  of  irreparable  injury  :  MotfersY,  Coiner y 
21  or  22  Fla. 

The  rule  requiring  notice  to  defendant  of  an  intended  application  for 
the  appointment  of  a  receiver  would  seem  to  be  not  a  matter  of  discre- 
tion, but  an  inflexible  rule,  subject  to  the  above  exception  :  Id. 

Sale. 

When  Title  pcuses — Locality  of — Whether  or  not  the  legal  title  to 
personal  property  passes  by  sale  is  a  question  of  intent,  to  be  gathered 
from  the  acts  of  the  parties,  and  all  the  facts  and  circumstances  of  the 
case ;  thus,  the  respondent,  a  dealer  in  New  York,  shipped  intoxicating 
liquor  to  parties  in  Vermont,  by  express,  on  a  C.  0.  D.  order,  which 
was  in  effect  a  direction  by  the  consignor  to  the  express  company  not  to 
deliver  the  liquors  to  the  consignee  except  upon  payment.  The  liquors, 
intended  for  an  unlawful  use,  were  seized,  without  warrant,  while  in  the 
possession  of  the  express  company,  and  confiscated,  before  delivery  and 
payment ;  Held  (a),  that  the  seizure  was  lawful ;  (6)  that  the  contract 
was  inchoate  or  executory  while  the  ^oods  were  in  transit ;  that  payment 
was  a  condition  precedent,  and  that  there  was  no  surrender  of  legal  title; 
that  the  express  company  was  the  agent  of  the  consignor,  and  that  he 
was  legally  convicted  under  an  indictment  charging  him  with  keeping 
liquors  for  unlawful  purposes :  State  v.  0*NeU,  58  Vt. 

When  in  such  case  the  liquors  have  been  delivered  by  the  express 
company  to  the  consignee  in  Vermont,  and  paid  for,  the  sale  is  in  this 
state,  and  the  vendor  is  liable  to  a  conviction  for  an  illegal  sale :  Id, 

Conditional  Sale —  Validity, — An  agreement  in  writing  to  sell  per- 
sonal property,  the  title  to  which  is  reserved  by' the  seller,  until  the 
purchase-money  is  paid  by  the  buyer,  is  a  conditional  sale,  and  does  not 
vest  title  in  the  buyer  until  the  performance  of  the  condition,  to  wit : 
the  payment  of  the  purchase-money,  notwithstanding  that  at  the  time 


678  ABSTRACTS  OF  RECENT  DECISIONS. 

of  makiDg  said  agreemoDt,  possessioD  of  the  property  is  delivered  bjthe 
seller  to  the  purchaser :  Campbell  Printing  Preu  Co.  v.*  WaUstty  21  or 
22Fla. 

Such  an  agreement  is  valid,  as  against  subsequent  creditors  and  hoM 
fide  purchasers  for  valuable  consideration,  without  notice :  Id, 

Skt-off. 

In  Equity, — It  is  not  essential  to  the  proper  allowuiee  of  a  legal  de- 
mand as  a  set^o£F  in  equity  against  a  judgment  at  law,  on  the  groQDd  of 
the  insolvency  of  the  party  in  whose  favor  the  judgment  was  reeoTered^ 
that  the  insolvency  should  have  occurred  subsequent  to  the  judgment. 
The  set-off  may  be  allowed  irrespective  of  the  time  of  the  occurreooe  of 
the  insolvency,  whether  before  or  subsequent  to  the  judgment :  G.A  & 
IF.  Rd,  V.  Ennar,  116  III. 

And  although  the  cross-demand  in  such  case  might  have  been  setoff 
in  the  action  at  law  in  which  the  judgment  was  recovered,  that  was  per- 
missive, but  not  compulsory  on  the  defendant :  Id, 

SUNDAT.     See  Criminal  Law, 

Telbokaph.     See  Contract, 

Negligent  Transmiision — Liability  of  Company — Cipher  Mesta^— 
When  a  telegram  is  delivered  to  an  operator,  employed  by  a  telegraph 
company  for  transmission  and  delivery  to  the  person  to  whom  it  is  ad- 
dressed, and  the  consideration  for  said  service  is  paid  to  and  accepted  by 
such  operator,  the  law  enjoins  on  such  company  prompt  and  skilful  per- 
formance of  their  undertaking ;  Western  Un,  Tel.  Co.  v.  Hyer^  21  or  22 
Fla. 

If  a  telegraph  company,  to  whom  a  telegram  has  been  delivered,  is 
above,  fail  to  transmit  or  to  deliver  the  same  to  the  person  to  whom  it  is 
addressed,  within  a  reasonable  time,  such  company  is  responsible  for 
such  failure,  to  the  person  injured,  whether  he  be  the  sender  or  the  per- 
son indicated  in  such  telegram  as  the  one  to  whom  it  was  to  be  sent, 
for  such  damages  as  are  proximate  and  reasonable,  and  naturallj  result 
from  such  failure  :  Id. 

It  is  no  defence  for  said  company,  when  sued  for  failure  to  transmit 
and  deliver  a  telegram,  as  above,  that  the  sender  did  not  inform  them 
or  the  operator  of  its  importance,  when  they  fail  to  show  that  if  thejor 
their  operator  had  have  received  such  information,  it  would  io  any  re- 
spect have  changed  the  method  of  its  transmission,  or  the  time  in  which 
it  was  to  be  sent,  the  agency  employed,  the  price  demanded  therefor,  or 
the  degree  of  skill  used  in  its  transmission  :  Id, 

Nor  is  it  any  defence  to  said  company  that  such  message  is  in  cipher 
or  words,  the  meaning  of  which  the  operator  does  not  know }  provided, 
such  message  is  plainly  written  and  the  words  therein  are  in  the  letters 
of  the  English  alphabet :  Id, 

Trade  Mark. 

Character  of- Infringement-Protection  afforded  in  Equity.'— The  words 
"  health-preserving,"  preceding  the  word  *'  corset,"in  the  name  adopted 
by  the  manufacturer  of  corsets,  made  under  letters  patent,  but  describe 
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a  qaalitjof  the  corset,  or  the  effect  which  its  use  will  produce,  and  can 
not  therefore,  be  employed  as  a  trade  mark  :  Ball  v.  Siegel^  116  111. 

It  is  well  settled  that  directions,  advertisements,  notices,  &c.,  consti- 
tute no  part  of  a  trade  mark,  and  also,  that  no  one  can  obtain  a  trade 
mark  in  the  form,  appearance  or  finish  of  his  goods,  so  that  another  may 
not  lawfully  make  his  goods  like  them,  nor  can  there  be  a  trade  mark  in 
the  form  or  color  of  a  package  or  box :  Id. 

Even  if  a  party  has  a  trade  mark  in  the  name  of  *'  Balls"  and  picture 
and  words  and  form  of  lettering  on  the  labels  pasted  on  his  boxes,  con- 
taining corsets,  there  is  no  infringement  of  the  same  when  a  different 
name  is  used  by  another  manufacturer,  with  a  picture,  words  and  form 
of  lettering  on  the  labels  pasted  on  his  boxes  so  totally  unlike  those  of 
the  former,  as  that  no  one  can  reasonably  mistake  the  one  for  the  other : 
Id. 

As  a  general  rule,  exact  similitude  is  not  required  to  constitute  an  in- 
fringement of  a  trade  mark,  or  to  entitle  the  complaining  party  to  pro- 
tection ;  but  if  the  words  of  the  alleged  infringing  device,  are  such  as 
would  be  likely  to  mislead  persons  in  the  ordinary  course  of  purchasing 
the  goods,  and  induce  them  to  suppose  they  were  purchasing  the  same 
article,  then  the  similitude  is  such  as  entitles  the  injured  party  to  equi- 
table protection,  if  he  takes  seasonable  measures  to  assert  his  rights  and 
prevent  their  continued  invasion  :  Id, 

But  a  court  of  equity  is  not  bound  to  interfere,  when  ordinary  atten- 
tion will  enable  purchasers  to  discriminate  between  the  trade  marks  used 
by  different  parties :  Id. 

Vendor  and  Yendeb. 

Vendor^M  Lien — Principle  en  which  Lien  restt —  Waiver. — The  prin- 
ciple governing  courts  of  equity  in  the  enforcement  of  liens,  is  the  im- 
plied agreement  held  to  exist  between  the  vendor  and  vendee  that  the 
former  shall  hold  a  lien  on  the  lands  sold,  for  the  payment  of  the  pur- 
chase price,  on  the  ground  that  the  person  who  has  the  estate  ought  not, 
in  conscience,  as  between  them,  to  keep  it  and  not  pay  the  purchase- 
money  :  Beat  v.  Harrington^  116  111. 

If  a  vendor  of  real  estate  takes  collateral  and  independent  security 
for  the  purchase-money,  he  thereby  releases  and  waives  all  right  to  a 
vendor's  lien :  Id. 

A  person  purchased  a  tract  of  land  for  himself,  for  which  he  agreed 
to  pay  by  a  stock  of  goods  valued  at  $4000,  and  the  conveyance  of  town 
lots  valued  at  $1000,  and  had  the  land  so  purchased  by  him  conveyed  to 
his  two  sons  in  trust  for  himself,  they  paying  nothing,  and  delivered  the 
goods,  but  was  unable  to  convey  the  lots  for  want  of  title  thereto.  The  sons 
afterward,  at  the  father's  request,  conveyed  the  land  to  a  third  person, 
who  paid  nothing  therefor,  but  held  the  title  for  the  father :  Held,  that 
the  vendor  of  the  land  had  a  vendor's  lien  upon  the  lands  conveyed  by 
him,  to  the  extent  of  $1000,  the  amount  of  the  unpaid  purchase-money, 
which  he  might  enforce  as  against  the  sons  and  their  voluntary  grantee: 
Id. 

Will. 

Legacy — Accord  and  Satie/action — Interest. — Legacies,  unless  other- 
wise controlled  by  the  will,  draw  interest  after  one  year  from  the  probate 
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of  the  will ;  and  the  rule  is  not  affected  hy  the  fact  that  the  executor  u 
uoable  togalher  in  the  assets  and  pay  the  legacy  within  the  year:  Ver- 
mont State  Baptut  Oofivention  v.  Ladcf,  58  Vt. 

When  there  is  a  dispute  between  an  executor  and  a  legatee  as  to  the 
amount  of  interest  due  on  a  legacy,  on  account  of  the  expense  and  delay 
caused  by  a  long  litigation  carried  on  for  the  protection  of  the  estate,  an 
acceptance  by  the  legatee  of  a  sum  less  than  the  one  due  on  the  legacy 
is  an  accord  and  satisfaction,  if  the  payment  is  made  upon  the  express 
condition  that  it  shall  be  in  full  for  the  balance  due,  and  the  money 
is  accepted  without  protest  against  such  condition  :  Id. 

Devise — Charity — Corporation, — A  devise  of  real  and  personal  pro- 
perty generally,  without  statiog  the  purpose,  to  a  corporation  created 
and  existing  for  educational  purposes  alone,  must  be  regarded  as  a  devise 
for  educational  purposes:  Female  Academy  v.  Sullioan^  116  111. 

A  corporation  for  educational  purposes,  as,  an  academy,  is  not  one  for 
'^  pecuniary  profit,"  merely  because  fees  are  charged  for  tuition.  A  cor- 
poration for  pecuniary  profit  is  one  organized  '^  for  the  pecuniafj  profit 
of  its  stockholders  or  members  :"  Id, 

Devise — Li/e-Estate — Residuary  Devisee. — When  a  party  is  the  de- 
visee of  the  interest  in  real  estate  specifically  devised  as  a  life-estate, 
that  fact  will  not  preclude  such  party  from  taking  the  remaining  interest 
in  the  estate  in  the  character  of  a  residuary  devisee:  Davis  v.  CdUahft^ 
78  Me. 

By  one  clause  of  a  will  the  testator  devised  unto  his  wife,  for  and 
during  the  term  of  her  natural  life,  certain  real  estate.  The  reyersion- 
ary  interest  therein  was  not  specifically  devised.  By  the  general  residu- 
ary clause  he  devised  unto  his  wife  all  the  rest,  residue  and  remainder 
of  his  estate,  real,  personal  and  mixed,  wherever  found  and  however 
situate.  Held^  that  by  the  terms  of  the  will  and  the  intention  of  the 
testator  as  gathered  from  the  whole  instrument,  the  wife  took  an  estate 
in  fee  in  the  real  estate  thus  devised :  Id. 

Deficiency  of  Assets — Annuities — Zycyacics.— When  the  possibility  of 
a  failure  of  sufficient  a.ssets  to  meet  the  legacies  named  by  a  testator  m 
his  will,  has  not  been  anticipated  and  specifically  provided  for  by  bim, 
the  presumption  of  intended  equality  prevails  between  general  legatees, 
as  well  as  equality  in  respect  to  the  share  to  be  borne  in  all  deficiencies 
of  assets  :  Emery  v.  Batcheider,  78  Me. 

In  the  administration  of  testamentary  assets  where  there  is  a  deficieocy 
of  such  assets  after  the  payment  of  debts,  expenses  and  specific  legacies 
the  loss  is  to  be  borne  pro  rata  by  those  pecuniary  legacies  which  are  id 
their  nature  general :  Id. 

Annuities  stand  upon  the  same  footing  as  legacies  :  Id. 

Between  annuitants  and  legatees  there  is  no  priority  merely  beeaose 
one  is  an  annuitant  and  the  other  a  legatee,  where  the  estate  is  deficieot, 
but  both  must  abate  proportionally :  Id, 
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THE  CONSTITUTIONAL  OBJECTIONS  TO  RETRO- 
SPECTIVE AND  EX  POST  FACTO  LAWS. 

I.  Under  the  Oamtitution  of  the  United  States. — All  ex  poet  facto 
laws  are  necessarily  retrospective  in  their  operation ;  but  not  all  retro- 
active legislation  is  ex  post  facto  in  the  sense  in  which  the  latter  term 
is  used  in  the  phraseology  of  constitutional  law.  Retrospective  legis- 
lation is  an  expression  sufficiently  comprehensive  to  include  all  stat- 
utes, whether  civil  or  criminal,  which  operate  upon  antecedent  trans- 
actions, rights  or  remedies.  Expostfacto^  on  the  other  hand,  is  a 
technical  term  applying  solely  to  crimes  and  their  punishments.  It 
is  thus  defined  by  Mr.  Justice  Stort  :  *^  It  has  been  solemnly  settled 
by  this  court  that  the  phrase,  ex  post  facto  laws,  is  not  applicable 
to  civil  laws,  but  to  penal  and  criminal  laws  which  punish  a  party 
for  acts  antecedently  done  which  were  not  punishable  at  all,  or 
not  punishable  to  the  extent  or  in  the  manner  prescribed.  In  short, 
ex  post  facto  laws  relate  to  penal  and  criminal  proceedings  which 
impose  punishments  or  forfeitures,  and  not  to  civil  proceedings  which 
afiect  private  rights  retrospectively  :"  Watson  v.  Mercer^  8  Pet.  110 ; 
CaXdffr  v.  Bua,  8  Dall.  386 ;  Locke  v.  Bane,  9  Mass.  868 ;  Grim 
V.  SchoiA,  Dietrict,  57  Penn.  St.  485 ;  BridgepoH  v.  IfubbeUj  5 
Conn.  240 ;  Baugher  v.  Nelson^  9  Gill  299.  Now  the  Constitution 
of  the  United  States  prohibits  the  several  states  from  passing  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts.  But  it  follows  from  the  distinctions  above  taken  that 
state  enactments  retroactive  in  their  operation,  even  such  as  must 
necessarily  divest  vested  rights,  do  not  fall  within  the  provisions  of 
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the  federal  constitution,  unless  their  effect  is  to  impair  the  obliga- 
tion of  contracts,  or  unless  they  partake  of  the  character  otexpoH 
facto  laws.  And  this  is  the  unanimous  voice  of  the  decisions : 
Satterlee  y.  MaUhew9(m^  2  Pet.  380 ;  Watson  v.  Mercer^  8  I<L 
110;  Charles  River  Bridge  v.  Warren  Bridge^  11  Id.  639;  Gar- 
penter  v.  Pe^msylvama^  17  How.  456  ;  Locke  v.  New  Orlean$j  4 
Wall.  172 ;  Albee  y.  ifay,  2  Paine  74 ;  Qrim  y.  School  Bis^ridy 
67  Penn.  St.  436 ;  Lane  y.  Nelson^  79  Id.  407  ;  People  y.  Super- 
visors, 63  Barb.  86;  Wilson  y.  Hardesty,  1  Md.  Ch.  66 ;  SiaU  t. 
Squires,  26  Iowa  340 ;  Brehman  v.  Stifel,  41  Mo.  184 ;  Beed 
y.  BeaU,  42  Miss.  472.  Except  in  these  two  cases,  therefore,  no 
objection  can  be  taken  to  an  act  of  a  state  legislature^  under  this 
clause  of  the  national  constitution,  howeyer  injuriously  it  may  affect 
priyate  rights,  or  howeyer  impolitic  or  unjust  may  be  its  proTisions. 
It  must  stand  or  fall  according  to  the  terms  of  the  organic  law  of 
the  particular  state. 

IL  Under  State  Constitutions. — Although  most  of  the  state  con- 
stitutions contain  prohibitory  clauses  against  this  general  species  of 
legislation,  yet  their  language,  and  the  particularity  with  which  the 
forbidden  acts  are  described,  exhibits  a  wide  diversity.  Thus  the 
North  Carolina  Constitution  of  1876  inhibits  ^^  ex  post  facto  h^' 
Those  of  Massachusetts  and  Maryland  are  directed  against  ^*  anj 
ex  post  facto  law  or  bill  of  attainder."  In  Alabama,  Dlinois, 
Indiana,  Kentucky,  Mississippi,  Oregon,  Pennsylyania  and  Rhode 
Island  (the  constitution  last  adopted  being  in  each  case  intended),  it 
is  provided  that  *^  no  ez  post  facto  law  nor  any  law  impairing  the 
obligation  of  contracts  shall  be  passed."  A  still  more  comprefaen* 
siye  expression — '^  no  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts  shall  ever  be  passed"— is  in- 
corporated in  the  constitutions  of  Arkansas,  California,  Florida, 
Iowa,  Maine,  Michigan,  Minnesota,  Nebraska,  Nevada,  South  Car- 
olina, Virginia,  West  Virginia  and  Wisconsin.  In  the  states  of 
Colorado,  Missouri,  Tennessee  and  Texas,  the  prohibition  is  against 
ex  post  facto  laws,  laws  impairing  the  obligation  of  contracts,  and 
laws  retrospective  in  their  operation.  In  the  New  Hampshire  Con- 
stitution of  1792,  it  is  said :  *^  Retrospective  laws  are  highly  inju- 
rious, oppressive  and  unjust.  No  such  law,  therefore,  shoald  be 
made,  either  for  the  decision  of  civil  causes  or  the  punishment  d 
offences."  In  the  constitution  of  Louisiana  of  1868,  the  following 
language  is  held :  "  No  ex  post  facto  or  retroactive  law,  nor  any 
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law  impairing  the  obligation  of  contracts,  shall  be  passed,  nor  vested 
rights  be  divested,  unless  for  purposes  of  public  utility  and  for  ade- 
quate compensation  made."  In  New  Jersey  (constitution  of  1844) 
the  clause  reads,  ^'  The  legislature  shall  not  pass  any  bill  of  attain- 
der, ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts, 
or  depriving  a  party  of  any  remedy  for  enforcing  a  contract  which 
existed  when  the  contract  was  made."  And  in  Ohio  (constitution  of 
1851,  art.  II.,  §  28),  it  is  provided  that'^  the  general  assembly  shall 
have  no  power  to  pass  [retrospective  laws],  but  may,  by  general 
laws,  anthoriEe  the  courts  to  carry  into  effect,  upon  such  terms  as 
flhalL  be  just  and  equitable,  the  manifest  intention  of  parties  and 
oiScers,  by>  curing  omissions,  defects  and  errors  in  instruments  and 
proceedings,  arising  out  of  their  want  of  conformity  with  the  laws 
of  this  state."  From  this  it  will  be  seen  that  while  ex  post  facto 
laws  are  expressly  prohibited  in  thirty-one  states  (in  addition  to  the 
controlling  force  of  the  federal  constitution),  retrospective  legisla- 
tion, as  such,  is  in  terms  forbidden  in  only  seven. 

III.  Siiistawtive  Harmony  of  the  Decisions. — Notwithstanding 
this  lack  of  uniformity  in  the  constitutional  provisions  of  the  sev- 
eral states,  there  seems  to  be  good  ground  for  the  hope  that  an  ulti- 
mate harmony  both  in  theory  and  practice  will  be  reached,  and 
both  on  the  part  of  legislatures  and  courts.  For,  in  the  first  place, 
all  theories  on  this  subject  start  with  the  postulate  that  the  legis- 
lature of  an  individual  state  may  enact  any  law,  of  any  character 
or  on  any  subject,  unless  it  is  prohibited,  either  in  express  terms  or 
by  necessary  implication,  in  the  Constitution  of  the  United  States 
or  of  that  state.  Yet  in  those  states  where  retrospective  legislation 
is  not  expressly  forbidden,  the  courts  have  frequently  refused  to 
give  their  sanction  to  such  statutes  when  they  were  palpably  unjust, 
or  impaired  vested  rights,  or  destroyed  remedies,  basing  their  au- 
thority to  declare  the  acts  unconstitutional  on  the  ground  that  they 
were  contrary  either  to  the  spirit  of  the  constitution  and  the  impli- 
cations necessarily  drawn  from  it,  or  to  those  cardinal  principles  of 
the  social  compact  which  antedate  all  laws  and  enter  into  the  very 
framework  of  all  representative  government.  Thus  in  Connecticut, 
while  there  is  nothing  in  the  constitution  of  that  state  to  prohibit 
retrospective  legislation.  Judge  Butlbb  has  said :  **  But  the  power 
of  the  legislature  in  this  respect  is  not  unlimited.  They  cannot 
entirely  disregard  the  fundamental  principles  of  the  social  contract 
Those  principles  underlie  all  legislation,  irrespective  of  constitu- 
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tional  restraints,  and  if  the  act  in  question  is  a  clear  violation  of 
them,  it  is  our  duty  to  hold  it  abortive  and  void.  *  *  *  Although 
it  is  to  be  assumed  that  the  legislature  supposed  they  had  authoritj 
to  pass  the  particular  retrospective  act,  and  judged  it  to  be  reason- 
able and  just,  yec  they  may  have  erred ;  and  if  it  is  shown  to  the 
court,  with  entire  clearness  and  certainty,  to  be  so  unreasonable  and 
unjust  in  its  operation  upon  antecedent  legal  rights  that  the  action 
of  the  legislature  cannot  be  vindicated  by  any  reasonable  intend- 
ment or  allowable  presumption,  it  is  our  duty  to  declare  it  void:" 
Welch  V.  Wadstporth^  30  Conn.  149.  And  a  careful  reading  of 
the  leading  case  of  Colder  v.  Bully  3  Dall.  386,  will  show  that  the 
judges  entertained  practically  the  same  views  as  above  expressed, 
though  their  decision  was  concerned  with  other  principles.  And 
see,  in  general,  Kendall  v.  Dodge^  3  Vt.  360 ;  Ham  v.  McClamj 
1  Bay  93;  Coosa  River  Steamboat  Co.  v.  Barclay^  30  Ala.  120; 
Clarke  v.  McOreary^  12  Sm.  &  Mar.  347.  It  must  be  confessed, 
however,  that  a  contrary  doctrine  is  strongly  maintained  in  Penn- 
sylvania. Black,  G.  J.,  says :  ^^  We  are  urged,  however,  to  go 
further  than  this,  and  to  hold  that  a  law,  though  not  prohibited,  is 
void  if  it  violates  the  spirit  of  our  institutions,  or  impairs  any  of 
those  rights  which  it  is  the  object  of  a  free  government  to  protect, 
and  to  declare  it  unconstitutional  if  it  be  wrong  and  unjust  But 
we  cannot  do  this  :"  Sharpless  v.  Mayor^  21  Penn.  St.  161 ;  Weu- 
ter  V.  ffade^  52  Id.  474.  Now,  on  the  other  hand,  in  those  states 
where  retrospective  legislation  t*  expressly  and  in  terms  forbidden, 
the  courts  have  nevertheless  held  that  statutes  which  are  of  a  whole- 
some and  salutary  effect,  such  as  confirm  and  strengthen  vested 
rights  instead  of  abridging  them,  or  operate  only  upon  remedies, 
and  are  not  in  hostility  to  natural  justice  and  the  guarantees  of  the 
social  compact,  although  explicitly  invested  with  a  retrospective 
effect,  are  neither  concerned  with  the  mischiefs  intended  to  be 
guarded  against  by  that  prohibition,  nor  properly  to  be  regarded  as 
within  its  spirit.  This  proposition  is  amply  supported  by  the  fol- 
lowing cases :  Rich  v.  FlanderSj  39  N.  H.  304 ;  Rairden  v.  EoUen^ 
15  Ohio  St.  207 ;  New  Orleans  v.  Poutz,  14  La.  Ann.  853 ;  De 
Cordova  v.  Galveston,  4  Tex.  470 ;  Paschal  v.  Perez,  7  Id.  348. 
In  reality,  therefore,  these  different  doctrines  amount  to  no  more 
than  a  contemplation  of  the  same  rule  from  two  different  points  of 
view.  The  one  side  regards  the  obverse  of  a  great  principle  of  legis- 
lation, the  other  the  reverse ;  but  the  principle  is  the  same— that 
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no  injustice  must  be  done  by  a  retrospective  statute  and  no  vested 
rights  invaded. 

IV.  The  Ruh  of  Construction. — There  is,  nevertheless,  a  strong 
latent  sentiment  against  retrospective  legislation,  probably  in  con- 
sequence of  the  injustice  and  oppression  to  which  it  might  give  rise 
if  allowed  to  affect  antecedently  acquired  rights  or  destroy  the 
obligation  of  existing  contracts.  Witness  the  constitution  of  New 
Hampshire,  where  it  is  stigmatized  as  '^  highly  injurious,  oppressive, 
and  unjust;*'  and  the  case  of  Underwood  v. Lilly^  10  S.  &  R.  101, 
where  it  is  said,  '*  retrospective  laws  being  in  their  nature  odious, 
it  ought  never  to  be  presumed  the  legislature  intended  to  pass  them, 
where  the  words  will  admit  of  any  other  meaning.''  Hence  the 
rule  is  inflexible  that  a  statute  will  not  be  so  construed  as  to  have  a 
retrospective  operation,  unless  the  intention  of  the  legislature  to 
give  it  that  effect  is  expressed  in  terms  too  clear  and  explicit  to 
admit  of  a  reasonable  doubt:  State  v.  IfaySj  52  Mo.  578 
State  V.  Fergusony  62  Id.  77 ;  People  v.  Supermsors^  63  Barb.  85 
Wade  V.  Stracky  1  Hun  96;  Thompson  v.  Alexander^  11  111.  54 
Garrett  v.  Beaumont^  24  Miss.  377 ;  Thome  v.  San  Francisco^  4 
Cal.  127 :  Brigge  v.  Hubbard^  19  Vt.  86 ;  GaulVs  Appeal^  33 
Penn.  St.  94 ;  Plumb  v.  Sawyer^  21  Conn.  351 ;  Baldwin  v. 
Newarky  38  N.  J.  L.  158 ;  Vreeland  v.  BramhaUy  89  Id.  1.  And 
even  where  admitted  to  retrospective  operation,  the  statute  will  be 
subjected  to  the  most  circumscribing  construction  possible,  consist- 
ent with  the  intention  of  the  legislature:  Hedger  ▼.  Rennaker^  3 
Met.  (Ky.)  255. 

V.  Statutes  not  to  impair  Vested  Rights. — The  legislature  of  a 
state  cannot  take  away  vested  rights  by  giving  to  a  statute  a  retro- 
spective operation:  Houston  y.  Bogle,  10  Ired.  496.  And  since 
the  impairment  of  vested  rights  is  frequently  made  the  test  of  the 
constitutionality  of  a  retrospective  statute,  it  becomes  important  to 
determine  what  interests  are  properly  to  be  included  in  that  phrase. 
And  in  the  first  place,  a  statute  is  not  objectionable  as  retrospective 
because  it  purports  to  operate  on  prior  contingent  or  qualified  rights: 
Clarke  v.  McOreary^  12  Sm.  k  Mar.  347.  Thus  an  act  giving  to 
property  owners  in  a  certain  city  two  years  to  redeem  from  sales  for 
municipal  claims  may  apply  to  cases  of  sales  made  before  its  passage, 
but  in  which  no  deeds  had  been  executed  to  the  purchasers :  Oault's 
Appealy  33  Penn.  St  94.  So  the  repeal  of  a  statute  giving  a  right 
of  action  for  a  penalty  in  certain  cases,  will  purge  all  past  transao- 


686  CONSTITUTIONAL  OBJECTIONS  TO 

tions  of  their  penal  character  under  that  statate,  bat  sayiog  all 
vested  rights  to  the  penalty ;  however,  when  the  act  gave  the  pen- 
alty to  any  one  of  a  class  named  who  should  first  sue  for  it,  there  is 
no  vested  right  in  any  one  until  suit  brought,  even  if  there  is  before 
judgment :  Lakeman  v.  Moore^  32  N.  H.  413.  But  where  the 
statute  gives  the  penalty  to  an  individual,  his  right  cannot  be  taken 
away  although  no  proceedings  for  its  recovery  have  been  commenced 
at  the  time  of  the  repeal :  Dow  v.  Narri$^  4  N.  H.  16 ;  per  contra^ 
West  Trotf  Fire  Dep't.  v.  Ogden,  59  How.  Pr.  21.  And  a  right 
to  a  three-fold  forfeiture  of  all  the  interest  reserved  on  a  contract, 
on  account  of  usury,  is  not  a  vested  right  which  the  legislature  can- 
not take  away :  Parmelee  v.  Latorence^  44  111.  405.  So  a  right  to 
recover  damages  in  an  action  of  forcible  entry  and  detainer  is  not 
a  vested  right  of  property :  Drehman  v.  Stifely  41  Mo.  184.  And 
a  statute  making  joint  heirs  tenants  in  common  applies  to  estates 
existing  at  its  passage:  Stevenson  v.  Oofferiny  20  N.  U.  150.  On 
the  other  hand,  where  the  law  stood  thus — that  a  party  who  failed 
to  take  out  a  writ  of  error  until  an  adjudication  had  been  made  by 
the  appellate  court  on  his  adversary's  writ  of  error,  waived  or  lost 
his  right  to  do  so,  it  was  held  that  a  subsequent  statute  giving  the 
right  to  any  litigant  to  take  out  a  writ  of  error  after  an  adjudica- 
tion upon  a  former  one  taken  by  the  opposite  party  in  the  same  case, 
could  not  apply  to  a  case  already  determined  on  one  writ  of  error, 
because  it  would  impair  the  vested  right  of  the  successful  party  to 
rely  upon  the  conclusiveness  of  the  judgment :  McCabe  v.  Emer- 
son,  18  Penn.  St.  111.  So  an  act  of  the  legislature  awarding  a 
new  trial  in  an  action  which  has  been  already  determined  in  a  conrt 
of  law,  is  an  exercise  of  judicial  power,  and  also  disturbs  a  vested 
right,  and  for  these  two  reasons  is  unconstitutional:  Merrill  v.  Sher- 
burne, 1  N.  H.  199.  But  a  statute  which  takes  away  the  right  to 
a  future  appeal  in  an  action  pending  and  undetermined  when  the 
statute  takes  effect  is  not  unconstitutional,  for  the  right  of  appeal  is 
not  yet  vested  while  the  cause  remains  open  :  Orover  v.  Coon,  1 
N.  Y.  536. 

VI.  Statutes  Valid  if  affecting  the  Remedy  alone — A  law  which 
applies  solely  to  the  remedy  may  be  allowed  a  retroactive  effect.  A 
distinction  is  to  be  taken  between  vested  rights  and  the  remedies 
provided  for  their  protection  and  enforcement.  Parties  have  a 
vested  right  to  a  remedy,  but  not  to  any  particular  one  in  such  sense 
that  the  legislature  cannot  change  it:  Lockett  v.  Usirjfj  28  Ghu  345. 
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Hence  the  legislature  has  authority  under  the  constitution  to  take 
away  a  particular  form  of  remedy  by  a  retrospective  statute,  filling 
its  place  with  one  substantially  as  good  :  People  v.  SupervisarB^  70 
N.  Y.  228 ;  United  States  v.  Samperyacy  1  Hempst.  118  ;  Hintan 
V.  Hintm,  Phill.  (N.  0.)  410.  So  ''  the  legislature,  provided  it 
does  not  violate  the  constitutional  prohibitions,  may  pass  retrospect* 
ive  laws,  such  as  in  their  operation  may  affect  suits  pending,  and 
give  to  a  party  a  remedy  which  he  did  not  previously  possess,  or 
modify  an  existing  remedy,  or  remove  an  impediment  in  the  way  of 
recovering  redress  by  legal  proceedings :"  Hepburn  v.  Curt%^  7 
Watts  SOO ;  Searcy  v.  Stubbs,  12  6a.  437.  So  a  retrospective 
statute  which  makes  a  mere  debt  a  lien  on  the  debtor*8  realty  is 
constitutional,  as  affecting  the  remedy  merely ;  but  not  where  a  pur- 
chaser of  the  property  has  paid  a  valuable  consideration  for  the 
property  sought  to  be  subjected  to  the  lien,  before  the  passage  of 
the  act :  Bolton  v.  Johns^  5  Penn.  St.  145.  Again,  a  statute  which 
extends  the  time  and  releases  the  conditions  prescribed  in  a  former 
statute  in  regard  to  the  issuing  of  executions,  may  apply  to  judg- 
ments recovered  befor«e  the  passage  of  the  act  without  being  liable 
to  the  objection  of  affecting  vested  rights :  HeiuchaU  v.  Schmidtz^ 
50  Mo.  454. 

VII.  Curative  and  Otmfirmatory  Acts. — These  are  the  most  com- 
mon examples  of  retrospective  laws ;  and  they  are  generally  held 
constitutional  in  so  far  as  they  operate  merely  to  validate  or 
strengthen  previously  acquired  rights.  But  they  are  nevertheless 
to  be  subjected  to  a  rigid  scrutiny,  lest  the  confirmation  of  a  pre- 
viously defective  interest  or  title  should  have  the  effect  to  impair 
intervening  and  established  rights.  For  example,  an  act  validating 
defective  acknowledgments  of  deeds  may  be  allowed  a  retrospective 
operation,  because  it  is  supposed  not  to  affect  the  deed  itself,  but 
only  the  mode  of  proof:  Joumeay  v.  CHbson^  56  Penn.  St  57; 
Bamet  v.  Bametj  15  S.  &  R.  72.  So  the  legislature  has  the  con- 
stitutional power  to  declare  deeds  valid  which  are  defective  through 
the  failure  of  a  notary  to  affix  his  seal  to  the  acknowledgment : 
Maxey  v.  Wise^  25  Ind.  1.  But  an  act  declaring  the  acknowledg- 
ment of  all  recorded  deeds  within  the  state  to  be  valid,  whether 
acknowledged  in  compliance  with  previously  existing  laws  or  not, 
will  be  unconstitutional  in  so  far  as  it  impairs  vested  rights  :  Brin- 
ton  V.  SeeverSy  12  Iowa  389 ;  and  see  Oood  v.  Zercher^  12  Ohio 
864.     So  where  the  mode  in  which  a  wife  can  relinquish  dower  has 
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been  prescribed  by  statute,  the  legislature  cannot  declare  in  a  gab- 
sequent  act  that  deeds  executed  in  a  certain  way  preyiously  to  its 
passage,  but  not  following  the  provisions  of  the  former  law,  shall 
operate  to  deprive  a  wife  of  her  dower ;  she  has  a  vested  right 
therein  which  the  legislature  is  incompetent  to  deprive  her  of:  Alt- 
sell  V.  RuTMey^  35  111.  362 ;  and  see  Boutsong  v.  Wolfy  35  Mo. 
174.  And  the  legislature  cannot  constitutionally  confirm  a  patent 
or  survey  of  land  which  was  absolutely  void,  so  as  to  divest  a  title 
legally  acquired  before  the  attempted  confirmation :  Sherwood  t. 
Fleming^  25  Tex.  Sup.  408.  Again,  the  legislature  has  constitational 
authority  to  pass  a  law  affecting  the  execution  of  wills  and  to  gire 
it  a  retrospective  effect  upon  all  wills  already  made  but  which  ha?e 
not  yet  taken  effect  by  the  death  of  the  testator ;  because  no  inter- 
ests are  vested  or  fixed  under  a  will  until  the  testator's  decease: 
Baptist  Union  v.  Peck^  10  Mich.  341 ;  Loveren  y.  Lamprey^  32 
N.  H.  434.  But  it  is  not  competent  to  the  legislature  to  validate 
a  will  which,  at  the  time  of  its  execution,  was  void  for  want  of  sig- 
nature, where  the  testator  has  died  before  the  passage  of  the  vali- 
dating act:  McQarty  v.  Hoffman^  23  Penn.  St.  507;  Oreen&ugh 
V.  Qreenough^  11  Id.  489.  And  a  retrospective  law  cannot  operate 
to  make  anything  devisable  which  could  not  be  devised  previously : 
Southard  v.  Bd,^  26  N.  J.  L.  13.  An  Act  of  Assembly  validating 
a  city  ordinance,  for  the  grading  and  paving  of  certain  streets,  which 
had  become  null  and  void  for  want  of  due  record,  is  not  unoonsti- 
tutional  because  it  provides  that  the  omission  to  record  shall  not 
affect  or  impair  the  lien  of  the  assessments  against  the  lot-owners: 
Schenley  v.  Oom.^  36  Penn.  St.  29.  And  an  act  validating  oe^ 
tain  usurious  contracts  previously  made  and  which,  under  the  statr 
ute  against  usury,  were  void  in  part,  is  not  unconstitutional :  S^m- 
ings  Bank  v.  AUen^  28  Conn.  97.  So  an  act  confirming  the  levies 
of  executions  in  certain  cases,  where  they  were  previously  defect- 
ive, is  valid :  Mather  v.  Chapman^  6  Conn.  54.  And  whereas  it 
is  sometimes  suggested  that  the  rule  which  renders  it  impossible  for 
an  individual  to  confirm  that  which  was  a  mere  nullity  should  applj 
also  to  legislative  bodies,  the  court  in  Connecticut  say  :  '^  Although 
individuals  may  not  have  power  to  make  good  ab  initio  that  which 
was  originally  void,  by  subsequent  deeds  or  aots  of  confirmation, 
yet  this  cannot  be  true  of  acts  of  sovereignty — acts  of  l^islation 
not  conflicting  with  constitutional  rights  :"  Bridgeport  v.  Rd,y  15 
Conn.  495. 
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VIII.  Statutes  Expository  of  Prior  Acts, — The  rule  generally 
prevails  that  the  legislature  has  power,  by  the  enactment  of  a  new 
statute,  to  declare  and  settle  the  construction  of  an  old  one,  and 
such  enactment  will  apply  at  least  to  all  such  existing  cases  as  have 
not  already  passed  to  judgment:  Dash  ▼.  Van  Kleeck^l  Johns. 
477.  A  legislative  exposition  of  a  doubtful  law  is  possibly  the  exer- 
cise of  a  judicial  power,  but  if  it  interferes  with  no  vested  rights, 
impairs  the  obligation  of  no  contract,  and  is  not  in  conflict  with  the 
primary  principles  of  the  social  compact,  it  is  in  itself  harmless, 
and  may  be  admitted  to  retroactive  efiiciency ;  but  if  rights  have 
grown  up  under  a  law  of  somewhat  ambiguous  meaning,  then  it  can- 
not interfere  with  them,  for  the  construction  of  the  old  law  belongs 
to  the  courts :  McLeod  v.  Burroughs^  9  Ga.  213 ;  Baker  v.  Hem- 
don,  17  Id.  568  ;  McManning  v.  Farrar,  46  Mo.  376.  In  Ver- 
mont, however,  it  is  distinctly  denied  that  a  statute  amending  a 
prior  statute  by  declaring  that  it  shall  read  in  a  given  manner  can 
have  any  retrospective  effect:  Kelsetf  v.  Kendall^  48  Vt.  24.  This 
point  is  involved  in  a  good  deal  of  uncertainty  and  confusion,  but 
the  Supreme  Court  of  Pennsylvania  seems  to  have  given  expression 
to  the  most  reasonable  views,  in  the  following  language :  *^  A  state 
or  any  other  party  to  a  grant,  may  certainly  consent,  at  any  time 
after  its  execution,  that  it  shall  be  interpreted  differently  from  its 
expression ;  but  there  seems  to  be  no  reasonable  principle  on  which 
expository  statutes  can  be  founded  beyond  this,  except  by  regarding 
them  as  creative  of  a  new  law,  and  not  as  interpreting  an  old  one. 
Law,  in  its  proper  sense,  is  a  rule  of  future  conduct,  and  not  a  test 
of  conduct  that  precedes  it.  Legislation  and  interpretation  are 
naturally  and  radically  distinct  functions.  Every  man  must,  in  the 
first  instance,  interpret  the  law  for  himself  in  endeavoring  to  obey 
it.  It  becomes  matter  of  official  interpretation  only  when  a  case 
arises  in  which  it  is  alleged  to  have  been  violated ;  and  then,  of 
necessity,  the  courts  must  ascertain  the  interpretation,  not  according 
to  the  terms  of  any  post  facto  expository  statute,  but  according  to 
the  terms  of  the  law,  as  it  stood  when  the  act  was  done.  In  the 
very  nature  of  things  interpretation  follows  legislation,  and  is  not 
to  be  confounded  with  it,  either  as  an  act  or  as  an  authority.  The 
duties  are  as  distinct  as  possible,  and  the  performance  of  them  is 
given  to  different  offices;  yet  without  preventing  the  legislature 
from  embodying  in  a  statute  rules  for  its  interpretation,  or  from 

making  a  new  law,  by  changing  the  application  or  interpretation  of 
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an  old  one  relative  to  futare  cades:"    West  Branch  Co.  t, Dodge, 
31  Penn.  St.  288. 

IX.  Stattues  affecting  Judicial  Proceedings. — A  person  whose 
property  has  been  taken  ander  the  power  of  eminent  domain  has  a 
right  to  maintain  his  action  and  have  a  trial  by  jury,  and  he  canoot 
constitutionally  be  required,  by  retroactive  legislation,  to  sabmit  his 
claims  to  a  tribunal  not  proceeding  according  to  the  course  of  the 
common  law :  In  re  Towmend,  39  N.  Y.  171.  And  again,  an  act 
passed  after  the  commencement  of  an  action,  which  changes  the 
mode  of  procedure,  can  have  no  application  to  such  cause,  and  the 
action  must  be  tried  according  to  the  law  existing  at  the  commeoce> 
ment  of  the  suit :  Merwin  v.  Ballard,  66  N.  C.  398.  But  retro- 
spective laws  changing  merely  the  rules  of  evidence  or  the  rales  of 
practice  are  not  within  the  scope  of  the  constitutional  objections. 
Thus  an  act  making  parties  to  pending  suits  competent  witnesses  on 
the  trial  thereof  is  not  unconstitutional :  Little  v.  Oibson,  39  N.  H. 
505.  So  the  legislature  has  power  to  pass  a  statute  providing  that 
the  validity  of  existing  marriages  shall  not  be  questioned  in  the 
trial  of  collateral  issues  on  account  of  the  insanity  of  eitlier  party: 
Goshen  v.  Richmond,  4  Allen  458.  And  an  act  providing  that  in 
actions  between  husband  and  wife  either  shall  be  a  competent  wit- 
ness in  his  or  her  behalf  against  the  other,  may  apply  to  civil  a^ 
tions  pending  at  its  passage:  Southwick  v.  Southwick,  49  N.  H. 
510.  And  again,  a  statute  declaring  that  an  uncontested  probate, 
by  the  register  of  the  proper  county,  of  a  will  of  realty,  shall  be 
conclusive  after  five  years  from  its  date,  may  properly  apply  to  a 
will  proved  before  its  passage :  Kenyan  v.  Stewart^  44  Penn.  St. 
179.  But  a  statute  authorizing  the  probate  court  to  entertain  a 
bill  to  review  its  own  decrees,  has  not  a  retrospective  effect  so  as  to 
support  a  bill  to  review  a  decree  rendered  before  the  passage  of 
the  act:  Stewart  v.  Davidson,  10  Sm.  &  Mar.  851.  "While  the 
legislature  may  not  by  a  retroactive  law  render  valid  judicial  pro- 
ceedings which  were  utterly  void  for  want  of  jurisdiction,  it  is 
equally  clear  that  in  cases  where  the  jurisdiction  has  attached,  and 
there  has  been  a  formal  defect  in  the  proceedings,  where  the  equity 
of  the  party  is  complete,  and  all  that  is  wanted  is  legal  form,  it  ^ 
within  the  recognised  power  of  the  legislature  to  correct  such 
defect  and  to  provide  a  remedy  for  the  legal  right:*'  Lane  Y.Neltony 
79  Penn.  St  407. 
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X.  Statutes  erecUing  new  Liabilities. — ^While  this  species  of 
legislation  is  not  in  general  objectionable  if  it  affects  remedies  only, 
yet  the  legislature  has  no  constitational  poiVer  to  enact  retro8pecti?e 
laws  which  create  personal  liabilities  where  none  before  existed.  A 
statute  making  members  of  corporations  personally  liable  for  the 
corporate  debts  is  within  this  restriction,  and  can  be  held  to  operate 
prospectively  only:  Coffin  v.  Bichy  46  Me.  607.  It  is  frequently 
said,  however,  that  where  a  moral  obligation  exists,  the  legislature 
may  give  it  legal  effect  by  a  statute  retrospective  in  its  operation : 
Lycoming  v.  Union^  16  Penn.  St.  166 ;  Sedgwick  Co.  v.  Bunker^ 
16  Kans.  498.  To  much  the  same  effect  is  the  language  of  Mr. 
Justice  FlKLD  in  New  Orleans  v.  Clark,  95  U.  S.  654 :  *'  The  con- 
stitution of  Louisiana  of  1868,  which  provides  that  no  retroactive 
law  shall  be  passed,  does  not  forbid  such  legislation  [as  that  now 
in  question].  A  law  requiring  a  municipal  corporation  to  pay  a 
demand  which  is  without  legal  obligation,  but  which  is  equitable  and 
just  in  itself,  being  founded  upon  a  valuable  consideration  received 
by  the  corporation,  is  not  a  retroactive  law,— no  more  so  than  an 
appropriation  act  providing  for  the  payment  of  a  pre-existing  claim. 
The  constitutional  inhibition  does  not  apply  to  legislation  recognis- 
ing or  affirming  the  binding  obligations  of  the  state,  or  of  any  of 
its  subordinate  agencies,  with  respect  to  past  transactions.  It  is 
designed  to  prevent  retrospective  legislation  injuriously  affecting 
individuals,  and  thus  protect  vested  rights  from  invasion." 

.XI.  Statutes  of  Limitation, — It  is  competent  for  the  legislature 
to  pass  statutes  of  limitation,  prescribing  the  time  within  which 
actions  shall  be  brought  on  demands  already  accrued,  provided  the 
time  is  not  so  unreasonably  shortened  as  to  practically  deprive  par- 
ties of  their  remedy  altogether :  Kom  v.  Browne,  64  Penn.  St, 
65  ;  Fiske  v.  Briggs,  6  R.  I.  557 ;  Griffin  v.  McKemie,  7  Ga. 
163;  Coxy.  Berry,  18  Id.  806;  Call  v.  Hagger,  8  Mass.  480; 
Bolcombe  v.  ZVacy,  2  Minn.  241;  Maltby  v.  Cooper,  1  Morris  (la.) 
69 ;  Pearce  v.  Patton,  7  B.  Mon.  162 ;  Billings  v.  Hall,  7  Cal.  1. 
But  where  such  a  statute  allows  only  thirty  days  for  the  commence- 
ment of  suits  on  existing  debts,  it  must  be  regarded  as  unconstitu- 
tional, because  that  time  is  unreasonably  and  oppressively  short : 
Berry  v.  Ransdatt,  4  Met.  (Ky.)  292.  And  where  property  rights 
have  been  acquired  by  virtue  of  a  limiting  act,  they  cannot  be 
divested  by  a  subsequent  statute  enlarging  the  time  for  bringing 
suits :  Sprecker  v.  Wakeley^  11  Wis.  432. 
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XII.  Marriage  and  Divorce. — A  lawvalidatiDg  previous  defective 
marriages  ia  good  and  constitational :  &oshen  ▼.  Stoningtonj  4  Conn. 
209.  So  is  a  statute,  remedial  in  its  nature,  and  intended  to  le^t- 
imate  the  issue  of  marriages  otherwise  void :  Brower  v.  Bowerty  1 
Abb.  App.  Dec.  214.  But  a  statute  prohibiting  the  intermarriage 
of  a  white  person  with  an  Indian,  enacted  after  such  a  marriage, 
cannot  mako  it  void  :  Illinois  Co.  v.  Bonner^  75  III.  315.  Thus 
far  the  way  is  clear.  But  when  we  approach  the  subject  of  divorce 
legislation,  with  the  inquiry  whether  or  not  it  may  constitutionallj 
be  allowed  a  retrospective  operation,  we  are  met  with  much  confu- 
sion and  embarrassment.  To  state  the  question  concisely — ^is  it 
competent  fbr  the  legislature  to  authorize  the  courts  to  grant  divorces 
for  causes  occurring  before  the  passage  of  the  authorizing  statute, 
and  which,  at  the  time  of  their  happening,  furnished  no  ground  for 
the  dissolution  of  the  marriage  relation  ?  A  direct  affirmative  an* 
Bwer  is  given  in  the  cases  of  Carson  v.  Carson^  40  Miss.  349,  and 
Jones  V.  Jones^  2  Tenn.  2 ;  and  an  equally  emphatic  negative  in 
that  of  Clark  v.  Clark^  ION.  H.  387,  where  such  a  statute  is  not 
only  regarded  as  clearly  retrospective  within  the  meaning  of  the 
state  constitution,  but  is  characterized  as  eminently  deserving  of 
the  epithets  therein  applied  to  such  laws — ^^  highly  injurioas,  op- 
pressive and  unjust."  Space  will  not  allow  an  extended  review  of 
the  other  authorities  on  this  point ;  but  the  reader  is  referred  to 
Mr.  Bishop's  excellent  Treatise  on  Marriage  and  Divorce  (vol.  I., 
§§  696-701),  where  the  whole  subject  is  discussed  with  much  learn- 
ing and  candor.  A  few  pertinent  suggestions,  however,  may  be 
added.  In  the  first  place,  under  the  definitions  already  given,  sach 
a  law  is  most  certainly  not  ex  post  facto  ;  it  is  in  no  sense  penal  or 
criminal.  In  the  second  place,  it  has  been  decided  again  and  again 
that  as  marriage  is  not  properly  to  be  regarded  as  a  contract,  for 
judicial  purposes,  a  statute  authorizing  its  dissolution  for  prescribed 
causes  is  not  open  to  the  objection  of  '^  impairing  the  obligation  of 
contracts  :*'  Maguire  v.  Maguire^  7  Dana  183  ;  Adams  v.  Palmer^ 
51  Me.  481 ;  Cronise  v.  Oronise,  54  Penn.  St.  255  ;  Carson  v.  Ciw- 
wn,  40  Miss.  349 ;  Noel  v,  Ewing^  9  Ind.  37.  And  again,  as  we 
have  already  seen  {ante  III.),  the  practical  tendency  of  the  consti- 
tutional learning  of  all  the  states  is  to  restrict  the  meaning  of  the 
word  ^'  retrospective"  to  such  statutes  as  are  calculated  to  imp^^ 
or  divest  antecedently  acquired  rights  of  property :  the  advocates 
of  the  theory  that  retroactive  divorce  legislation  is  unconstitutional 
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are  therefore  driven  to  the  necessity  of  holding  that  the  marital 
9tatus  itself  is  a  species  of  property  vested  in  each  of  the  parties  to 
that  relation,  and  such  that  it  may  not  lawfully  be  taken  away  by 
subsequent  legislation.  The  only  other  ground  from  which  this 
position  could  receive  a  semblance  of  support  would  be  that  the 
enactment  of  such  a  statute  would  amount  to  an  assumption  of 
judicial  power  on  the  part  of  the  legislative  body.  Both  these 
views  are  satisfactorily  confuted  by  Mr.  Bishop  in  the  chapter  al- 
ready referred  to.  As  to  the  rule  of  construction,  his  conclusion 
is  (§  102)  :  "  It  being  the  primary  object  of  the  divorce  suit  to  reg- 
ulate the  order  of  society  and  purify  the  fountains  of  morality, 
while  still  as  between  the  parties  it  is  a  private  controversy, — and 
the  proceeding  being  in  the  highest  degree  remedial,  so  that  the 
spirit  and  reason  of  the  divorce  statutes  should  be  pre-eminently 
the  guides  to  their  interpretation, — we  should,  in  all  cases  where 
the  legislative  intent  is  not  plain  in  the  words,  prefer  the  construc- 
tion which  makes  the  statute  applicable  to  past  offences,  the  same 
as  to  future." 

XIII.  Statutes  adverse  to  the  State's  own  Interest. — The  state 
has  an  undoubted  right  to  pass  a  retrospective  law  impairing  her 
own  rights :  Davis  v.  Dawes^  4  W.  &  S.  401 ;  for  when  a  state 
legislature  passes  a  retroactive  law  which  operates  only  on  property 
belonging  to  such  state,  no  private  rights  are  infringed :  Lewis  v. 
Turner,  40  Ga.  416. 

XrV.  More  particularly  of  Ex  Post  Facto  Laws, — The  term 
ex  post  facto  received  an  authoritative  exposition  in  the  leading 
case  of  Colder  v.  Bully  8  Dall.  886.  The  definition  there  given  by 
Mr.  Justice  Chase  may  be  regarded  as  having  settled  the  law  for 
this  country,  inasmuch  as  it  has  been  followed  in  numberless  cases, 
and  no  court  has  been  found  to  deviate  from  it.  It  is  in  the  fol- 
lowing language :  ^'  I  will  state  what  laws  I  consider  ex  post  fo/oto 
laws  within  the  words  and  the  intent  of  the  prohibition.  1st.  Every 
law  that  makes  an  action  done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal,  and  punishes  such  action. 
2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than  it 
was  when  committed.  8d.  Every  law  that  changes  the  punishment, 
and  inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime 
when  committed.  4th.  Every  law  that  alters  the  legal  rules  of  evi- 
dence, and  receives  less  or  different  testimony  than  the  law  required 
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at  the  time  of  the  commission  of  the  offence,  in  order  to  convict  the 
offender."  And  see  Marion  y.  State^  5  Grim.  Law  Mag.  859; 
Kring  v.  State^  4  Id.  550.  To  these  should  probably  be  added 
the  case  where  the  period  of  limitation  for  the  prosecation  of  offences 
has  been  enlarged,  and  it  is  attempted  to  include  within  it  an 
instance  where  a  right  to  acquittal  had  been  absolutely  acquired 
by  the  completion  of  the  period  prescribed  when  the  offence  wu 
committed :  Com,  v.  Duffy^  96  Penn.  St.  506.  But  it  most  be 
noted  that  the  prohibition  against  ex  post  facto  laws  relates  to 
crimes  and  their  punishments  and  not  to  criminal  proceedings:  1% 
re  Perry,  3  Gratt.  632 ;  PeopU  v.  Mortimer^  46  Cal.  114.  Tbas 
a  statute  erecting  a  new  tribunal,  or  giving  jurisdiction  to  an  exist- 
ing court,  to  try  past  offences,  is  not  ex  post  facto:  Com.  t. 
Phillips,  11  Pick.  28.  Neither  is  a  statute  giving  to  the  state  a 
certain  number  of  peremptory  challenges  of  jurors,  though  extend- 
ing to  the  trial  of  offences  committed  before  its  passage  :  State  r. 
Ryan,  13  Minn.  370;  Walston  v.  Com.,  16  B.  Mon.  15. 

The  rule  against  aggravating  the  crime  or  increasing  the  panish- 
ment  is  rigorously  applied.  Thus  a  law  increasing  costs  on  convic- 
tion for  an  offence  cannot  be  applied  to  acts  committed  before  its 
passage :  Caldwell  v.  State,  55  Ala.  133.  Again,  rn  the  language 
of  the  head-note  to  Rob9  9  Case,  2  Pick.  165,  "  an  enactment  that 
where  a  person  has  been  convicted  of  a  crime  punishable  by  confine- 
ment to  hard  labor,  he  shall,  upon  conviction  of  another  offence 
punishable  in  like  manner,  be  sentenced  to  a  punishment  in  addi- 
tion to  the  one  prescribed  by  law  for  this  last  offence,  is  not  ex  po^ 
facto  when  applied  to  a  case  in  which  the  second  offence  was  com- 
mitted after  the  passing  of  the  statute;  aliter,  if  applied  where  the 
second  offence  was  committed  before  the  statute  was  passed."  Bat 
a  law  which  plainly  reduces  or  mitigates  the  punishment  for  a  past 
offence  is  not  ex  post  facto  ;  on  the  contrary  it  is  an  act  of  clem- 
ency, and  open  to  no  constitutional  objection :  State  v.  Arlin,  39 
N.  H.  179;  Com.  v.  TTy man,  12  Gush.  237;  ffartungv.Peopk, 
22  N.  Y.  105.  In  the  case  last  cited  Denio,  J.,  says:  **In  my 
opinion,  it  would  be  perfectly  competent  for  the  legislature,  by  a 
general  law,  to  remit  any  separable  portion  of  the  prescribed  pun- 
ishment. For  instance,  if  the  punishment  were  fine  and  imprison- 
ment, a  law  which  should  dispense  with  either  the  fine  or  the  im- 
prisonment might,  I  think,  be  lawfully  applied  to  existing  offences; 
and  so,  in  my  opinion,  the  term  of  imprisonment  might  be  reduced, 
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or  the  namber  of  stripes  diminished  in  cases  punishable  in  that 
manner.  Anything  which,  if  applied  to  an  individual  sentence, 
would  fairly  fall  within  the  idea  of  a  remission  of  a  part  of  the 
sentence,  would  not  be  liable  to  objection.  And  any  chang4  which 
should  be  referable  to  prison  discipline,  or  penal  administratron,  as 
its  primary  object,  might  also  be  made  to  take  effect  upon  paM  as 
well  as  future  offences,  as  changes  in  the  manner  or  kind  of  employ- 
ment of  convicts  sentenced  to  hard  labor,  the  system  of  supervision, 
the  means  of  restraint  or  the  like.  Changes  of  this  sort  might 
operate  to  increase  or  mitigate  the  severity  of  the  punishment  of 
the  convict,  but  would  not  raise  any  question  under  the  constitu- 
tional provision  we  are  considering." 

H.  Campbell  Bl^ck. 

WiUiamBport,  Pa. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Court  of  Maasaehtuetts. 

TRAINER  ©.  TRUMBULL. 

A.,  an  infant,  had  a  father  and  mother  living,  hat  who  did  nothing  for  his  sup- 
port ;  he  himself  being  in  an  almshoose,  and  in  a  sickly  condition.  B.  was  told  bj 
the  father  of  A.  that  A.  would  at  his  (the  father's)  death,  be  worth  $10,000,  and 
was  requested  bj  the  father  to  care  fur  A. ;  and  B.,  after  satisfying  herself  of  the 
truth  of  the  statements  made  by  the  father,  and  relying  solely  upon  the  credit  of  the 
estate  which  was  to  be  A. 's  at  the  death  of  his  father,  removed  A.  from  the  alms- 
house,  and  undertook  and  continued  the  maintenance  of  A.  for  a  number  of  years. 
Held,  that  the  Superior  Court  was  justified  in  finding,  on  the  facts,  that  the  food, 
clothing,  &c.,  furnished  A.,  were  necessaries  for  which  he  should  be  held  responsible, 
notwithstanding  that  he,  being  a  pauper  and  an  inmate  of  an  almshouse,  was  sup- 
plied with  necessaries  there. 

Although  a  guardian  is  not  obliged  to  provide  for  the  support  of  his  ward  when 
he  has  no  property  of  the  ward  available  for  that  purpose,  and  although  he  may, 
under  such  circumstances,  place  the  ward  in  an  almshouse,  this  by  no  means  implies 
that  a  boy,  with  an  expectation  of  a  fortune  of  $10,000,  should  be  brought  up  in  an 
almshouse,  if  any  suitable  person  will  take  him,  and  bring  him  up  properly,  on  the 
credit  of  his  expectations ;  and  the  support  and  education  furnished  to  an  infant  of 
such  expectations,  whose  means  were  not  presently  available,  fall  clearly  within  the 
class  of  necessaries. 

This  was  an  action  of  contract  for  articles  furnished  to  the  de- 
fendant, a  minor,  by  the  plaintiff.  Hearing  in  the  Saperior  Court, 
before  Brioham,  0.  J.,  without  a  jury,  who  found  the  following 
facts:  Defendant  was  a  minor,  who  was  bom  in  January  1868,  and 
was  the  only  child  of  George  B.  Trumbull,  who  died  at  the  Soldier's 
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Home  in  Toga8,  Maine,  November  let  1883,  where  he  had  resided 
from  1876  and  previoualy.  Defendant's  mother,  who  was  the  wife 
of  said  George  B.  Trumball,  was,  on  October  25th  1875,  committed 
to  the  house  of  industry  on  Deer  Island,  Boston,  and  defendant 
was,  on  the  same  day,  sent  to  the  almshouse  on  said  Deer  Island  as 
a  pauper,  and  there  remained  until  he  was  removed  to  the  Marcella 
street  home  for  paupers  and  neglected  boys  and  girls,  in  April  1877. 
On  November  17th  1877,  the  plaintiff  removed  defendant  from 
said  Marcella  street  home  to  her  home,  he  then  being  a  pauper,  and 
in  a  diseased  and  sickly  condition,  and  there  kept  him  to  the  time 
of  bringing  this  action,  and  during  all  this  period  maintained  de- 
fendant, providing  him  with  food,  clothing,  lodging,  medical  attend- 
ance, and  nursing  when  sick,  and  the  means  of  education,  at  a  cost 
to  plaintiff,  which,  in  addition  to  the  reasonable  value  of  her  ser- 
vices in  making  such  provision, — which  the  court  ruled,  as  a  matter 
of  law,  was  a  provision  for  necessaries  to  defendant, — ^was  not  less 
than  the  sum  stated  in  the  account  annexed  to  the  declaration. 
Plaintiff,  on  a  visit  to  Togus,  and  to  the  Soldiers'  Home,  in  1876, 
became  acquainted  with  said  George  B.  Trumbull,  who  exhibited 
much  distress  on  account  of  defendant  being  an  inmate  of  an  asylam 
for  paupers,  and  his  reported  sickly  condition ;  stating  to  her  that 
he,  George  B.  Trumbull,  had  certain  property  bequeathed  to  him 
by  one  Susan  Bryant,  whose  adopted  son  he  was,  which  gave  him 
only  a  small  income,  but  that  at  his  death  the  defendant  would  be 
worth  (10,000.  Plaintiff,  at  said  George  B.  Trumbull's  request, 
having  informed  herself  of  the  provisions  of  the  will  of  Susan  Bry- 
ant, and  of  the  terms  of  a  lease  to  one  Cutler,  made  by  George  B. 
Trumbull,  of  the  property  received  from  said  Susan  Bryant,  and  of 
the  value  and  income  of  the  estate  to  which  it  related,  undertook 
and  continued  the  maintenance  of  defendant  as  aforesaid,  not  in  any 
respect  relying  upon  the  credit  of  George  B.  Trumbull,  but  relying 
solely  upon  the  credit  of  defendant's  estate.  One  Teele,  since  ^o- 
vember  1883,  as  guardian  of  the  defendant,  has  had  possession  and 
control  of  real  estate  in  Boston  of  the  value  of  about  $8000,  which 
constitutes  all  of  defendant's  property.  At  the  close  of  plaintifTs 
case  defendant  offered  no  evidence,  but  requested  the  court  to  role, 
as  matter  of  law,  that  upon  all  the  facts  in  evidence  on  the  part  of 
the  plaintiff  this  action  could  not  be  maintained.  The  court  reiosed 
to  rule  as  requested,  and  ruled  that  upon  the  &ct8  found  the  plsi^ 
tiff  was  entitled  to  the  sum  stated  in  her  account^  found  for  the 
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plaintiff,  assessed  damages  in  the  sum  of  91112.58,  and  ordered 
judgment  for  plaintiff  for  that  sum;  and  the  defendant  alleged 
exceptions. 

Brown  ^  KeyeSy  for  defendant 
c7.  22.  Smithy  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

C.  Allbn,  J. — The  practical  question  in  this  case  is  whether  the 
food,  clothing,  &c.,  furnished  to  the  defendant  were  necessaries  for 
which  he  should  be  held  responsible.  This  question  must  be  deter- 
mined by  the  actual  state  of  the  case,  and  not  by  appearances ;  that 
is  to  say,  an  infant  who  is  already  well  provided  for  in  respect  to 
board,  clothing,  and  other  articles  suitable  for  his  condition,  is  not 
to  be  held  responsible  if  any  one  supplies  to  him  other  board,  cloth- 
ing, &c.,  although  such  person  did  not  know  that  the  infant  was 
already  well  supplied :  Angel  v.  McLellan^  16  Mass.  81 ;  Sw\ft  v. 
Bennett,  10  Gush.  486;  Davis  v.  Caldwell,  12  Id.  512;  Bame% 
y.  Toyey  13  Q.  B.  Div.  410.  So,  on  the  other  hand,  the  mere  fact 
that  an  infant,  as  in  this  case,  had  a  father,  mother  and  guardian, 
no  one  of  whom  did  anything  towards  his  care  or  support,  does  not 
prevent  his  being  bound  to  pay  for  that  which  was  actually  neces- 
sary for  him  when  furnished.  The  question  whether  or  not  the 
infant  made  an  express  promise  to  pay  is  not  important.  He  is  held 
on  a  promise  implied  by  law,  and  not,  strictly  speaking,  on  his 
actual  promise.  The  law  implies  the  promise  to  pay  from  the  neces- 
sity of  his  situation ;  just  as  in  the  case  of  a  lunatic :  1  Chit.  Gont. 
197  ;  Hyman  v.  Cain,  3  Jones  (N.  G.)  Ill ;  Richardson  v.  Strong^ 
18  Ired.  106  ;  Q-ay  v.  BalloUy  4  Wend.  408  ;  Epperson  v.  Nugent, 
57  Miss.  45-47.  In  other  words,  he  is  liable  to  pay  only  what  the 
necessaries  were  reasonably  worth,  and  not  what  he  may  improvi- 
dently  have  agreed  to  pay  for  them.  If  he  has  made  an  express  pro- 
mise to  pay,  or  has  given  a  note  in  payment,  for  necessaries,  the 
real  value  will  be  inquired  into,  and  he  will  be  held  only  for  that 
amount :  Earle  v.  Reed,  10  Mete.  887 ;  Locke  v.  Smithy  41  N.  H. 
346 ;  Mete.  Gont.  78,  75. 

But  it  is  contended  that  the  board,  clothing,  &c.,  furnished  to 
the  defendant  were  not  necessaries,  because  he,  ''being  a  pauper, 
and  an  inmate  of  an  almshouse,  was  supplied  with  necessaries,  suit- 
able to  his  estate  and  condition,  and,  under  the  circumstances,  it 
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would  have  been  the  duty  of  the  guardian  to  place  him  in  the  alms- 
house." It  is  true  that  a  guardian  is  not  obliged  to  provide  for  the 
support  of  his  ward  when  he  has  no  property  of  the  ward  available 
for  that  purpose ;  and,  if  he  has  no  other  resource,  no  doubt  he  may, 
under  such  circumstances,  place  the  ward  in  an  almshouse.  The 
authorities  cited  for  the  defendant  go  no  further  than  this :  Spmg 
v.  Woodworthj  2  Allen  206.  But  this  by  no  means  implies  that  a 
boy  with  expectation  of  a  fortune  of  $10,000  should  be  broaght  up 
in  an  almshouse  if  any  suitable  person  will  take  him,  and  bring  him 
up  properly,  on  the  credit  of  his  expectations.  On  the  other  band, 
it  seems  to  us  highly  proper  for  a  parent  or  guardian,  under  such 
circumstances,  to  do  what  the  father  did  in  this  case ;  leaving  it  for 
the  boy*s  guardian  to  see  to  it  that  an  unreasonable  price  is  not  paid. 
Looking  to  the  advantage  of  his  subsequent  life,  as  well  as  to  his 
welfare  for  the  time  being,  his  transfer  from  an  almshouse  to  a 
suitable  person,  by  whom  he  would  be  cared  for  and  educated,  would 
certainly  be  judicious ;  and  the  support  and  education  furnished  to 
an  infant  of  such  expectations,  whose  means  were  not  presently 
available,  fall  clearly  within  the  class  of  necessaries.  In  MetcCont 
70,  the  authority  of  Lord  Mansfield  is  cited  to  the  point  that  a 
sum  advanced  for  taking  an  infant  out  of  jail  is  for  necessaries: 
JSarl  of  Buckinghamshire  v.  Drwry^  2  Eden  72.  See,  also,  Clxsrh 
v.  Leslie,  5  Esp.  28.  Giving  credit  to  the  infant's  expectation  of 
property  is  the  same  as  giving  credit  to  him. 

There  was  no  error  in  refusing  to  rule,  as  matter  of  law,  that 
upon  all  the  facts  in  evidence  the  action  could  not  be  maintained. 
The  findings  of  all  matters  of  fact,  of  course,  are  not  open  to  revi- 
sion.    Exceptions  overruled. 

Since  the  case  of  Bainbridge  t.  Pick-  Deat<m^  3   C.  &   P.  I U ;  McKomia  t. 

ering,  2  W.  Black.  1325,  it  has  never,  Merry,  61  lU.  180 ;  NiehoUon  Y.  W^- 

so  far  88  we  know,  been  qaestioned,  bat  horn,  13  Ga.  475  ;  Elrtid  r.  i/jrers,  > 

that  an  infant  who  lives  with  and  is  pro-  Head  33  ;  Psrrin  v.  WiUm,  10  Mo.  451: 

perly  maintained  by  his  parent  or  guar-  DaoU  y.Caldwelly  12  Cosh.  513 ;  Bro^- 

dian,  cannot  bind  himself  to  a  stranger  ^r  v.  SnaU^  11  M.  &  W.  67  ;  Bvrghoft 

for  necessaries :    see  Gay  v.  Ballou,  4  v.  Angerstem,  6  C.  &  P.  690 ;  Sttadf'Bn 

Wend.  403;  Riven  v.  Gregg,  5  Rich.  t.  5m«,  I  C.  &  M.  422 ;  Stor^f^P^t 

£q.  274  ;  Kraker  v.  Byrum,  13  Rich.  L.  4  C  &  P.  526. 

163  ;  Kline  v.  L'Amoureux,  2  Paige  419;  The  term  necessaries  is  a  reUtireone 

Wailing  v.  Toll,  9  Johns.  141  ;  Guthrie  and  includes  such  things  as  are  oiefal 

V.  Murphy,  4  Watts  80 ;  Angel  v.  Afc-  and  suitable  to  the  state  and  oonditioo  io 

Lellan,  16  Mass.  31  ;  Pool  v.  Pratt,  I  life  of  the  party  and  not  merely  §«*  ■• 

Chip.  253  ;  Beeler  v.  Young,  1  Bibb  521  ;  are  required  for  bare  sabsistenoe;  >nd  it 

Connolly  v.  Uuil,  3  McCord  6  ;  Cook  v.  is  a  question   for   the  jury  wbether  the 
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articles  furnished  are  such  as  a  reasonable 
person  of  the  age  and  station  of  the  in- 
fant would  require  for  real  use :  Peters 
T.  flemmg,  6  M.  &  W.  42.  In  this  case 
the  action  was  brought  to  recover  a  bill 
for  sereral  rings,  a  watch-chaini  pins, 
&c.,  amounting  to  8/.  Os.  6<i.,  from  the 
defendant,  who  was  the  eldest  son  of  a 
gentleman  of  fortune  and  a  member  of 
parliament,  and  who  at  the  time  when 
the  goods  were  furnished  was  an  under- 
graduate of  the  Uniyersitj  of  Cambridge ; 
and  the  jury,  to  whom  the  question 
whether  the  articles  were  necessary  or 
not,  found  that  thej  were  necessary,  and 
this  finding  was  affirmed  by  the  court. 

The  articles  for  which  an  infant  is 
sought  to  be  charged  must  not  only  come 
within  the  general  class  of  necessaries  in 
law,  but  must  also  be  in  fact  necessary  to 
the  infant  under  the  particular  circum- 
stances in  which  he  is  placed  :  Reeves's 
Dom.  Bel.  *227.  Thus,  an  over-supply 
of  the  infant's  wants,  though  the  articles 
may  in  other  respects  be  regarded  as  ne- 
cessaries, gives  a  demand  against  him 
only  for  so  much  as  was  actually  needed: 
Johnton  v.  Lines,  6  W.  &  S.  80. 

Where  the  minor  resides  with  his  pa- 
rents, it  will,  in  the  absence  of  proof  to 
the  contrary,  be  presumed  that  he  is  pro- 
perly supplied  with  necessaries :  Cvnnolly 
V.  Hull,  3  McCord  6  ;  Jones  v.  Coivinf  1 
McMuU.  U  ;  iWtn  v.  Wilson,  10  Mo. 
451  ;  Freeman  v.  Bridger,  4  Jones  L.  4. 
Infancy  being  shown,  the  burden  of 
proof  is  with  the  plaintiff  to  show  that 
the  articles  sued  for  were  necessary  for 
the  infant :  Thrall  v.  Wright,  38  Vt.  494; 
Nieholsan  v.  Wilbom,  13  Qa.  475  ;  and 
so  whether  in  the  class  of  necessaries  or 
not :   Thrall  v.  Wright,  supra. 

Whether  the  articles  are  of  those  classes 
for  which  an  infant  is  bound  to  pay,  is 
matter  of  law  to  be  judged  of  by  the 
court ;  and  this  question  is  first  to  be 
settled  :  Beeler  v.  Young,  I  Bibb  521  ; 
Glover  v.  Ott,  I  McCord  572  ;  Bent  v. 
Manning,  10  Vt.  230;  Tupper  v.  Cad- 
well,  12  Met.  563;  Grace  v.  Hale,  2 
Humph.  29 ;  Stanton  v.  Willson,  3  Day 


57  ;  Maddox  r.  MUler,  1  M.  &  S.  738 ; 
McKanna  v.  Merry,  61  111.  178  ;  Jordan 
T.  Coffield,  7  W.  N.  C.  116  ;  Merriam 
V.  Cunningham,  11  Cush.  40. 

But  this  preliminary  question  being 
determined,   'Mf  they  fall  under  those 
general  descriptions,  then  whether  they 
were  actually  necessary  and  suitable  to 
the  condition   and  estate  of  the    infant, 
and  of  reasonable  price,  must  regularly 
be  left  to  the  jury  as  matter  of  fact :" 
Bing.  on  Inf.  86,  note   (1),  87  ;  Story 
on  Sales,  {  35  ;  Beeler  v.  Young,  1  Bibb 
521  ;  Bent   v.    Manning,  10   Vt.  230  ; 
Grtux  V.  Male,  2  Humph.  29  ;  McKanna 
T.  Merry,  61    111.  178 ;  Jordan  v.  Cof- 
field,  7  W.  N.  C.  110  ;  Merriam  v.  Cun- 
ningham, 1 1  Cush.  40 ;  Harrison  v.  Fane, 
1  M.  &   Q.  550 ;  Stanton   v.  WiUson,  3 
3  Day  57  ;  Maddox  v.  MUler,  1    M.  & 
S.  738  ;  Ryder  v.  Wombwell,   L.  R.,  3 
Bxch.  90 ;  8.  0.  4  Id.  32.     The  case  of 
Ryder  v.  Wombwell,  may  well  be  read  in 
this  connection.    It  contains  an  interest- 
ing and  instructive  discussion  of  the  gen- 
eral question  of  the  nature  of  necessaries. 
There  can  be  no  question  but   that 
the  food,  clothing,  &c.,  furnished  the 
defendant  in   the  principal  case,  come 
within  the  legal  class   of   necessaries. 
It  would  seem  to  be  equally  clear  that 
they  were  actually  necessary  to  the  infant 
in  his  then  situation.     While  doubtless 
an  infant  will  not  be  liable  for  neces- 
saries furnished  him,  merely  because  his 
father  is  poor  and  unable  himself  to  pay 
for  them  {Hoyt  v.  Casey,  1 1 4  Biass.  397) , 
the  credit  in  this  case  having  been  given 
to  the  defendant,  and  the  board,  clothing, 
&c.,  having  transferred   the  defendant 
from  the  condition  of  a  pauper  to  the  caie 
of  a  suitable  person,  under  whose  care  be 
had  an  opportunity  to  become  a  useful 
member  of  society,  to  hold  that  this  was 
not  in  fact  in  the  highest  degree  neces- 
sary would  be  contrary  to  common  sense 
and  a  disgrace  to  the  law.    Upon  the 
whole  it  seems  to  us  that  the  decision  is 
beyond  question  correct. 

M.  D.  EWBLL. 

Chicago. 
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Supreme  Court  of  Oregon. 
COOK  9.  PRENTICE  it  al. 

An  innkeeper  wbo  reoetTes  a  piano  in  his  character  as  innkeeper,  and  ts  tbe  pfo* 
pertj  of  his  gaest,  is  entitled  to  his  lien  against  the  piano  for  board  and  lodpog 
famished  his  goest,  although  the  piano  is  in  fact  the  property  of  a  third  penoo. 

Wm,  M.  Kaiser^  for  appellant. 

Wm,  M.  Ram%ay  and  (7.  Q>  Bmgkam^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Lord,  J. — This  suit  was  instituted  by  the  plaintiff,  as  an  inn- 
keeper, to  enforce  a  lien  against  a  piano,  put  in  his  possession  b; 
the  defendant,  as  his  guest,  for  a  debt  due  for  lodging  and  enter- 
tainment. By  the  facts  stipulated,  it  is  admitted  that  the  relation 
of  innkeeper  and  guest  existed  between  the  plaintiff  and  defendant 
when  the  plaintiff,  at  the  request  of  the  defendant,  paid  the  freight 
charges  on  the  piano,  and  took  it  into  his  custody  ;  that  the  piano 
was  in  fact  the  property  of  a  third  person,  who  had  consigned  it  to 
the  defendant  to  sell  on  commission  ;  but  that  the  plaintiff  did  not 
know  it  was  the  property  of  such  third  person,  but  received  it  in 
his  character  as  an  innkeeper,  and  as  the  property  of  his  guest. 

Upon  this  state  of  facts  we  are  to  inquire  whether  the  piano  ^ 
chargeable  with  an  innkeeper's  lien  for  board  and  lodging  famished 
his  guest.  At  common  law  the  liability  of  an  innkeeper  for  the  loss 
of  the  goods  of  his  guest  is  special  and  peculiar,  and,  like  that  of 
the  common  carrier,  is  founded  on  grounds  of  public  poUcy.  ^^ 
must  not,  however,  be  confounded  with  that  of  a  common  carrier; 
the  liabilities,  though  similar,  are  distinct :  Clark  v.  Bums,  US 
Mass.  275 ;  Schouler,  Bailm.  259.  Whatever  controversy  m&7 
exist  in  the  judicial  mind  as  to  the  true  measure  of  the  innkeepers 
responsibility,  it  cannot  be  denied  that  his  liability  for  the  loss  of 
the  goods  of  his  guest  is  extraordinary  and  exceptional :  Schouler, 
Bailm.  261,  and  notes ;  Cogge  v.  Bernard^  1  Sm.  Lead.  Cas.  (Aid* 
notes)  401.  Compelled  to  afford  entertainment  to  whomsoever  iQ>? 
apply  and  behave  with  decency,  the  law,  as  an  indemnity  for  ^^ 
extraordinary  liabilities  which  it  imposes,  has  clothed  the  innkeeper 
with  extraordinary  privileges.  It  gives  him,  as  a  security  for  ^ 
paid  charges,  a  lien  upon  the  property  of  his  guest,  and  upo0  ^^ 
goods  put  by  the  guest  into  his  possession :  Overt.  Liens  129.  ^^ 
is  the  lien  confined  to  property  only  owned  by  the  guest,  but  it  ^^ 
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attach  to  the  property  of  third  persons,  for  whom  the  guest  is 
bailee,  provided  only  he  received  the  property  on  the  faith  of  the 
innkeeping  relation :  Schoaler,  Bailm.  292 ;  Calye'9  Case,  1  Sm. 
Lead.  Gas.  249 ;  Manning  v.  HoUenbeckj  27  Wis.  202.  But  the 
lien  will  not  attach  if  the  innkeeper  knew  the  property  taken  in 
his  custody  was  not  owned  by  his  guest,  nor  had  he  any  right  to 
deposit  it  as  bailee  or  otherwise,  except,  perhaps,  some  proper  charge 
incurred  against  the  specific  chattel. 

In  Broadwood  v.  Qranara^  10  Exch.  417,  the  innkeeper  knew 
that  the  piano  sent  to  the  guest  did  not  belong  to  him,  and  did  not 
receive  it  as  part  of  the  guest's  goods,  and  it  was  on  that  ground 
alone  he  was  held  not  entitled  to  his  lien.     But  in  Threfall  v. 
Barmek,  L.  R.,  7  Q.  B.  711,  where  the  innkeeper  had  received  the 
piano  as  part  of  the  goods  of  his  guest,  it  was  held  he  had  a  lien 
upon  it.     Mbllor,  J.,  said  :  ^'  When,  having  accommodation,  he 
has  received  the  guest,  with  his  goods,  and  thereby  has  become  lia- 
ble for  their  safe  custody,  it  would  be  hard  if  he  was  not  to  have  a 
lien  upon  them ;  and,  under  such  circumstances,  the  lien  must  be 
held  to  extend  to  goods  which  he  might  possibly  have  refused  to 
receive."     Lush,  J.,  said :  ^'  I  am  of  the  same  opinion.     The  inn- 
keeper's lien  is  not  restricted  to  such  things  as  a  travelling  guest 
brings  with  him  in  journeying ;  the  contrary  has  been  laid  down 
long  ago.     It  extends  to  all  goods  the  guest  brings  with  him,  and 
the  innkeeper  receives  as  his.     If  he  has  this  lien  as  against  the 
guest,  the  cases  have  established,  beyond  all  doubt,  that  he  has 
the  same  right  as  against  the  real  owner  of  the  article,  if  it  has 
been  brought  to  the  inn  by  the  guest  as  owner."  To  the  same  effect, 
QuAiN,  J.,  said :  *^  There  is  no  authority  for  the  proposition  that 
the  lien  of  the  innkeeper  only  extends  to  goods  which  a  traveller 
may  be  ordinarily  expected  to  bring  with  him.  *  *  *  The  liability, 
as  shown  by  the  old  cases,  extends  to  all  things  brought  to  the  inn  as 
the  property  of  the  guest,  and  so  received, — even  a  chest  of  charters 
or  obligations;  and  why  not  a  piano-forte?     If,  therefore,  the  inn- 
keeper be  liable  for  the  loss,  it  seems  to  follow  he  must  also  have 
a  lien  upon  them.     And  if  he  has  a  lien  upon  them  as  against 
the  guest,  the  two  cases  cited  (and   there  are  more)  show  that 
if  the  thing  be  brought  by  the  guest  as  owner,  and  the  landlord 
takes  it  in  thinking  it  is  the  guest's  own,  he  has  the  same  rights 
against  the  stranger — the  real  owner — as  against  the  guest."  Upon 
appeal  from  the  decision  of  this  case,  in   Threfall  v.  Borwiekn 
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L.  K.,  10  Q.  B.  210,  it  was  held,  affirming  the  decision,  that  whe- 
ther the  defendant,  as  innkeeper,  was  bound  to  take  in  the  piano  or 
not,  having  done  so  he  had  a  lien  upon  it. 

Although  there  are  certain  Jurto,  not  necessary  to  the  decision, 
in  Broadwood  v.  Chranara^  Bupra^  to  the  effect  that  the  innkeeper 
was  not  bound  to  receive  the  piano,  yet  the  real  ground  of  the 
decision  was  based  on  the  fact  that  the  innkeeper  knew  that  the 
piano  sent  to  his  guest  was  the  property  of  a  third  person,  and  did 
not,  therefore,  receive  it  as  part  of  his  guest's  goods,  and  the  right 
to  subject  the  piano  to  his  lien  was  denied  ;  but  e  €onver%o^  if  he 
had  not  known  the  piano  was  the  property  of  a  third  person,  and 
had  received  it  as  the  property  of  his  guest,  would  not  his  lien  have 
attached  ?  It  is  not  material  whether  the  innkeeper  is  bound  to 
receive  such  property  or  not,  although,  it  is  said,  the  liability  may 
be  well  extended,  according  to  the  advanced  usages  of  society ;  yet 
if  he  does  receive  it  as  the  property  of  his  guest,  and  thereby  be- 
comes liable  for  it,  he  must  be  entitled  to  his  lien :  Threfall  v.  Bcr* 
tvickj  9upra.  Whenever,  by  virtue  of  the  relation  of  innkeeper  and 
guest,  the  law  imposes  this  extraordinary  responsibility  for  the  goods 
of  the  guest,  it  gives  the  innkeeper  a  corresponding  security  upon 
the  goods  put  by  the  guest  into  his  possession. 

It  is  true  that  the  piano  was  shipped  to  the  defendant  in  his  name, 
but  he  brought  it  to  the  inn  as  his  property  ;  or,  at  least,  it  was 
brought  there  at  his  request,  and  upon  his  order,  and  put  in  the 
custody  and  possession  of  the  plaintiff  as  the  property  of  his  guest 
It  is  admitted  that  the  plaintiff  received  it  as  an  innkeeper,  and 
safely  kept  it  as  the  property  of  his  guest ;  nor  is  it  doubted  bat 
what  he  would  have  been  liable  for  its  loss  ;  and,  in  such  case,  it  is 
difficult  to  perceive  upon  what  principle  of  law  or  justice  he  can  be 
denied  his  lien. 

The  judgment  must  be  affirmed. 

Thatbr,  J.  {dissenting.) — Upon  the  main  question  in  the  case 
there  is  some  doubt,  in  view  of  the  authorities,  upon  the  subject, 
though,  upon  a  common-sense  view,  there  would  not  seem  to  be  any. 
That  the  man  Kane  could  pledge  the  appellant's  piano  for  his  own 
hotel  bill,  or  in  any  way  subject  it  to  the  payment  thereof,  would 
shock  all  sense  of  property  right.  The  respondent's  counsel,  how- 
ever, have  cited  numerous  cases  where  such  a  lien  has  attached  to 
the  property  of  a  third  person,  and  I  have  no  doubt  but  that  such 
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lien  will,  in  many  cases,  attach  to  the  property  taken  by  the  guest 
to  the  inn  at  which  he  obtains  accommodations,  though  he  be  not 
the  owner  of  it. 

But  in  all  such  cases,  it  seems  to  me,  the  property  must  derive 
some  special  benefit,  or  else  the  owner  must  have  entrusted  it 
to  a  party  under  circumstances  from  which  he  could  reasonably 
have  concluded  that  the  party  would  become  the  guest  of  an  inn, 
and  take  the  property  with  him  there  as  his  own ;  and  I  do  not 
think  the  rule  should  extend  further  than  this.  In  the  case 
under  consideration  it  does  not  appear  that  the  appellant  ever  knew 
that  Kane  was  stopping  at  a  hotel.  He  sent  the  piano  to  him  at 
Baker  City,  to  sell  upon  commission.  It  does  not  appear  that  the 
respondent  furnished  the  entertainment  upon  the  credit  of  the  piano, 
or  upon  the  supposition  that  it  belonged  to  Kane.  The  latter  might, 
and  so  far  as  I  can  see  would,  have  continued  a  guest  at  the  hotel 
the  same  whether  the  piano  had  been  sent  or  not.  It  is  not  a  case, 
as  I  view  it,  where  the  owner  of  the  property  has  clothed  another 
with  the  indicia  of  ownership,  and  a  third  person  been  deceived 
thereby  into  purchasing  it,  or  giving  credit  upon  the  faith  of  such 
indication.  It  was  purely  a  business  transaction.  The  appellant 
was  attempting  to  make  sale  of  his  property,  and  sent  it  to  Kane 
for  that  purpose.  The  latter  had  no  authority  in  the  premises  except 
to  exercise  the  special  power  conferred,  and  it  does  not  appear  but 
that  the  respondent  had  full  knowledge  of  the  facts  as  the  appellant 
alleged  he  did  in  his  answer.  I  am  inclined  to  believe  that  the 
burden  of  proof  was  upon  the  respondent  to  establish  that  he  sup« 
posed  the  piano  to  belong  to  Kane,  and  that  he  entertained  him 
upon  the  faith  that  such  was  the  fact,  before  he  could  claim  a  lien 
upon  it  for  the  hotel  bill.  The  property  of  one  man  should  not  be 
taken  for  the  debt  of  another,  against  the  former's  consent,  unless 
he  has  done  some  act,  or  neglected  some  duty,  creating  the  liability, 
A  party  cannot  be  deprived  of  his  ownership  to  property  to  satisfy 
the  claim  of  another,  .unless  he  has,  in  some  form,  obligated  himself 
to  submit  to  it.  He  must  have  agreed  to  it  in  terms,  or  done  some 
act,  directly  or  remotely,  authorizing  it.  I  do  not  think  that  the 
pleadings  and  agreed  facts  in  this  case  establish  that  the  respondent 
had  any  lien  upon  the  piano  for  the  hotel  bill  against  Kane,  or  for 
anything  beyond  the  sum  advanced  by  the  respondent  for  the  freight 
and  transportation  of  it,  unless  it  be  for  its  storage;  but  the  instru- 
ment has,  doubtless,  been  used  suflSciently  to  offset  any  sum  for  stor- 
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age,  and  the  appellant  duly  tendered  the  amount  advanced  as  freight 
and  transportation. 

I  think  the  decree  should  be  reversed  as  to  the  appellant 


An  innkeeper  has  a  lien  on  the  goods 
and  chattels  of  the  guest,  infra  hospitimm, 
for  his  lodging  and  refreshment,  and  for 
specific  chaises  against  the  goods  and 
chattels  themsclres :  Pollock  y.  Landia, 
36  la.  651  ;  Than^uon  t.  Lacy,  3  B.  & 
Aid.  283  ;  Domestic  Sewing  Machine  Co. 
T.  WatterSf  50  6a.  573 ;  and  cases 
infra. 

There  are  dida  to  the  eflbct  that  the 
innkeeper's  lien  formerljr  attached  to  the 
person  of  the  guest  and  to  the  wearing 
apparel  and  ornaments  upon  the  person  : 
Dunlap  ▼.  Tfiome,  1  Rich.  (S.  C.)  213; 
GrinneH  ▼.  Cook,  3  Hill  (N.  Y.)  485  ; 
Newton  ▼.  Trigg,  1  Show.  R.  269.  But 
the  doctrine,  if  it  ever  had  any  founda- 
tion in  authority,  is  now  exploded  :  Grin- 
nell  V.  Cook,  supra ;  Sunbolf  v.  Alford,  3 
M.  &  W.  24S  ;  s.  c.  1  Horn.  &  Hurl. 
13  ;    Wolfw  Summers,  2  Camp.  631. 

A  boarding-house  keeper  has  no  lien 
on  the  boarder's  effects  unless  specially 
given  by  contract  or  statute :  Hursh  v. 
Byers,  29  Mo.  469 ;  Ewart  y.  Stark,  8 
Rich.  (8.  C.)  423 ;  BayUy  v.  Merrill, 
10  Alien  360;  Brooks  v.  Harrison,  41 
Conn.  184  ;  Pollock  v.  Landis,  36  la. 
651 ;  8ch.  Bail.  294. 

A  contract  to  pay  so  much  per  week 
does  not  make  the  relation  that  of  boarder 
and  boarding-house  keeper,  where  the 
length  of  time  the  guebt  is  to  stay  is  not 
an  element  of  the  contract :  Berkshire 
Woollen  Co.  v.  B-octor,  7  Cush.  417. 
**  The  distinction  between  a  guest  and  a 
boarder  seems  to  be  this :  *  The  guest 
comes  without  any  bargain  for  lime,  re- 
mains without  one,  and  may  go  when  he 
pleases,  paying  only  for  the  actnal  enter- 
tainment which  he  receives ;  and  it  is  not 
enough  to  make  a  boarder,  and  not  a 
guest,  that  he  has  stayed  a  long  time  in 
the  inn  in  this  way.'  "  Shoecrqft  v.  Bai- 
ley, 25  la.  553,  citing  1  Pars.  Cont.  628; 
Story  Bail.  |  477. 


The  innkeeper's  lien  will  Dot  sttacb 
nnless  the  goods  are  received  bj  one  io 
his  capacity  as  innkeeper :  Fox  t.  Sic- 
Gregor,  11  Barb.  41  ;  IngaUsbeer.Wood, 
33  N.  Y.  577  ;  Binns  v.  Pigot,  9  Csr.A 
P.  208  ;  Orchard  v.  Backstraw,  9  M.,  6. 
&  S.  698 ;  Miller  y.  MarstoH,  35  Me. 
153. 

In  Grinnell  y.  Cook,  3  Hill  (N.  T.) 
485,  it  is  said  :  **  The  inqoirj  then  is 
whether  the  plaintiff  received  ind  kept 
the  horses  as  an  innkeeper.  In  other 
words  was  he  bonnd  to  receive  sod  take 
care  <5f  them,  and  would  he  hsre  been 
answerable  for  the  loss,  if  the  hones  lisd 
been  stolen  without  any  negUgeooe  on  his 
part?  The  lien  and  the  lisbilitr oust 
stand  or  fall  together.  Innkeepen  cannot 
claim  the  one  with  any  just  expectatioD 
of  escaping  the  other." 

In  addition  to  the  intimation  in  the 
above  opinion,  it  was  said  byPAtt«i 
B.,  in  Broadwood  r.  Granara,  10  Bxch. 
417,  that  the  innkeeper's  lien  voold  only 
cover  snch  goods  as  the  innkeeper  wis 
bonnd  to  receive  ;  but  the  better  opinion 
seems  to  be  that  it  will  sttscb  to  lU 
goods  and  chattels  actually  received  b; 
one  as  innkeeper,  though  he  may  not  hart 
been  bound  to  receive  them :  Btrlc^ 
Woollen  Co.  v.  Prodor,  7  Cosh-  *»7 ; 
Tkrefall  v.  Borwidc,  L.  R.,  7  Q.  B-  711  i 
affirmed  10  Id.  210. 

The  innkeeper's  lien  extends  to  '^ 
horses  and  carriage  of  the  gnest,  botbiw 
specific  charges  against  the  same  and  > 
the  guest's  personal  entertainment  •  ' 
v.  McGregor,  1 1  Barb.  41  ;  PoUo^  ^' 
Landis,  36  la.  651  ;  Mason  v.  7W»P**^ 
9  Pick.  280  ;  McDanieU  v.  Bebin'^ 
Vt.  316  ;  Calye's  Case,  1  Sm.  Lead-  ^^ 
131  ;  Story  Bail.,  {  476.     And  *'*^ 
horses  and  carriage  are  left  with  o^*     ^ 
innkeeper,  the  owner  becomes  »  ^i^ 
for  the  purposes  of  this  lien,  ^"^^j,, 
lodge  at  another  place :   Yorke  v.  ^ 
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anyhf  2  I^.  Rayin.  866 ;  s.  c.  1  Salk. 
388  ;  McDaniels  v.  Robinson,  S6  Vt.  316. 
In  Pset  V,  McGraWy  25  Wend.  653,  the 
court  said,  *<  Besides  it  is  not  necessary 
in  point  of  fact  that  the  owner  or  person 
patting  the  horses  to  be  kept  at  a  public 
inn  should  be  a  guest  [lodger?]  at  the 
time,  in  order  to  charge  the  innkeeper  or 
to  entitle  him  to  the  right  of  lien.  *  *  * 
If  the  horses  be  left  with  the  innkeeper, 
though  the  owner  may  put  up  at  a  differ- 
ent place,  the  former  is  answerable  for 
the  safe  keeping,  and  should  of  course  be 
entitled  to  the  summary  remedy  for  his 
reasonable  charges.*' 

It  has  been  held  that  where  a  guest 
brings  a  horse  and  wagon  to  an  inn  where 
he  has  been  stopping,  the  lien  will  attach 
for  the  previous  entertainment  of  tlie 
guest  as  well  as  for  subsequent  expenses 
of  himself  and  horse :  MuUiner  v.  Flcr- 
tnce,  3  Q.  B.  D.  484. 

Where  an  innkeeper  is  also  a  livery- 
man, in  which  latter  capacity  he  receives 
a  horse,  no  lien  will  arise  in  his  favor 
against  the  horse,  because  the  owner 
afterwards  becomes  a  guest  at  his  house: 
Smith  v.  Dearlovf,  6  M.,  G.  &  S.  132. 

The  lien  of  the  innkeeper  may  be  ex- 
tended to  cover  advances  made  to  the 
guest  on  credit  of  his  effects  :  Watson  v. 
C>oM,  2  Duvall  (Ky.)  147  ;  Proctor  v, 
Nwholton,  7  Car.  &  P.  67. 

An  innkeeper  has  a  lien  on  the  goods 
and  chattels  of  a  third  person,  lawfully 
in  the  possession  of  his  guest  and  re- 
ceived infra  hospitivm,  provided  he  has 
no  knowledge  that  the  property  does  not 
belong  to  his  guest :  Fox  v.  McGregor, 
11  Barb.  41  ;  Manning  v.  Hollenbeck,  27 
Wis.  202  ;  Grinneil  v.  Cook,  3  Hill  485  ; 
Yorke  V.  Grenaugh,  2  Ld.  Rayro.  866 ; 
8.  o.  I  Salk.  388  ;  Tkrefall  v.  Berwick, 
L.  R.,  7  Q.  B.  7 1 1  ;  TmrUl  v.  Crawietf, 
13  Id.  197. 

If  the  innkeeper  knows  that  the  pro- 
perty belongs  to  a  person  other  than  the 
guest,  be  has  no  lien  on  it  for  the  guest's 
expenses,  though  he  might,  perhaps,  be 
entitled   to  a  lien  for  specific  charges 
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against  the  property  itself:  Broadwood 
v.  Granara,  10  Exch.  417  ;  Johnion  v. 
Hill,  3  Starkie  172  ;  Domestic  Sewing 
Machine  Co.  v.  Watiers,  50  Ga.  573. 
And  in  Snead  v.  Walkins,  37  Eng.  L.  & 
Eq.  384  ;  8.  C.  1  C.  B.  (N.  S.)  267, 
the  principle  of  allowing  an  innkeeper's 
lien  against  the  goods  of  a  third  person 
in  the  guest's  possession  seems  to  be  lim- 
ited to  such  articles  as  a  guest  might 
ordinarily  travel  with. 

Where  a  father  and  two  daughters 
stopped  at  an  inn,  it  was  held  that  the 
innkeeper  had  a  lien  on  the  baggage  of 
one  of  the  daughters  for  her  own  enter- 
tainment only,  and  not  for  that  of  the 
other  two :  Clagton  v.  Butterjield,  10 
Rich.  (S.  C.)  300.  As  to  the  liability 
of  a  wife's  baggage  for  her  husband's  en- 
tertainment, see  Ccue  v.  Fogg,  46  Mo. 
44 ;  MuUiner  v.  Florence,  3  Q.  B.  D. 
484. 

If  the  innkeeper  voluntarily  allows 
the  guest  to  depart  with  his  goods,  his 
lien  is  gone,  and  it  will  not  again  attach 
for  the  former  debt,  upon  the  owner's 
again  putting  the  goods  infra  hospitium 
and  becoming  a  guest :  Jones  v.  Pearle, 
1  Strange  556  ;  3  Pars.  Cont.  249.  But 
the  departure  of  a  guest  for  a  short 
time,  animo  revertandi,  or  permitting  the 
guest  to  take  a  horse  away  simply  to 
exercise  it,  will  not  release  the  lien : 
AUen  V.  SmUh,  12  C.  B.  (N.  S.)  638 ; 
CaldwM  V.  Tutt,  10  Lea  (Tenn.)  258 ; 
Grinneil  v.  Cook^  3  Hill  485. 

The  taking  of  a  fraudulent  draft  in 
payment  of  the  guest's  bill  will  not  re- 
lease the  innkeeper's  lien  :  Manning  v. 
Hollenbeck,  27  Wis.  202.  And  where  a 
boarder  paid  his  bill  and  sold  his  goods 
to  another  without  the  boarding-house 
keeper's  knowledge,  the  goods  were  held 
liable  for  the  subsequent  board  of  the 
boarder  with  whom  they  were  left,  under 
a  statute  giving  a  lien  to  boarding-house 
keepers:  Bayley  v.  Merrill,  10  Allen 
360. 

Unless  special  power  of  sale  is  con- 
ferred upon  the  innkeeper  by  statute,  he 
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mast  enforce  his  lien  by  bill  in  chancery: 
Fox  V.  McGregor,  II  Barb.  41;  9 
Kent  Com.  642. 

If  he  sell  the  property  without  snch 
power  and  witbont  judicial  proceedings 
(except  by  castom  of  London  and  Exe- 
ter), he  loites  his  lien  and  is  liable  in 
trover  for  the  Talae  of  the  property : 
Caa€  V.  Fogg,  46  Mo.  44;  Doaw  ▼. 
RhsmU,  8  Gray  982  :  MuUiner  v.  /7or- 
«/«:«,  S  Q.  B.  D.  484  ;  Jones  v.  FearU, 
1  Strange   556  ;  Chtue  y.  Weatmore,  5 


Manle  &  S.  185 ;  Cidge*$  Com.  1  Sio. 
I^ead.  Cas.  131. 

It  seems  that  an  innkeeper  is  not  es* 
titled  to  compensation  for  storing  goods 
held  by  him  nnder  lien  :  Soma  ▼.  Brit' 
iah  Emp.  Shipping  Cb.,  8  H.  L.  Cas.  SS8. 
As  to  what  is  sufficient  notice  of  sale  to 
gnest  under  statutory  power  of  sale,  ms 
Brook*  ▼.  Harrimm,  41  Conn.  1S4. 
Chaklks  a.  Robbiks. 

Lincoln   Neb. 


United  States  Circuit  Courts  W.  2>.,  Texas. 

WINN  V.  GILMER. 

The  citizenship  of  a  party  moving  from  one  state  into  another  is  controlled  by  the 
intention  in  that  regard  with  which  be  takes  up  his  residence  in  the  new  place. 

A  party  who  has  moved  from  one  state  into  another  cannot  avail  himself  of  the 
jurisdiction  of  a  federal  court  upon  the  claim  of  being  a  non-resident,  alter  showing 
by  his  acts  and  declarations,  before  the  litigation  conmienoed,  an  intention  ofbeooiD- 
ing  a  citizen  in  his  new  place  of  abode. 

Suit  for  debt. 

Leo,  TarletoUy  for  plaintiiF. 

ffoustan  Bros.f  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Turner,  J. — "  Citizenship/*  as  used  in  the  law  under  consider- 
ation, means  residence  with  intention  of  remaining  permanentlj  »t 
that  place.  A  man  may  reside  in  a  state  for  an  indefinite  period 
of  time  without  becoming  a  citizen,  but  the  moment  a  man  takes 
up  his  residence  in  a  state  different  from  that  where  he  formerly  vss 
domiciled  or  was  a  citizen,  with  intent  and  purpose  of  making  the 
now  place  of  residence  his  future  permanent  home,  that  moment  he 
loses  his  former  domicile,  and  becomes  domiciled  in  the  new  pisee; 
or,  in  other  words,  he  ceases  to  be  a  citizen  of  the  former  place  of 
residence,  and  becomes  a  citizen  of  the  state  of  his  adoption. 

The  question  for  me  to  decide  is  whether  Mr.  Winn,  the  pl*^''^" 
tiff,  and  his  assignor,  from  whom  he  claims  a  part  of  his  alleged 
right  of  action  at  the  time  this  suit  was  instituted,  were  citixens  of 
Texas.     I  put  the  question  this  way,  because,  if  not  citizens  of 
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Texas  at  that  time,  it  will  be  conceded  that  this  suit  may  be  pro- 
perly prosecuted  here. 

The  query  raises  two  questions  of  fact : 

First.  Where  did  these  parties  reside  at  the  time  this  suit  was 
brought  ?  As  a  simple  question  of  residence,  it  may  be  safely  said, 
in  San  Antonio.  Both  these  parties  were  single  men,  leading  a 
sort  of  nomadic  life,  but  for  the  last  two  or  three  years  the  evidence 
indicated  very  clearly  that  San  Antonio  was  their  headquarters,  and 
the  place  of  residence,  for  business  purposes,  or  for  choice  or  plea- 
sure, it  matters  not,  for  the  purpose  of  this  decision. 

Second  question  is,  was  that  residence  coupled  with  an  intention 
to  permanently  remain  here  7  From  the  nature  of  the  case,  no 
person  can  judge  of  the  secret  intentions  dwelling  in  the  minds 
of  other  men.  The  resolutions,  intentions  and  desires  of  the  mind 
are  made  manifest  by  acts  which  often  reveal  the  inward  intention 
as  clearly  as  it  would  be  if  the  mind  of  another  was  so  constructed 
that  it  could  be  opened  and  read  as  we  read  from  a  printed  volume. 
To  illustrate :  Suppose  a-  man  should  approach,  and  deliberately 
draw  a  pistol,  and  discharge  it  at  the  person  he  was  approaching, 
and  should  kill  him  by  so  doing,  we  would  all  say  that  the  act  was 
but  the  execution  of  a  resolution  or  determination  of  the  mind  in 
the  slayer  to  do  great  bodily  injury  to  the  person  slain,  and  no 
declaration  of  innocent  intention,  however  strongly  asserted,  would 
convince  the  observer  that  the  act  was  other  than  wilful,  and  done 
in  order  to  carry  out  a  previously  formed  design.  A  man  throws 
into  the  sea  an  article  of  value— we  know  he  intended  to  part  with 
its  possession  forever. 

I  have  given  these  strong  and  abstractly  convincing  acts  to  illus- 
trate why  it  is  that  we  may  properly  judge  of  men's  intentions  by 
their  acts,  when  not  accompanied  with  declarations ;  and  sometimes 
we  would  conclude  that  the  act  spoke  louder  than  the  declaration, 
if  they  were  inconsistent  with  each  other.  Hence  arises  the  familiar 
saying  that  '^  actions  speak  louder  than  words." 

The  question  for  me  to  decide,  from  all  the  facts  and  circum- 
stances revealed  by  the  evidence,  is  whether,  after  carefully  weigh- 
ing all  the  evidence,  the  citizenship  of  the  plaintiff  is  such  as 
authorized  him  to  bring  this  suit  in  this  court.  The  wisdom  dis- 
played in  permitting  a  citizen  of  another  state  to  sue  a  defendant 
who  resides  in  this  state  has  never  been  doubted,  and  that  right 
should  be  carefully  guarded  and  protected,  whenever  the  citizen- 


708  WINN  V.  GILMEB. 

ship  is  of  diiFereat  states.  We  know,  from  observation  and  ezpe- 
rience,  that  association  begets  friendship,  and  friendship  begets  &Tor- 
itism  and  bias  in  favor  of  those  of  whom  we  think  kindly ;  and  a 
stranger,  who  should  come  into  a  commnnity,  and  sue  a  man  of  good 
standing,  and  be  compelled  to  take  a  jury  from  the  friends  and 
acquaintances  of  the  defendant,  would,  without  any  intention  on  the 
part  of  the  jury,  certainly  have  to  contend  against  the  bias  which 
unconsciously,  but  inevitably,  springs  from  friendly  associatioo. 
Hence  the  justice  of  the  law  which  has  created  a  forum  where  Don- 
residents  can  litigate  their  legal  rights ;  where  juries  are  obtained 
from  widely-separated  communities,  and  therefore  not  likely  to  be 
influenced  by  any  other  desire  than  to  administer  the  law.  While 
this  is  true,  it  is  none  the  less  true  that  the  right  to  be  tried  b; 
one's  own  peers,  and  to  litigate  his  rights  in  the  courts  of  his  state, 
is  a  right  and  privilege  none  the  less  valuable,  and,  perhaps,  we 
may  safely  say  more  satisfactory  to  the  defeated  party  than  would 
otherwise  be  the  case. 

When  a  young  man  leaves  the  parental  home,  and  strikes  oat 
into  the  world — ^goes  to  another  state — engages  in  business  for  a 
considerable  length  of  time, — the  natural  inference  would  be  that 
he  intended  to  build  himself  up  a  new  home  and  domicile  io  the 
state  where  he  had  taken  up  his  residence.  So,  likewise,  if  a  man 
of  years,  overtaken  by  misfortune, — perhaps  reduced  from  laxary 
to  penury  and  want, — with  no  family  ties  to  bind  him,  and  whose 
home  of  former  years  has  passed  from  him,  and  from  under  his  con- 
trol, in  the  desperation  of  his  situation  abandons  the  state  where 
these  misfortunes  have  overtaken  him,  and  remains  away  for  a 
term  of  years, — enters  into  the  business  of  life  with  a  residence  in 
a  neighboring  state, — the  inference  would  naturally  arise  that  he 
had  no  desire  or  intention  of  longer  remaining  in  the  locality  of 
all  his  misfortunes. 

Th.us  much,  I  think,  may  safely  be  said  with  reference  to  what 
would  be  the  natural  inference  from  facts  referred  to,  and  these 
facts  are  made  to  appear  by  the  plaintiff's  evidence.  The  eridenoe 
of  the  defendant  (which  is  not  disputed)  is  that  the  plaintiff,  at  the 
dinner-table  of  defendant,  declared  his  intention  to  support  Mr. 
Cleveland,  and  the  defendant  declared  his  intention  to  vote  for 
Mr.  Blaine ;  whereupon  plaintiff  announced  his  intention  to  kill 
his  vote,  which  was  understood  to  mean,  and  according  to  the  com- 
mon use  of  that  expression  did  mean,  that  the  plaintiff  intended 
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to  rote  for  the  candidate  of  his  choice.  That  the  conversation  was 
had,  there  can  be  no  donbt.  This  declaration,  together  with  the 
foVther  declaration  that  he  expected  to  remain  upon  and  run  the 
ranch,  certainly  justified  the  defendant  in  concluding  that  the  plain- 
tiff had  become  a  citizen  of  the  state.  Had  it  been  shown  that 
the  plaintiff  had  exercised  the  privilege  of  voting,  it  would  have 
been  conclusive  evidence  of  his  having  adopted  this  state  as  his 
domicile,  and  he  would  not  be  heard  to  dispute  it,  as  the  law 
regards  that  act  as  conclusive  evidence  of  intention. 

It  is  in  evidence,  as  I  have  stated,  that  he  said  he  would  vote. 
It  is  in  evidence,  however,  that  he  did  not ;  and  it  is  in  evidence 
that  he  said  he  could  not  vote  because  not  a  citizen.  The  asser- 
tion that  he  would  vote  (for  I  hold  the  declaration  in  evidence  is 
equivalent  to  that)  is  just  as  persuasive  as  the  declaration  that  he 
would  and  could  not,  so  far  as  mere  declaration  is  concerned. 

The  question  then  arises,  is  there  any  reason  why  one  should 
have  more  influence  in  determining  upon  the  weight  of  this  evi- 
dence than  the  other?  At  the  time  of  the  declaration  that  he  would 
vote,  good  feeling  existed,  and  no  reason  can  well  be  assigned  for 
any  motive  to  make  such  a  statement  other  than  to  give  utterance 
to  a  formed  design ;  and  the  same  may  be  said  with  reference  to 
the  declaration  about  residing  upon  and  running  the  ranch  in  Texas ; 
and  if,  in  fact,  the  design  was  formed  to  become  a  citizen  of  Texas  at 
any  period  during  his  residence  here,  he  became  ipso  facto  a  citizen 
of  the  state  of  Texas  (he  being  a  native  of  this  country),  and  any 
subsequent  change  of  purpose  would  not  restore  former  citizenship  in 
another  state,  so  long  as  he  continued  to  reside  here.  On  the  other 
hand,  it  may  be  fairly  inferred  from  the  evidence  that  the  declara- 
tion of  not  voting  because  not  a  citizen  was  made  after  the  possi- 
bility of  a  suit  was  made  evident,  and  in  that  case,  if  it  was  regarded 
as  any  benefit  to  sue  in  this  court,  then  there  was  a  motive  in  the 
latter  declaration,  where  none  can  be  assigned  for  making  the  for- 
mer declaration  of  intention  to  vote  against  the  vote  (or  to  kill  the 
vote)  of  defendant.  This  being  so,  it  follows  that,  in  weighing  the 
evidence,  the  declaration  made  when  no  motive  for  a  misstatement 
is  shown,  should  outweigh  the  other  one,  where  a  reason  can  be 
assigned  for  making  a  different  statement. 

It  is  but  recently  that  men  who  are  interested  in  a  cause  are 
permitted  to  testify  in  the  case.  The  old  rule  resulted  from  a 
knowledge  of  human  weakness,  where  one's  own  interests  are  in- 
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volved.  While  a  different  rule  now  preyaik,  human  nature  has 
not  changed,  and  if  in  weighing  evidence,  and  especially  where 
there  is  a  conflict,  we  forget  what  self-interest  has  to  do  with  human 
action,  we  come  short  of  duty.  I  do  not  wish  to  be  understood  by 
these  remarks  as  reflecting  upon  the  statement  of  any  witness,  be- 
cause nothing  has  been  said  or  done  that  would  lead  to  the  coocla- 
sion  of  intentional  misstatement,  but  to  show  the  reasons  why  one 
statement  may  properly  claim  preference  over  another,  made  under 
different  circumstances,  by  the  same  person,  where  influenced  and 
controlled  by  different  motives. 

The  question,  then,  arises,  shall  a  person  so  act  and  make  decla- 
rations that  justify  the  belief  in  the  minds  of  those  who  deal  with 
him  that  a  certain  fact  exists,  and  when  it  suits  his  interest  or  con- 
venience assert  the  contrary  ?  I  do  not  wish  to  be  understood  as 
asserting  in  this  case  that  the  doctrine  of  estoppel  applies,  because 
the  defendant  has  done  no  act  prejudicial  to  his  interest,  based  npon 
what  plaintiff  has  said  or  done.  But  I  do  mean  to  say  that  a  man 
ought  not  to  so  act  as  to  justify  the  belief  that  a  certain  condition 
of  things  exists,  and  then,  when  it  becomes  his  interest  to  declare 
a  different  state  of  facts  to  exist,  and  the  question  presented  is  ren- 
dered extremely  doubtful,  that  he  ought  not  to  have  the  benefit  of 
that  doubt. 

The  evidence  of  Mr.  Curiton,  plaintiff's  assignor,  is  not  that  he 
ever  intended  to  return  to  Alabama  to  live.  It  is  true  he  said  he 
thought  he  was  a  citizen  of  Alabama,  if  he  was  a  citizen  anywhere. 
This  was  but  an  opinion,  and  the  evidence  fails  to  satisfy  me  that 
he  had  not  ceased  to  be  a  citizen  of  Alabama. 

In  conclusion,  I  may  say  that  acts  and  declarations  of  any  per 
son,  in  his  own  interest,  after  a  controversy  has  arisen,  are  received 
with  disfavor.  Yet,  under  the  law,  a  man  may  be  a  witness  in  his 
own  case;  but  with  this  privilege  comes  the  duty  to  those  who  weigh 
evidence  to  discriminate  between  such  evidence  as  may  properlj 
have  weight  and  such  as,  by  the  rules  of  law,  should  not.  In  this 
case,  if  I  have  reached  a  wrong  conclusion — which  I  do  not  be- 
lieve— the  plaintiff  must  rest  satisfied,  because  his  own  conduct  and 
declarations,  tending  to  show  citizenship  here  before  any  sait  wtf 
anticipated,  have  misled  me,  which  acts  and  declarations  I  feel  ^ 
duty  bound  to  hold  binding,  although  those  of  later  date  are  differ- 
ent. Cause  dismissed. 

The  (|uostion  of  a  party's  citizenship,      caaM,  from  a   state  court  to  i  (t^^^ 
in   duicrinining   the   removabilit/  of   a      court,  is  not  infrequently  (as  iu  4e  P""* 
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dpal  case) ,  an  interesting  question.  The 
same  general  rules  of  law,  as  to  what 
constitutes  citizenship  in  other  cases,  ap- 
ply in  ascertaining  the  federal  jurisdic- 
tion in  cases  of  this  nature. 

What  oonstitutes  Domiciie, — To  consti- 
tute a  permanent  domicile  two  elements 
are  indispensable :  1st,  that  of  act,  and  2d, 
that  of  intent — the  fact  that  a  persoa  has 
his  permanent  home  and  business  at  a 
place  with  a  present  intention  of  remain- 
ing :  Adam*  ▼.  Abernathy,  37  Mo.  198  ; 
Walker  Y,  Walker,  1  Mo.  App.  418  ;  Ex- 
dutnge  Bank  v.  Cooper ,  40  Mo.  169  ; 
State  V.  Dayton f  77  Id.  679;  State  ▼. 
J<Vfin,  4  Mo.  App.  356 :  Story  on  Confl. 
of  Laws  (8th  ed.)  pp.  40,  43,  and  cases 
oited  in  note  a,  on  p.  43,  and  notes  a  and 
h  on  p.  44  ;  State  v.  Daniels,  44  N.  H. 
386 ;  Gmer  ▼.  0* Daniel,  1  Am.  Lead. 
Cas.  877,  907  ;  Wayne  r.  Greene,  21 
Mo.  357  ;  Bretoer  t.  Linnaeus,  36  Id. 
430. 

In  cases  involring  the  question  of  dom- 
icile, the  chief  question  to  be  considered 
is  the  animus  manendi:  The  Venus,  8 
Cranch(U.S.)279. 

A  new  domicile  is  not  acquired  by  res- 
idence unless  it  be  taken  up  with  an  in- 
tention of  abandoning  the  former  dom- 
icile :  De  Bonneval  v.  De  Bonneval,  1 
Curtis  864.  No  length  of  residence 
without  the  intention  of  remaining  con- 
stitutes a  domicile:  In  re  Thompson,  1 
Wend.  (N.y.)45.  "  The  oniw  of  prov- 
ing the  change  is  on  the  party  alleging 
it.  The  presumption  of  law  being,  that 
a  domicile  once  acquired,  subsists  until 
a  change  in  proved,  and  the  onus  is  not 
discharged  by  merely  proving  residence 
in  another  place,  which  is  not  inconsistent 
with  an  intention  to  return  to  the  orig- 
inal domicile,  for  the  change  must  be 
demonstrated  by  the/acf  and  intention ;" 
De  Bonneoal  v.  De  Bonneval,  supra. 

The  above  language  is  quoted  approv- 
ingly in  Isham  v.  Gibbons,  1  Bradf.  90. 

A  domicile  once  acquired  continues 
until  the  party  has  acquired  another, 
by  indicating  and  carrying  into  effect  the 


intention  of  abandoning  the  old  and  tak- 
ing another  as  his  sole  domicile  :  Somer- 
vilU  v.  Somerville,  5  Vesey  787  ;  Story 
on  Confl.  of  Laws  (8th  ed.)  p.  53,  and 
cases  cited  in  n.  7. 

'*  The  naked  residence  in  itself  amounts 
to  nothing,  unaooompanied  with  evidence 
of  the  animus:"  Isham  v.  Gibbons,  1 
Bradf.  89.  **  There  must  be  bothantmtis 
et  factum :^^  Id.  **  The  change  of  a  dom- 
icile must  be  manifested  animo  et  fado, 
by  the  fact  of  residence  and  the  intention 
to  abandon:"  De  Benneval  v.  DeBen- 
neval,  supra. 

The  domicile  may  be  in  one  state  or 
territory  and  his  actual  residence  in 
another  :  Frost  v.  Brisbin,  19  Wend.  11; 
Fitzgerald  v.  Arel,  18  N.  W.  Rep.  (la.) 
713;  Bradley  v.  Frasier,  54  la.  289; 
Exchange  Bank  v.  Cooper,  40  Mo.  169. 
This  is  well  illustrated  in  the  opinion  in 
Sanger  v.  Seymour,  post. 

Evidence  as  to  Intent, — The  declara- 
tions of  a  party  made  at  the  time  of  his 
diange  of  domicile,  expressive  of  his 
motive  or  object,  are  regarded  **  as  ver- 
bal acts,  indicating  a  present  purpose 
and  intention,"  and  are  admitted  as  part 
of  the  res  gesta:  Greenl.  on  £v.  (14th 
ed.)  sect.  108,  p.  147.  Expressions  of 
intent  to  reside  permanently  in  a  coun- 
try are  evidence  of  such  intention,  and, 
in  so  far,  evidence  of  domicile  :  Dicey  on 
Domicile,  p.  121,  rule  17  and  cases. 
They  may  be  either  direct  or  indirect. 

In  Doucet  v.  Geoghegan,  9  Ch.  Div. 
441,  the  testator  was  a  Frenchman,  but 
had  lived  a  number  of  years  in  Eng- 
land, and  during  most  of  that  time  he 
was  engaged  in  business  in  England. 
The  action  was  brought  to  establish  a 
French  domicile.  Witnesses  were  per- 
mitted to  testify  that  the  testator  had 
made  various  parol  declarations  that  he 
intended  to  return  to  France  when  he 
made  his  fortune.  See  Udny  v.  Udny, 
L.  R.,  1  Sc.  App.  441  ;  Bell  v.  Ken- 
nedy, Id.  307. 

Gorham  v.  Canton,  5  Me.  266,  was  an 
action  for  supplies  furnished  a  pauper. 
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DedarationB  made  by  the  pauper  while 
residing  at  C.  were  admitted  as  un- 
guarded disclosures  of  his  intentions,  and 
for  that  reason,  forming,  in  part,  the 
character  of  his  residence  in  that  town. 
'*  When  the  natnre  of  a  particular  fact 
is  in  question,  a  contemporary  declara- 
tion by  the  party  who  does  the  act,  is 
evidence  to  explain  it:"  1  Starkie  on 
£v.  48.  This  language  was  quoted,  with 
approval,  in  Gurham  ▼.  Cbntoa,  ivpra. 

Baring  ▼.  Ca/ait,  1 1  Bie.  465,  follows 
the  ruling  of  the  last  case,  because  such 
declarations  are  to  be  regarded  as/acts^ 
and  part  of  the  res  getim.  A  like  rul- 
ing was  made  in  ConwUU  r.  Brighton^ 
39  Me.  338.  Here  declarations  made 
by  the  pauper  when  going  fh>m  a  town 
where  he  was  at  work  to  a  town  where 
his  former  settlement  had  been,  as  to  his 
intention,  respecting  his  residence,  were 
held  admissible.  See  Brewer  v.  Lin- 
naeuSf  36  Me.  430. 

In  Thomdike  t.  Boatm,  1  Met.  248, 
declarations  made  by  the  plaintiff  at  the 
time  of  his  departure  from  Boston,  and 
while  he  was  making  preparations  to  go 
to  Edinburgh,  as  to  his  intentions,  were 
held  admissible. 

In  Brundred  ▼.  Dd  HoyOf  90  N.  J.  L. 
333,  evidence  was  admitted,  as  to  decla- 
rations of  intention  of  defendant,  in  an 
attachment  against  him,  on  the  ground 
of  non-residence. 

In  Smith  Y.  Croojikf  7  Fla.  161,  cor- 
respondence with  members  of  family  was 
admitted,  as  showing  intention  regarding 
residence.  See,  further,  Forbes  t.  ForbeSf 
23  L.  J.  Ch.  724 ;  Craigie  ▼.  Leunn,  3 
Curt.  435  ;  Curling  ▼.  Thornton,  2  Add. 
19  ;  Ennis  t.  Smith,  14  How.  (U.  S.) 
400  ;  Pennsylvania  v.  Ravenel,  21  Id. 
103. 

Sanger  t.  Segmowr,  25  Fed.  Bep.  289, 
is  an  interesting  case.  Here  the  plain- 
tifT  insisted  that  he  was  a  resident  of  New 
York.  The  testimony  was  conflicting. 
The  facts  were,  that  from  1845  to  1883, 
the  plaintiffs  home  was  in  Brooklyn, 
N.  Y.f  with  the  exception  of  about  five 


years,  when  he  resided  at  Bay  Side,  LoQg 
Island.     In  the  spring  of  1883,  he  pur- 
chased a  farm  at  Greenwich,  Coon.,  for 
a  summer  home.    From  1683,  nntil  No- 
vember 1884,  he  resided  in  New  York 
city,  spending  Sundays  and  the  snniOMr 
with  his  family  at  Greenwich.  From  No- 
Tember   1884,    till  May  1885,  he  ooca- 
pied  apartments  with  his  family  in  New 
York  city.  In  May  he  returned  to  Grcfo- 
wich  for  the  summer,  expecting  to  o^ 
cupy  his  dty  apartments  in  the  fall.  He 
nerer  voted  except  in  New  York,  sod 
he  claimed  that  he  had  always  been  and 
intended  to  be  in  the  future  a  dtiien  of 
New  York.    In  April  1885,  he  broogirt 
suit  in  a  state  court  in  New  York  agsioft 
defendants,  citixens  of  New  York,  who 
removed  the  case  to  the  United  Statei 
court  on  the  ground  that  pUiDti/Twut 
citiien  of  Connecticut.    The  court  found 
on  these  facts  that  the  plaintiff  wii  not 
a  citiaen  of   Connecticut,  bat  of  New 
York,  and  the  cause  was  reminded  to 
the  state  court. 

The  court  said  (p.  290)  :  "There  is  no 
direct  proof  that  he  (plaintiff)  went  » 
Connecticut,  antmo  manendi.  He  poa* 
tively  denies  that  he  changed  liu  dom- 
icile, and  asserts  that  he  always  intended 
to  remain  a  dtisen  of  New  York.  He 
is  supported  in  this  declaration  by  •  dud- 
her  of  collateral  facts  and  drcoinstsnoes. 
His  case  is,  it  would  seem,  not  unlike 
that  of  many  of  the  citixens  of  tbe  ib^ 
tropoUs,  who  spend  the  sununer  Doothi 
at  their  villas  along  the  Connecticst  lo^ 
Rhode  Island  coasts.  Though  tbeyr^ 
main  away  from  the  city  thegresterjart 
of  the  year,  they  do  not,  therefore,  !<** 
their  citizenship.  It  may  be  conceded 
that  the  question  is  not  free  from  doo^'^ 
but  to  doubt  in  such  drenmstsnces  ^  ^ 
remand  the  case  to  a  tribunal  which  »* 
questionably  has  Jurisdiction,"  ^^^ 
Levy  V.  Laclede  Bank,  18  Fed.  Bep- 1'^' 
GVftWfl  V.  Pioneer  /Vess  Co.,  15  H***' 
Wolff  V.  Archibald,  14  Id.  369. 

See  the  observations  of  Jadge  ^ 
in  Deimer  v.  Fhinz   27  Fed.  Eep-  ^^ 
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as  to  the  federal  jurisdiction  where  there 
is  a  doubt  as  to  the  citizenship  of  par- 
ties. 

Chicago  ^  Northwestern  Ry.  y.   OUe, 
1 17  U.  8.  123,  is  also  an  instructive  case. 
The  suit  was  brought  in  a  state  court  of 
Iowa  on  the  1 9th  of  November  1883,  bj 
Ohie,  described  in  the  petition  as  a  cit- 
izen of  Illinois,  against  the  railroad  com- 
pany, an  Illinois  corporation,  to  recover 
damages  for  an  injury  sustained  by  him, 
while  a  laborer  on  a  construction  train  in 
Iowa.     On  the  S  1st  of  March  1884,  the 
company  petitioned  for  a  removal  of  the 
suit  to  the  Circuit  Court  of  the  United 
States,  on  the  ground  that  Ohle  was  a 
citizen  of  Iowa  and  the  railway  company 
a  citizen  of  Illinois.   The  case  was  dock- 
eted in  the  Circuit  Court  of  the  United 
States,  May  13th  1884,  and  the  next  day, 
#     May  14th  1884,  Ohle  moved  to  remand, 
because  both  he  and  the  company  were 
citizens  of  the  same  state,  to  wit,  Illi- 
nois.    On  the   22d  day  of  May  he  was 
given  leave  to  file  a  plea  in  abatement 
or  to  the  jurisdiction,  which  he  did,  Au- 
gust   29ih    1884,  alleging  that  both  he 
and  the  company  were  citizens  of  Illi- 
nois.    Upon  this  plea  issue  was  joined 
and  a  trial  had  witli  a  jury,  October  30th 
1884.     On  the  trial  it  appeared  that,  at 
the  time  of  the  injury,  Ohle  was  a  minor, 
having  his  home  with   his  parents,  who 
were  citizens  and  residents  of  Burling- 
ton,   Iowa.      While    still    a   minor  he 
brought  suit,  by  his  next  friend,  in   a 
state  court  of  Iowa  against  the  company, 
to  recover  damages  for  his  injury,  which 
suit  was  removed  by  the  company  to  the 
Circuit  Court  of  the  United  States.    In 
April  1883,  before  a  trial  was  had,  Ohle 
went  to  Janesville,  Wisconsin,  to  attend 
school  for  the  purpose  of  learning  tele- 
graphy.  In  October  1883,  he  went  from 
his  school  to  Des  Moines,  Iowa,  to  at- 
tend a  trial  of  his  suit,  which  trial  re- 
sulted in   a  disagreement  of  the  jury. 
From  there  he  went  to  visit  his  parents 
in  Burlington,  where  he  remained  about 
a  week.    After  the  disagreement  of  the 
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jury,  he  discontinued  his  suit,  and  about 
the  6th  of  November,  went  to  Chicago, 
Illinois,  where  he  remained  until  about 
the  27th  of  November.  While  ho  was 
in  Chicago  at  this  time,  the  present  suit 
was  begun,  and  the  simple  question  pre- 
sented on  the  trial  of  the  issue  made,  by 
the  reply  to  the  plea  to  the  jurisdiction 
was,  whether  he  had  actually,  and  in 
good  faith,  given  up  bis  citizenship  in 
Iowa,  and  acquired  a  new  citizenship 
in  Illinois  before  the  suit  was  brought. 
He  was  the  only  witness  sworn. 

His  evidence,  in  substance,  is,  that 
when  he  went  to  Chicago,  he  intended  to 
make  that  his  home.     But,  in  a  subse- 
quent part  of  his  testimony,  he  admitted 
that  this  was  done  so  as  to  prevent  the 
railroad  company  from  removing   any 
other  suit  he  might  bring  in  Iowa  to  the 
courts  of  the  United  States  ;  yet,  accord- 
ing to  his  testimony,  he  then,  being  of 
full  age,  did  leave  Iowa  with  the  bona  fide 
intention  of  abandoning  his  citizenship  in 
that  state,  and  gaining  another  in  Illi« 
nois.     He  never  went  back  to  Iowa  to 
reside.     Ho  took  a  room  in  Chicago  and 
remained  there  three  weeks.    Before  this 
was  done  the  manager  of  the  school  in 
Janesville,  where  he  was  being  taught, 
had  engaged  employment  for  him  in  Chi- 
cago, which  he  was  to  enter  upon  as  soon 
as  he  had  finished  his  education.     After 
this  suit  was  brought  he  went  from  Chi- 
cago to  the  school  in  Janesville,  with  the 
intention,  as  he   testifies,   of   returning 
when  he  had  finished  his  education  ;  his 
testimony  shows  that  he  did  go  back  on 
the  13th  of  March   1884,  took   up  tlie 
work  for  which  he  had  been  engaged, 
and  remained  there   all  the  time  doing 
that  work  until  he  was  sworn  at  the  issue 
on   the  plea  to   the  jurisdiction   in  this 
case.   He  was  examined  fully  by  counsel 
for  both  parties.     Some  things  which  ho 
testified  to   had   a    tendency  to  prove 
that    he    did  not  in  good  faith,   go  to 
Chicago  with  the  intention  at  that  time, 
of  abandoning  his  citizenship  in  Iowa  and 
acquiring  another  in  Illinois.    Ohle  also 
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introdaced  an  affidavit  made  by  one  of 
the  railway  officials,  requiring  Ohle  to 
give  secority  for  costs,  on  the  ground  that 
he  was  a  non-resident  of  Iowa,  in  which 
affidavit  it  was  alleged  that  Ohle  was  a 
non-resident. 

On  this  state  of  facts  the  Circait  Court 
found  that  Ohle  was  not  a  resident  of 
Iowa,  so  as  to  give  the  federal  court 


jurisdiction  on  the  ground  of  direnity 
of  citizenship,  and  the  case  was  re- 
manded to  the  state  court.  This  ruling 
was  sustained  by  the  United  States  Sn- 
prcme  Court,  Chief  Justice  Waits  detir- 
ering  the  opinion. 

EUOBKB   McQuiLLDT. 

St.  Louis,  Mo. 


Supreme  Court  of  Minnesota. 
ELLIOT  V.  SMALL. 

A  **  reservation"  is  something  newly  created  or  reserved  out  of  the  thing  gnntcd, 
that  was  not  in  esse  before. 

An  *'  exception"  is  a  part  of  the  thing  granted,  and  of  something  ui  esse  at  the 
time  of  the  grant. 

A  warranty  deed  conveyed  a  parallelogram  of  land  "  containing  five  acres,**  bnt 
*''  reserving  from  said  grant  a  strip,  thirty-three  feet  wide  on  the  south  side  of  ssiA 
tract,  for  a  public  street."  Held,  that  the  fee  to  the  strip  thirty- three  feet  wide  wts 
in  the  grantee  ;  and  that  if  it  was  either  an  exception  or  reservation  it  was  the  latter. 

Appeal  from  the  District  Court  of  Hennepin  coantj. 
Shaw  ^  Orajfy  for  appellant. 
Hart  ^  Brewer^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Bbrrt,  J. — The  warranty  deed  involved  in  this  case  granted  and 
conveyed  "  all  the  following  described  piece  or  parcel  of  land,  *  *  * 
viz. :  Beginning  at  the  northeast  comer  of  section  thirty-four  *  *  * 
thence  westerly  on  the  section  line,  nine  chains  and  ninety-six  links ; 
thence  southerly  five  chains  and  two  links ;  thence  easterly  niue 
chains  and  ninety  six  links ;  thence  northerly  five  chains  and  two 
links,  to  the  place  of  beginning ;  *  *  *  reserving  from  said  grant 
a  strip  thirty-three  feet  in  width,  on  the  south  side  of  said  tract, 
for  a  public  street,  and  a  scrip  thirty-three  feet  in  width,  on  the  east 
side,  which  is  now  used  and  occupied  as  a  public  road  and  high- 
way.'' The  parallelogram  of  land  thus  described — nine  chains  and 
ninety-six  links  by  five  chains  and  two  links — contains  five  acres, 
the  quantity  specified  in  the  deed.  The  description  is  precisely  that 
which  is  appropriate  to  the  conveyance  of  the  entire  five  acre  tract ; 
whereas,  if  the  intention  had  been  to  exclude  from  the  grant  a  strip 
thirty-three  feet  wide  oflf  of  the  south  side  of  the  five-acre  tract, 
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then,  inaBmuch  as  the  description  is  by  distances,  or  dimensions  of 
length  and  width,  the  more  obvious,  simple  and  natural  way  of  ex- 
clusion would  have  been  to  describe  the  tract  intended  to  be  con- 
veyed as  being  thirty-three  feet  narrower  than  the  tract  in  fact 
described  ;  that  is  to  say,  as  being  four  chains  and  fifty-two  links, 
instead  of  five  chains  two  links  in  width. 

It  is  difficult  to  see  why,  when  he  had  adopted  the  plan  of  de- 
scribing the  property  by  its  undth  in  chains  and  links,  the  grantor 
should  have  specified  a  width  greater  than  the  actual  width  of  the 
premises  which  he  intended  to  convey,  or  why  he  should  have  em- 
braced in  the  specified  width  thirty-three  feet  more  than  he  intended 
to  convey,  simply  for  the  purpose  of  taking  it  out  again.  The 
obvious  and  natural  construction  is  that  he  meant  to  convey  all  that 
he  described  as  a  five-acre  tract — nine  chains  ninety-six  links  long, 
by  five  chains  two  links  wide. 

This  being  the  apparent  intention  of  the  grantor  in  his  descrip- 
tion of  the  five-acre  tract,  how  is  it  affected  by  the  so-called  ^^  reser- 
vation ?*'  Certainly,  that  does  not  operate  to  except  from  the  tract 
the  fee  of  the  thirty-three  feet  strip  on  the  south  side,  for  this 
would  be  inconsistent  with  the  intention  mentioned  (if  not  repug- 
nant, and  therefore  void),  but  to  reserve  an  easement  of  right  of 
way  for  a  public  street  in  and  over  the  strip.  As  it  did  not  except 
the  fee,  and  the  strip  had  never  been  used  as  a  strip,  and  no  street 
had  ever  been  laid  out  or  opened  upon  it  at  the  time  of  the  grant, 
the  so-called  '^  reservation*'  was  not,  strictly  speaking,  an  exception 
of  anything ;  for  an  exception  is  of  a  part  of  the  thing  granted,  and 
of  something  in  esse  at  the  time  of  the  grant.  A  *'  reservation"  is 
defined  to  be  something  in  esse  newly  created  or  reserved  out  of  the 
thing  granted,  that  was  not  in  esse  before ;  as,  for  instance,  an 
easement:  Surd  v.  Curtis,  7  Met.  94;  Winthrop  v.  Fairbanks^  41 
Me.  812 ;  Boone,  Real.  Prop.  §  303.  So  that  although  the  terms 
*^  exception*'  and  ^'  reservation"  are  often  used  indiscriminately,  and 
the  difference  between  them  is  in  particular  cases  sometimes  obscure 
and  uncertain  (Bowen  v.  Conner^  6  Gush.  132,  and  cases  supra  ; 
Roberts  v.  Robertson^  53  Vt.  690),  the  so-called  "reserving"  of 
the  thirty-three-feet  strip  in  this  case,  '^  for  a  public  street,**  would 
be  a  '^reservation**  proper  (if  anything),  as  distinguished  from  an 
'^ exception,**  properly  so  called.  And  right  here,  and  upon  this 
point,  it  is  important  to  observe  that  the  strip  is  reserved  '*  for  a 
public  street."     If  the  grantor  intende<l  to  except  the  fee  of  the 
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Strip  from  the  grant,  his  intention  was  not  expressed.  The  strip 
is  ^^  reserved"  for  a  public  street,  and  for  nothing  else.  This  does 
not  require  the  exclusion  of  the  fee  of  the  strip  from  the  grant,  bat 
only  an  easement ;  and  upon  the  principle  that  a  grantor's  deed  is 
to  be  taken  most  strongly  against  himself,  no  such  exclusion  of  the 
fee  is  to  be  implied. 

Our  construction  of  the  deed,  then,  is  that  it  passed  to  the  grantee 
the  fee  of  the  whole  of  the  five-acre  tract :  Ptch  v.  Smithy  1  Conn. 
103 ;  Richardson  v.  Palmer,  38  N.  H.  212 ;  Tuttle  v.  Walker,  46 
Me.  286 ;  Kuhn  v.  Fam%worth,  69  Id.  404 ;  Hays  v.  Aikew^  5 
Jones  63 ;  Cincinnati  v.  NewelVs  Heirs,  7  Ohio  St.  37.  Whether 
the  reservation  was  of  no  effect  because  it  was  to  a  stranger  and 
not  to  the  grantor,  as  held  according  to  the  old  common  law  (Eorn- 
beck  V.  Westbrooky  9  Johns.  73),  or  whether  it  is  valid  in  favor  of 
the  public,  as  appears  to  be  held  or  intimated  in  Tattle  v.  Walker, 
and  Cincinnati  v.  NewelTs  Heirs,  supra,  is  a  question  with  which 
the  case  at  bar  would  appear  to  have  no  particular  concern. 

Order  denying  new  trial  affirmed. 


D^nition. — In  Sbeppard's  Touchstone 
it  is  said  that  a  '*  reservation  is  a  claase  of 
a  deed,  whereby  the  feoffor,  donor,  les> 
sor,  grantor,  &c.,  doth  reserve  some  new 
thing  to  himself  ont  of  that  which  he 
granted  before.** 

And  afterwards,  "  this  doth  differ  from 
an  exception,  which  is  ever  of  part  of 
the  thing  granted,  and  of  a  thing  in  esse 
at  the  time ;  but  this  is  of  a  thing  newly 
created  or  reserved  oat  of  a  thing  de- 
mised, that  was  not  i»  esse  before ;  so 
that  this  doth  always  reserve  that  which 
was  before,  or  abridge  the  tenure  f  tenor] 
of  that  which  was  before.*'  Again,  *'  it 
must  be  of  bome  other  thing  issuing  or 
coming  out  of  the  thing  granted,  and  not 
a  part  of  the  thing  itself,  nor  of  some- 
thing issuing  out  of  another  thing.** 
**  If  one  grant  land,  yielding  for  rent, 
money,  corn,  a  horse,  spurs,  a  rose,  or 
any  such  like  thing,  this  is  a  good  reser- 
vation ;  but  if  the  reservation  be  of  the 
grass  or  of  the  vesture  of  the  land,  or  of 
a  common  or  other  profit  to  be  taken  out 
of  the  laud,  then  those  reservations  are 
void  :»*  p.  SO.     See  Coke  on  Litt.  47  b; 


Earl  of  Cardiffctn  T.  Armitage,  8  D.  * 
R.  414 ;  2  Bam.  ft  Cress.  197;  Bro. 
Abr.  Reservation,  p.  46  ;  19  Vin.  Abr. 
116,  126  ;  Craig  v.  Wells,  11  N.  T.  321. 
**  An  exception  is  something  taken  oot 
of  that  which  is  before  granted,  bv  which 
means  it  does  not  pass  by  the  grant,  bat 
is  severed  from  the  estate  granted.  A  it>- 
ervation  is  something  issuing  out  of  the 
thing  granted,  and  not  a  part  of  the 
thing  granted  :"  Cunningham  v.  Kniglili 
1  Barb.  407  ;  GoM  v.  Giast,  19  U- 
192  ;  State  v.  Wilson,  42  Me.  21 1  Rf^' 
man  v.  Gillis,  6  Lansing  81  ;  Mil^  ^ 
Lapham,  44  Vt.  434  ;  Birsell  v.  5fr|*«"i 
41  N,  Y.  483  ;  Dger  v.  Sandfard,  9  Met. 
395  ;  Kister  v.  Reeser,  98  Penn.  St.  1  i 
8.  c.  42  Am.  Rep.  608.  **  Indeed,  the 
books  treat  of  an  exception  upon  tw 
theory  that  it  is  a  re-grant  hy  the  grtn*^ 
to  the  grantor  of  the  estate  described  »«» 
the  exception  :**  Roberts  v.  Robertso*^  ^ 
Vt.  6?0 ;  8.  0.  38  Am.  Rep.  710;  ^' 
ams  V.  Morse,  51  Me.  497. 

Rule  of  Construetim,—*'  It  is  a  ^^ 
construction,  that  where  there  is  >  P^ 
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and  an  exception  out  of  it,  the  words  of 
the  exception  are  to  be  considered  as  the 
words  of  the  grantor,  and  are  to  be  con- 
straed  in  favor  of  the  grantee:"  per 
HoLROTD,  J.,  BulUn  T.  Denning,  5  B. 
&  C.  850,  sec  Woodroff  v.  Greenu>ood, 
Cro.  Eliz.  518;  Earl  of  Cardigan  v.  Ar- 
nu'tage,  supra,  p.  208 ;  Marvin  v.  Brew- 
ster  Iron  Mining  Co,,  55  N.  Y.  538 ;  B.  C. 
14  Am.  Rep.  322  ;  City  of  Waterloo  v. 
Union  Mill  Co.,  59  Iowa  437  ;  s.  c.  13 
N.  W.  Rep.  433  ;  Duryea  v.  Mayor,  ^c, 
of  City  of  New  York,  62  N.  Y.  592. 

In  the  absence  of  express  stipulation, 
the  grantor  of  a  part  of  a  tenement  re- 
tains no  rights  of  any  nature  over  the 
part  granted  :  Suffieldv.  Brown,  4  DeG., 
J.  &  S.  194 ;  Wheeldon  v.  Burrows,  IS 
Ch.  Div.  31  ;  Russell  v.  Watts,  25  Id. 
559. 

The  use  of  the  word  **  reserve"  does 
not  always  give  the  deed  the  effect  of  a 
reservation  ;  nor  does  the  use  of  the  word 
'*  except"  turn  a  reservation  into  an  ex- 
ception. In  speaking  of  a  reservatioa 
Coke. says,  *' sometimes  it  hath  the  force 
of  saving  or  excepting,  so  as  sometimes 
it  serveth  to  reserve  a  new  thing,  viz., 
a  rent,  and  sometimes  to  except  part  of 
the  thing  in  esse  that  is  granted  :"  Coke 
on  Litt.  143  a. 

Thus  where  the  defendant  pleaded  that 
the  plaintiff  was  tenant  to  the  defendant 
of  the  close  in  which,  &c.,  subject  to  a 
reservation  to  the  defendant  of  all  pits  in 
the  dose,  with  liberty  to  carry  away  the 
produce  of  the  pits,  Batlet,  J.,  said  it 
was  not  a  reservation,  but  an  exception, 
and  held  the  plea  bad :  Fancy  v.  Scott, 
2  Man.  &  Ryl.  335. 

So  where  Sir  Thomas  Denby  en- 
feoffed the  Earl  of  Sussex  of  certain 
closes,  except  and  always  reserved  out  of 
the  said  feoffment  to  the  said  Sir  Thomas 
all  the  coals  in  all  or  any  of  said  land, 
together  with  the  free  liberty  to  sink  and 
dig  pits,  this  was  held  to  constitute  an 
exception :  Earl  of  Cardigan  v.  Armi- 
tage,  supra. 

So  where  a  clause  in  a  lease  purported 


to  reserve  underwood  and  underground 
produce,  it  was  held  to  enure  as  an  ex- 
ception, and  not  as  a  reservation  :  Doug- 
las  V,  Lock,  4  Nev.  &  Man.  807. 

Even  though  words  of  reservation  be 
used  they  will  be  construed  as  an  excep- 
tion, if  such  was  the  design  of  the  par 
ties :  Kister  v.  Reeser,  98  Penn.  St.  1  ; 
8.  C.  42  Am.  Rep.  608. 

Thus  where  a  deed  in  fee  of  land  was 
made,  the  grantor  *'  saving  and  reserv- 
ing, nevertheless,  for  his  own  use  the  coal 
contained  in  the  said  piece  or  parcel  of 
land,  together  with  free  ingress  and 
egress  by  wagon-road  to  haul  the  coal 
therefrom  as  wanted,"  it  was  held  that 
the  saving  clause  operated  as  an  excep- 
tion of  the  coal.  The  coal  was  land 
and  the  reservation  of  that  part  of  the 
land  excepted  from  the  grant.  It  was 
a  thing  corporate.existing  when  the  grant 
was  made,  and  differed  from  something 
newly  created,  as  rent  or  other  interest 
strictly  incorporeal :  Whitaker  v.  Brown, 
10  Wright  (Pa.)  197  ;  Ueflin  v.  Bing- 
ham, 56  Ala.  566  ;  s.  c.  28  Am.  Rep. 
776  ;  Hoit  v.  StraUon  MilU,  54  N.  H. 
109  ;  8.  c.  20  Am.  Rep.  119.  See  Mar- 
vin V.  Brewster  Mining  Co,,  55  N.  Y. 
538  ;  8.  c.  14  Am.  Rep.  322  ;  Knotts  v. 
Hydrick,  12  Rich.  314.  So  where  a  deed 
to  a  railroad  company  contained  a  clause 
**  reserving  to  myself  the  right  of  passing 
and  repassing  and  repairing  my  aque- 
duct logs  forever,  through  a  culvert  six 
feet  wide,  and  rising  in  height  to  the  su- 
perstrticture  of  the  railroad,  to  be  built 
and  kept  in  repair  by  said  company," 
it  was  held  to  confer  on  the  grantor  a 
new  right  not  previously  vested  in  him, 
operative  as  a  reservation  and  not  as  an 
exception,  and  vesting  only  an  estate  for 
life  :  Ashcrofl  v.  Eastern  Rd.^  126  Mass. 
196  ;  8.  c.  30  Am.  R«p.  672. 

And  where  a  deed  reserved  to  the 
grantor  **  the  right  of  mining  on  the 
above-granced  premises,  for  the  use  of 
said  company  [the  grantor  J,  an  amount 
of  ore  not  exceeding  7000  tons  annu- 
ally, at  a  duty  of  thir^-seven  and  one- 
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half  cents  per  ton,  incladiog  all  the  facil- 
ities needful  for  doing  the  same/'  it  was 
construed  as  a  reservation  of  new  rights 
to  the  grantor,  out  of  the  granted  pre- 
mises :  or  else  as  the  creation  of  such  new 
rights  by  force  of  words  of  reservation, 
taking  effect  either  by  way  of  estoppel, 
or  as  a  grant  from  the  grantee  by  impli- 
cation of  law  from  the  acceptance  of  the 
deed :  Stockbridge  Iron  Co.  r,  Hudson 
Iron  Co,,  107  Mass.  290. 

So  a  defeasance  may  operate  as  a  res- 
ervation in  favor  of  the  grantor :  Jackaon 
y.  McKenny^  3  Wend.  233;  8.  c.  20 
Am.  Dec.  690. 

A  very  good  illustration  of  a  reserva- 
tion is  reserving  the  right  of  light  and 
air  to  pass  over  the  land  sold  so  as  to 
reach  land  still  owned  hy  the  grantor : 
(>aif  V.  Walker,  36  Me.  54  ;  s.  C.  58 
Am.  Dec.  734. 

A  deed  described  a  tract  of  land  with- 
out any  reference  to  a  stream  included 
within  the  lx)und8.  It  then  proceeded  as 
follows :  **  And  it  is  to  be  understood, 
and  it  is  the  intention  of  this  deed,  to 
convey  to  the  said  A.  C,  as  much  of 
the  privilege  of  the  water  as  shall  be 
sufficient  for  the  use  of  a  fulling  mill,  or 
a  bark-mill,  whenever  there  is  a  suffi- 
ciency therefor.''  This  was  held  to  be 
a  reservation  of  the  surplus  water,  and 
not  void,  for  inconsistency  with  the  grant- 
ing clause  :  Sprague  v.  Snow,  4  Pick.  54. 

Where  the  covenants  of  warranty  in  a 
deed  were  followed  by  the  clause  *'  ex- 
cept all  the  wheat  on  the  ground  or  land 
as  above  described,'*  the  deed  was  con- 
strued as  not  reservine:  the  wheat  to  the 
grantor  but  as  excepting  it  from  the  war- 
ranty :  Knapp  v.  Woolverton,  47  Mich. 
292 ;  8.  c.  11  N.  W.  Rep.  164. 

A  deed  conveyed  *'  all  that  piece  or 
parcel  of  land  described  as  follows,  to 
wit,  being  the  northeast  quarter  of  sec- 
tion 32,  except  forty  acres  in  the  south- 
east comer  of  said  section.'*  It  was  held 
that  the  deed  did  not  convey  the  forty 
acres  excepted  :  Babcock  v.  Laftermer, 
30  Minn.  417  ;  8.  c.  15  N.  W.  Rep.  689. 


.  A.  claimed  an  island  under  a  survey 
and  patent  describing  it  as  containing 
four  acres  and  twenty  perches,  strict 
measure,  and  describing  it  by  courses  and 
distances  only.  He  conveyed  the  same 
quantity  by  the  same  description,  **  ex- 
cepting and  reserving  twenty  perches  at 
the  upper  end  of  said  island.**  Leai^es 
had  been  made  at  different  times  of  a 
certain  twenty  perches.  It  was  held  that 
these  twenty  perches  were  to  be  cooeid- 
sidercd  as  having  been  excepted  from  the 
deed  :  Bartieg  y.Crcntford,  81  Penn.  St. 
478. 

The  defendant,  by  a  warranty  deed, 
conveyed  to  the  plaintiff^s  grantor  a  cer- 
tain piece  of  land,  reserving  the  right  to 
enter  upon  a  portion  of  it  "  at  all  times 
thereafter,  so  long  as  the  clay  and  sand 
may  last  or  be  used  for  brick-making 
purposes,**  and  to  dig  and  take  therefrom 
the  clay  and  sand  that  may  be  found 
thereon  fit  for  bnck -making.  In  digging 
and  removing  clay  and  sand,  within  the 
boundaries  of  the  portion  described,  some 
of  the  adjoining  land  fell  into  the  exca- 
vation. It  was  held,  in  an  action  for  an 
injunction,  that  the  clause  was  a  reser- 
vation and  not  an  exception  ;  that  the 
defendant  was  entitled  to  exercise  the 
rights  reserved  anywhere  within  the 
boundaries  of  the  parcel  described ;  that 
the  doctrine  of  lateral  support  did  not 
apply  ;  and  that  the  plaintiff  could  not 
maintain  his  action  :  Rgckman  t.  GUliif 
57  N.  Y.  68. 

By  deed  certain  premises  were  conveyed 
to  a  religious  society,  and  a  right  to  build 
a  basement  story  upon  the  premises,  to 
be  used  solely  for  the  purposes  of  a  school, 
with  a  right  of  passage  to  and  from  it, 
was  reserved.  The  grantee  was  to  build 
a  church  upon  the  basement  walla ;  and 
a  privilege  was  given  to  him  to  purchase 
the  basement.  It  was  held  that  the  deed 
vested  the  fee  in  the  grantee,  with  the 
reservation  of  an  easement  merely  :  Re- 
formed Church  of  GallupviiU  v.  School" 
craft,  65  N.  T.  134,  reversing  same  case, 
5  Lans.  206. 
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Reaenring  Timber. — It  is  no  uncommon 
thin^;  for  timber  to  be  reseryed  bj  the 
grantor  of  a  deed.  Usually  there  is  a 
limitation  imposed  upon  the  length  of 
time  the  grantor  shall  have  to  remove  it. 
Thus  where  both  the  standing  and  lying 
timber  was  reserved,  to  be  removed 
within  one  year,  the  right  of  removal  was 
held  to  be  limited  to  that  time,  but  the 
manufacture  of  such  timber  into  stave- 
bolts  on  the  premises  authorized  its  re- 
moval after  that  time  :  Golden  v.  Olock, 
57. Wis.  118;  s.  c.  46  Am.  Rep.  82. 
In  such  a  case  **  the  absolute  right  of 
property  in  the  trees  was  not  excepted 
out  of  the  estate  granted,  but  only  a  right 
reserved  to  enter  within  the  time  limited, 
to  cut  and  remove  the  same :"  Rich  v. 
ZeiUdorff,  22  Wi^.  544  ;  Martin  v.  Gil- 
mm^  87  Wis.  860 ;  Strasson  v.  Mont- 
gwnerif,  82  Id.  52. 

A  like  decision  was  rendered  in  Penn- 
sylvania, where  the  reservation  was  the 
right  to  cut  ''  at  any  and  all  times,  also 
the  right  of  ingress  and  ejn^ss  at  any  and 
all  Umes,  for  the  space  of  twelve  years 
from  the  date  above  written,  for  the  pur- 
pose aforesaid  :*'  Saltonsiall  v.  LittU^  90 
Penn.  St.  422  ;  s.  c.  85  Am.  Rep.  688, 
citing  Bacon's  Abr.,  tit.  Grant. 

So  where  the  reservation  was  of  all  the 
timber  suitable  for  rafting  and  sawing  of 
every  description,  and  no  limit  of  time 
was  imposed,  it  was  held  that  *'  the  grant 
was  in  its  very  nature  determinable ;  the 
right  to  cut  timber  was  not  to  continue 
for  ever  at  the  pleasure  of  the  grantee 
and  his  assignee  ;  and  if  from  the  destruc- 
tion of  the  trees,  the  subject  of  it,  or  the 
refusal  of  the  party  to  exercise  his  right 
after  a  reasonable  notice  to  do  so,  the 
right  itself  is  determined,  the  privilege 
of  entry  is  gone  with  it,  and  the  owner 
of  the  land  may  sue  for  breach  of  close, 
though  he  may  not  recover  in  damages 
the  value  of  trees  taken,  the  property  of 
which  is  not  in  him  :  Boults  v.  Mitchell^ 
8  Harris  (Pa.)  871. 

In  an  early  case  in  Maine  it  was  held 
tiiat  the  right  of  the  grantor  was  limited 


by  the  time  specified,  because  any  other 
rule  would  be  highly  injurious  :  PMue  v. 
Oibson,  6  Me.  84 ;  Howard  v.  Lincoln ^ 
13  Id.  122. 

In  Vermont  stone  was  reserved  to  be 
removed  within  a  time  certain.  The 
court  said:  '*If  the  property  was  re- 
moved by  that  time,  it  belonged  to  the 
plaintiffs  ;  but  if  not  removed  by  that 
time  their  right  to  it  was  gone.  This 
seems  to  be  the  natural  and  obvious  con- 
struction of  the  deed :  Hoiton  v.  (xood- 
rich  J  85  Vt.  19.  The  same  principle  has 
been  ruled  in  New  York :  Boisaubin  v. 
Reedf  2  Keyes  823 ;  s.  c.  1  Abb.  Ct. 
Dec.  161  ;  see  also  Mc.Tntyre  v.  Barnard ^ 
1  Sandf.  Ch.  52 ;  Warren  v.  IMand,  2 
Barb.  622. 

For  a  continuous  reservation,  see  Clap 
V.  Draper^  4  Mass.  266  ;  Preseott  v. 
Pulrifer,  10  Gray  49. 

But  there  are  cases  holding  a  different 
view  of  this  question.  Thus  where  the 
deed  reserved  the  timber,  the  grantee 
stipulating  that  the  grantor  should  have 
two  years  to  remove  it,  it  was  held  that 
it  might  be  removed  after  that  time.  It 
was  said  that  there  was  no  expressed  in- 
tention of  the  parties  that  a  failure  to 
remove  it  within  two  years  should  work 
a  forfeiture  ;  and  no  such  inference  could 
be  drawn  from  the  nature  of  the  trans- 
action :  Irons  V.  WM>f  1 2  Vroom  208  ; 
82  Am.  Rep.  193. 

Roadway. — It  is  no  uncommon  thing 
for  a  roadway  to  be  reserved  over  or 
along  a  tract  conveyed.  Where  a  reser- 
vation of  a  right  of  way  along  the  bank 
of  a  river  was  made,  it  was  held  not  to 
withhold  the  freehold  of  the  road-bed 
from  the  grantees  of  the  land  over  which 
the  road  ran.  In  such  a  case  the  title 
vests  subject  to  the  easement :  Hagan  v. 
CamfMl,  8  Port.  (Ala.)  9  ;  s.  c.  38 
Am.  Dec.  267. 

So  where  a  deed  conveyed  a  certain 
farm  by  metes  and  bounds,  **  reserving 
to  the  public  the  use  of  the  road  through 
said  farm  ;  also,  reserving  to  the  White 
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Moantaio  Railroad  the  roadway  for  said 
road,  as  laid  out  by  the  railroad  com- 
missioners ;  and  also  reserving  to  myself 
the  damages  appraised  for  said  rail- 
road way  by  the  commissioners  and  se- 
lectmen,'* it  was  held  that  the  intention 
of  the  grantor  was  to  convey  to  the 
grantee  tlie  lands  over  which  the  public 
highway  and  railroad  had  been  laid  out 
and  established,  subject  only  to  the  right 
of  way  of  the  public  in  the  highway  and 
in  the  railroad  way  as  laid  out,  reserving 
to  himself  the  damages :  Riduur<Uim  v. 
Palmer,  38  N.  H.  212.  See  Leaoitt  v. 
Towle,  8  Id.  96  ;  WintAmp  v.  Fairbanht, 
41  Mc.  311  ;  liridgcr  v.  Pieraon,  45  N. 
y.  601. 

In  a  deed,  a  reservation  of ''a  road 
ten  feet  wide  along  the  line  of  Joseph 
Burger,  to  be  shut  at  each  end,*'  x^&s 
held  to  carry  only  a  right  of  way  and  not 
the  fee  of  the  strip  of  the  land  :  Kister 
Reeser,  98  Penn.  St.  1  ;  g.  c.  42  Am. 
Bep.  608. 

So  a  reservation  of  the  right  to  open 
a  highway  **  the  whole  length  of  the  east 
line ;  and  if  a  public  highway  shall  be 
laid  out,  all  the  rights  of  the  grantor  in 
said  reserved  highway  are  to  pass  to  the 
grantee,"  was  held  to  reserve  the  right 
to  dedicate  a  highway,  the  fee  therein  to 
belong  to  the  grantee :  Dunn  v.  Sandfordy 
51  Conn.  443. 

A  grant  of  land  was  made,  '*  saving 
and  excepting  from  the  premises  hereby 
conveyed  all  and  so  much  and  ouch  part 
and  parts  thereof  as  have  been  lawfully 
taken  for  a  public  road."  It  was  hold 
that  the  fee  in  the  soil  of  the  road,  and 
not  merely  an  easement,  was  reserved 
to  the  grantor:  Mtmn  v.  Worrall,  53 
N.  y.  44  ;  8.  c.  13  Am.  Rep.  470.  See 
Pex^k  V.  Smithy  1  Conn.  103 ;  Craig  v. 
Welh,  11  N.  y.3l5. 

How  created. — If  reservation  of  inher- 
itance is  intended  to  be  made,  then  the 
deed  must  be  as  specific  in  the  words  of 
reservation  as  if  it  was  intended  to  con- 
vey an  estate  of  inheritance.    A  reser- 


ration  to  the  grantor  alone  will  be  the 
reservation  of  a  life  estate  only:  AA- 
croft  T.  Eastern  Rd.,  126  Msss.  196; 
8.  C.  30  Am.  Rep.  672  ;  Skoctbriige  Inm 
Co,  T.  Hudson  Iron  Co.,  107  Ms&s.  290. 

It  cannot  be  created  by  parol :  Wki- 
ersham  v.  Orr,  9  Iowa  233 ;  Bond  v. 
Coke,  71  N.  C.  97  ;  WUder  v.  Wketidon, 
56  Vt.  344  ;  Strout  v.  Harper,  72  Me. 
270.  Where,  however,  the  use  of  the 
usual  words  of  inheritance  in  a  commoo- 
law  deed  are  dispensed  with  by  a  ststate, 
they  need  not  be  used  in  the  re^rritiQo: 
KarmuUer  v.  Kro:x,  18  Iowa  358. 

So  if  the  reservation  is  such  a  one  as 
is  appurtenant  to  the  land  conrejed,  or 
to  land  yet  owned  by  the  grantor,  words 
of  inheritance  need  not  be  used :  V»- 
throp  V.  Fairhanks,  41  Me.  309;  SniA 
V.  Ladd^  Id.  314  ;  Burr  v.  i/i7/<,  SI 
Wend.  290  ;  Borst  v.  Empie,  1  Scld.  S3; 
Cathcart  v.  Bowman,  5  Barr  (Pa.)SI7; 
See  Garriwn  v.  Rudd,  19  III.  558. 

Since  an  exception  is  the  creation  of 
no  new  right  in  the  grantor,  bat  simply 
allows  him  to  have  that  wliich  he  bad  be- 
fore— leaving  the  fee  in  him  as  it  vas 
before  the  deed  by  him  was  cxecated— 
it  would  seem  that  no  words  of  inheri- 
tance are  necessary  to  create  au  exception 
for  a  period  longer  than  the  lifetinie  of 
the  grantor.  But  this  distinction  secntf 
to  have  been  overlooked. 

In  Homeby  v.  Clifton,  Dyer  ««♦  N  •* 
is  stated  that  words  of  inheritanre  should 

be  used  in  an  exception,  altboogfa  ^ 
case  before  the  court  was  a  reservation. 
So  the  same  is  said  in  a  note  to  this  ctatj 
citing  an  old  case. 

Sheppard's  Touchstone  laj-s  down  the 
same  rule,  citing  the  Djfer  Case,  100* 

So  in  Massachusetts,  in  a  case  of » 
reservation,  the  rule  is  said  to  apply  *° 
an  exception  :  Curtis  v.  Gardner ^  13Me<* 
457  ;  and  afterwards  in  a  case  of »»  *** 
ception  this  statement  was  adhered  to. 
Jamaica  Pond  Aquedudt  Corporation  ^' 
Chandler,  9  Allen  159. 

The  reservation  or  exception  ni»y 
created  by  a  reference  to  another  de«» 
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containing  it :  French  v.  Carhart,  1  N.  Y. 
96. 

Reservation  muM  be  to  Grantor, — It  has 
been  said  that  a  reservation  to  be  f^ood 
must  be  to  the  gp'antor ;  and  *'  it  is  not 
the  less  made  to  him  if  others  can  derive 
advantage  from  it.  It  will  be  considered 
as  made  to  him  when  valuable  rights  are 
secured  to  him,  although  it  may  be  per- 
ceived that  others  mar  also  be  benefited 
by  it :"  Gay  r.  Walker,  36  Me.  54  ; 
8.  c.  58  Am.  Dec.  734  ;  Hill  v.  Lord, 
46  Me.  95  ;  Bridger  v.  Pierson,  45  N.  Y. 
601  ;  West  Point  Iron  Co.  v.  Rtymert, 
45  N.  Y.  707  ;  Borst  v.  Empie,  1  Seld. 
33 ;  KarmulUr  v.  Krotz^  18  Iowa  358  ; 
Moore  v.  Earl  of  Plymouth,  3  B.  &  A. 
66  ;  llombeek  v.  Westhrook^  9  Johns. 
73  ;  Craig  v.  WeUa,  1 1  N.  Y.  318  ;  Bar- 
ber V.  Barber,  33  Conn.  335. 

Even  a  reservation  by  one  tenant  in 
common,  conveying  his  interest  to  him- 
self of  a  right  of  way  over  the  land  held 
in  common,  is  void  :  Marshall  ▼.  Trutn- 
hull,  28  Conn.  183 ;  8.  0.  73  Am.  Dec. 
667. 

But  a  reservation  to  him  and  his  co- 
tenant  is  good :  Pettee  v.  Howes,  13 
Pick.  333.  See,  generally,  Bridger  v. 
Pierson,  45  N.  Y.  601. 

'*  A  reservation  in  a  deed  will  not 
give  title  to  a  stranger,  but  it  may  oper- 
ate, when  so  intended  by  the  parties,  as 
an  exception  from  the  thing  granted,  and 
as  notice  to  the  grantee  of  adverse  claims 
as  to  the  thing  excepted  or  *  reserved :'  " 
West  Ihint  Iron  Co.  v.  Rsymert,  45  N.  Y. 
707. 

Out  of  the  thing  granted, — So  a  reser- 
ration  must  be  out  of  the  thing  granted. 
It  cannot  be  out  of  a  thing  not  granted, 
for  there  is  nothing  for  it  to  operate  upon : 
Hurd  T.  Curtis,  7  Met.  110  ;  Hathawag 
r,  Payne,  34  N.  Y.  92. 

But  '*a  grantor  may  except  lands, 
either  because  he  does  not  own  and  can- 
not convey  tbem,  or  because  he  does  not 
intend  to  convey  them  if  he  is  the  own- 
er:" People  T.  Redor,  ^.,  of  Trinity 
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Church,  22  N.  Y.  44,  58.  Yet  in  another 
case  in  the  same  state  it  is  said  that "  an 
exception  to  be  good  '  must  be  a  part  of 
the  thing  granted  and  not  of  some  other 
thing,*  "  citing  Shep.  Touch.  78  ;  Co. 
Litt.  47  ;  1  Atkinson  on  Conveyances 
322  ;  and  2  Prest.  on  Con.  462  ;  Math- 
ews V.  Mathtws,  3  Am.  L.  Reg.  (0.  S.) 
119. 

A.  convcved  to  B.  **  the  undivided 
half  of  lot  10,*'  excepting  therefrom  **  so 
much  of  said  premises  as  may  have  here- 
tofore been  conveyed  (if  any)  by  the 
party  of  the  first  part  to  M.*'  The  pre- 
vious deed  from  A.  to  M.  was  a  quit- 
claim for  a  parcel  of  ground  included  in 
lot  10  ;  but  at  the  time  of  its  execution, 
A.  had  no  title  to  any  part  of  the  lot. 
It  was  held  tliat  B.  took  the  undivided 
half  of  lot  10,  as  if  no  exception  had 
been  expressed  in  tlie  deed  to  him  :  Blos- 
som v.  Ferguson,  13  Wis.  75. 

When  void, — '*But  if  the  reservation 
embraces  all  these  things,  it  is  as  exten- 
sive as  the  grant,  and  therefore  void  :*' 
Dunham  v.  Kirkpalrick,  101  Penn.  St. 
36  ;  8.  c.  47  Am.  Rep.  696  ;  Pynchon  v. 
Steams,  11  Met.  312  ;  s.  c.  45  Am.  Dec. 
210  :  Hurd  v.  Hurd,  64  Iowa  414  ;  8.C. 
20  N.  W.  Rep.  740.  And  it  has  been 
held  that  there  cannot  be  reserved  in  a 
grant  that  which  will  deprive  the  grantee 
of  the  enjoyment  of  the  whole  tiling 
granted,  and  that  a  clause  to  that  effect 
must  be  rejected  as  absurd  and  repug- 
nant to  the  deed  ;  Hilton  v.  Ld.  Gran- 
ville, 5  Q.  B.  701.  But  this  case  has 
been  questioned  and  finally  overruled  : 
Rowbotham  v.  Wilson,  8  H.  L.  Cas.  348  ; 
Duke  ofB.  T.  Wakefield,  L.  R.,  4  H.L. 
377.  See  Hext  v.  GUI,  L.  R.,  7  Ch. 
App.  700. 

So  ono  cannot  sell  land  in  fee  and 
reserve  to  himself  the  right  to  the  price 
to  be  obtained  on  his  grantee's  sale : 
Dennison  v.  Taylor,  15  Abb.  N.  Cas. 
439 

So  an  exception  may  be  made  to  de- 
pend, either  for  its  existence  or  continn- 


722  PARKEB  V.  STATE. 

ance,  on  a  coDdition  :  Iront  y,  WMt^  12  Am.  Rep.  610  ;    WA$ter  t.  WAtttr^  33 

Vruom203;  a.  c.  32  Am.  Rep.  193.  N.  H.    18;  contra,    Wat^  t.  Ward^  2 

Wbera  a  warranty  deed  was  condi-  Haywood   (N.    C.)    28,   an   exoepdoa 

tioned  for  a  reservation  of  all  the  grant-  held  void  ;  also,  in  In  reYotmg,  11  R.  I. 

or's  right,  title  and  interest  for  life,  this  636. 

was  held  to  be  a  ralid  reservation  :  Gra-  W.  W.  Tbosvtov. 

ver$  V.  Alwood,  52  Conn.  512  ;  s.  c.  52  Crawfordsville,  Ind. 


Supreme  Court  of  Tennessee. 

PARKER  V.  STATE. 

The  carrying  on  of  one's  ordinary  business  on  Sunday,  U  an  indictable  offence  at 
the  common  law,  and  also  ander  the  statutes  of  Tennessee,  if  conducted  so  openly  as 
to  attract  public  observation  and  tend  thereby  to  the  corruption  of  public  morals. 

It  is  no  defence  against  such  a  prosecution  that  the  accused  conscientiously  believes 
in  ob<ervin(;,  and  actually  observes,  the  **  seventh"  rather  than  the  "  first"  day  of 
the  week  as  the  Sabbath. 

Appeal  from  Circuit  Court,  Henry  county. 

Indictment  and  conviction  for  violating  the  *'  Sunday  law"  by 
carrying  on  ordinary  business  aa  a  blacksmith.  Exceptions,  and 
appeal  by  the  respondent. 

Cole^  Sweeney  ^  Wardy  for  plaintiff. 
The  Attorney -Oeneralj  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

Deaderick,  C.  J. — Parker  was  convicted  in  the  Circuit  Court 
of  Henry  county,  for  following  and  exercising  his  avocation  of 
blacksmith,  upon  Sunday,  in  April  1885,  and  on  divers  other  Sun- 
days before  that  date,  and  up  to  the  time  of  taking  this  inquisition; 
and  the  indictment  avers  said  work  was  a  disturbance  and  nuisance 
to  the  good  citizens  of  said  county ;  and  it  averred  that  such  work 
was  not  necessary,  or  a  matter  of  charity.  Another  count  charges 
that  Parker  was  guilty  of  a  public  nuisance  by  such  work  on  Sun- 
day, to  the  prejudice  of  the  public  morals,  contrary  to  the  statute, 
&c.  The  proof  upon  the  trial  was,  that  the  defendant  was  a  black- 
smith, having  a  shop  near  Springville,  in  said  county,  and  numerous 
witnesses  testify  to  having  seen  him  at  work  at  his  trade,  in  his  shop, 
upon  different  Sundays,  within  twelve  months  before  the  finding  of 
the  indictment  One  witness  said  he  knew  defendant  worked  at  his 
business  every  Sunday. 

The  defendant's  counsel  insisted  that,  although  it  is  proved  that 
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defendant  worked  at  his  trade  on  Sunday,  there  is  no  evidence  to 
show  that  he  disturbed  or  damaged  any  person  thereby,  so  as  to  con- 
stitute a  nuisance,  and  unless  it  does  appear  by  proof  that  some  per- 
son or  persons  were  disturbed  or  annoyed,  the  offence  might  be 
punishable  under  section  2289  of  the  New  Code,  but  is  not 
indictable.  It  is  held  in  Gunter  v.  State^  1  Lea  129,  180,  that 
hunting  or  fishing  on  Sunday  may  be  punished  by  indictment,  and 
these  offences  are  declared  punishable  by  the  same  penalties  as  those 
prescribed  in  section  2289,  New  Code.  See  section  2290.  So  that 
the  working  at  one's  trade,  under  such  circumstances,  and  to  such 
extent,  as  to  amount  to  a  nuisance,  is  indictable. 

Judge  McKiNNET  says,  in  a  case  where  a  defendant  had  been 
indicted  and  convicted  for  the  utterance  of  obscene  words  in  public, 
and  quoting  from  Bl.  Com.  42,  that  the  municipal  law  looks  to  more 
than  the  protection  of  the  lives,  liberty  and  property  of  the  people. 
Regarding  Christianity  as  part  of  the  law  of  the  land,  it  respects  and 
protects  its  institutions,  and  assumes  likewise  to  regulate  the  pub- 
lic morals  and  decency  of  the  community.  The  same  enlightened 
author  distinguishes  between  the  absolute  and  relative  duties  of  in- 
dividuals as  members  of  society.  He  shows  that  while  human  laws 
cannot  be  expected  to  enforce  the  former,  their  proper  concern  is  with 
social  and  relative  duties.  Hence,  however  abandoned  in  principle, 
or  vicious  in  practice,  a  man  may  be,  if  he  keeps  his  wickedness  to 
himself,  and  does  not  offlend  against  the  rules  of  public  decency,  he 
is  out  of  the  reach  of  the  law ;  but  if  he  make  his  vices  public,  they 
then  become,  by  the  bad  example  they  set,  of  pernicious  effiect  to 
society,  and  are  punishable  by  the  law :  Bell  v.  State^  1  Swan.  42 ; 
citing  1  Bl.  Com.  124 ;  1  Id.  41,  42.  . 

In  an  indictment  for  profanity,  which  is  punishable  under  the 
statute  by  pecuniary  penalty  like  this  case,  it  was  held  that  when 
the  vicious  acts  are  public  they  will  be  dealt  with  as  crimes,  because 
of  their  tendency  to  disturb  and  annoy  others,  and  exert  a  baneful 
influence  upon  the  morals  and  habits  of  the  community.  Generally, 
any  practices  tending  to  disturb  the  peace  and  quiet  of  communi- 
ties, or  corrupt  the  morals  of  the  people,  are  indictable  as  public 
offences  by  common  law :  State  v.  Chraham^  8  Sneed  (Cooper's  ed.) 
133,  and  cases  there  cited.  In  Gaines  v.  State^  7  Lea  410,  it  is 
held  that  profanity,  when  it  becomes  a  public  nuisance,  is  indict* 
able  ;  but  in  that  case  it  was  held  the  case  was  not  made  out,  but  a 
single  act  being  proved.     In  1  Bish.  Crim.  Law,  sect.  946,  it  is  said 
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public  profane  swearing  and  blaspheming  hare  been  held  in  this 
coantry,  to  be  indictable  at  the  common  law,  yet,  less,  according  to 
some  of  the  judges,  as  tending  to  sap  the  foundations  of  Christi- 
anity, than  as  disturbing  the  peace  and  corrupting  the  morals  of  the 
community.  In  the  next  section  it  is  said;  "But  however  uncer- 
tain may  be  the  precise  extent  to  which  the  common  law  protects 
Christianity,  there  is  no  question  that  it  practically  and  fully 
cherishes  the  public  morals,  and  it  punishes  as  a  crime  every  act 
which  it  deems  sufficiently  evil  and  direct,  tending  to  impair  the 
public  morals ;  and  while  a  single  act  of  the  class  forbidden  by  the 
statute  may  be  punished  by  a  specific  fine,  as  prescribed  by  the  stat- 
ute, yet,  if  repeated  and  continued,  it  becomes  punishable  by  indict- 
ment at  common  law  :*'  Id.  1055.  See,  also,  section  939,  2  Bish. 
Crim.  Law,  where  it  is  said,  that  the  doctrine  has  been  laid  down  in 
Pennsylvania  that,  though  a  single  act  of  Sabbath-breaking  is  pun- 
ishable by  a  fine,  there  may  be  such  a  succession  of  acts  of  the  same 
sort  as  will  amount  to  an  indictable  offence. 

The  statute  makes  it  unlawful  for  any  one  of  the  enumerated 
classes  to  follow  his  ordinary  secular  vocation  on  the  Sabbath-day, 
because  it  is  immoral,  and  is  of  pernicious  effect ;  and  though  it 
may  be  conceded  that  a  single  offence  may  be  liable  only  to  the 
penalty  prescribed  by  the  statute,  yet  a  succession  of  such  acts  be- 
comes a  nuisance,  and  is  indictable.  Such  a  succession  and  repeti- 
tion of  the  acts  is  shown  in  this  case,  as  one  witness  says  that 
defendant  did  work  at  his  trade,  as  blacksmith,  in  his  shop  near 
Springville,  every  Sunday,  and  others  testify  to  similar  acts  on  many 
Sundays  within  twelve  months  before  the  finding  of  the  indictment; 
nor  is  it  necessary  to  a  conviction  that  the  proof  should  show  that 
any  person  was  disturbed  thereby.  It  is  sufficient  that  the  acts 
which  the  law  holds  as  illegal  and  forbidden,  have  been  done  in 
such  public  manner  as  to  have  been  open  to  the  observation  of  the 
public.  Their  tendency  is  to  corrupt  public  morals,  and  the  exam- 
ple is  pernicious,  and  contrary  to  law  and  the  well-being  and  good 
order  of  society. 

The  defendant  offered  to  prove  that  he  belonged  to  a  ^*  Christian 
sect,'*  who  kept  the  seventh  instead  of  the  first  day  of  the  week, 
as  Sunday.  '*  A  general  prohibition  against  doing  worldly  business 
on  the  Lord's  day,  extends  to  persons  who  conscientiously  observe 
the  seventh  day  of  the  week  as  the  Christian  Sabbath  :*'  1  Bishop's 
Criminal   Law,  sect.    267.       There    was,   therefore,  no   error  in 
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excluding  the  offered   testimony,  nor  in   refusing   to   charge   as 
requested. 

There  is  no  error  in  the  record  for  which  the  judgment  should  be 
reyersed,  and  it  will  be  affirmed. 


At  Cohmoh  Law. — The  principle 
of  the  first  head  note  to  the  principal 
case  is  probably  correct,  and  the  open 
violation  of  Sunday  was  probably  an 
offence  at  common  law  :  Camm.  t. 
JeandeJly  2  Orant's  Cas.  506  ;  Bishop's 
Or.  Law,  {  499,  and  cases  cited.  Bat 
doubt  has  been  cast  apon  this  doctrine : 
State  v.  Brookabank,  6  Ircd.  73;  State 
T.  Williams,  4  Id.  400,  and  cases  cited. 

Constitutionality  of  Statute 
Laws. — Most  of  the  states  of  the  Union 
have  statute  laws  forbidding  ordinary 
employments  on  Sunday.  Though  the 
constitutionality  of  such  laws  has  been 
questioned  frequently,  the  writer  knows 
of  but  one  instance  where  it  has  been 
done  successfully.  In  Ex  parte  Newman^ 
9  Cal.  502,  it  was  held  by  two  judges, 
Justice  Field  dissenting,  that  a  law 
which  prevented  a  Jew,  who  conscien- 
tiously observed  the  seventh  day  of  the 
week,  from  keeping  open  his  clothing 
store  on  Sunday  was  unconstitutional,  as 
being  a  '*  discrimination  and  preference" 
against  a  religious  belief,  and  as  hinder- 
ing the  free  enjoyment  of  property  rights. 
But  the  authority  of  this  case  was  over- 
ruled in  Elx  parte  Andrews^  18  Cal.  678, 
and  the  constitutionality  of  Sunday  laws 
has  been  upheld  by  a  remarkable  una- 
nimity of  authorities  :  Frolickstein  v. 
Majfor  of  Mobile^  40  Ala.  725  ;  Shover 
V.  State,  5  Eng.  (Ark.)  259  ;  State  v. 
Anderson,  30  Ark.  }Bl  ;  Ex  parte  Bird, 
19  Cal.  130  ;  Hall  v.  State,  3  Kcllcy 
(Oa.)  18  ;  Voglewng  v.  State,  9  Ind. 
112;  Eitel  v.  State,  33  Id.  201  ;  State 
V.  Bott,  31  La.  Ann.  663;  State  v. 
Awhs,  20  Mo.  214  ;  State  v.  Fear$on,  2 
Md.  310;  Bode  v.  Slate,  7  Gill  (Md.) 
326  ;  State  v.  Williame,  4  Ired.  (N.  C.) 
400  ;  Com.  v.  CoUon,  8  Gray  488  ;  3/e- 
gowan  Y.  Cam,,  2  Met.  (Ky.)  3;  Neu- 
endorff  v.  Duryea,  69  N.  Y.  557  ;  Peo- 


ple V.  Hoym,  20  How.  Pr.  76  ;  Linden- 
muUer  v.  People,  33  Barb.  548  ;  AfcGat' 
rick  V.  Wason,  4  Ohio  St.  £66  ;  Piqua  v. 
Zimnerlin,  35  Id.  607  ;  Com,  v.  Wolf,  3 
S.  k  R.  48  ;  Specht  v.  Com,,  8  Penn.  St. 
812  ;  City  Council  v.  Benjamin,  2  Strob. 
(S.  C.)  508 ;  Gabel  v.  Houston,  29  Tex. 
335  ;  Eisner  v.  State,  SO  Id.  524  :  Bohl 
V.  State,  3  Tex.  App.  683 ;  Swann  v. 
Swann,  21  Fed.  Rep.  299. 

Sunday  laws  are  upheld  both  as  a  pro- 
tection to  public  morals  and  as  establish- 
ing a  needed  sanitary  regulation.  In 
Ex  parte  Andrews,  18  Cal.  678,  the  ar- 
gument is  well  stated  :  '*  The  duty  of 
government  comprehends  the  moral  as 
well  as  the  physical  welfare  of  the  state ; 
and  in  this  instance  it  is  asserted  on  be- 
half of  this  law  that  the  passage  of  it 
is  essential  to  the  welfare  of  the  people, 
both  moral  and  physical.  It  is  claimed 
that  from  physical  causes  men  require 
respite  from  intellectual  and  physical 
labor,  in  the  proportion  of  one  day's 
rest  in  seven  ;  and  that  a  law  which 
enjoins  this  is  not  only  for  the  aggregate 
good  of  the  society,  but  for  the  benefit 
of  all  the  members.  It  is  said  that  the 
labor  of  six  days,  with  this  relaxation, 
is  more  productive  in  the  long  run  than 
the  uninterrupted  labor  of  the  week.  It 
is  said,  besides,  that  this  law  affords, 
indirectly,  protection  against  oppression 
to  employees,  women,  apprentices  and 
servants,  and  that  but  for  the  law,  men 
would  keep  open  stores  and  shops,  I>e- 
cause  their  neighbors  did  so,  and  that 
by  competition  a  sort  of  compulsion  ex- 
ists to  violate  **  the  laws  of  health." 

The  Supreme  Court  of  Ohio,  in  J/c- 
Gatrirk  v.  Wason,  A  Ohio  St.  566,  up- 
held Sunday  laws  as  a  sanitary  regula- 
tion purely.  In  that  case,  Thurman, 
C.  J.,  said  :  **  The  act  does  not  to  any 
extent  rest  upon  the  ground  that    it  is 
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immoral  or  irreligions  to  labor  on  the 
Sabbath  any  more  than  apon  any  other 
day.  It  simply  prescribes  a  day  of  rest 
from  motives  of  public  policy  and  as  a 
civil  regulation. "  See  also  Penusylrauia 
cases  cited,  tupra. 

On  the  other  hand  in  Lindenmufler  y. 
People^  33  Barb.  548,  much  stress  is  put 
upon  the  argument  that  Sunday  laws 
are  a  protection  to  public  morals.  The 
court  said  :  **  The  belief  of  no  man  can 
be  constrained,  and  the  proper  expres- 
sion of  religious  belief  is  guaranteed  to 
all ;  but  this  right,  like  every  other  right, 
most  be  exercised  with  strict  regard  to 
the  equal  rights  of  others ;  and  when  re- 
ligious belief  or  unbelief  leads  to  acts 
which  interfere  with  the  religions  wor- 
ship and  rights  of  conscience  of  th(»o 
who  represent  the  religion  of  the  country, 
as  established  not  by  law,  but  by  the 
consent  and  usage  of  the  community, 
and  existing  before  the  organization  of 
the  government,  their  acts  may  be  re- 
strained by  legislation,  even  if  they  are 
not  indictable  at  common  law.'' 

Judge  CooLEY  seems  to  regard  this 
latter  ground  as  the  more  tenable  argu- 
ment in  favor  of  Sunday  laws  :  Const. 
Lim.  477.  Though  it  would  seem  that 
his  objection  to  the  argument  based  upon 
the  necessity  of  one  dav's  rest  in  seven, 
as  having  no  proper  application  to  those 
who  conscientiously  observe  the  seventh 
day  of  the  week,  is  much  weakened  if  we 
consider  that  by  uniformity  alone  in  the 
day  observed  can  the  institution  be  pro- 
perly preserved  and  the  rights  of  «m- 
ployees  and  others  protected  :  Ex  parte 
Andrews,  supra;  Lyon  v.  Strong ,  6  Vt-, 
219. 

It  is  clear  on  authority  that  Sunday 
laws,  which  do  not  provide  that  the  sev- 
enth day  of  the  week  may  be  observed 
instead  of  Sunday  by  those  l>elicving  in 
the  sanctity  of  the  former  dav,  are  not, 
for  such  reason,  unconstitutional ;  and 
that  a  conscientious  observance  of  the 
seventh  day  is  no  defence  to  a  violation 
of  such   laws  ;  Frolickstein  v.  Mayor  of 


Mobile,  40  Ala.  725  ;  Ex  parte  AndrmcM, 
18  Cal.  678  ;  Ex  parte  Bird,  19  Id.  130; 
Com,  y.  Hyneman,  101  Mass.  30  ;  Com, 
y.  Hoe,  122  Id.  40 ;  Com.  v.  Wolf,  3  S. 
&  R.  48 ;  Specht  v.  Com^,  8  Penn.  St. 
312 ;  CUy  Council  v.  Benjamin^  2  Strob. 
(S.  C.)  508. 

Indeed,  in  Shretfeport  y.  Levy,  26  La. 
Ann.  671,  it  was  even  held  that  such  an 
exception  rendered  a  city  ordinance  in- 
valid. And  again  it  was  declared  in 
Simon* $  ExWe.  v.  GraU,  2  P.  &  W.  412, 
that  the  conscientious  scruples  of  a  Jew 
against  appearing  to  prosecute  his  suit  on 
Saturday  was  no  cause  for  a  continuance. 

We  cannot  conclude  the  constitutional 
argument  better  than  in  tiie  words  of 
Mr.  Bishop:  <*Tbe  institution  of  the 
Sabbath,  as  a  day  of  rest  from  worldly 
labor,  dear  to  him  who  reveres  it  for  its 
Di\'ine  origin,  has  to  the  statesman  and 
jurist  a  significance  of  a  ditferent  kind. 
It  is  the  corner  stone  of  poblic  morality 
and  happiness,  viewed  merely  as  of  civil 
regulation.  And  though  the  law  should 
not  foster  any  particular  sect  of  religion 
at  the  expense  of  the  rest,  or  even  at 
the  expense  of  him  who  conscientiously 
rejects  all  current  forms,  still  it  should 
not  cast  oflP  a  good  thing,  beneficial  to 
the  entire  community,  simply  because  the 
majority  of  the  people  believe  it  not  only 
to  be  good,  but  to  be  sanctioned  also  by 
religion :''  2  Bish.  Or.  Law,  {  951. 

VioLATiOK  OP  Statutes. — I.  Under 
the  English  statute  of  29  Car.  II.,  which 
is  substantially  followed  in  several  states 
of  the  Union,  '*  worldly  labor,  business 
or  work,"  on  Sunday  is  illegal  only  when 
within  the  *'  ordinary  calling"  of  tiie  per- 
son charged  with  violating  the  statute  : 
Drwry  v.  Drfontaine,  I  Taunt.  131  ; 
Smith  y.  Sparrow,  4  Bing.  84  ;  Bioxsome 
v.  Wii/iams,  3  B.  &  C.  232. 

And  the  sale  of  a  horse  on  Sunday  by 
one  who  does  not  commonly  deal  in 
horses  is  not  illegal  under  such  a  statute: 
Fennell  v.  liidler,  5  B.  &  C.  406  ;  .4iiiu 
v.  Kyle,  2  Yerg.  (Tenn.)  31.  Neither 
is  the  standing  of  a  stallion  by  one  not 
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engaged  in  that  business:  Scatfe  v. 
Morgan^  4  M.  &  W.  270.  Kor  the  hir- 
ing of  a  farm  laborer  :  Rex  v.  Whitntuh^ 
7  B.  &  C.  596. 

II.  The  statutes  of  many  of  the  states 
differ  from  the  English  statute  in  omitting 
the  limitation  **  within  their  ordinary 
calling :"  and  when  this  limitation  is  not 
expressed  it  is  not  to  ho  implied :  Bm- 
nett  T.  BrookMj  9  Allen  118. 

The  following  acts  hare  been  held  rio- 
lations  of  such  statutes  :  The  hauling  ot 
manure  {Spacht  v.  Com,,  8  Penn.  St. 
312)  ;  keeping  open  store  (Cincinnati  v. 
Jiiee^  15  Ohio  225)  ;  the  sale  of  liquors 
{State  Y.  AmbSf  20  Mo.  2U)  ;  loaning 
money  {Troeioert  v.  Decker ,  51  Wis.  51; 
Frost  V.  Plumb,  40  Conn.  Ill)  ;  and 
see  cases  of  Sunday  contracts,  in/ra, 

III.  The  statutes  of  other  states  omit 
the  word  '*  business/*  and  are  directed 
against  **  common  labor'*  only,  or  make 
use  of  terms  of  similar  import.  The  fol- 
lowing acts  have  been  held  to  bo  viola- 
tions of  such  statutes  :  selling  one  quart 
of  beer :  Voglesonij  v.  Statef  9  Ind.  112; 
Eitel  T.  State,  33  Id.  201  (criticizing, 
Wetzier  t.  State,  1 8  Id .  4 1 6)  ;  selling  one 
cigar  :  Foitx  r.  State^  33  Id.  215;  selling 
400  bushels  of  com:  Skiers  v.  Dugan,  18 
Ohio  489  ;  the  ordinary  employment 
of  an  attorney's  clerk:  Watts  ▼.  Van 
Ness,  1  Hill  76  ;  and  see  cases  on  Sun- 
day contracts,  in/ra.  Gaming  is  not 
'*  common  labor:'*  State  v.  Conger,  14 
Ind.  396. 

IV.  Under  the  statutes  of  other  states, 
the  act  complained  of  must  be  *'  to  the 
disturbance  of  others,"  to  be  illegal : 
Clough  T.  Shepherd,  31  N.  H.  490; 
Starr  &  Curt.  Rev.  Stat.  111.  824. 

For  cases  under  yet  other  statutes,  see 
Bognton  v.  Page,  13  Wend.  425  ;  King 
V.  Younger,  5  T.  R.  449 ;  Com,  v. 
LgnrM,  8  Gray  384 ;  Com,  v.  Harrison, 
11  II.  308. 

ScKOAY  Contracts. — The  making 
of  contracts  on  Sunday  was  not  pro- 
hibite<I  at  common  law:  O' Umir\e  v. 
O'Bourke,   43   Mich.    58 ;    homcJ^  ▼. 


Keller,  5  Neb.  355  ;  Kepner  v.  Keefer^ 
6  Watts  231  ;  Swisher  v.  Williama, 
Wright  (O.)  754. 

I.  Under  the  statutes  of  those  states 
providing  that  the  act  complained  of 
must  be  '*  to  the  disturbance  of  others," 
and  also  under  statutes  forbidding  '*  com- 
mon labor"  only,  omitting  the  word 
'*  business"  and  similar  terms,  the  mak- 
ing of  contracts  ou  Sunday  is  not  illegal, 
according  to  the  weight  of  authority, 
where  the  making  of  such  contracts  is 
not  the  regular  business  of  the  party 
charged  with  violating  the  law  ;  Rich- 
mond V.  Moore,  107  111.  428  ;  Johnson  v. 
Brown,  13  Kan.  529  ;  Horauk  v.  Keeb- 
ler,  5  Neb.  355 ;  Bloom  v.  Richanis,  2 
Ohio  St.  387.  But  see  Link  v.  Clem- 
mens,  7  Blackf.  477.  A  previous  con- 
tract for  3unday  advertising  is  void, 
under  statutes  of  the  latter  class  ;  Smith 
V.  Wilcox,  25  Barb.  841. 

II.  Where  the  statute  contains  the  word 
''business,"  or  similar  terms,  Sunday 
contracts  are  invalid  :  Saitmarsh  v.  Tut- 
hUl,  13  Ala.  390  ;  Dodson  v.  Harris,  10 
Id.  566 ;  Pattee  v.  Greeley,  13  Met. 
284  ;  Adams  v.  Uameii,  2  Doug.  (Mich.) 
73  ;  Wight  v.  Geer,  1  Root  474  ;  Tuwte 
V.  Larrabee,  13  Shepley  (Me.)  464  ; 
Kepner  v.  Keejer,  6  Watts  231  :  Lovejoy 
V.  Whipple,  18  Vt.  379;  Berrill  v. 
Smith,  2  Miles  (Pa.)  402  ;  O'Donnell  v. 
Sweeney,  5  Ala.  470  ;  Hill  v.  Sherwood, 

3  Wis.  343;  I/iil  v.  bilker,  41  Ga. 
449  ;  Bradley  v.  Rea,  103  Mass.  188  ; 
Tucker  v.  Mowrey,  12  Mich.  378  ;  Allen 
V.  Deming,  14  N.  H.  133;  Fennel  v. 
Ridler,  5  B.  &  C.  406  ;  1  Swift's  Syst. 
367.     But  contra,  Reynolds  v.  Stevenson, 

4  Ind.  619.  A  previous  contract  can- 
not be  rescinded  on  Sunday :  Benedict 
V.  BachelJer,  25  Mich.  425.  An  action 
of  deceit  in  the  sale  of  a  horse  on  Sun- 
day, contrary  to  law,  can  not  be  main- 
tained :  Northrup  v.  Foot,  14  Wend. 
248;  Robertson  y,  French,  \2  Met.  24. 
And  the  parties  to  an  illegal  Sunday 
contract  will  be  left  in  statu  quo :  Myers 
V.  Meinrath,  101  Mass.   366 ;  Moore  v. 
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Kendally  1  Chand.  33  ;  Chestnut  r.  Ear- 
baughf  78  Penn.  St.  473 ;  Blakedey  r. 
Johnson,  13  Wis.  530.  Bat  it  has  been 
held  that  a  subtiequent  promise  to  pay  for 
liquor  purchased  on  Sunday,  may  be  en- 
forced :  Melchoir  r.  McCarty,  31  Wis. 
25S.  Though  no  presumption  will  be 
entertained  in  favor  of  the  ratification  of 
an  illegal  Sunday  contract :  Winfield  v. 
Dodge^  34  Mich.  355. 

A  Sunday  note  bearing  date  of  Mon- 
day, is  not  void  in  the  hands  of  an  inno- 
cent purchaser  :  Vinton  v.  Perk,  14  Mich. 
287  ;  Cranson  v.  CroM,  107  Mass.  489  ; 
Knox  V.  Clifford,  88  Wis.  651.  So  it  has 
been  said  that  a  Sunday  note  for  an  ante- 
cedent debt,  is  good  :  Kaufman  v.  Hamm, 
30  Mo.  387.  A  note  made  on  Sunday, 
but  delivered  on  Monday,  is  valid,  and 
takes  effect  from  date  of  delivery : 
Qough  V.  Dams,  9  N.  H.  500 ;  Hill  v. 
Dunham,  7  Gray  543  ;  Hilton  t.  Hough- 
ton, 35  Me.  143  ;  Dohoney  v.  Dohoney, 
7  Bush  217  ;  King  v.  Fleming,  72  111. 
21  ;  Banks  Y,  Wertz,  13lnd.  203;  Com. 
V.  Kendig,  2  Penn.  St.  448 ;  Lovejoy  v. 
Whipple y  18  Vt.  379  ;  Adams  v.  Gay, 
19  Id.  358.  So  of  an  official  bond : 
Hall  V.  Parker,  37  Mich.  590  ;  and  of 
a  land -contract:  Lamore  v.  Frisbee,  43 
Mich.  186.  A  note  made  and  delivered 
on  a  secular  day,  to  take  effect  on  Sun- 
day, is  not  void :  Stacy  v.  Kemp,  97 
Mass.  166. 

Under  the  English  and  similar  statutes, 
Sunday  contracts  are  not  void,  as  **  busi- 
ness," unless  they  be  further  shown  to  be 
**  business**  **  in  the  ordinary  callings  of 
the  parties  thereto:**  Sanders  v,  John- 
son, 29  Ga.  526  ;  Begbie  v.  Levi,  1  C 
&J.  180. 

Neckssitt  and  Chahitt. — All  of 
the  statutes,  we  believe,  except  from  their 
operation  cases  of  **  necessity  and  char- 
ity.** From  the  nature  of  the  case,  no 
strict  definition  of  these  terms  can  be 
given.  **The  best  we  can  do  is  to  judge 
of  case^  as  they  arise,  and  to  treat  them 
as  within  the  prohibition  or  the  saving 
clause  of  the  statute  according  to  the  spe- 


cific features  which  each  presents  :**  Com, 
T.  Johnston,  2  Am.  L.  Reg.  (0.  S.)  285, 
432,  517. 

In  McGatrich  r.  Waaon,  4  Ohio  St. 
566,  Thurman,  C.  J.,  said :  "  The  ne- 
cessity spoken  of  in  the  statute  is  not  sn 
absolute,  uncontrollable  necessity  only ; 
but  may  be  a  necessity  created  by  the  ex- 
igencies of  society  or  trade.*'  And  as 
was  said  by  Pabsovb,  C.  J.,  in  Com. 
y.  Knox,  it  is  sufficient  that  there  be  "  a 
moral  fitness  or  propriety*'  in  the  act :  6 
Mass.  76 ;  BenneU  v.  Brooks,  9  Allen 
118. 

Yet  the  above  should  be  considered  in 
connection  with  the  limitation  laid  down 
in  Com,  v.  Johnston,  supra:  '*  If  we  de- 
cide that  necessity  and  charity  mean  con- 
venience *  *  ♦  we  emasculate  the  stat- 
ute and  sweep  away  the  guard  which  the 
legislature  threw  around  not  only  the 
morals  of  society,  but  the  physical  health 
and  well  being  of  both  men  and  beasts.'* 
See  alsOy  Com,  t.  San^teon,  97  Mass.  407. 

'*  In  considering  what  is  lawful  or  fit 
to  be  done  on  the  Lord*8  day  *  chanty* 
must  include  everything  which  proceeds 
from  a  sense  of  moral  duty  or  a  feeling 
of  kindness  and  humanity  and  is  intended 
wholly  for  the  purpose  of  the  relief  or 
comfort  of  another  and  not  forone*sown 
benefit  or  pleasure.  That  a  visit  to  a 
sick  child  or  other  relative  upon  the 
Lord's  day  is  within  the  exception  is  well 
settled.  »  *  *  The  same  reason  extends 
to  the  case  of  a  sick  friend  :**  DofU  v. 
L.  ^  B.  Rd,,  118  Mass.  195. 

The  following  acts  have  been  declared 
judicially,  to  come  within  the  meaning 
of  the  various  statutes  in  excepting  works 
of  *•  necessity  and  charity  ;**  work  neces- 
sary to  prevent  spoiling  of  malt  for  beer 
{Crocket  V,  State,  33  Ind.  416)  ;  gather- 
ing and  boiling  sap  where  necessary  to 
save  (Morris  v.  State^  31  Ind.  189; 
Whitcomb  r.Gilman,  35  Vt.  297)  ;  gath- 
ering and  marketing  melons  to  prevent 
spoiling  (  Wilkinson  v.  State,  59  Ind. 
416):  harvesting  "dead  ripe"  wheat 
(Turner  v.  State,  67  Ind.  595)  ;  rcmo^- 
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ing  logs  broken  from  mft  to  place  of 
safety  iParraalee  ▼.  Wilks,  32  Barb. 
539)  ;  loading  a  sbip  in  danger  (7%« 
Richard  Matt,  1  Biss.  440 ;  Smith  v. 
Schooner  J.  C.  King,  10  Pitts.  L.  J. 
274)  ;  attending  lock  on  navigable  river 
{Murray  v.  Com.,  24  Penn.  St.  270)  ; 
hiring  horse  to  take  prisoner  to  jail 
(jFY«Aer  v.  Kyle,  27  Mich.  454)  ;  carry- 
ing  mails  (Com.  v.  Knox,  6  Mass.  76)  ; 
repairing  dangeroas  highway  {Flagg  t. 
MiUhury,  4  Cnsh.  243)  ;  gathering  feed 
for  hogs  (Edgerton  v.  State,  67  Ind.  568) ; 
making  bill  of  sale  where  necessary  to 
save  debt  {Hooper  v.  Edufards,  18  Ala. 
280)  ;  visiting  or  getting  medicine  for 
sick  child  or  friend  {McClary  v.  Lowell, 
44  Vt.  116;  Gorman  v.  Lowell,  117  Mass. 
65  ;  Doyle  v.  L,4r  B.  Rd.,  118  Id.  195); 
risiting  parents  (Logan  v.  Matthews,  6 
Penn.  St.  417);  servant's  driving  mas- 
ter's coach  to  church  ( Com,  v.  Nesbit,  34 
Penn.  St.  398)  ;  making  will  {Bennett 
T.  Brooke,  9  Allen  118);  bringing  of 
servant  to  master's  house  to  prepare  meals 
{Crorsman  v.  Lynn,  121  Mass.  301)  ; 
loading  vessel  to  avoid  close  of  naviga- 
tion {McGatrick  y.  Wason,  4  Ohio  St. 
566 ;  but  contra^  Pate  v.  WHghty  30  Ind. 
476)  ;  selling  one  cigar  from  hotel  stand 
(  Carver  r.  State,  69  Id.  61 )  ;  sale  of  li- 
quor by  innkeeper  to  guest  {Hall  v.  State, 
4  Har.  (Del.)  132  ;  but  contra.  Omit  v. 
Com. I  21  Penn.  St.  426  ;  and  Com,  r. 
Barr,  34  Id.  86)  ;  holding  spiritualistic 
meeting  {Feital  v.  3/.  Rd.,  109  Mass. 
398)  ;  taking  subscription  to  church  fund 
{Allen  T.  Duffie,  43  Mich.  1  ;  Dale  v. 
Knappf  24  Alb.  L.  J.  432  ;  but  see 
Catlett  V.  M.  E.  Church,  62  Ind.  365)  ; 
holding  meeting  of  benevolent  society 
{People  V.  y.  M,,  ^x.,  Soe,,  65  Barb. 
357)  ;  letting  of  carriage  for  act  of  ne- 
cessity or  charity  {Myera  v.  State,  1 
Conn.  502)  ;  running  street  car  {A,  ff 
&  Rd.  V.  Renz,  55  Ga.  1^  ;  but  oontrOf 
C6m.  T.  Jeandell,  2  Grant's  Cas.  506. 

The  following  acts  have  been  declared 
not  to  come  within  the  exception  in  fayor 
of  works  of  **  necessity  and  charity:" 
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driving  omnibus  for  common  hire  {Corn, 
T.  Johnston,  2  Am.  L.  Reg.  (O.  S.)  285, 
432,  517)  ;  impounding  hogs  {FVost  v. 
Hull,  4  N.  H.  153)  ;  keeping  open  bar- 
ber shop  {State  r. Lorry f  7  Bax.  (Tenn.) 
95  ;  Com.  v.  Jacoims,  1  Penn.  L.  Gaz; 
Bcp.  491  ;  Phillips  t.  Innes,  4  Clark  & 
F.  234)  ;  cleaning  gig  (Z««s/teT.  Mackie, 
32  Am.  Rep.  558)  ;  cleaning  out  wheel- 
pit  to  avoid  stoppage  on  secular  day^ 
{McGrath  t.  Merwin,  112  Mass.  467); 
hoeing  crops  in  need  of  cultivation  (  Com. 
y.  Josselyn,  97  Mass.  411)  ;  gathering 
seaweed  on  retired  beach,  to  prevent 
washing  away  {Com.  t.  Sampson,  97 
Mass.  407)  ;  travelling  to  serve  civil  pro- 
cess (Pearce  v.  Atwood^  13  Mass.  324)  ; 
or  to  conduct  legal  business  {Bosworthv. 
Swansey,  10  Met.  363)  ;  or  to  supply 
fresh  meat  {Jones  v.  Andover,  10  Allen 
1 8) .  And  it  has  been  said  that  the  neces- 
sity must  be  real  and  not  fancied  :  John' 
son  V.  Irasburgh,  47  Yt.  28,  and  cases 
cited. 

Legal  Pbooeedinob. — At  common 
law,  only  judicial  proceedings  appear  to 
have  been  forbidden  on  Sunday,  and 
purely  ministerial  acts  performed  upon 
that  day  were  valid  :  Hammons  v.  State, 
59  Ga.  164  ;  Weldon  t.  Colquitt,  62  Id. 
449  ;  Merritt  v.  Earle^  31  Barb.  38 ; 
Story  V.  Elliot,  8  Cow.  27  ;  Clough  v. 
Shepherd^  31  N.  H.  498.  Service  of 
civil  process  on  Sunday  was  roid  :  Shavt 
T.  Dodge,  5  N.  H.  462. 

A  rerdict  is  not  invalid  because  re- 
turned upon  Sunday :  Jane*  t.  Johnson, 
61  Ind.  257  ;  McCorkle  v.  State,  14  Id. 
39;  Joy  v.  State,  Id.  139;  Rosser  V. 
McColly,  9  Id.  587  ;  Cory  t.  SHcox,  5 
Id.  370  ;  Huidekoper  y.  Colton,  3  Watts 
56.  But  this  principle  has  been  denied : 
Bass  V.  Irvin,  49  Ga.  436 ;  Davis  v. 
Fish,  I  Greene  (la.)  410. 

Taking  bail  on  Sunday  is  within  the 
exception,  **  works  of  necessity  and 
charity  :"  Johnston  r.  People,  31  HI. 
469  ;   Weldon  T.  Colquitt,  62  Ga.  44  9. 

ChaS.  a.  ROBBUfS. 

Lincoln,  Neb. 
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U.  S.  Circuit  Courts  JE.  D.  of  Pennsylvania. 

KIDD  V,  SMITH.* 

A  ooart  of  equity  will  not  interfere  by  injunction  to  restrain  a  libel  calculated  to 
injure  property. 

The  recent  English  authorities  which  sustain  the  right  of  the  courts  to  grant 
injunctions  against  libels,  are  based  upon  Acts  of  Parliament,  and  not  on  the  gen- 
eral principles  of  equity  jurisprudence. 

The  existence  of  malice  in  publishing  the  libel,  can  make  no  difference  in  the 
jurisdiction  of  the  court. 

A  bill  in  equity  set  forth  that  plaintiff  was  engaged  in  the  business  of  making  and 
selling  an  article  under  a  patent ;  that  defendants,  two  of  whom  had  been  in  his 
employ,  engaged  in  the  manufacture  and  sale  of  a  rival  article  infringing  his  patent ; 
that  he  thereupon  filed  a  bill  against  them  to  restrain  the  infringement,  and  that 
pending  proceedings  in  that  suit,  the  defendants  maliciously  published  drcnlars,  con- 
taining false  and  defamatory  statements  concerning  the  plaintiff,  and  concerning  the 
validity  of  the  patent,  for  the  purpose  of  injuring  plaintiff's  bnnness.  Plaintiff 
prayed  for  an  injunction  to  restrain  defendants  from  publishing  the  aforesaid  Ubd. 
Held^  that  the  court  had  no  jurisdiction  to  grant  such  relief. 

Motion  for  preliminary  injanction. 

The  bill  set  forth  that  complainants  carried  on  the  basiness  of 
making  a  light,  known  as  the  Albo-carbon  light,  under  a  patent ; 
that  the  defendants,  two  of  whom  had  formerly  acted  as  agents  for 
said  light,  were  manufacturing  a  rival  light,  known  as  the  Crystal- 
carbon  light ;  that  complainants  had  filed  a  bill  against  defendants, 
for  an  injunction,  on  the  ground  that  the  crystal-carbon  light  was 
an  infringement  of  the  aforesaid  patent ;  that  pending  that  suit, 
defendants  maliciously,  for  the  purpose  of  injuring  oomplainants' 
business,  published  certain  circulars  containing  false  and  defama- 
tory statements  as  to  complainants*  light  and  the  patent  under  which 
it  was  made,  and  that  complainant's  business  was  being  damaged 
thereby,  to  an  extent  that  was  irreparable.  Complainants  asked  for 
an  injunction,  restraining  defendants  from  publishing  copies  of  the 
circulars  or  making  libellous  or  slanderous  "statements  concerning 
the  business  of  complainants  or  concerning  the  validity  of  said  letters 
patent,  pending  the  trial  and  adjudication  of  the  same. 

Walter  George  Smith,  Francis  Rawle  and  A.  Q.  Kea^y  for 
complainants. 

JE.  Clinton  Rhoads  and  F,  Carroll  Brewster^  for  respondent 

1  See  note  to  Loog  y,  Bean^  28  Am.  L.  Keg.  (K.  S.)  709. 
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The  opinion  of  the  court  was  deliyered  by 

Bradlbt,  J. — We  are  asked  to  grant  an  injunction  in  this  case, 
to  restrain  the  defendants  from  publishing  certain  circular-letters, 
which  are  alleged  to  be  libellous  and  injurious  to  the  patent-rights 
and  business  of  the  complainants ;  and  from  making  or  uttering 
libellous  or  slanderous  statements,  written  or  oral,  of  or  concerning 
the  business  of  the  complainants,  or  concerning  the  validity  of 
their  letters-patent,  or  of  their  title  thereto,  pending  the  trial  and 
adjudication  of  the  principal  suit  which  is  brought  to  restrain  the 
infringement  of  said  patents. 

The  application  seems  to  be  altogether  a  novel  one,  and  is  urged 
principally  upon  a  line  of  recent  English  authorities,  such  as  Dixon 
V.  Holden,  L.  R.,  7  Eq.  488 ;  ThorUy  Cattle  Food  Oo.  v.  MaBaavf^ 
14  Chan.  Div.  763 ;  Thomas  v.  WiUiamSy  Id.  364,  and  Herman 
Loog  V.  Beanj  26  Id.  306.  An  examination  of  them,  and  other 
cases  relied  on,  convinces  us  that  they  depend  on  certain  peculiar 
Acts  of  Parliament  of  Great  Britian,  and  not  on  the  general  prin- 
ciples of  equity  jurisprudence. 

By  the  Common  Law  Procedure  Act  of  1854  (17  &  18  Vict.  c. 
125,  par.  79,  81,  82),  it  was  provided  that,  '^  in  all  cases  of  breach 
of  contract,  or  other  injury,  where  the  party  injured  is  entitled  to 
maintain,  and  has  brought  an  action,  he  may  *  *  *  claim  a  writ  of 
injunction  against  the  repetition  or  continuance  of  such  breach  of 
contract  or  other  injury,"  &c. ;  and  ''  in  such  action,  judgment  may 
be  given  that  the  writ  of  injunction  do  or  do  not  issue,  as  justice 
may  require,"  and  further  (par.  82),  the  plaintiff  may  at  any  time 
after  the  commencement  of  his  action,  apply  ex  parte  for  an  injunc- 
tion. 

This  statute  gave  to  the  judges  of  the  common-law  courts,  the 
power  to  issue  injunctions  in  the  cases  specified  [i.  e.,  breaches  of 
contract  or  other  injury),  to  prevent  a  repetition  or  continuance  of 
the  injury  for  which  suit  was  brought. 

By  the  Judicature  Act  of  1878  (36  &  37  Vict.  ch.  66,  par.  17), 
it  was  enacted  that  the  High  Court  of  Justice  should  have  and  ex- 
ercise *'  the  jurisdiction  which,  at  the  commencement  of  this  act, 
was  vested  in,  or  capable  of  being  exercised  by  all  or  any  one  or 
more  of  the  judges  in  (the  common-law)  courts,  respectively,  sitting 
in  court  or  in  chancery,  or  elsewhere,  when  acting  as  judges  or  a 
judge,  in  pursuance  of  any  statute,  law  or  custom,  and  all  powers 
given  unto  any  such  court,  or  to  any  such  judges  or  judge,  by 
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any  statute,  and  also  all  ministerial  powers,  duties  and  author- 
ities, incident  to  any  and  every  part  of  the  jurisdiction  so  trans- 
ferred." 

As  the  High  Court  of  Justice,  established  by  the  Judicature  Act 
of  1873,  was  an  amalgamation  of  all  the  courts  of  original  juris- 
diction of  Westminster  Hall,  including  the  Court  of  Chancery, 
which  became  merely  one  of  the  divisions  of  the  High  Court,  it  fol- 
lowed that  the  Court  of  Chancery  became  invested  with  the  juris- 
diction which  was  given  to  the  common-law  courts,  by  the  Common 
Law  Procedure  Act  of  1854  ;  and  hence  became  vested  with  power 
to  grant  injunctions  to  prevent  the  continuance  or  repetition  of  an 
injury,  which  was  actionable  in  any  court,  and  for  which  an  action 
was  brought,  although  the  power  to  grant  injunctions  in  cases  of 
libel,  was  resisted  in  several  instances  by  very  high  authorities,  as 
in  the  case  of  the  Prudentiod  Ins.  Co,  v.  Knotty  10  Gh.  App.  142, 
by  Lord  Chancellor  Cairns  and  Lord  Justice  Jambs  ;  and  in  that 
of  Beddow  v.  BeddoWy  9  Ch.  Div.  89,  by  Sir  Gborob  Jbssbl. 
The  practice  of  issuing  such  injunctions,  however,  finally  pre- 
vailed. This  statute  law  of  Great  Britain  is  suflScient  to  account 
for  the  English  cases  relied  on  by  the  complainants,  and  is  undoubt- 
edly the  basis  on  which  they  really  stand. 

In  the  case  of  ThorUys  Cattle  Food  Co.  v.  Mussaniy  14  Ch. 
Div.  763,  a  leading  case  on  the  subject,  Malins,  V.  C,  says,  re- 
ferring to  previous  cases  :  ^'  I  think  these  cases  at  law  establish  this 
*  *  *  doctrine ;  that  where  one  man  publishes  that  which  is  inju- 
rious to  another,  in  his  trade  or  business,  that  publication  is  action- 
able, and  being  actionable,  will  be  stayed  by  injunction,  because  it 
is  a  wrong  which  ought  not  to  be  repeated.*'  This  is  an  evident 
reference  to  the  Common  Law  Procedure  Act ;  and  other  cases  ex- 
pressly refer  to  the  act. 

Thus,  in  the  case  of  Quartz  EUl  Consolidated  Mining  Co.  v. 
Beall^  20  Ch.  Div.  501,  as  late  as  1882,  Sir  Georgb  Jessel,  says : 
^'  This  is  an  appeal  from  a  decision  of  Vice  Chancellor  Bacon, 
granting  an  injunction  upon  interlocutory  application,  to  restrain 
the  publication  of  a  libel.  I  have  no  doubt,  whatever,  that  there 
is  jurisdiction  to  grant  such  an  injunction.  It  is  plain  that  the 
jurisdiction  conferred  in  the  common-law  courts,  by  the  Common 
Law  Procedure  Act  of  1854,  extended  to  the  granting  of  such  an 
injunction.  The  79th  section  is  as  large  in  terms  as  can  well  be, 
and  the  32d  section  allows  ex  parte  injunctions  in  every  case  where 


KIDD  V.  SMITH.  733 

a  final  injunction  coald  be  granted,  under  the  79th  section.  Of 
course,  under  the  rule  of  omne  majus  continet  in  se  minics,  if  the 
court  can  grant  an  injunction  ez  parte^  dfortioriy  it  can  grant  it  on 
notice.  It  is,  therefore,  clear  to  my  mind,  that  the  common-law 
courts  had  this  jurisdiction  in  all  common-law  actions.  That  juris- 
diction is  transferred  to  the  High  Court,  and  that  would  suffice  to 
decide  this  question  of  jurisdiction.  But,  by  the  Judicature  Act 
of  1873,  sect.  25,  sub.  sect.  8,  a  larger  jurisdiction  to  grant  injunc- 
tions than  existed  before,  is  given  in  every  case ;  and  in  my  opinion, 
that  enactment  extends  the  general  jurisdiction  given  in  common- 
law  actions,  to  all  actions  whether  in  equity  or  at  common  law. 
The  result,  therefore,  is  that  there  is  jurisdiction  in  a  proper  case, 
upon  interlocutory  application  to  restrain  the  further  publication  of 
a  libel." 

But  neither  the  statute-law  of  this  country  nor  any  well  consid- 
ered judgments  of  the  courts,  had  introduced  this  new  branch  of 
equity  into  our  jurisprudence.  There  may  be  a  case  or  two  looking 
that  way,  but  none  that  we  deem  of  sufficient  authority  to  justify 
us  in  assuming  the  jurisdiction.  The  authority  of  the  Supreme 
Court  of  Massachusetts,  in  the  cases  of  Boston  Dialite  Co.  v.  Flat' 
encey  114  Mass.  69,  and  Whitehead  v.  Kitsofi^  119  Id.  484,  is  flatly 
against  it.  So,  also,  are  the  New  York  cases  of  the  New  York 
Juvenile,  ^c^  Society  v.  RooBeveU^  7  Daly  188 :  Brandreth  v. 
Lancey  8  Paige  24 ;  Munger  v.  Dicky  55  How.  Prac.  132  ;  also, 
the  Georgia  case  of  Caswell  v.  Central  Rd.  Co.,  50  6a.  70 ;  and 
the  Missouri  case  of  L\fe  Association  of  America  v.  Booger^  3  Mo. 
App.  178. 

We  do  not  regard  the  contrary  decision  in  Croft  v.  Riehardsony  59 
How.  Pr.  356,  as  of  sufficient  authority  to  counteract  these  cases  or  to 
disturb  what  we  consider  to  be  the  well-established  law  on  the  subject 
That  law  clearly  is,  that  the  Court  of  Chancery  will  not  interfere 
by  injunction,  to  restrain  the  publication  of  a  libel,  as  was  distinctly 
laid  down  by  Lord  Chancellor  Cairns,  in  the  case  of  the  Pruden^ 
tial  Assurance  Co,  v.  Knotty  10  Ch.  App.  142,  where  he  says,  in 
reference  to  an  application  for  an  injunction  to  restrain  a  libel  cal- 
culated  to  injure  property :  '*  Not  merely  is  there  no  authority  for 
this  application,  but  the  books  afford  repeated  instances  of  the 
refusal  to  exercise  jurisdiction."  And  then  referring  to  several 
authorities,  '*  If  this  decision  has  since  been  overruled,  it  is  only 
because  of  the  enlarged  jurisdiction  conferred  upon  the  English 
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Courts,  by  the  statutes  referred  to.  It  is  a  standard  authority  on  the 
general  law,  independent  of  legislation/' 

We  do  not  think  that  the  existence  of  malice,  in  publishing  a  libel 
or  uttering  slanderous  words,  can  make  any  difference  in  the  juris- 
diction of  the  court.  Malice  is  charged  in  almost  every  case  of  libel, 
and  no  case  of  authority  can  be  found,  independent  of  statute,  in 
which  the  power  to  issue  an  injunction  to  restrain  a  libel  or  slander- 
ous words,  has  ever  been  maintained,  whether  malice  was  charged 
or  not. 

Charges  of  libel  and  slander  are  peculiarly  adapted  to  and  require 
trial  by  jury,  and  exercising  as  we  do,  authority,  under  a  system  of 
government  and  law,  which,  by  a  fundamental  article,  secures  the 
right  of  trial  by  jury,  in  all  cases  at  common  law,  and  which,  by 
express  statute,  declares  that  suits  in  equity  shall  not  be  sustained 
in  any  case  where  a  plain,  adequate  and  complete  remedy  may  be  had 
at  law,  as  has  always  heretofore  been  considered  the  case  in  cases 
of  libel  and  slander,  we  do  not  think  that  we  would  be  justified  in 
extending  the  remedy  of  injunction  to  such  cases.  The  application 
for  injunction  must  be  denied,  and  the  auxiliary  bill  is  dismissed 
with  costs. 


tm 
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SUPREME  OOURT  OF  ERRORS  OF  OONNEOTIOUT.^ 
SUPREME  OOURT  OF  FI<0RU>A.' 
SUPREME  OOURT  OF  ILLINOIS.' 
COURT  OF  ERRORS  AND  APPEALS   OF  BfARTLAND.* 
SUPREME  COURT  OF  OHIO.* 

Aqent.     See  BiRs  and  Notes. 

Assignment.    See  Deed;  Gift. 

Attachment. 

Foreign  Attachment — Certificaie  of  Sti>ek, — The  defendants,  residing 
in  the  state  of  Indiana  and  owning  stock  in  a  bank  located  there,  lodged 

>  From  J.  Hooker,  Esq.,  Reporter ;  to  appear  in  53  Conn.  Rep. 
<  From  D.  C.  Wilson,  Esq.,  Clerk.     The  cases  will  probaMjr  appear  in  81  or  11 
Florida  Rep. 

*  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  117  III.  Rep. 

*  From  J.  Shaaf  Stockett,  Esq.,  Reporter  ;  to  appear  in  65  Md.  Reports. 

*  From  Geo.  B.  Okey,  Esq.,  Reporter.    The  cases  will  probably  appear  in  44  or 
45  Ohio  St.  Reports. 
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a  certificate  of  the  stock,  with  a  blank  power  to  sell  and  transfer  it,  with 
a  corporation  in  this  state  as  collateral  security  for  a  loan,  its  value  being 
considerably  in  excess  of  the  loan.  Beld^  that  their  equitable  interest 
in  the  stock  could  not  be  reached  by  the  process  of  foreign  attachment 
in  this  state :    Window  v.  Fletcher,  53  Conn. 

Suit  on  Bond —  What  is  "  improperly**  Suin^  out  Attachment. — An 
attachment  is  **  improperly"  sued  out  within  the  meaning  of  the  statute 
when  the  plaintiff  has  no  meritorious  cause  of  action  of  that  class  in 
which  the  statute  authorizes  this  remedy,  or  having  such  a  cause 
of  action,  the  ground  alleged  in  the  affidavit  for  its  issue  is  untrue,  or 
not  one  of  the  grounds  enumerated  which  must  exist  before  it  can  be 
obtained  :  Steen  v.  Ros$,  21  or  22  Fla. 

Where  the  plaintiff  has  a  meritorious  cause  of  action  of  the  class  for 
which  an  attachment  may  lawfully  issue,  and  the  cause  for  its  issuance 
is  one  of  those  specified  in  the  statute,  and  such  cause  is  true,  a  dissolu- 
tion ef  the  attachment  for  some  mere  irregularity  in  the  papers,  is  not 
ground  for  recovery  on  the  attachment  bond  for  '*  improperly"  suing  out 
the  attachment :  Id. 

In  an  action  on  an  attachment  bond  for  ^'  improperly"  suing  out  the 
attachment,  the  declaration  must  state  in  what  the  impropriety  of  the 
issue  of  the  attachment,  within  the  meaning  of  the  statute,  consisted, 
and  it  is  not  sufficient  to  allege  simply  that  it  was  improperly  issued  :  Id, 

Attobnet.     See  Chrporation;  Evidence. 

Bank. 

Certified  Check — Liability  thereon — Collection  of  Check — -Negligence, 
— A  bank  which  certifies  a  check  drawn  upon  it,  is  primarily  liable  for 
its  payment,  the  same  as  upon  a  promissory  note  or  bond  given  by  it : 
Drovers*  Nat,  Bank  v.  Anglo  American  Packing  and  Provision  Co,,  117 
111. 

A  bank  taking  a  certified  check  on  another  bank,  either  as  a  payment, 
on  account,  or  for  the  purpose,  only,  of  collection,  is  entitled  to  show  that 
the  check  has  availed  nothing,  when  the  bank  so  receiving  the  same  has 
discharged  its  duty  by  an  effort  to  collect  it :  Id. 

But  if  the  bank  receiving  such  check,  either  on  account  or  for  col- 
lection, sends  the  same  directly  to  the  debtor  bank  for  payment,  and  the 
debt  is  lost  in  consequence  thereof,  the  bank  so  transmitting  the  check 
must  bear  the  loss  :  Id, 

Bankbxtptot. 

Property  of  the  Bankrupt — Subscription  Price  of  Stock  of  an  Incor- 
porated  Company — Discharge  of  Stockholder  m  Bankruptcy — Actions 
against  Bankrupt  for  an  Unpaid  Instalment — Debt  not  Provable  tn 
Bankruptcy. — ^The  law  will  not  compel  an  assignee  in  bankruptcy  to 
accept  property  of  the  bankrupt  which  is  onerous,  and  will  yield  nothing 
toward  the  payment  of  bis  debts  :   Olenn  v.  Howard,  65  Md. 

Where  the  subscription  price  of  the  stock  of  an  incorporated  company, 
was  only  to  be  paid  in  such  instalments,  and  at  such  times,  as  it  should 
be  called  for  by  the  company,  and  at  the  time  of  the  bankruptcy  of  a 
stockholder,  and  for  a  considerable  time  thereafler,  no  call  for  the  pay- 
ment of  his  subscription  had  been  made,  the  discharge  in  bankruptcy, 
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under  the  late  bankrupt  law  of  the  United  States^  of  such  stockholder, 
is  no  bar  to  an  action  against  him  for  an  instalment  of  his  subscription, 
subsequently  called  for ;  the  unpaid  subscription  for  the  stock  not  cod- 
stituting  such  a  debt  or  liability  as  was  provable  against  his  estate  in 
bankruptcy,  under  the  provisions  of  the  bankrupt  law  :  Id, 

Bills  and  Notes.     See  Partnership. 

Acceptance  by  Agent — Liability  of  Agent — Parol  Proof. — ^The  drawee 
of  a  bill  of  exchange,  drawn  by  the  *'  Kanawha  &  Ohio  Coal  Co.,"  was 
described  in  the  bill  as  *'  John  A.  Robinson,  Agt.,"  and  it  was  accepted 
by  him  as  "  John  A.  Bobinson,  Agent  K.  &  O.  C.  Co."  Held,  that  the 
acceptance  so  made  was  the  personal  obligation  of  John  A.  Robinson, 
and  that  in  a  suit  upon  the  acceptance  by  an  endorsee  against  him,  parol 
evidence  was  not  admissible,  in  the  absence  of  fraud,  accident  or  mis- 
take, to  show  that  the  defe|idant  so  accepted  the  bill,  intending  to  bind 
the  drawer  as  his  principal,  and  that  this  fact  was  known  to  the  plaintiff 
at  the  time  it  became  the  owner  and  holder  of  it :  Robinaon  v.  Kanawha 
Val  Bank,  44  or  45  Ohio  St. 

Promissory  Note — Fraud — Burden  of  Proof— -Bona  Fide  Holder  for 
Value — Knowledge  of  Facts  Impeaching  Validity, — If  fraud  in  the  pro- 
curement of  a  note  be  shown,  the  onus  is  cast  upon  the  plaintiff  to  show 
that  he  paid  value  for  the  note  before  maturity,  and  under  circumstances 
that  created  no  presumption  that  he  knew  of  the  existence  of  the  facts 
that  impeached  the  validity  of  the  instrument :  Orampton  v.  PerktM, 
65  Md. 

A  bona  fide  holder  of  a  negotiable  instrument  for  valuable  consider- 
ation, without  notice,  will  be  protected  against  the  antecedent  equities 
of  the  original  parties  ;  Id. 

But  actual  knowledge  of  the  impeaching  facts  at  the  time  of  taking 
the  paper,  notwithstanding  value  is  paid,  will  defeat  recovery  on  it :  Id. 

Alteration — Effect  of — Burden  of  Proof — If  the  acceptor  of  a  bill 
of  exchange  allege  affirmatively  that  it  has  been  altered  materially  and 
without  his  authority  since  he  accepted  it,  the  burden  is  upon  him  to 
prove  the  alleged  alteration.  The  production  of  the  bill  will,  if  the 
alteration  is  apparent  upon  its  fact,  make  a  prima  facie  case  for  the 
acceptor  and  throw  the  burden  upon  the  holder  to  show  that  the  alter- 
ation was  made  before  it  was  accepted.  The  party  producing  and  claim- 
ing under  the  paper  must  explain  every  apparent  material  alteration  and 
remove  every  suspicion  thereof,  of  which  there  is  evidence  on  its  face, 
before  he  can  recover.  If  there  is  nothing  upon  the  face  of  the  bill  to 
indicate  or  to  put  one  on  notice  as  to  the  alteration,  the  acceptor  must 
prove  it  by  extraneous  testimony :  Harris  v.  Bank  of  Jacksonville,  21 
or  22  Fla. 

The  bill  of  exchange  in  question  was  drawn  on  a  printed  blank  form, 
all  the  blanks  being  filled  in  the  handwriting  of  C.  F.  R.,  in  whose  hand- 
writing were  also  the  words  **  payable  at  Metropolitan  National  Bank, 
New  York  City."  The  words  **  Accepted,  James  A.  Harris,"  in  Har- 
ris' handwriting,  were  in  red  ink,  and  the  other  writing  on  the  paper  in 
black  ink :  Held,  that  there  was  apparent,  upon  the  face  of  the  bill  of 
exchange,  no  alteration,  nor  any  presumptive  evidence  or  reasonable 
ground  for  suspicion  thereof:  Jd, 
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Chxok.     See  Bank. 
Constitutional  Law. 

Insolvent  Law — Effect  of  on  Contract  with  Citizen  0/ another  State — 
Subscription  to  Corporation, — Where  the  subscription  price  of  the  stock 
of  a  company  incorporated  ander  the  laws  of  Virginia,  was  only  to  be 
paid  in  such  instalments,  and  at  such  times,  as  it  should  be  called  for 
by  the  company,  and  at  the  time  of  the  insolvency  of  a  stockholder,  and 
of  his  discharge  under  the  insolvent  law  of  Maryland,  no  call  for  the 
payment  of  his  subscription  had  been  made,  such  discharge  of  the  stock- 
holder is  no  bar  to  an  action  against  him  for  an  instalment  of  his  sub- 
scription subsequently  called  for,  even  though  the  unpaid  subscription 
may  have  constituted,  at  the  time  of  the  discharge  of  the  insolvent,  a 
debt  or  contract  within  the  meaning  of  the  insolvent  law — ^the  insolvent 
law  of  this  state  not  operating  to  discharge  a  contract  made  with  a  cit- 
izen or  corporation  of  another  state :   Glenn  v.  Clabaugh,  65  Md. 

Eminent  Domain — Taking  Land /or  Cemetery  Purposes, — The  burial 
of  the  dead  being  a  necessity,  land  may  be  taken  for  the  purpose  under 
the  authority  of  the  state  :  Evergreen  Cemetery  Association  y.  Beecher, 
53  Conn. 

And  land  taken  for  such  a  purpose  by  a  corporation  authorised  to 
establish  and  conduct  a  cemetery,  is  taken  for  public  use,  if  all  the  pub- 
lic have  a  right  of  burial  there,  even  though  the  expense  may  operate 
practically  to  exclude  some :  Id. 

But  a  corporation  does  not  take  land  for  a  public  use  where  the  public 
have  not,  and  cannot  acquire,  the  right  to  bury  in  it :  Id. 

Impeaching  Validity  of  Statute — Effect  of  Journals  of  Legislature^ 
Where  the  journal  of  each  house  of  the  general  assembly  shows  that 
a  law  received  the  concurrence  of  the  number  of  members  required  by 
the  constitution  for  its  adoption,  and  that  it  was  publicly  signed  in  the 
presence  of  each  house  by  its  presiding  officer  as  required  oy  sect.  17, 
art.  2,  of  the  constitution,  its  authenticity  cannot  be  impeached  by  parol 
evidence  that  one  or  more  of  the  members  in  either  house,  recorded  as 
concurring  in  its  adoption,  had,  prior  thereto,  been  seated  upon  the  de- 
termination of  a  contested  election,  by  less  than  a  constitutional  quo- 
rum, although  the  concurrence  of  such  member,  or  members,  was  neces- 
sary to  the  number  of  votes  required  by  the  constitution  for  the  passage 
of  the  law :  State  v.  Berron^  44  or  45  Ohio  St. 

Contract.    See  Damages. 

Conditional  Acceptance  of  an  offer  to  Sell — Receipt  of  a  Deposit, — 
To  constitute  a  contract  of  sale  of  land  by  the  acceptance  of  an  offer  to 
sell,  the  acceptance  must  be  unconditional.  No  contract  will  result  from 
a  letter  in  reply,  that  the  party  will  accept  the  offer  ''  provided  the  title 
is  perfect."  At  any  time  before  an  unconditional  acceptance  of  an  offer 
and  compliance  with  its  terms  it  may  be  withdrawn  :  Corcoran  v.  White, 
117  111. 

The  agents  for  the  owner  or  party  having  the  power  to  sell  a  lot,  gave 
to  a  party  desirous  of  purchasing  the  same,  a  receipt,  as  follows :  "  Re- 
ceived of  J.  H.  W.,  attorney  for  T.  R.  C  ,  his  check  for  $500,  as  deposit 
on  account  of  proposed  purchase  of  sub-lot  2,  &c.,  said  sum  of  $500, 
Vol.  XXXIV.— 93 
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when  paid,  to  apply  on  said  purchase  of  said  lot  at  $8000  cash,  or  to  be 
returned  to  him  in  case  said  sale  cannot  be  perfected,  say  within  sixty 
days  from  this  date,  or  in  case  the  title  should  prove  defective,  it  being 
understood  that  we  are  to  forward  a  deed  to  the  owner  of  said  lot  and 
recommend  its  execution.  Lyman  &  Giddings :"  Held,  not  the  evidence 
of  a  contract  of  sale,  but  only  a  proposed  purchase  and  agreement  of 
the  agents  to  forward  a  deed  and  recommend  its  execution :  Id. 

Copyright. 

Offieial  Reports  of  Cases — Riffht  of  Judges  and  Reporter. — ^Thc  judges 
and  the  reporter  being  paid  by  the  state,  the  product  of  their  mental 
labor  is  the  property  of  tbe  state,  and  the  state  has  power  to  take  for 
itself  a  copyright  of  it,  and  it  is  for  the  state  to  say  when  and  in  what 
manner  the  decisions  of  the  court  shall  be  published  :  Gould  v.  Banks, 
53  Conn. 

The  taking  of  the  copyright  does  not  offend  the  rule  that  judicial 
proceedings  shall  be  public.  The  courts  and  their  records  are  open 
to  all.  The  reasons  given  by  the  judges  for  their  determination  in  a 
particular  case  constitute  no  part  of  tl^e  record  therein  ;  and  these  are 
accessible  to  all  who  desire  to  use  them  in  the  enforcement  of  their 
rights:  Id. 

Corporation.    See  Constitutional  Law, 

Officers — Power  to  Employ  Attorney — Compromise  of  Suit — Ratifi- 
cation.— Where  the  by-laws  of  a  private  corporation  for  pecuniary  gain 
make  it  the  duty  of  its  president  to  exercise  a  general  supervision  over 
its  entire  business,  and  provide  that  all  the  property  of  the  company 
shall  be  under  his  control,  and  such  president  for  a  number  of  years 
before  had  acted  as  its  attorney,  and  looked  after  its  affairs  in  the  courts, 
this  will  be  evidence  of  his  authority  to  employ  attorneys  to  appear  for 
the  corporation  and  look  after  its  interests :  Wetherbee  v.  Fitch,  117  III. 

The  authority  of  an  attorney  to  prosecute  a  suit  does  not  involve  au- 
thority to  compromise  it.  Before  be  can  compromise  the  suit  he  must 
have  special  authority  for  that  purpose :  Id. 

Where  negotiations  by  an  attorney  employed  to  prosecute  an  ejectment 
suit  in  the  name  of  a  corporation,  but  in  fact  for  the  benefit  of  one  of  its 
creditors,  for  the  compromise  thereof,  were  well  known  to  the  president 
and  secretary  of  the  company  intrusted  with  its  affairs,  and  they  and 
the  attorneys  frequently  advised  as  to  the  suit,  and  they  made  no  objec- 
tion to  taking  a  sum  in  money  instead  of  the  land,  and  the  company 
afler  the  pomprombe,  accepted  the  benefit  of  the  settlement  in  the  pay- 
ment of  a  part  of  its  indebtedness,  it  was  held,  that  its  conduct  amounted 
to  a  ratification  of  the  compromise  of  its  attorneys :  Id. 

Criminal  Law.    See  HaheoM  Corpus. 

Possession  of  Stolen  Property,  cu  Evidence  of  GhiiU — Explanation  of 
such  Possession — Degree  of  Proof — It  is  error  for  the  court,  on  trial  of 
one  for  larceny,  to  instruct  the  jury  that  the  possession  of  the  stolen 
property  soon  afler  the  thefb  is  sufficient  to  convict,  unless  such  posses- 
sion is  satisfactorily  explained,  and  that  an  alibi  must  be  clearly  and 
satisfactorily  proved  before  that  defence  can  avail :  JBoye  v.  27ie  Pecple^ 
117  111. 


ABSTRACTS  OF  RECENT  DECISIONS.  739 

The  harden  of  proof  is  od  the  people  to  estahliuh  a  defoDdant's  guilt 
of  the  crime  charged ;  and  when  the  defendant  charged  with  larceny 
introduces  evidence  to  explain  his  recent  possession  of  the  stolen  pro- 
perty, and  tending  to  establish  an  cUiln^  if  the  jury,  after  considering 
the  evidence  introduced  by  him  as  to  either  or  both  such  questions,  in 
connection  with  the  other  evidence,  have  a  reasonable  doubt  of  his  guilt, 
they  should  acquit :  Id. 

Waters  v.  Ihe  People^  104  111.  544,  distinguished :  Id, 

Damages. 

Brecbeh  of  Contract  of  Sale  of  Personal  Property — Market  Price. — 
The  rule  for  the  assessment  pf  damages  for  the  breach  of  a  contract  for 
the  sale  of  personal  property,  is  the  difference  between  the  market  price 
of  the  article,  if  there  is  a  market  price,  where  it  is  to  be  delivered,  and 
the  contract  price :  Equitable  Gas  Light  Co,  v.  Bolt,  Coal  Tar  and 
Manufacturing  Co.y  65  Md. 

If  there  is  no  such  market  price  at  the  place  of  delivery,  and  the 
goods  are  costly  and  difficult  of  transportation  from  a  distance,  and  are 
intended  to  be  used  for  manufacturing  purposes,  then  the  market  price 
may  be  arrived  at  by  deducting  the  cost  of  manufacturing  and  the  price 
of  the  raw  material  from  the  market  price  of  the  manofaotured  article  : 
Id. 

Debtor  and  Crsditob. 

Retention  of  Possession —  Taking  of  Possession  before  Rights  of  Credr 
itors  Accrue. — A  vendee  who  takes  possession  at  a  time  subsequent  to 
the  sale,  but  before  the  rights  of  creditors  have  accrued  by  attachment 
or  otherwise,  can  hold  the  property  against  creditors :  GrUbert  v.  Decker^ 
53  Conn. 

The  retention  of  possession  raises  a  presumption  of  fraud  only  in  favor 
of  attaching  creditors  or  those  who  stand  in  their  position  :  Id. 

The  presumption  of  fraud  does  not  exist  in  the  case  of  the  sale  of 
property  exempt  from  execution :  Id, 

Deceit. 

When  Action  Maintainable. — ^The  plaintiff  alleged  in  his  complaint 
that  as  a  sub-contractor  in  the  construction  of  a  building  for  the  defend- 
ant, he  had  an  inchoate  lien  on  the  property  for  his  claim  and  was  about 
to  take  proceedings  to  perfect  it,  when  the  defendant,  for  the  purpose 
of  preventing  his  doing  so,  falsely  represented  to  him  that  she  had  paid 
the  original  contractor  in  full  and  that  nothing  was  due  him ;  and  that 
the  plaintiff,  believing  the  representation,  did  not  perfect  his  lien  and 
thereby  lost  it ;  claiming  damages  for  the  false  representation  :  Held, 
on  a  demurrer  to  the  complaint,  that  it  presented  a  good  cause  of  action: 
Alexander  v.  Church,  53  Conn. 

And  held  not  to  affect  the  case  that  it  did  not  appear  that  the  orig- 
inal contractor  was  irresponsible,  nor  that  a  demand  had  been  made  on 
him  for  payment.  The  plaintiff  was  entitled  to  his  lien  as  security,  with- 
out reference  to  his  remedy  against  the  original  contractor :  Id. 

Deed. 

Recording — Priority — BonaFide  Purchaser — Assignee  for  Benefit  of 
Creditors, — M.  made  a  deed  to  A.  of  a  house  and  lot  for  a  valuable  oon- 
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sideration.  The  deed  was  delivered  on  the  Ist  of  January  1883^  but  by 
oversight  was  not  left  for* record  until  the  19th  of  March  1884.  On  the 
17th  of  March  1884,  M.  made  an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  in  consideration  of  which  they  executed  a  gen- 
eral release  of  all  claims  and  demands  against  him.  This  deed  was 
recorded  on  the  day  of  its  date,  two  days  prior  to  the  deed  of  A. :  Edd^ 
1st.  That  the  provision  of  sect.  16,  of  art.  24,  of  the  code,  declaring 
that  where  there  are  two  or  more  deeds  conveying  the  same  property, 
the  deed  or  deeds  which  shall  be  first  recorded  according  to  law,  shall  be 
preferred,  if  made  bona  fide  and  upon  good  and  valuable  consideration ^ 
refers  to  deeds  as  between  persons  who  have  either  paid  or  advanced 
money  upon  the  faith  of  the  grantor's  actual  title  to  the  property  trans- 
ferred, or  who  have  accepted  specific  property  in  payment  of  a  specific 
debt.  2d.  That  an  assignee  of  all  the  debtor's  property  for  the  benefit 
of  his  creditors  is  not  a  bona  fide  purchaser  within  the  meaning  of  the 
code,  even  though  the  creditors  have  executed  a  general  release  of  all 
claims  and  demands  against  the  debtor  in  consideration  of  the  assign- 
ment :   Tyhr  v.  Abergh,  65  Md. 

Whether  if  the  release  had  been  executed  on  the  faith  of  the  debtor's 
ownership  of  the  house  and  lot  which  he  had  previously  sold,  thb  would 
have  constituted  the  assignee  or  the  creditors  bona  fide  purchasers  within 
the  meaning  of  the  code,  Quasre  f  Id, 

Construction — Premises  on  Bank  of  River — Canal — Dissolution  of 
Caned  Company — Reversion  of  Fee. — A  general  deed  of  premises  lying 
upon  the  bank  of  a  river,  in  which  is  constructed  a  canal,  conveys  the 
grantor's  rights  to  the  centre  of  the  stream  bounding  the  property.  And 
to  reverse  or  exclude  from  the  grant  any  such  rights,  the  conveyance 
should  contain  proper  words  of  such  reservation  or  exclusion  :  Day  v. 
Pittsburgh,  Y,  &  C.  Rd.,  44  or  45  Ohio  St. 

Where  the  canal  company,  owning  and  operating  such  canal,  had  the* 
right  only  to  use  for  canal  purposes,  the  bed  and  waters  of  such  river, 
on  ouster  of  such  company  from  its  corporate  franchises  and  its  dissolu- 
tion by  order  of  this  court,  the  trustees  winding  up  its  affairs  have  no 
power  to  convey  such  rights,  but  they  revert  to  the  proper  owners  :  Id, 

Equity. 

"Will  not  aid  Party  GhtUty  of  Fraud — Qualification  of  Rule, — Where 
a  debtor  understandingly  and  deliberately  conveys  away  his  property  to 
hinder  or  defraud  his  creditors,  a  court  of  equity  will  not  lend  him  its 
aid  to  recover  it  back :  Nichols  v.  McCarthy,  53  Conn. 

But  whether  a  party  guilty  of  an  independent  fraud  in  receiving  or 
retaining  property  upon  such  a  conveyance  should  be  allowed  to  avail 
himself  of  the  fact  that  the  conveyance  to  him  was  made  to  defraud 
creditors^  as  a  defence  against  a  suit  to  recover  the  property  back,  quaere. 
The  court  inclined  to  the  opinion  that  such  a  qualification  of  the  rule 
would  be  reasonable  :  Id, 

Evidence. 

Attorney — Privileged  Communications, — Instructions  by  a  grantor  to 
an  attorney  drawing  a  deed  are  not  ordinarily  privileged  communications. 
If  the  grantor  had  instructed  the  attorney  to  make  the  conveyance  to 
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the  grantee  id  trust,  it  woald  be  competent  for  the  attorney  to  testify 
that  such  were  the  instructions :  Todd  v.  Munson^  53  Conn. 

Death — Effect  of  Competency  of  Witness,— It  is  only  where  the  suit 
is  upon  the  cause  of  action,  to  which  one  party  is  dead,  that  the  other 
party  is  excluded,  to  preserve  mutuality  :  Homer  v.  Frazier,  65  Md. 

Where  such  contract  only  incidentally  arises  in  another  suit,  on  an 
other  contract  and  about  something  else,  as  matter  of  evidence  touching 
this  suit,  the  death  of  one  party  to  it  does  not  close  the  mouth  of  the 
other ;  but  he  is  a  competent  witness  :  Id, 

Execution.    See  Partnership, 

Executors  and  Administrators. 

Impounding  Share  of  Devisee  to  pay  Judgment, — Where  a  testator 
devises  the  rest  and  residue  of  his  estate,  after  the  payment  of  his  debts, 
among  his  ten  children,  equally,  the  share  of  each  child  to  be  charged 
with  all  advances  made  or  to  be  made  to  him  or  her,  the  administrators 
with  the  will  annexed  have  the  right,  as  against  the  judgment  creditors 
of  one  of  such  children,  to  impound  so  much  of  his  share,  as  may  be 
necessary  to  pay  a  judgment  recovered  against  such  administrators  on  a 
bond  of  such  child  on  which  the  testator  was  the  surety :  Stieff  v.  Col- 
Uns,  65  Md. 

Fraud.     See  Debtor  and  Oreditor, 

Frauds,  Statute  of. 

Pleading, — It  is  not  necessary  in  pleading  to  allege  a  promise  to  which 
the  Statute  of  Frauds  applies,  to  be  in  writing.  If  it  appear  in  the 
proof,  at  the  trial,  to  be  in  writing  it  is  sufficient :  Homer  v.  Frazier^ 
65  Md. 

A  plea,  in  addition  to  the  general  issue  plea,  that  the  promise  was 
not  in  writing,  is  an  argumentative  answer  to  the  declaration,  asserting 
nothing  which  is  not  cognizable  under  the  general  issue,  and  is  therefore 
demurrable :  Id, 

Sale  of  Land — Description, — An  agreement  for  the  sale  of  land  under 
the  Statute  of  Frauds  will  be  held  sufficient  as  to  its  description  of  the 
land  to  be  conveyed,  if  it  so  describes  a  particular  piece  or  tract  of  land 
that  it  can  be  identified,  located  or  found.  A  detailed  description  is  not 
necessary.  Where  the  description  shows  that  a  particular  tract  is  within 
the  minds  of  the  contracting  parties  and  intended  to  be  conveyed,  parol 
evidence  may  be  resorted  to,  to  apply  the  description  or  identify  the 
tract,  though  such  description  be  somewhat  general :  Lemte  v.  Clarky 
21  or  22  Fla. 

Gift. 

Asvignmeni  of  Stock — Delivery — Triut, — A  father  made  an  assign- 
ment under  seal  to  his  daughter  of  certain  shares  of  stock  in  a  corpora- 
tion. The  certificates  for  this  stock  at  the  date  of  said  assignment  had 
been  made  out  in  due  form  in  the  name  of  the  assignor,  but  remained 
in  the  certificate  book  of  the  corporation  just  as  they  were  executed,  and 
uncut  therefrom.  The  assignment  appeared  on  its  face  to  be  for  value, 
but  was  in  fact  intended  as  a  gift,  and  not  as  a  sale.     The  assignment, 
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which  contained  no  power  of  attorney  anthorizing  the  transfer  of  the 
stock,  was  letl  by  the  assignor  with  the  attorney  of  the  corporation,  with 
whom  also  was  left  the  book  of  certificates,  with  instruction  that  upon 
obtaining  the  assent  of  a  mortgagee  of  the  corporation,  the  transfer  of 
the  stock  should  be  made  to  the  daughter  on  the  books  of  the  company. 
No  transfer,  however,  was  made  in  the  lifetime  of  the  father.  On  a  bill 
filed  by  the  daughter  against  the  corporation  after  her  father's  death,  to 
compel  a  transfer  of  the  stock,  it  was  hdd,  1st.  That  the  assignment  was 
imperfect  without  an  actual  transfer  of  the  stock  on  the  books  of  the 
corporation,  and  equity  could  not  make  that  good  and  enforcible  as  a 
gift  inter  vivos,  which  was  incomplete,  and,  therefore,  not  enforcible  at 
law.  2d.  That  there  was  no  element  of  trust  in  the  case  upon  which 
the  claim  of  the  assignee  could  be  supported.  3d.  That  if  the  father 
had  declared  that  he  held,  or  would  thenceforth  hold  the  shares  of  stock 
in  trust  for  his  daughter,  then  perhaps  equity  would  seise  upon  and  en- 
force such  trust  for  the  benefit  of  the  donee,  although  voluntarily  cre- 
ated :  Baltimare  Retort  and  Fire  Brick  Co.  v.  Mali,  65  Md. 

Habeas  Corpus. 

The  to  review  Judgment  at  Law. — The  writ  of  haheas  corpus  does  not 
lie  to  review  a  judgment  at  law,  for  an  alleged  error  in  the  proceedings 
in  a  case,  where  the  court  had  jurisdiction  of  the  subject-matter  and  of 
the  person  :  Ex  parte  Smith,  117  111. 

A  petition  for  a  writ  of  habeas  corpus  showed  that  the  petitioner  was 
regularly  brought  before  the  grand  jury  as  a  witness;  that  he  refused  to 
answer  certain  questions  propounded  to  him,  and  that  the  court  there- 
upon fined  him  twenty-five  dollars,  and  on  refusal  to  pay  the  same,  or- 
dered him  to  stand  committed  to  the  county  jail  until  the  fine  and  the 
costs  should  be  paid  :  Heldf  that  if  the  court  erred  in  imposing  the  fine, 
the  remedy  was  by  appeal  or  writ  of  error,  and  not  by  the  writ  sought. 
If  the  order  had  been  simply  a  committal  until  the  petitioner  answered 
the  questions,  a  different  question  would  be  presented :  Id, 

HiOHWAT.     See  Negligence* 

Husband  and  Wifs. 

Alimony. — Suit  in  Foreign  State, — A.  and  P.  were  married  in  West 
Virginia,  at  their  domicile,  where  A.  retained  his  domicile,  but  P.  went 
to  Tennessee,  where,  in  ex  parte  proceedings,  she  obtained  a  divorce  d 
vinculo  from  A.,  but,  as  there  was  no  personal  service  upon  A.,  her  ap- 
plication for  alimony  was  dismissed  without  prejudice,  and  to  enable  her 
to  sue  for  it,  elsewhere.  She  then  brought  suit  here  for  alimony  alone, 
and  to  reach  certain  property  in  Ohio  belonging  to  A. ;  in  which  case 
she  obtained  service  upon  A.,  who  also  appeared  and  filed  pleadings  in 
the  case,  and  on  trial  the  court  found  sufficient  cause,  and  allowed 
her  alimony  :  Held,  P.  had  a  right  thus  to  bring  her  action  for  alimony 
alone,  and  she  could  have  her  claim  therefor  determined,  and,  if  sus- 
tained upon  trial,  the  court  could  allow  her  reasonable  alimony  out  of  the 
property  of  A. :    Woods  v.  Waddle^  44  or  45  Ohio  St. 

Injunotton.    See  Mortgage, 

Insolvent  Law.    See  Oonstiiuiianal  Law. 
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Mortgage. 

Fenanal  Property — Destruction  by  Mortgagor — Injunction, — A  court 
of  eqaitj  will  prevent,  by  injaDction,  a  mortgagor  from  impairiDg  the 
yalae  of,  or  destroying  the  property  embraced  in  the  mortgage-lien,  on 
which  the  mortgagee  has  a  right,  by  virtue  of  his  mortgage,  to  rely 
for  the  security  of  his  debt :  Logan  v.  Sladcy  21  or  22  Fla. 

When  a  merchant,  on  the  day  after  the  execution  of  a  mortgage  on 
his  stock  of  goods,  in  favor  of  some  of  his  creditors,  disposes  of  a  large 
amount  of  them  to  other  creditors,  in  payment  of  their  debts,  a  court  of 
equity  is  justified  in  enjoining  him  from  selling  said  goods  otherwise 
than  for  cash,  and  commanding  him  to  pay  the  proceeds,  after  deduct- 
ing expenses  of  sale,  into  the  registry  of  the  court :  Id, 

If  the  remedy  by  injunction  as  above,  proves  to  be  ineffectual,  the 
court  may  appoint  a  receiver  to  take  charge  of  the  goods,  and  dispose  of 
them  under  its  direction  :  Id, 

Neguoenob.    See  Bank, 

Owner  of  Factory  near  Highway — Open  Area, — The  defendant 
owned  a  factory,  set  back  ten  feet  from  the  line  of  a  city  street,  and  run- 
ning along  the  street,  eighty-eight  feet,  with  the  space  in  iront,  paved 
like  the  adjoining  sidewalk,  and  of  the  same  grade.  In  front  of  the 
factory  was  a  porch  extending  a  little  way  towards  the  street,  with  a 
door  in  it,  used  as  the  main  entrance,  and  by  the  side  of  the  porch,  a 
depressed  area  extending  along  the  building,  about  ten  feet  long,  three 
feet  wide  and  five  deep,  with  no  railing  to  protect  persons  from  falling 
in.  The  plaintiff,  on  a  lawful  errand,  undertook  to  go  in  the  evening 
from  the  street  to  the  porch,  and,  without  want  of  care,  fell  into  the 
open  area  and  was  injured :  heldy  that  the  defendant  was  liable :  Orogan 
V.  Schiele,  53  Conn. 

Where  a  person  has  so  made  the  way  leading  to  a  building  on  his 
premises,  as  to  invite  people  to  pass  along  the  way  to  such  building,  he 
IB  bound  to  keep  the  way  clear  of  dangers  :  Id, 

And  it  is  not  necessary  in  such  a  case,  that  the  person  using  the  way 
should  be  a  traveller  on  the  highway :  Id, 

Offioebb. 

School  Directors — Fraudulent  omiaion  to  defend  Suit — Relief  against 
Judgment — Persons  accepting  the  position  of  school  directors  should 
not  allow  their  private  interest  to  conflict  with  public  duty ;  and  equity 
and  good  faith  will  require  them  to  defend  suits  against  the  district,  and 
protect  its  property,  to  the  best  of  their  skill  and  ability,  regardless  of 
any  private  interest  they  may  have :  Noble  v.  School  Directors,  117  111. 

Persons  were  elected  school  directors  of  a  school  district,  pending  a 
bill  by  two  of  them  against  the  district,  seeking  to  divest  the  district  of 
property  purchased  by  it,  and  they  discharged  the  solicitors  employed 
by  their  predecessors  to  defend,  and  interposed  no  defence  whatever,  but 
allowed  a  decree  to  pass  in  their  favor  against  the  district  by  default.  It 
was  held,  that  as  the  decree  was  obtained  by  breach  of  official  trust,  it 
should  not  be  binding  on  the  district,  and  would  be  set  aside  on  a  bill 
by  the  district,  as  being  obtained  by  fraud  and  breach  of  duty,  and  a 
defence  allowed :  Id. 
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The  rule  that  denies  a  party  equitable  relief  against  a  judgment  or 
decree  when  he  has  been  guilty  of  negligence  in  making  a  defence,  does 
not  apply  to  the  case  of  public  officers,  who,  for  their  own  private  ends, 
and  with  selfish  motives,  allow  a  judgment  or  decree  to  pass  against  the 
interests  of  the  public  they  should  represent,  for  the  reason  that  the  pub- 
lic can  defend  only  by  and  through  its  proper  representatives  :  Id. 

Partnership. 

Power  of  Partner  to  sign  Note — Non- trading  Partnership. — In  the 
case  of  non-trading  partnerships,  the  individual  partners  have  not  the 
same  implied  authority  as  in  commercial  partnerships,  to  bind  the  firm 
by  note,  executed  in  the  name  of  the  firm  :  Pease  v.  CoUy  53  Conn. 

In  such  a  case  the  presumption  of  want  of  authority  may  be  overcome 
by  proof  of  express  authority,  or  of  such  a  state  of  facts  as  justly 
implies  authority :  Id. 

These  facts  may  be  a  course  of  conduct  on  the  part  of  the  firm,  the 
usage  of  similar  partnerships,  the  necessities  of  the  business,  or  a  ratifi- 
cation of  the  act  by  receiving  the  benefit  of  it :  Id. 

A  partnership  formed  for  conducting  a  theatre,  is  one  of  the  non- 
trading  class :  Id. 

Patent.     See  Payment. 

Payment. 

When  Voluntary — Purchase  of  License  under  worthleu  Patent. — 
Where  a  party  with  full  knowledge,  actual  or  imputed,  of  the  facts, 
voluntarily  without  duress,  fraud  or  extortion,  pays  money  upon  & 
demand,  though  not  enforcible  against  him,  he  cannot  recover  it  back: 
Schvoarzenbach  v.  The  Odorless  Excavating  Amaratus  Cb.,  65  Md. 

A.  relying  wholly  on  the  representations  of  B.,  made,  without  fraud, 
contracted  to  pay,  and  did  pay  B.,  a  fixed  sum  for  the  privilege  of  operat- 
ing under  a  certain  patent,  of  which  he  was  the  owner.  It  afterwards 
turned  out  that  the  patent  was  void ;  held^  that  A.  could  not  maintain 
an  action  for  money  had  and  received,  against  B.,  to  recover  back  the 
money  paid  under  said  contract :  Id. 

Pleading.     See  Frauds^  Statute  of. 

Trade-Mark. 

Use  of  Person* s  own  Name, — A  manufacturer  has  the  right  to  use  his 
own  name  as  a  mark  upon  his  goods,  although  it  be  the  same  name  with 
that  of  another  manufacturer  of  the  same  goods,  who  makes  the  name 
a  part  of  his  own  trade-mark,  where  there  is  no  false  representation  in 
such  use ;  and  the  majority  of  the  court  regarded  the  absence  of  ail 
fraudulent  designs  and  acts  established  by  the  finding  of  facts  in  the 
court  below :  Rogers  v.  Rogers^  53  Conn. 

Trust.    See  Gift. 


THE 


AMERICAN  LAW  REGISTER. 


DECEMBER  1886. 


THE  PRINCIPLE  OF  STARE  DECISIS. 

I.  Reasons  and  Importance  of  the  Rule. — The  policy  of  the 
courts,  and  the  principle  upon  which  rests  the  authority  of  judicial 
decisions  as  precedents  in  subsequent  litigations,  is  embodied  in  the 
maxim,  Stare  decisis  et  non  quieta  movere — to  abide  by  the  pre- 
cedents and  not  to  disturb  settled  points.  Its  meaning  is,  that 
when  a  point  of  law  has  been  once  solemnly  and  necessarily  settled 
by  the  decision  of  a  competent  court,  it  will  no  longer  be  considered 
open  to  examination,  or  to  a  new  ruling,  by  the  same  tribunal  or 
those  which  are  bound  to  follow  its  adjudications.  The  reasons 
which  underlie  this  rule  are  stated  by  Chancellor  Kent,  in  a  much 
quoted  passage  from  the  Commentaries,  as  follows :  '^  A  solemn 
decision  upon  a  point  of  law,  arising  in  any  given  case,  becomes  an 
authority  in  a  like  case,  because  it  is  the  highest  evidence  which  we 
can  have  of  the  law  applicable  to  the  subject,  and  the  judges  are 
bound  to  follow  that  decision  so  long  as  it  stands  unreversed,  unless 
it  can  be  shown  that  the  law  was  misunderstood  or  misapplied  in 
that  particular  case.  If  a  decision  has  been  made  upon  solemn 
argument  and  mature  deliberation,  the  presumption  is  in  favor  of  its 
correctness ;  and  the  community  have  a  right  to  regard  it  as  a  just 
declaration  or  exposition  of  the  law,  and  to  regulate  their  actions 
and  contracts  by  it.  It  would,  therefore,  be  extremely  inconvenient 
to  the  public,  if  precedents  were  not  duly  regarded  and  implicitly 
followed.  It  is  by  the  notoriety  and  stability  of  such  rules  that 
professional  men  can  give  safe  advice  to  those  who  consult  them ; 
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and  people  in  general  can  venture  with  confidence  to  buy  and  trust, 
and  to  deal  with  each  other.  If  judicial  decisions  were  to  be  lightly 
disregarded,  we  should  disturb  and  unsettle  the  great  landmarks  of 
property.  When  a  rule  has  been  once  deliberately  adopted  and 
declared,  it  ought  not  to  be  disturbed,  unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same  court,  except  for  very  cogent 
reasons,  and  upon  a  clear  manifestation  of  error ;  and  if  the  prac- 
tice were  otherwise,  it  would  be  leaving  us  in  a  state  of  perplexing 
uncertainty  as  to  the  law :"  1  Kent's  Gomm.  475.  And  see,  as 
enunciating  the  same  views,  Butler  v.  Duncomb,  1  P.  Wms.  452; 
aoodtith  V.  Otway,  7  T.  R.  419 ;  Selhy  v.  Bardons,  3  B.  &  Ad. 
17  ;  Anderion  v.  Jackson^  16  Johns.  402 ;  Bellows  v.  Parsons^  13 
N.  H.  256 ;  Bates  v.  Relyeay  23  Wend.  340  ;  Jansen  v.  Achtsofiy 
16  Kans.  358 ;  Gray  v.  Gray^  34  Ga.  499  ;  Lindsay  v.  Lindsay^ 
47  Ind.  286 ;  Day  v.  MunsaUy  14  Ohio  St.  488 ;  Jones  on  Bail- 
ments 60.  So,  Judge  Black  referred  to  the  principle  of  stare 
decisis  as,  ''  that  great  principle  which  is  the  sheet-anchor  of  our 
jurisprudence :"  Bank  of  Pennsylvania  v.  Commonwealth^  19 
Penn.  St.  151.  And  Judge  Cooley  observes :  **  Even  if  the  same 
or  any  other  court,  in  a  subsequent  case,  should  be  in  doubt  con- 
cerning the  correctness  of  the  decision  which  has  been  made,  there 
are  consequences  of  a  very  grave  character  to  be  contemplated  and 
weighed  before  the  experiment  of  disregarding  it  should  be  ventured 
upon.  That  state  of  things,  when  judicial  decisions  conflict,  so  that 
a  citizen  is  always  at  a  loss  in  regard  to  his  rights  and  his  duties, 
is  a  very  serious  evil ;  and  the  alternative  of  accepting  adjudged 
cases  as  precedents  in  future  controversies  resting  upon  analogous 
facts,  and  brought  within  the  same  reasons,  is  obviously  preferable  :*' 
Cooley,  Constitutional  Limitations,  50.  The  principle  oi  stare  deci- 
sis^ therefore,  though  presenting  certain  analogies  to  the  rule  which 
establishes  the  conclusiveness  of  an  estoppel  by  judgment,  both 
rests  upon  a  broader  foundation  and  is  more  comprehensive  in  its 
application.  The  latter  doctrine  springs  from  the  two  maxims,  that 
*'  no  one  should  be  twice  harassed  concerning  the  same  dispute," 
and  that  '^  the  interest  of  the  state  demands  there  should  be  an  end 
of  litigation,"  and  is  necessarily  limited,  in  its  effect,  to  the  parties 
to  the  particular  controversy  and  their  privies.  But  the  former  is 
predicated  upon  the  necessity  of  finally  settling  the  rules  of  the 
common  law  and  the  interpretation  of  statutory  enactments  in  the 
interest,  and  for  the  protection  and  guidance,  of  the  entire  commu- 
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nity ;  and  hence  it  interposes  a  barrier  to  fluctuations  of  judicial 
opinion  in  all  similar  cases. 

The  importance  of  a  strict  but  rational  adherence  to  the  doctrines 
of  adjudged  cases  is  remarkably  exemplified  in  the  growth  of  Eng- 
lish constitutional  jurisprudence.  To  quote  from  a  distinguished 
writer  on  public  questions :  '^  The  principle  of  the  precedent  is 
eminently  philosophical.  The  English  constitution  would  not  have 
developed  itself  without  it.  What  is  called  the  English  constitution 
consists  of  the  fundamentals  of  the  British  polity,  laid  down  in 
custom,  precedent,  decisions  and  statutes ;  and  the  common  law  in 
it  is  a  far  greater  portion  than  the  statute  law.  The  English  Con- 
stitution is  chiefly  a  common-law  constitution ;  and  this  reflex  of  a 
continuous  society  in  a  continuous  law  is  more  truly  philosophical 
than  the  theoretic  and  sytematic,  but  lifeless  constitutions  of  recent 
France:"  Lieber's  Civil  Liberty. 

And  in  our  own  country  the  maintenance  of  this  doctrine  is  of 
peculiar  importance  on  account  of  the  deference  which  we  are  accus- 
tomed to  pay  to  the  decisions  of  the  law  courts,  even  in  cases  where 
their  logical  correctness  is  open  to  doubt.  This  recognition  of  the 
power  and  province  of  the  judicial  tribunals  in  the  guidance  and 
settlement  of  our  civil  institutions,  leads  the  American  citizen  to 
yield  his  implicit  obedience  to  their  doctrines  even  when  the  decis- 
ion of  a  court  lays  a  controlling  and  shaping  hand,  not  formally, 
perhaps,  but  in  the  necessary  deductions  from  its  conclusions,  upon 
the  most  zealously  debated  political  questions,  or  the  most  import- 
ant affairs  of  government.  Then  if  progress  be  desirable,  if  the 
growth  of  the  nation,  in  the  perfect  development  of  constitutional 
government,  as  well  as  in  the  stability  of  its  institutions,  be  a 
desideratum,  these  objects  can  certainly  not  be  attained  by  a 
disregard  of  the  principle  of  stare  decisis.  Our  past  history 
declares  this  truth  with  unmistakable  voice.  For,  to  appre- 
ciate its  value,  we  have  only  to  reflect  how  seriously  the  pro- 
gress of  American  federalism  would  have  been  retarded  if  the 
interpretations  put  upon  the  Constitution  by  the  Supreme  Court,  in 
the  formative  period  of  our  national  career,  had  been  thought  open 
to  contradiction  by  any  and  every  court.  Hence,  in  the  construc- 
tion of  statutes  and  the  organic  law,  whether  of  a  State  or  of  the 
Union,  the  rule  is  almost  universal  to  adhere  to  the  doctrine  of 
stare  decisis  under  any  and  all  circumstances :  Seale  v.  Mitchell^  5 
Gal.  401.     And  see  Orubbs  v.  State,  24  Ind.  295. 
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II.  Proper  Limitations  of  the  Doctrine. — The  principle  of 
stare  deems  is  subject  to  certain  necessary  and  proper  limitations, 
which,  on  the  one  hand,  secare  and  enhance  its  practical  utility, 
and  on  the  other  hand,  prevent  its  abuse.  The  more  important  of 
these  limitations  will  be  discussed  in  order. 

1.  Overruled  Cases. — If  a  decision  has  been  expressly  overruled, 
either  by  the  same  court  which  rendered  it,  or  by  a  court  exercising 
appellate  jurisdiction,  it  can  of  course  no  longer  be  cited  as  a  pre- 
cedent. The  latest  utterance  of  the  court,  on  any  given  point  of  law, 
constitutes  the  authority  which  is  not  to  be  departed  from  without 
cause.  And  the  same  is  true  of  decisions  overruled  by  necessary 
implication  in  a  subsequent  case.  But  here  it  would  be  necessary 
to  show  beyond  reasonable  cavil,  that  the  two  authorities  were  really 
and  necessarily  inconsistent  rulings  on  a  state  of  facts  substantially 
identical.  An  exception,  however,  would  probably  be  made  in  the 
case  of  a  single  decision,  probably  erroneous,  which  should  overrule 
a  series  of  previous  authorities  or  unsettle  the  established  principles 
of  commercial  or  statutory  law.  See  And  v.  Magruder^  10  Cal. 
282.  And  if  a  rule  of  law  has  been  changed  by  legislative  enact- 
ment, the  authorities  which  announced  it  are  of  course  stripped  of 
all  binding  force  :  Lemp  v.  Uastings^  4  Greene  (Iowa)  448. 

2.  Two  Extremes  to  he  avoided,  —  "That  doctrine,"  says 
LowRiB,  J.,  speaking  of  the  rule  under  consideration,  "  though 
incapable  of  being  expressed  by  any  sharp  and  rigid  definition,  and 
therefore  incapable  of  becoming  an  institute  of  positive  law,  is 
among  the  most  important  principles  of  good  government.  But 
like  all  such  principles,  in  its  ideal  it  presents  its  medial  and  its 
extreme  aspects,  and  is  approximately  defined  by  the  negation  of 
its  extremes.  The  conservatism  that  would  make  the  instance  of 
to-day,  the  rule  of  to-morrow,  and  thus  cast  society  in  the  rigid 
moulds  of  positive  law,  in  order  to  get  rid  of  the  embarrassing  but 
wholesome  diversities  of  thought  and  practice  that  belong  to  free, 
rational,  and  imperfect  beings  ;  and  the  radicalism  that,  in  ignorance 
of  the  laws  of  human  progress  and  disregard  of  the  rights  of  others 
would  lightly  esteem  all  official  precedents  and  general  customs  that 
are  not  measured  by  its  own  idiosyncrasies ;  each  of  these  extremes 
always  tends  to  be  converted  into  the  other,  and  both  stand  rebuked 
in  every  volume  of  our  jurisprudence.  And  the  medial  aspect  of 
the  doctrine  stands  everywhere  revealed  as  the  only  practical  one. 
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Not  as  an  arbitrary  rule  of  positive  law,  attributing  to  the  mere 
memory  of  cases  higher  honor  and  greater  value  than  belong  to  the 
science  and  natural  instinct  and  common  feeling  of  right ;  not  as 
withholding  allowance  for  official  fallibility,  and  for  the  changing 
views,  pursuits  and  customs  that  are  caused  by,  and  that  indicate 
an  advancing  civilization ;  not  as  indurating,  and  thus  deadening 
the  forms  that  give  expressions  to  the  living  spirit ;  not  as  enforcing 
^  the  traditions  of  the  elders,'  when  they  '  make  void  the  law  *  in 
its  true  sense ;  nor  as  fixing  all  opinions  that  have  ever  been  pro- 
nounced by  official  functionaries;  but  as  yielding  to  them  the 
respect  which  their  official  character  demands,  and  which  all  good 
education  enjoins  :"  Callender  v.  Kei/stone  MiU.  Life  Ins.  Co,,  23 
Penn.  St.  474. 

8.  Decision  manifestly  JErronecus. — Hence,  in  the  third  place, 
if  a  decision  is  clearly  incorrect,  whether  from  a  mistaken  concep- 
tion of  the  law  or  through  a  misapplication  of  the  law  to  the  facts, 
and  no  injurious  results  would  be  likely  to  flow  from  a  reversal  of 
it,  and  especially  if  it  is  injurious  and  unjust  in  its  operation,  it  is 
not  only  an  allowable  departure  from  precedent,  but  the  imperative 
duty  of  the  court,  to  reverse  it :  Linn  v.  MinaVj  4  Nev.  462  ;  Paul 
V.  DaviSy  100  Ind.  422;  Sydnar  v.  Gascaignej  11  Tex.  449. 
Black,  G.  J.,  says :  ''  Of  course  I  am  not  saying  that  we  must 
consecrate  the  mere  blunders  of  those  who  went  before  us,  and 
stumble  every  time  we  come  to  the  place  where  they  have  stumbled. 
A  palpable  mistake,  violating  justice,  reason  and  law,  must  be  cor- 
rected, no  matter  by  whom  it  may  have  been  made.  There  are 
cases  in  our  books  which  bear  such  marks  of  haste  and  inattention 
that  they  demand  reconsideration.  There  are  some  which  must  be 
disregarded  because  they  cannot  be  reconciled  with  others.  There 
are  old  decisions  of  which  the  authority  has  become  obsolete,  by  a 
total  alteration  in  the  circumstances  of  the  country  and  the  progress 
of  opinion  :*'  McDowell  v.  Oyer^  21  Penn.  St.  428.  But  from 
this  rule  is  to  be  excepted  the  case  of  a  settled  and  established  rule 
of  property,  founded  upon  a  series  of  erroneous  decisions.  It  is 
only  upon  serious  considerations  that  the  court  will  overturn  such  a 
rule,  no  matter  how  incorrect  the  previous  authorities.  This  point 
will  be  discussed  in  another  connection. 

4.  Isolated  Cases, — A  single  decision  upon  any  given  point  of 
law  is  not  regarded  as  conclusive  as  a  precedent  in  the  same  degree 
that  a  series  of  decisions  upon  that  point  would  be  :  Duff  v.  Fisher^ 
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15  Cal.  375 ;  Wells  on  Res  Adjadicata,  sects.  589,  599.  And 
the  Supreme  Coart  of  California  declares  that  the  doctrine  of  store 
decisis  will  lead  it  to  conform  to  a  principle  of  mercantile  law  estab- 
lished all  over  the  world,  rather  than  to  follow  a  decision  of  its  own 
made  a  few  years  before,  which  is  a  very  decided  and  probably 
injadicioos  innovation  upon  that  principle :  And  v.  Magnider,  10 
Cal.  282. 

5.  Obiter  Dicta. — The  maxim  stare  decisis  contemplates  only 
such  points  as  are  actually  involved  and  determined  in  a  case,  and 
not  what  is  said  by  the  court  or  judge  outside  of  the  record,  or  on 
points  not  necessarily  involved  therein.  Such  expressions,  being  obiter 
dictay  do  not  become  precedents :  Cohens  v.  Virginia^  6  Wheat- 
899 ;  Ex  parte  Ohristj/,  3  How.  322,  dissenting  opinion  of  Catron, 
J. ;  Peck  V.  Jenness^  7  How.  612.  Thus  Mr.  Justice  Curtis 
observes  :  ^*  If  the  construction  put  by  the  court  of  a  state  upon  one 
of  its  statutes  was  not  a  matter  in  judgment,  if  it  might  have  been 
decided  either  way  without  affecting  any  right  brought  into  question, 
then,  according  to  the  principles  of  the  common  law,  an  opinion  on 
such  a  question  is  not  a  decision.  To  make  it  so,  there  must  have 
been  an  application  of  the  judicial  mind  to  the  precise  question 
necessary  to  be  determined  to  fix  the  rights  of  the  parties  and  decide 
to  whom  the  property  in  contestation  belongs  :"  CarroU  v.  Carrottj 

16  How.  286.  But  this  limitation  is  itself  to  be  taken  with  a  lim- 
itation. Thus,  although  a  point  may  not  have  been  fully  argued, 
yet  the  decision  of  the  court  upon  it  cannot  be  considered  obiter 
dictumy  when  the  question  was  directly  involved  in  the  issues  of  law 
raised  by  demurrer,  and  the  mind  of  the  court  was  directly  drawn 
to  and  distinctly  expressed  upon  the  subject :  Michael  v.  Moreyy  26 
Md.  239 ;  Alexander  v.  Worthington^  5  Id.  488 ;  Wells  on  Res 
Adjudicata,  sect.  382.  So  an  expression  of  opinion  on  a  point 
involved  in  a  case,  argued  by  counsel,  and  deliberately  passed  upon 
by  the  court,  is  not  necessarily  obiter  dictuniy  although  not  essential 
to  the  disposition  of  the  case  :  Buchner  v.  Railroad^  60  Wis.  264. 
Thus,  when  the  record  fairly  presents  two  points  upon  the  merits  in 
a  case,  upon  either  of  which  the  appellate  court  might  rest  its  deci- 
sion, and  the  court  actually  decides  both,  without  indicating  that  it 
is  intended  to  rest  the  judgment  upon  one  rather  than  the  other, 
the  decision  upon  neither  can  be  regarded  as  obiter  dictum :  Starr 
V.  Starky  2  Sawyer  603.  And  when  judicial  decisions  may  fairly 
be  presumed  to  have  been  acted  upon  as  a  rule  of  property,  they 
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should  be  upheld,  not  only  as  to  points  necessarily  involved  and 
decided,  but  also  as  to  the  principles  declared  to  have  been  estab- 
lished by  them  in  subsequent  cases ;  Matheson  v.  Heaririy  29  Ala.  210. 

6.  Ulustration  and  Arguments. — The  language  of  a  decision  is  to 
be  construed  not  as  a  statement  of  abstract  propositions  without 
limitation,  but  in  connection  with  the  particular  facts  of  the  case  and 
the  specific  matters  had  in  view  when  the  language  was  used,  and 
when  applied  to  an  essentially  different  state  of  facts,  is  to  be  under- 
stood as  subject  by  implication  to  many  limitations  and  restrictions 
not  expressly  stated :  Bolcomb  v.  Bonnelly  32  Mich.  6 ;  Pass  v. 
McRae^  36  Miss.  143.  Consequently,  it  is  not  enough  to  satisfy 
the  maxim  that  the  particular  doctrine  or  rule  for  which  an  autho- 
rity is  cited  is  mentioned  or  formulated  in  it.  The  process  of  reason- 
ing, the  illustrations,  arguments,  analogies,  or  references  found  in 
the  opinion  of  the  court  are  not  authority  or  precedent,  but  only  the 
points  arising  in  the  specific  case  and  which  are  decided  by  the 
court :  LtLcas  v.  Commissioners^  44  Ind.  524 ;  Wells,  op  dt,  sects. 
583,  584.  But  such  illustrations  and  arguments  may  be,  and  fre- 
quently are,  used  to  show  the  grounds  on  which  a  doctrine  rests,  or 
to  differentiate  the  particular  authority  from  another  case  or  line  of 
cases. 

III.  The  Rule  as  between  Different  Courts  of  the  Same 
State. — The  opinions  of  the  court  of  last  resort,  in  any  state,  upon 
the  points  in  judgment,  presented  and  passed  upon  in  the  cases 
brought  before  it,  are  the  law  of  the  land  until  overruled,  and 
inferior  courts  are  bound  to  obey  them  :  Attorney -Oeneral  v.  Lum^ 
2  Wis.  507.  The  opinion  of  a  Nisi  Prius  court,  though,  perhaps, 
admissible  as  persuasive  evidence  of  the  principle  contended  for,  is 
of  course,  not  binding  as  a  precedent  upon  the  appellate  court ;  ex- 
cept in  one  instance,  viz. :  that  the  Supreme  Court  will  adopt  the  con- 
struction placed  by  an  inferior  court  upon  its  own  rules  of  practice : 
Mix  V.  Chandler^  44  111.  174.  The  decisions  of  the  chief  appel- 
late court  of  a  territory,  before  its  erection  into  a  state,  or  of  the 
Supreme  Court  of  a  state  prior  to  the  adoption  of  a  new  constitu- 
tion, will  be  recognised  and  followed  by  its  successor  under  the  new 
system,  unless  manifestly  erroneous  :  Doolittle  v.  Shelton^  1  Greene 
(la.)  272 ;  Umeri/  v.  Beedy  65  Cal.  351.  Two  or  more  decisions 
concurring  on  the  same  point,  made  by  the  co-ordinate  branches  of 
the  same  court,  in  different  districts,  should  be  recognised  as  prece- 
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dents  ia  the  other  districts,  until  reyersed  by  a  higher  authority : 
Andrews  v.  Wallace^  29  Barb.  350 ;  BenUey  v.  Ooodwin^  38  Id. 
633.  But  when  there  is  a  conflict  of  decisions  on  a  given  point, 
among  the  tribunals  of  equal  rank  in  a  state,  a  court  in  which  the 
point  has  been  decided  upon  mature  deliberation,  should  adhere  to 
its  decision  until  overruled  by  a  court  of  last  resort :  Ghreenbaum 
V.  Stein,  2  Daly  223. 

IV.   As  BETWEEN  FEDERAL  AND  SXATE  CoURTS.— The  decisions 

of  the  Supreme  Court  of  the  United  States,  upon  the  construction 
of  the  Federal  Constitution  or  the  laws  of  the  Union,  are  conclusive 
and  binding  upon  all  the  state  tribunals ;  both  because  the  inter- 
pretation of  the  organic  law  and  the  statutes  of  the  nation  properly 
belongs  to  its  own  judiciary,  and  because  that  court  exercises  a  cei^ 
tain  appellate  jurisdiction,  in  these  matters,  over  the  courts  of  last 
resort,  in  the  several  states:  Black  v.  Lusky  69  UL  70;  Lebanon 
Bank  v.  Mangan^  28  Penn.  St.  452.  But  it  is  said  that  a  court 
of  Common  Pleas  should  follow  the  decisions  of  its  own  Supreme 
Court,  though  opposed  to  the  doctrines  held  by  the  federal  judici- 
ary, inasmuch  as  there  can  be  no  appeal  to  the  Supreme  Court  of  the 
United  States,  except  from  the  court  of  last  resort :  CommonweaUh 
V.  M'onongahela  Nav.  Co.,  2  Pears.  (Pa.)  372. 

The  converse  of  this  rule  is  equally  true.  The  federal  courts 
will  uniformly  adopt  the  decisions  of  the  state  tribunals  in  the  con- 
struction of  their  statutes  or  constitutions ;  and  the  interpretation 
given  to  a  law  of  a  state  by  its  highest  judicial  tribunal,  is  regarded, 
in  the  federal  courts,  as  a  part  of  the  statute,  and  is  as  binding 
upon  them  as  the  text ;  Leffingwell  v.  Warren,  2  Black  (U.  S.) 
599 ;  Smith  v.  Kemochen,  7  How.  198 ;  Christy  v.  Pridgeon,  4 
Wall.  196 ;  Nichols  v.  Levy,  5  Id.  433  ;  Williamson  v.  Suydam, 
6  Id.  723 ;  Randall  v.  Brigham,  7  Id.  523 ;  Morgan  v.  Tovm 
Clerk,  Id.  610 ;  Boyle  v.  Arledge,  1  Ilempst.  620.  Thus,  on  the 
question  of  whether  a  state  tax  law  conforms  to  the  state  constitu- 
tion, the  federal  courts  are  bound  by  decisions  of  the  state  court  of 
last  resort :  Dundee  Mortgage  Co.  v.  Parrish,  24  Fed.  Rep.  197. 
But  there  is  one  exception  to  this  rule,  viz. :  when  the  constitutional 
enactment  or  statute  is  alleged  to  be  in  violation  of  the  federal  con- 
stitution or  laws,  the  Supreme  Court  will  be  at  liberty  to  put  its 
own  construction  upon  it ;  for  example,  when  the  act  in  quesuon  is 
objected  to  as  contravening  the  constitutional  prohibition  of  legisla- 
tion impairing  the  obligation  of  contracts,  the  court  will  ascertain 
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for  itaelf,  independently  of  the  state  decisions,  Trhether  a  contract 
in  fact  exists,  and  whether  the  statute  has  the  effect  attributed  to  it: 
Jeffer%(m  Branch  Bank  v.  Skelltfy  1  Black  (U.  S.)  436  ;  Louisville^ 
^c.j  Rd,  Y.  PalmeSy  109  U.  S.  244.  And  on  questions  of  inter- 
state extradition,  it  is  said,  the  decisions  of  the  state  courts  do  not 
conclude  the  federal  courts  :  Hx  parte  RoherU^  24  Fed.  Rep.  132. 
Where  the  rulings  of  the  state  court  upon  the  construction  of  its 
constitution  or  laws  have  been  subject  to  changes  of  opinion,  the 
federal  courts  will,  in  general,  follow  the  latest  settled  adjudications. 
But  where  a  question  was  once  definitely  settled  by  a  series  of 
decisions  in  the  state  court,  such  decisions  being  sustained  by  reason 
and  authority,  and  one  or  two  later  cases  oyerrule  them,  against  all 
law  and  reason,  the  Supreme  Court  will  not  feel  itself  bound  to 
follow  every  oscillation  of  opinion :  Gelpcke  v.  Dubuque^  1  Wall. 
175.  And  where  the  United  States  Circuit  Court,  in  a  particular 
case,  adopts  the  construction  of  a  state  statute,  put  upon  it  by  the 
highest  courts  of  the  state,  and  afterwards  the  state  courts  overrule 
the  former  decisions  and  interpret  the  statute  differently,  this  will 
not  authorize  a  reversal  of  the  judgment  of  the  Circuit  Court :  Mor- 
gan  v.  Owrteniuey  20  How.  1.  So,  where  the  Supreme  Court  of 
the  United  States  has  maturely  adopted  the  construction  placed  by 
the  state  court  on  the  statutes  of  the  state,  and  the  latter  court 
afterwards  gives  a  different  interpretation  of  the  same  act^  it  is 
deemed  more  respectful  to  the  supreme  national  court  for  the  cir- 
cuit courts  to  adhere  to  its  decision,  rather  than  to  adopt  the  latest 
ruling  of  the  state  court,  until  the  question  shall  be  again  reviewed : 
Neal  V.  Green,  1  McLean  18. 

But  in  questions  of  general  commercial  law,  the  state  adjudica- 
tions, though  entitled  to  great  respect,  do  not  furnish  a  binding  rule 
of  decision  for  the  federal  courts  ;  and,  conversely,  the  state  courts, 
in  such  matters,  are  not  concluded  by  the  rulings  of  the  national 
courts :  Supervisors  v.  Schencky  5  Wall.  772  ;  Towle  v.  Forney^ 
14  N.  Y.  423.  Thus,  although  the  rule  that  the  law  of  the  place 
where  a  contract  is  made  will  ordinarily  govern  its  interpretation, 
applies  to  endorsements  of  negotiable  paper,  yet  when  that  law  is 
the  common  law  or  law  merchant,  the  question  as  to  what  such  law 
is,  will  not  be  concluded  by  the  decisions  of  the  highest  courts  of 
the  state  where  the  endorsement  is  made,  suit  being  brought  in  a 
different  jurisdiction  :  Franklin  v.  Twogood,  25  la.  520.  And  in 
such  a  question  as  this,  the  federal  courts  are  not  bound  by  the 
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adjadications  of  the  state  within  whose  borders  they  sit ;  National 
Bank  of  Worcester  y.  Look- Stitch  Fence  Co.,  20  Reporter  235.  So, 
a  decision  of  a  state  court,  involving  only  the  general  principles  of 
equity  jurisprudence,  is  not  binding  as  authority  on  the  federal 
courts :  Neves  v.  Scott,  13  How.  268 ;  Russell  v.  Southardy  12  Id« 
139. 

It  has  been  suggested,  with  much  wisdom  and  candor,  that  as 
commercial  law  is  national  in  its  character,  a  paramount  authority 
ought  to  be  attributed  to  the  decisions  of  the  highest  national  tri- 
bunal, when  dealing  with  such  questions,  in  order  to  secure  uni- 
formity :  Stoddard  v.  Railroad^  5  Sandf.  180.  If  such  an  idea 
were  practicable,  it  would  certainly  contribute  largely  to  an  increase 
of  harmony  and  certainty  in  our  judicial  reports. 

V.  As  BETWEEN  CoURTS  OF  DIFFERENT  STATES. — Rulings  made 
under  a  similar  legal  system,  prevailing  in  another  state,  may  be 
cited  and  respected  for  their  reasons,  but  are  not  necessarily  to  be 
accepted  as  guides,  except  in  so  &r  as  those  reasons  commend  them- 
selves to  the  judicial  mind  :  Caldwell  v.  Gale,  11  Mich.  77 ;  Boyee 
V.  St,  Louis,  29  Barb.  650.  The  decisions  of  another  state,  how- 
ever, would  doubtless  be  accepted  as  authoritative  guides,  in  cases 
where  a  construction  of  the  statutory  law  of  such  state  became 
necessary.  But  the  opinion  has  been  expressed,  that  they  would 
be  persuasive,  but  not  conclusive  as  to  such  construction,  where  the 
statutes  in  question,  but  not  the  decisions,  are  put  in  evidence : 
Nelson  v.  Goree,  34  Ala.  565. 

VI.  Value  of  the  English  Decisions. — "  Great  Britain  and 
the  thirteen  original  states  had  each  substantially  the  same  system 
of  common  law  originally,  and  a  decision  now  by  one  of  the  higher 
courts  of  Great  Britain  as  to  what  the  common  law  is  upon  any 
point,  is  certainly  entitled  to  great  respect  in  any  of  the  states, 
though  not  necessarily  to  be  accepted  as  binding  authority  any 
more  than  the  decisions  in  any  one  of  the  other  states  upon  the 
same  point.  It  gives  us  the  opinions  of  able  judges  as  to  what  the 
law  is,  but  its  force  as  an  authoritative  declaration  must  be  confined 
to  the  country  for  which  the  court  sits  and  judges.  But  an  Eng- 
lish decision  before  the  Revolution  is  in  the  direct  line  of  authority  :*' 
Cooley's  Constitutional  Limitations  52.  And  see  Cliapman  v. 
Grat/,  8  Ga.  341 ;  Koontz  v.  Nabb,  16  Md.  549.  And  in  Cali- 
fornia it  is  said  that,  in  a  case  arising  for  the  first  time  in  that  juris- 
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diction,  the  common  law  rule  of  the  case  will  not  be  disregarded 
and  a  new  rule  created,  merely  because  the  English  judges  have 
frequently  regretted  the  adoption  of  the  rule  ;  such  a  course  would 
be  an  usurpation  of  power  by  the  judiciary:  Johnson  ▼.  Fall^  6 
Cal.  859. 

VII.  Statutes  of  onb  State  Re-enacted  in  another. — Where 
a  particular  statute  or  clause  of  the  constitution  has  been  adopted  in 
one  state  from  the  statutes  or  constitution  of  another,  after  a  judi- 
cial construction  had  been  put  upon  it  in  such  last-mentioned  state, 
it  is  but  just  to  regard  the  construction  as  having  been  adopted 
along  with  the  words,  and  all  the  mischiefs  of  disregarding  prece- 
dents would  follow  as  legitimately  here  as  in  any  other  case :  Com- 
monwealth V.  Hartnett^  3  Gray  450 ;  Bemis  v.  Becker^  1  Eans. 
226 ;  Cooley,  op.  cit,  52.  But  it  does  not  necessarily  follow  that 
the  prior  decision  construing  the  law  must  be  inflexibly  followed, 
since  the  circumstances  in  the  state  adopting  it  may  be  so  different 
as  to  require  a  different  construction :  lAUle  v.  Sfnith,  4  Scam. 
402 ;  Oray  v.  AskeWy  8  Ohio  479.  And  the  same  is  in  general 
true  of  English  statutes  re-enacted  in  this  country.  Thus,  Mr.  Jus 
tice  Story  observes  :  ^'It  is  doubtless  true,  as  has  been  suggested  at 
the  bar,  that  where  English  statutes — such,  for  instance,  as  the 
Statute  of  Frauds  and  the  Statute  of  Limitations — have  been 
adopted  into  our  own  legislation,  the  known  and  settled  construction 
of  those  statutes  by  courts  of  law,  has  been  considered  as  silently 
incorporated  into  the  acts,  or  has  been  received  with  all  the  weight 
of  authority :"  Pennock  v.  Dialogue^  2  Pet.  18. 

VIII.  Property  Rights  not  to  be  Disturbed  by  Reversal 
OF  Decisions. — There  are  some  questions  in  the  law  the  final 
settlement  of  which  is  vastly  more  important  than  how  they  are 
settled  ;  and  among  these  are  rules  of  property,  long  recognised  and 
acted  upon,  and  under  which  rights  have  vested.  Accordingly, 
when  a  principle  of  law,  doubtful  in  its  character  or  uncertain  in 
the  subject-matter  of  its  application,  has  been  settled  by  a  series  of 
judicial  decisions  and  acquiesced  in  for  a  considerable  time,  and 
important  rights  and  interests  have  become  established  under  such 
decisions,  the  court  will  hesitate  long  before  attempting  to  overturn 
the  result,  notwithstanding  they  may  think  the  previous  authorities 
to  be  entirely  erroneous:  Pratt  v.  Brotvn,  8  Wis.  609;  Rockhill 
V.  NeUon,  24  Ind.  422 ;  Harrow  v.  Myers,  29  Id.  469 ;  Field  v. 
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Qoldshy,  28  Ala.  218 ;  Hihn  v.  Courtis,  31  CaL  398 ;  Emenon  ▼. 
Ativatety  7  Mich.  12.  In  such  cases  it  is  better  to  leave  the  cor- 
rection of  the  error  to  the  legislature,  which  can  control  its  action 
so  as  to  make  it  prospective  only,  and  thus  prevent  unjust  conse- 
quences. But  these  authorities  must  not  be  understood  as  holding 
that  a  previous  line  of  decisions  affecting  property  rights  can  m  nc 
cage  be  overruled.  That  would  be  pushing  the  doctrine  altogether 
too  far.  Hence,  if  it  should  appear  that  the  evils  resulting  from 
the  principles  established  must  be  productive  of  greater  mischief  to 
the  community  than  can  possibly  ensue  from  disregarding  the 
previous  adjudications  on  the  subject,  a  new  rule  should  be  created : 
Boon  V.  BowerSy  30  Miss.  246.  "  When  a  rule  of  property  has 
been  once  deliberately  adopted  and  declared,"  say  the  court,  in  New 
York,  "  it  ought  not  to  be  disturbed  by  the  same  court,  except  for 
very  cogent  reasons  :*'  Goodell  v.  Jackson^  20  Johns.  722.  And 
when  a  question  involving  important  public  or  private  rights, 
extending  through  all  coming  time,  has  been  passed  upon  on  a  single 
occasion,  and  when  the  decision  can  in  no  just  sense  be  said  to  have 
been  acquiesced  in,  it  is  not  only  the  right  but  the  duty  of  the  court 
when  properly  called  on,  to  re-examine  the  questions  involved,  and 
again  subject  them  to  judicial  scrutiny :  Pratt  v.  Brown,  3  Wis. 
603.  In  the  case  cited  Judge  Smith  observes :  "  We  are  by  no 
means  unmindful  of  the  salutary  tendency  of  the  rule  Bitare  decins, 
but  at  the  same  time  we  cannot  be  unmindful  of  the  lessons  furnished 
by  our  own  consciousness,  as  well  as  by  judicial  history,  of  the  lia- 
bility to  error  and  the  advantages  of  review." 

IX.  The  Law  of  the  Case. — When  a  case  has  been  decided  in 
the  appellate  court,  and  afterwards  comes  there  again  by  appeal  or 
writ  of  error,  only  such  questions  will  be  noticed  as  were  not  deter- 
mined in  the  previous  decision ;  the  points  of  law  already  adjudi- 
cated become  the  law  of  the  case,  and  are  not  to  be  reversed  or 
departed  from  in  any  of  its  subsequent  stages :  OveraU  v.  ElliM,  38 
Mo.  209 ;  Phelan  v.  San  Francisco,  20  CaL  45 ;  Davidson  v. 
Dallas,  15  Id.  82.  '*  Nevertheless,  if  the  facts  change  on  a  second 
trial  of  the  whole  cause,  in  the  court  below,  after  remanding,  these 
may  so  change  the  nature  of  the  case  as  to  require  a  new  decision 
as  applicable  thereto  ;  and  if  so,  the  former  decision  ceases,  under 
the  new  development,  to  be  the  law  of  the  case.  For  it  is  clear  that 
a  party  on  a  re-trial  de  novo  may  introduce  new  evidence,  and 
establish  an  entirely  different  state  of  facts,  to  conform  to  which  is 


ABRATH  V.  NORTHEASTERN  RT.  CO.  767 

no  violation  of  principle  in  a  court,  even  if  thereby  it  does  set  aside 
its  former  decision  as  inapplicable,  and  adopt  a  new  one  as  suited 
to  the  new  phase  of  the  controversy :"  Wells,  op  dt.  sect.  619 ; 
Yate8  V.  Smith,  40  Cal.  671;  Dodge  v.  Q-aylord,  63  Ind.  365. 

X.  Affirmance  by  Equally  Divided  Court. — Where  the 
deliberations  of  the  appellate  court  result  in  an  affirmance  of  the 
judgment  of  the  trial  court,  in  consequence  of  an  equal  division  of 
opinion  among  the  judges,  no  binding  precedent  is  thereby  estab- 
lished. The  judgment  in  such  a  case,  although  it  is  as  conclusive 
upon  the  rights  of  the  parties  to  the  litigation  as  any  other  would  be 
(Durant  v.  Ussex  Co,  7  Wall.  107),  is  not  considered  as  settling  the 
questions  of  law  as  to  cases  which  may  arise  between  other  parties : 
Morse  v.  Crooldj  11  N.  Y.  285;  Bridge  v.   Johnson,  5  Wend. 

842. 

H.  Campbell  Black. 

Williamspdrt,  Pa. 
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H(mse  of  Lords. 
ABRATH  V.  NORTHEASTERN  RAILWAY  COMPANY. 

In  an  action  of  malicious  prosecution,  the  burden  of  proving  malice  and  the  absence 
of  reasonable  and  probable  cause  is  on  the  plaintiiT. 

The  facts  in  this  case  held  to  warrant  a  finding  of  the  presence  of  reasonable  and 
probable  cause  and  the  absence  of  malice  on  the  part  of  the  defendant. 

Per  Lord  Bramwbll:  An  action  for  malicious  prosecution  does  not  lie  against  a 
eorporation  aggregate  ;  such  a  corporation  being  incapable  of  malice  or  motive. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

The  facts  are  set  oat  in  the  report  of  the  case  before  the  Court  of 
Appeal,  11  Q.  B.  D.  440.  For  the  present  purpose  the  following 
brief  statement  will  suffice :  one  McMann  recovered  from  the  respond- 
ents a  large  sum  as  compensation  for  personal  injuries  in  respect  of  a 
railway  collision.  Information  having  been  given  to  the  company's 
directors  they  caused  inquiries  to  be  made  by  the  company's  solicitor. 
The  results  of  those  inquiries  were  laid  before  counsel,  who  advised 
that  the  appellant,  Dr.  Abrath,  should  be  prosecuted  for  conspiring 
with  McMann  to  defraud  the  company  by  falsely  pretending  that 
McMann  had  been  injured  in  the  collision  and  by  artificially  manu- 
facturing symptoms  of  injury.  The  respondents  accordingly  pro- 
secuted appellant,  who  was  acquitted.    In  an  action  brought  by  him 
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against  the  respondeDts  for  malicious  prosecution,  Cayb,  J.,  directed 
the  jury  that  it  was  for  the  plaintiff  to  establish  a  want  of  reason- 
able and  probable  cause  and  malice,  and  that  it  lay  on  him  to  show 
that  the  defendants  had  not  taken  reasonable  care  to  inform  them- 
selves of  the  true  facts  of  the  case,  and  asked  the  jury  whether  they 
were  satisfied  that  the  defendants  did  take  reasonable  care  to  inform 
themselves  of  the  true  facts,  and  that  they  honestly  believed  in  the 
case  which  they  laid  before  the  magistrates.  The  jury  answered 
both  questions  in  the  affirmative,  and  Gays,  J.,  entered  judgment 
for  the  defendants. 

The  Divisional  Court,  Grove  and  Lopes,  JJ.,  ordered  a  new 
trial  on  the  ground  of  misdirection  (11  Q.  6.  D,  79).  The  Court 
of  Appeals  (Brett,  M.  R.,  and  Bowen  and  Frt,  L.  JJ.)  reversed 
this  decision  and  ordered  the  judgment  of  Cave,  J.,  to  stand  (11 
Q.  B.  D.  440).     From  this  decision  the  plaintiff  appealed. 

Sir  C.  Rusaelly  A.  G.  and  MacOlymont  {H.  Adkins  with  them), 
for  the  appellant. 

Dighy  Seymour^  Q.  C,  Sir  Henry  JameB^  Q.  C,  Gainsford 
Britce,  Q.  C,  and  J.  Lawson  Walton^  for  the  respondents  were 
not  heard. 

Earl  of  Selbornb  :  My  Lords,  the  argument  of  the  learned 
counsel  for  the  appellant  has  cleared  up  any  difficulty  which  there 
might  have  been  as  to  the  real  grounds  on  which  we  should  decide 
this  case.  The  question  is  really  one  of  the  weight  of  evidence, 
and  nothing  else.  The  burden  of  satisfying  the  jury  that  there  was 
no  reasonable  and  probable  ground  for  the  prosecution  lies  upon  the 
plaintiff.     It  is  not  now  seriously  disputed  that  it  does. 

The  learned  judge  having  left  two  questions  of  &ct  to  the  jury, 
they  found,  first,  that  proper  care  had  been  used  by  the  prosecutors 
to  inform  themselves  of  the  facts ;  and,  secondly,  that  the  prosecu- 
tors honestly  believed  the  case  which  they  laid  before  the  magis- 
trates. 

In  my  judgment,  the  learned  judge  did  not  misdirect  the  jury, 
and  the  Court  of  Appeal  were  right  in  their  view  of  the  law ;  and 
the  only  question  is,  is  there  any  ground  for  saying  that  upon  the 
weight  of  evidence,  the  jury  miscarried,  and  that  a  new  trial  ought 
to  be  directed  ?  Speaking  for  myself,  I  cannot  imagine  a  more 
hopeless  case  in  that  point  of  view.     The  railway  company  had  to 
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determine  whether  or  not  they  would  institute  this  prosecution  ; 
and  the  evidence  given  by  the  gentleman  who  was  acting  for  them 
in  the  matter  is,  to  my  mind,  as  completely  sufficient  to  negative 
the  idea  of  the  absence  of  reasonable  and  proper  care  on  the  part  of 
the  company  to  inform  themselves  of  the  facts  as  anything  for  the 
purpose  of  an  action  of  this  sort  can  be. 

The  statements  of  certain  persons  were  obtained,  carefully  con- 
sidered and  laid  before  counsel,  and  counsel  advised  a  prosecution 
upon  those  materials.  A  prosecution  having  been  instituted,  it  was 
thought  by  the  magistrates,  that  the  preponderance  of  evidence  was 
such  that  they  ought  to  send  the  case  for  trial.  Taking  the  evi- 
dence as  it  was  presented  to  the  railway  company,  to  those  who 
advised  them,  and  to  the  magistrates,  it  was  a  body  of  evidence 
which  it  believed  tended  to  prove  the  charge,  and  justified  those 
who  believed  it  in  making  the  charge  in  perfect  good  faith.  How 
can  it  be  said  that  taking  such  a  body  of  evidence  as  that,  without 
the  suggestion,  much  less  proof  of  the  use  of  any  fraudulent  or 
improper  means  to  obtain  it,  shows  a  want  of  reasonable  care  on  the 
part  of  the  company  to  inform  themselves  about  the  facts,  I  cannot 
imagine.  I  connot  conceive  better  pWma/ocie  evidence  of  reason- 
able  care  in  that  respect. 

[His  Lordship  then  discussed  the  evidence  in  detail,  and  con- 
cluded thus :]  So  far  from  thinking  that  there  is  a  preponderance 
of  evidence  against  reasonable  and  probable  cause,  my  doubt  is 
rather  on  the  other  side,  whether  on  the  whole  evidence  there  was 
really  anything  to  go  to  the  jury  in  favor  of  that  conclusion. 

I  move  your  Lordships  that  the  order  appealed  from  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Lord  Bramwbll  :  My  Lords,  I  am  of  opinion  that  no  action  for 
a  malicious  prosecution  will  lie  against  a  corporation.  I  take  this 
opportunity  of  saying  that  as  directly  and  peremptorily  as  I  possibly 
can  ;  and  I  think  the  reasoning  is  demonstrative.  To  maintain  an 
action  for  malicious  prosecution,  it  must  be  shown  that  there  was 
an  absence  of  reasonable  and  probable  cause,  and  that  there  was 
malice  or  some  indirect  and  illegitimate  motive  in  the  prosecutor. 
A  corporation  is  incapable  of  malice  or  motive.  If  the  whole  body 
of  shareholders  were  to  meet  and  in  so  many  words  to  say,  *'  pro- 
secute so  and  so,  not  because  we  believe  him  guilty,  but  because  it 
will  be  for  our  interest  to  do  it,"  no  action  would  lie  against  the 
corporation,  though  it  would  lie  against  the  shareholders  who  had 
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given  sach  an  unbecoming  order.  If  the  directors  even,  by  resola- 
tion  at  their  board,  or  by  order  under  the  common  aeal  of  the  com- 
pany (I  am  putting  the  case  plainly  in  order  that  there  may  be  no 
mistake  about  it),  were  maliciously,  with  the  view  of  putting  down 
a  solicitor  who  had  assisted  others  to  get  damages  against  them,  to 
order  a  prosecution  against  that  man,  if  they  did  it  from  an  indirect 
and  improper  motive,  no  action  would  lie  against  the  corporation, 
because  the  act  on  the  part  of  the  directors  would  be  ultra  vires ; 
they  would  have  no  authority  to  do  it.  They  are  only  agents  tor  the 
company ;  the  company  acts  by  them,  and  they  have  no  autho- 
rity to  bind  the  company  by  ordering  a  malicious  prosecution.  I 
say,  therefore,  that  no  action  lies,  even  if  you  assume  the  strong- 
est case,  namely,  that  of  the  very  shareholders  directing  it, 
or  the  very  directors  ordering  it,  because  it  is  impossible  that 
a  corporation  can  have  malice  or  motive ;  and  it  is  perfectly 
immaterial  that  some  subordinate  oflBcer  or  individual  or  in- 
dividuals of  the  company  have  such  malice  or  motive.  In  the 
case  which  I  put  an  action  would  lie  against  the  directors  person- 
ally who  had  ordered  an  improper  prosecution.  It  may  be  that  no 
action  would  lie  against  any  subordinate  who  had  malice  and  who 
had  not  ordered  or  caused  or  procured  the  prosecution ;  because 
although  the  two  ingredients  existed  which  are  necessary  for  the 
maintenance  of  such  an  action,  that  is  to  say,  malice  and  the 
absence  of  reasonable  and  probable  cause,  yet  in  the  case  which  I 
surmise  the  man  would  not  be  a  prosecutor ;  and  unless  you  find 
the  absence  of  reasonable  and  probable  cause  and  malice  in  him  who 
is  the  prosecutor  an  action  is  not  maintainable.  It  is  not  enough, 
therefore,  to  show  that  there  was  an  absence  of  reasonable  and 
probable  cause,  and  that  the  subordinate  had  malice,  not  that  I  for 
a  moment  suggest  that  that  is  the  case  here. 

In  my  opinion  this  is  not  merely  what  is  commonly  called  a  tech- 
nical point;  although,  if  a  point  were un technical  it  would  be  very 
objectionable.  This  is  a  substantial  objection  ;  because  every  one,  or 
every  counsel  or  solicitor  listening  to  me,  knows  that  the  only  reason 
why  a  railway  company  is  selected  for  an  action  of  this  sort,  is,  that 
a  jury  would  be  more  likely  to  give  a  verdict  against  a  company 
than  against  an  individual.  Everybody  knows  it:  and  perhaps  there 
is  a  sort  of  hope  of  confusion.  It  is  said,  ''the  man  was  innocent: 
somebody  ought  to  be  punished  for  it :  here  is  a  railway  company : 
there  was  an  improper  motive  ;'*  and  so  there  is  a  jumble;  the  case 
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gets  before  a  jury,  and  a  railway  company  is  exactly  the  party  to 
have  damages  awarded  against  it.  If  ever  there  was  a  necessity 
for  protecting  persons,  it  is  in  an  action  for  malicious  prosecution, 
and  for  two  reasons ;  first  of  all,  a  prosecutor  is  a  very  useful  per- 
son to  the  community.  We  have  something  in  the  nature  of  a  pub- 
lic prosecutor,  but  everybody  knows  that  the  greater  number  of 
prosecutions  in  this  country,*are  undertaken  not  by  the  state,  but 
by  private  persons,  or,  as  in  this  case,  corporations.  ' 

One  may  venture  to  quote  Bentham  even  upon  this  matter.  He 
said  that  laws  would  be  of  very  little  use,  if  there  were  no  inform- 
ers, and  that  it  is  necessary  for  the  benefit  of  the  public,  that  peo- 
ple when  they  prosecute,  and  prosecute  duly,  should  be  protected. 
There  is  an  additional  reason :  A  man  brings  an  action  for  mali- 
cious prosecution ;  he  gives  evidence  which  shows  or  goes  to  show, 
that  he  is  innocent.  You  may  tell  the  jury  over  and  over  again 
that  that  is  not  the  question,  but  they  never  or  very  rarely  can  be 
got  to  understand  it.  They  think  that  it  is  not  right  that  a  man 
should  be  prosecuted  when  he  is  innocent,  and  in  the  end  they  pay 
him  for  it.  It  is,  therefore,  all  important  that  these  actions  should 
not  be  permitted  to  be  brought  against  persons  or  bodies,  or  others 
who  are  not  properly  liable  in  respect  of  them. 

It  may  be  said,  ^^  Well,  but  this  is  rather  hard  upon  a  man 
who  has  been  prosecuted,  and  improperly  prosecuted."  That  is  to 
say,  the  corporation  is  innocent  but  its  officers  are  guilty.  But  the 
same  thing  happens  in  the  case  of  an  individual  prosecutor.  A 
man  receives  false  information  :  he  prosecutes  upon  that  informa- 
tion. The  person  who  gave  him  the  information  is  not  liable,  be- 
cause he  did  not  prosecute.  He  may  be  liable  for  the  untrue 
statement,  because  it  may  be  slander,  in  the  same  way  as  he  would 
be  liable  if  he  charged  an  indictable  ofience  against  a  person  ;  or 
possibly,  he  may  be  liable  for  having  procured  the  prosecution ;  and 
it  may  be  that  in  such  a  case  as  this,  some  of  the  people  employed 
by  the  company  were  actuated  by  an  indirect  motive ;  I  do  not  say 
that  they  were — it  is  impossible  to  say  so— but  what  I  say  is,  that  it 
is  no  harder  upon  a  man  that  he  has  no  remedy  against  a  public 
company  that  has  prosecuted  him,  when  the  servants  of  the  com- 
pany have  been  malicious,  than  it  is  that  there  is  no  remedy  against 
any  individual  man  who  has  prosecuted,  he  having  no  malice,  but 
somebody  who  gave  him  information,  having  malice. 

It  is  said  that  this  is  an  old-fashioned  sort  of  notion.     It  is :  but 
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this  opinion  is  one  that  I  have  entertained  ever  since  I  have  known 
anything  about  the  law ;  and  although  it  is  an  old-fashioned  one,  I 
trust  that  it  is  one  that  will  not  die  out,  for  the  reasons  which  I  have 
given. 

But  it  is  said,  ''  Well,  but  a  variety  of  actions  have  been  allowed 
against  corporations,  which  fornierly  did  not  exist."  I  deny  it.  It 
is  certain  that  a  corporation  may  order  a  thing  to  be  done  which  is 
a  trespass,  because  there  the  act  of  those  who  act  for  the  corporation, 
is  not  lUtra  vires  ;  for  instance,  take  the  case  of  false  imprisonment ; 
a  railway  company  gives  somebody  power  to  take  up  persons  who, 
it  believes,  are  doing  some  wrong  to  the  company.  If  a  person  is  so 
authorized,  that  is  an  authority  which  may  be  unreasonably  exercised. 
You  cannot  give  an  authority,  maliciously,  to  prosecute,  but  you 
may  give  an  authority  to  take  up  persons  who  are  cheating  a  rail- 
way company.  If  that  person  to  whom  authority  is  given,  makes 
a  mistake  and  takes  up  a  person  who  is  not  cheating,  it  may,  in  such 
a  case,  be  said  properly  to  be  the  act  of  the  company,  and  they  are 
properly  liable.  But  in  that  case  there  is  neither  malice  nor  motive, 
in  question.  So,  also,  they  may  be  liable  for  the  publication  of  a 
libel.  That  unfortunate  word  *^  malice,"  has  got  into  cases  of  actions 
for  libel.  We  all  know  that  a  man  may  be  the  publisher  of  a  libel 
without  a  particle  of  malice  or  improper  motive.  Therefore,  the 
case  is  not  the  same  as  where  actual  or  real  malice  is  necessary. 
Take  the  case  where  a  person  may  make  an  untrue  statement  of  a 
man,  in  writing,  not  privileged  on  account  of  the  occasion  of  its 
publication  ;  he  would  be  liable,  although  he  had  not  a  particle  of 
malice  against  the  man.  So  would  a  corporation.  Suppose  that 
a  corporation  published  a  newspaper  or  printed  books,  and  suppose 
that  it  was  proved  against  them,  that  a  book  so  published  had  been 
read  by  an  officer  of  the  corporation,  in  order  to  see  whether  it 
should  be  published  or  not,  and  that  it  contained  a  libel ;  an  action 
lies  there,  because  there  is  no  question  of  actual  malice  or  ill-will 
or  motive. 

For  these  reasons,  which  I  dwell  upon  at  no  great  length,  more 
particularly  as  Mr.  MacClymonb  did  not  cite  any  cases  upon  this 
point,  or  go  into  it  at  all,  I  am  clearly  of  opinion  that  this  action 
does  not  lie  against  this  company. 

But  assuming  that  that  difficulty  did  not  exist,  there  is  no  absence 
of  reasonable  and  probable  cause  in  this  case.  I  doubt  very  much 
whether  Cavb,  J.  needed  to  have  left  to  the  jury,  the  question, 
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whether  reasonable  care  had  been  used.  I  doubt  it  very  much, 
indeed.  I  doubt  very  much  whether  he  might  not  have  said,  I 
will  not  say  ought  not  have  said  to  the  jury,  "  If  you  are  of  opin- 
ion that  these  directors  honestly  believed  the  statements  that  were 
laid  before  them,  and  honestly  acted  upon  the  opinions  that  were 
given  to  them,  there  was  not  only  no  absence  of  reasonable  and 
probable  cause,  but  it  existed  in  abundance.''  However,  he  did  put 
the  question,  and  the  jury  did  answer  it:  and  it  does  seem  to  me, 
I  must  say,  to  be  one  of  the  strongest  cases  of  an  unfounded  action, 
that  ever  was  brought,  even  for  a  malicious  prosecution. 

Earl  of  Selborne. — My  Lords,  my  noble  and  learned  friend 
opposite  (Lord  Br  am  well)  has  raised  a  question  which  has  not 
been  argued  before  your  lordships,  a  question  of  the  greatest  im- 
portance, as  to  whether  it  is  of  the  essence  of  an  action  of  this  sort 
that  malice  should  be  proved  in  a  sense  not  imputable  to  a  corpora- 
tion. The  importance  of  that  question  would  certainly  have  led 
me,  before  I  could  arrrve  satisfactorily  at  an  opinion  of  my  own 
upon  it,  to  desire  to  have  it  argued.  It  has  not  been  argued  at  your 
Lordship's  Bar.  It  was  not,  as  far  as  I  can  see,  a  ground  of  decis- 
ion in  the  court  below.  What  has  been  said  by  my  noble  and  learned 
friend:  I  am  sure,  will  have  the  weight  due  to  all  opinions  of  his 
whenever  the  question  comes  to  be  solemnly  examined ;  but  I  do 
not  think  that  your  lordships'  decision  in  the  present  case  can  pro- 
perly be  regarded  as  determining  that  question. 

Order  appealed  from  affirmed ;  and  appeal  dismissed  with  costs. 


The  position  maintained  so  yehemently 
by  Lord  Bramwbll  in  this  case,  that  a 
corporation  cannot  be  liable  for  torts  in- 
Tolving  intention,  brings  this  important 
question  once  more  into  prominence.  Lord 
Bramwbll  admits  that  actions  of  tort,like 
trespass  or  trover,  will  lie  against  a  cor- 
poration ;  his  point  is,  that  a  corporation 
cannot  be  guilty  of  torts  which  involve  a 
wrongfal  intention,  such  as  deceit  or 
malicious  prosecution,  because  a  corpora- 
tion, being  an  imaginary  person  or  entity, 
is  incapable  of  a  wrongful  intention. 

Admitting  a  general  liability  in  tort 
on  the  part  of  corporations,  he  denies 
that  a  corporation  can  ever,  under  any 
circumstances,   make  itself  liable  for  a 


tort  involving  intention,  even  though  the 
entire  body  of  directors  or  shareholders 
unanimously  onlcr  or  ratify  the  tortious 
act,  for  the  simple  reason  that  it  is  in- 
capable of  any  wrongful  intention  what- 
ever. 

Lord  Bramwbll  admits  that  the 
point  discussed  by  him  was  not  raised 
in  the  argument  of  the  case,  and  he 
cites  none  of  the  authorities  bearing  upon 
it.  Let  us,  then,  in  tlie  first  pl»ce,  see 
how  the  views  expressed  by  him  stand 
in  the  light  of  precedent,  taking  up  first 
the  English  precedents,  and  then  the 
American. 

In  J^evem  r.  Midland  Counties  Ry,,  10 
Kx.  35S,  it  was  sought  to  hold  a  corpora- 
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tion  liable  in  an  action  of  malicious  pro- 
lecation.  Baron  Aldbbsom  said,  *^  It 
teems  to  me  that  an  action  of  this  de- 
scription does  not  lie  against  a  corpora- 
tion aggregate  :  for,  in  order  to  support 
the  action,  it  must  be  shown  that  the  de- 
fendant was  actuated  by  a  motive  in  his 
mind,  and  a  corporation  has  no  mind.*' 
Platt  and  Mabtin,  BB.,  did  not  de- 
cide this  point,  but  held  that  the  corpora- 
tion was  not  liable,  because  its  servant 
who  prosecuted  did  not  act  within  the 
scope  of  his  authority  in  so  doing- 

In  Green  ▼.  ijondon  General  Omnibus  Co, 
{limited),  7  C.  B.  (N.  S.)  290,  the  action 
was  case  against  a  company  established 
for  carrying  passengers  in  omnibuses,  for 
maliciously  and  vexatiously  obstructing 
plaintiff  in  the  carrying  on  of  a  similar 
business.  The  declaration  was  demurred 
to  on  the  ground  that  a  corporation  can- 
not be  guilty  of  an  act  involving  malice 
or  bad  intent.  But  the  court  say,  *'  we 
are  clearly  of  opinion  that  the  action  lies; 
and  there  are  abundant  authorities  to 
warrant  that  opinion.  The  whole  course 
of  the  authorities  from  Yarborough  v. 
Bank  of  England,  16  East  6,  down  to 
Whitfield  V.  SoMheastem  Ry.,  E.,  B.  & 
£1.  115,  which  was  in  reality  an  action 
against  the  Electric  Telegraph  Company 
— shows  that  an  action  for  a  wrong  will 
lie  against  a  corporation,  where  the  thing 
that  is  complained  of  is  a  thing  done 
within  the  scope  of  their  incorporation, 
and  is  one  which  would  constitute  an 
actionable  wrong  if  done  by  an  individual. 
The  doctrine  relied  on  by  Mr.  Gifford, 
that  a  corporation  having  no  soul,  can- 
not be  actuated  by  a  malicious  intention, 
is  more  quaint  than  substantial. 

In  Goffj.  Great  Northern  Rg,y  3  El. 
ic  El.  672,  it  was  held  that  false  im- 
prisonment would  lie  against  a  corpora- 
tion, if  the  person  imprisoning  plaintiff 
had  authority  from  the  company  to  do  so. 
In  this  case  the  point  discussed  by  Lord 
Bramwell  was  not  distinctly  raised, 
bat  Blackbdbit,  J.,  delivering  the 
opinion  of  the  court  says,  **  A  railway 


company,  though  it  be  a  corporation,  is 
liable  in  an  action  for  false  inprisonment, 
if  that  imprisonment  be  conmiitted  by 
the  authority  of  the  company  ;  and  it  is 
not  necessary  that  that  authority  be 
under  seal." 

In  Barwick  v.  English  Joint  Stodc  Bank, 
L.  R.,  2  Exch.  259  (1867),  it  was  held 
that  an  action  of  deceit  would  lie  against 
a  joint  stock  banking  company  for  the 
fraudulent  misrepresentation  or  conceal- 
ment of  its  manager.  The  point  of  the 
inability  of  a  corporate  body  to  have  a 
wrongful  intention  was  not  raised.  The 
court  however  say :  *'  But  with  respect 
to  the  question,  whether  a  principal  is 
answerable  for  the  act  of  his  agent  in  the 
course  of  his  master^s  business,  and  for 
his  master's  benefit,  no  sensible  distinc- 
tion can  be  drawn  between  the  case  of 
fraud  and  the  case  of  any  other  wrong.*' 

In  Western  Bank  of  Scotland  v.  Addie, 
L.  R.,  1  Sc.  App.  145,  which  was  an 
antion  by  a  shareholder  to  rescind  his 
sharetaking  contract,  on  the  ground  that 
he  was  induced  to  enter  into  the  contract 
by  the  fraudulent  misrepresentations  of 
the  directors,  the  court,  at  p.  157,  draw 
the  following  distinction :  ^'  Where  a 
person  has  been  drawn  into  a  contract  to 
purchase  shares  belonging  to  a  company 
by  fraudulent  misrepresentations  of  the 
directors,  and  the  directors,  in  the  name 
of  the  company,  seek  to  enforce  ^t 
contract,  or  the  person  who  has  been  de- 
ceived institutes  a  suit  against  the  com- 
pany to  rescind  the  contract,  on  the 
ground  of  fraud,  the  misrepreftentations 
are  imputable  to  the  company,  and  the 
purchaser  cannot  be  held  to  his  contract, 
because  a  company  cannot  retain  any 
benefit  which  they  have  obtained  through 
the  fraud  of  their  agents.  But  if  the 
person  who  has  been  induced  to  purchase 
shares  by  the  fraud  of  the  directors,  in- 
stead of  seeking  to  set  aside  the  contract, 
prefers  to  bring  an  action  for  damages 
for  the  deceit,  such  an  action  cannot  be 
maintained  against  the  company,  bai 
only  against  the  directon  perBonaHy. 
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See,  also,  New  Brunswick  fr  Canada  Ry, 
Y,  Conybearcj  9  H.  L.  C.  725. 

Moore  v.  Metropolitan  Ry,^  L.  R.,  8 
Q.  B.  36  (1872),  follows  GoJT  v.  Great 
Northern  Ry.,  3  £1.  &  £1.  672,  supra, 
and  holds  that  a  corporation  may  be 
liable  for  a  malicious  prosecution  insti- 
tuted bj  its  agent. 

In  the  case  of  Henderson  v.  Midland 
Ry,j  20  W.  li.  23,  Bramwcll,  then  a 
Baron  of  the  Court  of  Exchequer,  said, 
obiter,  *'  Further,  I  am  of  opinion  that 
this  form  of  action  will  not  lie  against  a 
corporation.  I  cannot  understand  how 
malice  can  exist  in  a  body  corporate  ;  a 
corporation  aggrejzate  must  necessarily 
be  destitute  of  malice.  The  other  Bar- 
ons decline  to  express  an  opinion  on  tliis 
point.  Kellt,  C.  B.,  says:  '*  A  rail- 
way company  must,  from  time  to  time, 
prosecute,  and  may  commit  acts  of  op- 
pression if  they  are  not  liable  for  not 
prosecuting  without  reasonable  and  pro- 
bable caase ;  if  such  be  the  law,  it  will 
require  amendment." 

Mackay  v.  Commercial  Bank  of  Ntvt 
Brunswick,  L.  R.,  5  P.  C.  394.  In  this 
case  it  was  held  that  an  action  of  deceit 
would  lie  against  an  incorporated  bank 
for  the  fraudulent  misrepresentation  of 
its  cashier,  made  while  acting  within  the 
scope  of  his  employment.  The  court 
advert  to  and  decline  to  follow  the  dis- 
tinction snpge^ted  in  Western  Bank  of 
Scotland  v.  Addie,  supra,  that  a  corpo- 
ration is  liable  in  certain  cases  in  con- 
tract but  never  in  tort,  for  the  fraud  of 
its  servants.  The  court  expressly  hold 
that  a  corporation  may  be  liable  in  de- 
ceit for  the  fraud  of  its  servant,  if  com- 
mitted while  acting  within  the  scope  of 
his  emplojrment ;  and  they  point  out  that 
the  words  **  scope  of  employment*'  are 
used  in  a  far  broader  sense  than  *'  scope 
of  authority,*'  express  or  implied. 

In  Edwards  v.  Midland Ry.,  50  L.  J., 
Q.  B.  281  (1880),  the  question  whether 
malicious  prosecution  would  lie  against  a 
corporation,  was  squarely  raised.  It  was 
migned  that  the  case  of  Stevens  v.  Mid- 


tand  Ry. ,  supra,  was  a  subsisting  author- 
ity to  the  effect  that  a  corporation,  not 
being  possessed  of  mind,  could  not  be 
liable  for  malicious  prosecution  which  in- 
volved mental  state.  Fur,  J.,  after  re- 
viewing the  authorities— dwelling  espe- 
cially upon  Whitfield  v.  South  Eastern 
Ry.,  E.,  B.  &  E.  115,  and  Green  v.  Lon- 
donOmnibus  Co.,  7  Com.  B.  (N.  S.)  290, 
supra,  came  to  the  conclusion  that  the 
ratio  decidendi  of  Aldersov,  B.,  in  Ste- 
vens V.  Midland  Ry. ,  supra — that  a  corpo- 
ration cannot  be  guilty  of  a  tort  involving 
intention, — had  never  been  followed,  and 
that  he  was  accordingly  at  liberty  to  de- 
cide according  to  what  he  conceived  to 
be  the  true  view  of  the  law.  He  held 
that  a  corporation  could  be  held  liable 
for  malicious  prosecution.  The  cases  of 
Western  Bank  of  Scotland  v.  Addie,  L. 
li.,  1  iSc.  App.  145,  and  Mackay  v.Cont- 
mercitU  Bank  of  New  Brunswick,  L.  R., 
5  P.  C.  394,  supra,  were  not  noticed. 

As  the  law  stands  to-day  in  England, 
we  have  the  express  decision  of  one 
learned  judge  (Aldersok,  B.),  that 
actions  of  tort  involving  a  wrong- 
ful intent  will  not  lie  against  corpora- 
tions, supported  by  the  extra  judicial 
opinions  expressed  by  learned  judges  of 
the  House  of  Lords  in  at  least  three  dif- 
ferent cases.  On  the  other  hand,  we 
have  express  decisions  of  several  Courts 
of  Appeal  in  at  least  five  cases,  that  ac- 
tions of  this  nature  will  lie  against  cor- 
porations. It  would  seem  that  the  point 
must  be  deemed  unsettled  in  England,  in 
the  absence  of  an  express  decision  of  the 
House  of  Lords,  although  the  prepon- 
derance of  autliority  would  seem  to  be 
in  favor  of  the  liability  of  corporations 
for  torts  involving  wrongful  intents. 

In  the  United  States,  the  law  is  per- 
fectly well  settled  that  corporations  may 
be  held  liable  for  torts  involving  wrong- 
ful intention. 

Thus,  in  P.  W.  (f-  B.  Rd.  v.  Q»igUy, 
21  How.  208,  it  was  held  that  an  action 
of  libel  would  lie  against  a  corporation. 
The  Court  sav :  **  The  defendant!  con- 
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tend  that  toej  are  not  liable  to  be  soed 
in  this  action ;  that  theirs  is  a  railroad 
corporation,  with  defined  and  limited 
faculties  and  powers,  and  having  only 
BQch  incidental  authority  as  is  necessary 
to  the  full  exercise  of  the  faculties  and 
powers  granted  by  their  charter ;  that, 
being  a  mere  legal  entity,  they  are  inca- 
pable of  malice,  and  that  malice  is  a 
necessary  ingredient  in  a  libel ;  that  this 
action  should  hare  been  instituted  against 
the  natural  persons  who  were  concerned 
in  the  publication  of  the  libel.  To  sup- 
port this  argument,  we  should  be  re- 
quired to  concede  that  a  corporate  body 
could  only  act  within  the  limits  and  ac- 
cording to  the  faculties  determined  by 
the  act  of  incorporation,  and,  therefore, 
that  no  crime  or  oflfence  can  be  imputed 
to  it.  That,  although  legal  arts  might 
be  committed  for  the  benefit  or  within 
tbe  service  of  tlie  corporation,  and  to 
accomplish  objects  for  which  it  was  cre- 
ated by  their  dominant  body,  that  such 
acts,  not  being  contemplated  by  their 
charter,  must  be  referred  to  the  rational 
and  sensible  agents  who  performed  them, 
and  the  whole  responsibility  must  be 
limited  to  those  agents,  and  we  should 
be  forced,  as  a  legitimate  consequence, 
to  conclude  that  no  action  ex  deiieto  or 
indictment  will  lie  against  a  corporation 
for  any  misfeasance.  But  this  conclu- 
sion would  be  entirely  inconsistent  with 
the  legislation  and  jurisprudence  of  the 
states  of  the  Union  relative  to  these  arti- 
ficial persons.  Legislation  has  encour- 
aged their  organization,  as  they  concen- 
trate and  employ  the  intelligence,  energy 
and  capital  of  the  society  for  the  devel- 
opment of  enterprises  of  public  utility. 
*  *  *  *  »  The  powers  of  the  corpora- 
tion are  placed  in  tbe  hands  of  a  govern- 
ing body  selected  by  the  members,  who 
manage  its  affairs,  and  who  appoint  the 
agents  that  exercise  its  faculties  for  tlie 
accomplishment  of  the  object  of  its 
being.  But  these  agenU  may  infringe 
the  rights  of  persons  who  are  unconnected 
with  the  corporation,  or  who  are  brought 


into  relations  of  business  or  intercoane 
with  it.  As  a  neeessary  oorrelaxive  to 
tbe  principle  of  the  exercise  of  corporate 
powers  and  faculties  by  legal  representa- 
tives, is  the  recognition  of  a  corporate 
responsibility  for  the  acts  of  those  repre- 
sentatives :*'  VinoM  v.  Merchants*  Afwtwd 
Ins,  Co,  of  Ntw  OrUanSf  87  La.  Ann. 
367  ;  Samuels  t.  Evening  Mail  Co,f  75 
N.  Y.  604  ;  Evening  Journal  Ass'n,  v. 
McDermott,  44  N.  J.  L.  4S0 :  DeiroU 
DaUy  Pbst  Co.  v.  McArthur,  16  Mich. 
447  ;  accord. 

It  is  universally  held  that  case  for  ma- 
licious prosecution  will  lie  against  cor- 
porations :  Fenton  v.  Wilson  Sewing  Ma- 
chine Co.,  9  Phila.  (Pa.)  189  :  Good- 
speed  V.  East  Haddam  Bank,  22  Conn. 
530  ;  Williams  v.  Planters'  Ins,  Co.,  57 
Miss.  759  ;  Wheleu  v.  Second  yationai 
Bank,  1  Bazt.  (Tenn.)  469  ;  Boogher 
V.  Lije  Association  of  America^  75  Mo. 
319  ;  Iron  Mountain  Bank  v.  Mercantile 
Bank,  4  Mo.  App.  505 ;  CopUy  v. 
Grover,  ^,  Sewing  Machine  Co,,  2 
Woods  494  ;  Vance  v.  Erie  Bd,,  32  N. 
J.  L.  334 ;  Jordan  v.  Alabama  Great 
Southern  Bd,,  74  Ala.  65  ;  Bicord  v. 
Central  Ac.  Bd.,  15  Nev.  167  ;  Beed  v. 
Home  Satfinga  Bank,  130  Mass.  443; 
Morton  v.  Metropolitan  Ufe  Ins,  Co., 
34  Hun  366  ;  KruleviU  v.  Eastern  Bd., 
5  N.  E.  B.  500. 

The  only  two  cases  holding  that  mali- 
cious prosecution  will  not  lie  against  a 
corporation  because  it  cannot  be  guilty 
of  a  malidons  intent,  {Gillett  v.  Mis^ 
souri  Valley  Bd,^  55  Mo.  315 ;  and 
Owdeg  v.  M.  ^  W,  P,  Bd.^  37  Ala. 
560),  have  been  expressly  overruled  by 
Boogher  v.  Li/e  Assodatiom  of  America^ 
supra,  and  Jordan  v.  Alabama  Great 
Southern  Bd.,  supra,  respectively. 

The  following  authorities  bold  that  a 
corporation  is  liable  in  an  action  of  de- 
ceit, for  the  fraud  nlentmisreprec>entation 
or  concealment  of  its  servants  or  agents : 
LammY.  Port  Deposit  Homestead  Ass., 
49  Md.  233  ;  Peebles  v.  Patapseo  Guam 
Co.,  77   N.   C.   233 ;    Erie   CUg   Iron 
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Works  7,  BarUr,  106  Penn.  St.  125 ; 
Butler  V.  Watkiru,  18  WaU.  456; 
New  York,  ^c,  Rd.  t.  Schuyler ^  34  N. 
Y.  80;  National  Bankr.  Graham j  100 
U.  S.  699-702  ;  Wettem  Maryland  Bd. 
T.  Franklin  Bank,  60  Md.  36. 

HaviDg  examiDed  the  question  of  lia- 
bilitj  or  corporations  for  torts,  involving 
intention  from  the  standpoint  of  autlTor- 
ity,  let  us  now  discuss  it  upon  logical 
grounds.  It  is  argued  in  support  of  the 
theory  of  non-liability  of  corporations 
for  torts  of  this  class,  that  a  corporation, 
being  an  imaginary  person,  cannot  have 
**  intention,"  because  it  has  no  *•  mind.** 
(See  remarks  of  Aldbrson,  B.,  in  Ste- 
vens T.  Midland  Rd,y  supra,)  But 
clearly  it  must  be  admitted  that  corpora- 
tions are  not  entirely  without  mind.  A 
corporation  can  act,  and  acting  implies 
mindf  purpose,  intention.  So  it  seems, 
that  some  degree  of  mind  must  be  as- 
cribed to  that  fictitious  person  called  a 
corporation.  It  may  be  claimed  that  a 
corporation,  being  created  or  authorized 
by  law  to  perform  certain  functions  only, 
can  bo  regarded  as  endowed  with  mind 
sufficient  for  the  performanee  of  such 
ftmctions  only. 

This  conception  of  a  corporation  is  not 
aniversally  conceded  to  be  the  true  one : 
2  Morawctz  Corp.  sect.,  648,  ei  seq. 
But  even  admitting  it  to  be  the  true  one, 
and  as  a  necessary  consequence,  that  a 
corporation  cannot  have  a  bod  or  wrong* 
ful  intention,  it  does  not  follow  that  a 
corporation  cannot  be  guilty  of  malicious 
torts  in  a  large  class  of  cases,  t.  «., 
where  such  torts  are  committed  by  its 
servants  or  agents  while  acting  *'  within 
the  scope  of  their  employment.'*  There 
certainly  seems  no  reason  why  the  prin- 
ciple of  respondeat  superior  should  not 
apply  as  well  where  the  master  is  a  cor- 
poration,  as  where  the  master  is  an  indi- 
vidual. And  it  is  perfectly  well  settled, 
that  it  does  apply  in  the  case  where  the 
master  is  an  individual.  Now  the  theory 
of  respondeat  superior  is  not  that  the  tor- 
tioos  conduct  of  the  servant  is  ascribed 


to  or  transferred  to  the  master,  but  rests 
on  the  broad  ground  Sf  public  policy.  It 
is  an  absolute  rule  of  law  creating,  in 
certain  cases,  a  liability  on  the  part  of  a 
master  for  the  wrongful  act  of  his  ser- 
vant. This  plainly  appears  from  the 
case  of  Sharrod  v.  Railway^  4  Exch.  580, 
where  it  was  held  that  the  act  of  an  en- 
gine-driver in  running  over  sheep  of  the 
plaintiff,  was  not  the  act  of  the  railway 
company,  and  that,  therefore,  the  action 
of  trespass  would  not  lie  against  the 
company  for  killing  the  sheep. 

There  would  seem  to  be  no  reason  why 
the  principle  of  respondeat  superior  should 
not  apply  in  the  case  of  torts  involving 
wrongful  or  malicious  intention,  as  well 
as  in  the  case  of  other  sorts  of  torts. 
Indeed,  it  seem  conceded  that  it  does, and 
that  a  master  is,  in  general,  liable  in 
tort  for  the  deceit,  or  fraud  or  malice  of 
his  servants :  Hem  v.  Nichols,  1  Salk. 
289  ;  Comfort  v.  Fowke,  6  M.  &  W.  358, 
373.  Conceding,  then,  that  the  princi- 
ple of  respondeat  superior  does  not  rest 
on  the  theory  of  imputing  the  acts  of  the 
servant  to  the  master,  there  would  seem 
to  be  no  reason  why  a  corporation  should 
not  be  held  liable  for  the  torts  of  its  ser- 
vants,  involving  malice  or  wrongful  in- 
tention. 

In  this  connection  we  may  quote  the 
language  of  the  court  of  Tennessee  in 
Whelen  v.  Second  Nat,  Bank,  1  Baxt 
(Tenn.)  469,  where  the  court  say  :  *'  It 
would  be  an  abandonment  of  the  well- 
established  principle  of  ^respondeat  su- 
perior* to  hold  that  the  agents  of  a  cor- 
poration, in  discharge  of  their  duties  as 
such,  would  be  guilty  of  maliciously  in- 
stituting salts  to  the  damage  of  third 
persons,  and  yet  that  the  corporation 
should  shield  itself  from  the  responsi- 
bility by  relying  on  its  soulless  charac- 
ter.*' 

Also  the  language  of  the  Supreme 
Court  of  Massachusetts,  in  Fogg  y,Grif' 
ftn,  2  Allen  1 :  '*  A  corporation  can  only 
act  through  agents.  If  they,  while  ex- 
srdsing  the  authority  conferred  on  them, 


768 


CLABK  p.  CLARK. 


are  g^oilty  of  falsehood  and  fraud,  their 
principal  is  liable  *for  the  conseqaences 
which  may  flow  therefrom.  The  tme  test 
of  the  liability  of  the  principal  in  soch 
cases  is  to  ascertain  whether,  in  commit- 
ting fraud,  the  agent  was  acting  in  the  bus- 
iness of  his  principal.  If  he  was  engaged 
in  the  course  of  his  employment,  then  par- 
ties  injured  by  his  misconduct  or  fraud 
can  resort  for  redress  to  the  persons  who 
clothed  him  with  the  power  to  act  in 
their  behalf,  and  who  have  received  the 
benefits  resulting  from  his  agency.'' 

So  much  for  the  liability  of  a  corpora- 
tion for  the  torts  of  its  servants  based  on 
the  theory  of  respondeat  superior.  Such 
liability  as  we  have  seen  is  imposed 
agreeably  to  an  absolute  rule  of  law  based 
on  grounds  of  public  policy,  and  not  upon 
the  theory  that  the  acts  and  motives  of 
the  servants  are  to  be  imputed  to  the 
master.  The  acts  of  the  servant,  done 
in  the  course  of  his  employment,  whe- 
ther tortious  or  not,  are  not  deemed 
those  of  the  master.  This  is  true  where 
the  master  is  a  corporation  just  as  much 
as  where  the  master  is  an  individual. 
It  must  not,  however,  be  forgotten,  that 
a  corporation  can  act  although  not  through 
its  servants.  The  instrumentality  through 
which  a  corporation  acts  is  ordinarily  its 
board  of  directors,  or  a  meeting  of  its 
shareholders.  The  board  of  directors  is 
not  a  servant  of  the  corporation,  but  is 
a  body  authorized  to  act  for  the  corpo- 
ration. Its  authorized  acts  are  those  of 
the  corporation  itself.  But  it  can  act 
for  the  corporation  only  within  the  scope 


of  its  authority,  and  when  it  acts  widi- 
out  the  scope  of  its  authority,  its  acts 
are  no  longer  those  of  the  corporation. 
Hence  it  would  seem  that  where  the 
board  of  directors  directly  orders  or  pro- 
cures the  commission  of  any  tortious  act, 
the  corporation  cannot  be  visited  with 
liability  therefor.  For  the  tortious  act 
is  ftot  that  of  the  company,  since  it  was 
without  the  authority  of  the  board,  and 
the  principle  of  retpondeat  wperiar  can* 
not  be  invoked,  since  the  board  of  di- 
rectors is  not  the  servant  of  the  corpo- 
ration. For  this  reason  it  would  seem 
to  be  true,  as  Lord  Bbamwell  states, 
*'that  no  action  (of  malicious  prosecu- 
tion) lies,  even  if  you  assume  the  strong- 
est case,  namely,  that  of  the  very  share- 
holders directing  it,  or  the  very  directors 
ordering  it,'*  but  not  for  the  reason  given 
by  him,  *'  because  it  is  impossible  that 
a  corporation  can  have  malice  or  motive," 
but  because  the  act  of  the  board  of 
directors  was  vltra  vires^  and  therefore 
not  the  act  of  the  company.  The  same 
principle  would  apply  to  any  other  sort 
of  tort,  just  as  well  as  to  malicious  pro- 
secution. Whether  the  tortious  act  or- 
dered by  a  unanimous  vote  of  the  entire 
bodv  of  shareholders  would  be  die  act 
of  the  corporation,  depends  upon  whether 
we  regard  the  charter  of  the  corporation 
as  endowing  it  with  its  corporate  pow- 
ers, or  defining  the  powers  which  it  may 
exercise  with  the  sanction  of  the  law. 
See  2  Morawetz Corp.,  {  648  et  teq.  See, 
further,  8  Am.  L.  Reg.  (O.  S.)  701. 

LouiB  M.  Gbbblbt. 
Chicago. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Vermont. 

CLARK  V.  CLARK'S  ADM'R. 

An  action  of  assumpsit  cannot  be  sustained  for  use  and  occupation  of  real  estate, 
unless  the  relation  of  landlord  and  tenant  exists  under  a  contract  express  or  implied; 
and  a  contract  will  not  be  implied  when  neither  party  expected  payment  of  rent. 
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An  executor,  during  the  settlement  of  an  estate  allowed  the  father  of  the  devisees 
to  oecapj  lands  bequeathed  to  them,  neither  party  expecting  payment,  they  living 
with  their  father,  but  never  having  had  possession  nor  the  right  of  possession  ;  held^ 
that  assumpsit  would  not  lie  against  their  father's  estate  for  the  use,  and  that  noth- 
ing could  be  recovered,  although  the  case  was  tried  under  a  reference. 

The  relation  of  parent  and  child  tends  rather  to  rebut  than  to  raise  the  implication 
of  a  contract  for  rent. 

Assumpsit  for  use  and  occupation.     Heard  on  a  referee's  report. 

The  referee  found  that  the  plaintiffs,  unmarried  young  ladies,  are 
the  children  of  L.  P.  Clark,  who  died  July  1 2th  1882 ;  that  one 
Wilkins,  who  deceased  in  July  1876,  bequeathed  the  use  of  certain 
lands  to  the  plaintiffs,  another  sister  and  their  mother,  Frances 
Clark ;  that  these  lands  consisted  of  two  farms,  on  one  of  which 
the  said  Wilkins,  at  the  time  of  his  death,  said  L.  P.  Clark,  his 
wife  and  daughters,  lived  together  as  one  family  ;  that  said  Clark 
and  his  family  continued  to  live  on  the  farm  until  his  death  ;  that 
he  had  the  control  of  both  farms,  and  appropriated  the  income 
thereof  to  himself ;  that  the  executor  left  Clark  in  the  '*  undisturbed 
possession"  of  both  farms,  and  in  his  settlement  of  his  accounts,  in 
1883,  with  the  Probate  Court,  did  not  account  for  the  rents  and 
profits  of  said  farms ;  that  the  amount  of  debts  proved  against  the 
estate  of  Wilkins  was  $4540.24,  including  about  $1700,  for  which 
he  was  liable  only  as  surety  of  said  L.  P.  Clark. 

The  said  $1700  having  been  adjusted  in  some  way,  so  as  to  release 
the  estate  of  said  Wilkins,  on  March  2d  1883,  the  Probate  Court 
decreed  said  real  estate  among  the  devisees  named  in  the  will.  In 
1877  the  executor  sold  some  of  said  lands,  and  from  the  avails  of 
these  and  the  personal  property  received  enough  to  pay  the  personal 
debts  of  said  Wilkins ;  and  the  plaintiffs  claimed  that,  as  their 
father  received  the  use  of  the  lands  for  about  five  years  after  the 
personal  debts  had  been  provided  for,  his  estate  was  liable.  It  was 
found  that  the  farm  was  much  improved  under  Clark's  manage- 
ment ;  that  the  use  of  the  farm,  above  improvements  and  taxes,  was 
$100  per  year;  that  one  of  the  plaintiffs  was  generally  at  home, 
assisting  her  parents,  and  the  other  taught  school,  boarding  at  home 
for  the  most  part  of  the  time;  and  that  the  girls  fully  earned  what 
they  received  from  their  father  in  the  way  of  support. 

E.  R.  Hardy  for  defendant. 

Lyman  JS,  Knapp  and  F.  E.  WaodMdgey  for  plaintiffs. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J. — These  are  actions  of  assumpsit  to  recover  for  the  use 
and  occupation  of  real  estate.  The  facts  on  which,  in  our  judg- 
ment, the  cases  turn  are  alike.  It  is,  therefore,  needless  to  allude 
to  the  questions  presented  by  the  facts  in  which  they  differ.  It  is 
well  settled  that  to  lay  the  foundation  for  a  recovery  in  assumpsit 
for  use  and  occupation  of  real  estate,  the  relation  of  landlord  and 
tenant  must  exist  under  a  contract  express  or  implied :  Stacy  v. 
Vermont  Cent  Rd.,  32  Vt.  651 ;  Wat9<m  v.  Brainard,  33  Id.  83; 
Chamberlin  v.  Donahue^  44  Id.  67  ;  Moore  v.  Harvey^  50  Id.  297 ; 
Tayl.  Land.  &  Ten.,  sects.  26,  636  and  n. ;  Hough  v.  Birge,  11 
Vt.  190;  Strong  v.  Garfield,  10  Id.  602;  Birch  v.  Wright,  1  T. 
R.  378. 

While  in  Watson  v.  Brainard  it  is  said  that  in  certain  cases  a 
contract  will  be  implied  from  slight  circumstances,  the  general  hold- 
ing in  all  the  decisions  is,  that  when  the  facts  and  circumstances 
are  such  as  to  rebut  the  expectation  on  the  part  of  both  parties  of 
the  payment  of  rent,  the  court  will  not  imply  a  contract  or  promise 
to  pay  such  rent.  Thus,  a  contract  to  purchase  and  occupation 
under  it  {Hough  v.  Birge,  supra) ;  a  contract  or  other  fact  incon- 
sistent with  the  relation  of  landlord  and  tenant  {Stacy  v.  Vermont 
Cent.  Rd.,  supra) ;  a  suit  and  judgment  in  ejectment  (Strong  v. 
Garfield,  supra) ;  occupation  in  the  right  of  the  wife  and  refusal  to 
acknowledge  the  owner  as  landlord  {Chamberlin  v.  Donahue, 
supra) ;  occupation  when  the  plaintiff  denies  the  existence  of  any 
contract  for  the  use  of  the  premises  {Moore  v.  Harvey,  supra) — have 
each  been  held  not  to  raise  but  to  rebut  the  implication  of  a  tenancy 
or  the  right  to  recover  rent. 

The  referee  has  found  that  no  express  contract  existed  between 
the  respective  plaintiffs  and  the  intestate  in  reference  to  his  use  and 
occupation  of  the  premises ;  and  he  is  unable  to  find  that  either 
party  expected  any  payment  of  rent  for  the  occupation  by  the 
intestate. 

We  think  this  finding,  especially  in  connection  with  the  other 
facts  found  in  reference  to  the  intestate's  occupation  of  the  respect- 
ive premises,  does  not  raise,  but  rebuts,  the  implication  of  the 
relation  of  landlord  and  tenant,  and  a  contract  to  pay  rent.  Sy  the 
terms  of  the  bequests  by  which  the  plaintiffs  acquired  the  right  to 
the  use  of  the  premises,  the  profits  arising  from  the  use  of  the  real 
estate,  annually,  were  to  be  used  by  the  testator's  executor  to  pay 
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the  balance  of  his  indebtedness  that  should  not  be  paid  from 
the  avails  of  his  personal  estate.  Until  the  testator's  debts  were 
paid  the  executor  was  entitled  to  the  rents.  Such  debts  were 
not  all  paid  until  after  the  time  for  which  the  recovery  of  rent  is 
claimed. 

The  debts  which  the  testator  incurred  as  surety  for  the  intestate 
Clark  were  proved  against  the  testator's  estate,  and  were  debts  be- 
tween the  testator  and  the  creditors,  which  belonged  to  the  testator 
to  pay.  The  payment  of  the  debt  was  as  much  charged  by  the  tes- 
tator upon  the  use  of  the  real  estate  bequeathed  as  was  the  payment 
of  the  testator's  individual  debts.  There  is  no  fact  found  that  tends 
to  show  that  the  executor  surrendered  the  possession  of  the  lands 
devised  to  the  devisees,  these  plaintiffs,  at  any  time  before  he  set- 
tled his  administration  account.  Under  these  facts  section  2137, 
B.  L.  would  seem  to  be  conclusive  that  the  plaintiffs,  until  the 
decree  of  the  Probate  Court,  had  no  right  to  the  possession  of  the 
premises  for  which  they  now  respectively  seek  to  recover  rent.  That 
section  reads :  '^  When  an  executor  or  administrator  is  appointed 
and  assumes  the  trust,  no  action  of  ejectment  or  other  action  to 
recover  the  seisin  or  possession  of  land,  or  for  damage  done  to  such 
land  shall  be  maintained  by  an  heir  or  devisee  until  there  is  a 
decree  of  the  probate  court  assigning  such  lands  to  such  heir  or 
devisee,  or  the  time  allowed  for  paying  debts  has  expired,  unless 
the  executor  or  administrator  surrenders  the  possession  to  tho  heir 
or  devisee." 

During  the  time  for  which  the  plaintiffs  seek  to  recover  rent 
there  was  an  executor  in  the  active  administration  of  the  estate  of 
the  testator,  charged  by  the  will  with  the  duty  to  use  the  rents  and 
profits  accruing  from  the  land  for  the  payment  of  his  debts  above 
what  might  be  paid  by  his  personal  property ;  there  were  debts 
above  what  were  paid  from  the  personal  property  remaining  unpaid, 
and  nothing  to  show  that  the  time  allowed  by  the  probate  court  for 
their  payment  had  expired ;  and  there  had  been  no  surrender  of  the 
possession  of  the  devised  lands  by  the  executor  to  the  devisees. 
The  plaintiffs  could  not,  therefore,  during  the  time  for  which  they 
claimed  to  recover  rent  have  recovered  the  possession  of  the  devised 
lands.  The  plaintiffs  during  that  time  were  never  in  possession  of 
the  devised  lands. 

It  follows  logically  that,  not  being  at  any  time  in  possession,  nor 
by  the  terms  of  the  will  entitled  to  possession,  nor  having  the  right 
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to  recover  possession,  they  cannot  daring  said  interval  recover  rent 
for  the  use  of  said  devised  lands. 

The  relation  which  existed  between  the  plaintiffs  and  the  intes- 
tate Clark,  that  of  father  and  children,  all  residing  harmoniously 
together  on  the  premises  as  a  family  without  any  accounts  being 
kept  or  charges  made  either  for  support,  board  or  services,  and 
without  anything  being  said  between  them  in  regard  to  the  use  of 
said  premises;  and  the  manner  in  which  the  intestate  used  and 
carried  on  said  devised  lands,  improving  the  land,  building  and  re- 
pairing the  buildings,  also  tend  to  rebut  any  implication  of  the 
relation  of  landlord  and  tenant,  or  of  the  payment  of  rent.  Whe- 
ther a  child  could  recover  for  the  use  of  its  real  estate  occupied  by 
a  parent  without  an  express  contract,  or  circumstances  which  in 
law  amount  to  a  contract,  we  have  no  occasion  to  consider  or  decide. 
We  only  say  that  the  existence  of  that  relation  tends  rather  to 
rebut  than  to  raise  the  implication  of  a  contract  for  rent.  While 
between  the  plaintiffs  and  the  intestate,  in  the  way  that  the  exec- 
utor of  Wilkins'  estate  settled  his  account  with  the  Probate  Court, 
without  requiring  the  intestate  to  account  for  the  use  of  the  devised 
premises  for  nearly  five  years,  it  appears  equitable  that  the  plain- 
tiffs should  be  compensated  in  some  way  from  their  father*s  estate 
for  such  use  as  has  been  beneficial  to  his  estate,  we  are  clear  that 
on  well-settled  principles  they,  on  the  fkcts  found,  cannot  recover 
for  the  use  of  the  devised  lands  before  they  were  legally  entitled  to 
the  possession  of  such  lands.  What  might  have  been  their  rights 
against  the  executor  on  the  settlement  of  his  administration  account 
we  have  no  occasion  to  consider. 

The  result  is  that  the  pro  forma  judgment  of  the  county  court 
for  the  plaintiff,  in  each  case,  is  reversed,  and  judgment  rendered 
for  the  defendant  to  recover  his  costs.  Judgment  to  be  certified  to 
the  Probate  Court. 


The  rale  annoanced  in  the  principal 
case  is  that  which  generally  prevails  both 
in  this  country  and  in  England,  how- 
ever unjust  and  inequitable  it  may  ap- 
pear. It  is  an  old  doctrine  and  is  con- 
stantly invoked  by  the  courts,  yet  a  few 
cases  seem  to  have  in  a  manner  repudi- 
ated it.  The  notion  that  the  relation  of 
landlord  and  tenant  must  exist  between 
the  parties,  before  the  action  of  use  and 
oocnpation  can  be  maintained,   is  the 


essence  of  the  doctrine.  "  Though  the 
law  will  imply  a  contract  to  pay  rent 
from  the  mere  fact  of  occupation,  yet 
this  action  lies  only  where  the  relation 
of  landlord  and  tenant  subsists  between 
the  parties,  founded  upon  agreement, 
express  or  implied.  But  no  implication 
can  arise,  if  there  was  no  tenancy  in 
contemplation  between  them  :"  Taylor 
on  Landlord  and  Tenant,  sec.  636 ;  or, 
as  stated  in  the  principal  case,  when  the 
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facts  And  circumstauoes  arc  sach  as  to 
rebut  the  expectation  on  the  part  of  both 
parties  of  the  payment  of  rent ;  or  if  the 
position  of  the  parties  to  each  otber  can 
be  referred  to  anj  other  g;ronnd  than  that 
of  a  distinct  tenancy,  no  promise  to  pay 
rent  can  be  implied  as  in  case  of  a  mere 
trespasser:  Abbott's  Trial  Evidence, 
851  ;  Carpenter  v.  United  StateSy  17 
Wall.  489  ;  Boston  ▼.  Binney,  U  Pick. 
1  ;  Holmes  t.  WiUiamSj  16  Minn.  164 ; 
Mayo  T.  Fletcher f  14  Pick.  525  ;  Acker- 
nutn  T.  Lyman,  20  Wis.  454  ;  Bancroft 
V.  Wardweil,  13  Johns.  (N.  Y.)  490  ; 
Hemoood  v.  Cheeseman^  3  S.  &  R.  (Pa.) 
500. 

'*  To  create  the  relation  of  landlord 
and  tenant,  an  agreement,  eitlier  express 
or  implied,  must  exist.  Presumptive 
evidence  will  not  do,  such  as  that  the 
defendant  holds  over  after  the  ex- 
piration of  his  lease  by  parol.  But  the 
facts  must  show,  expressly  or  impliedly, 
that  the  defendant  occupies  as  tenant  of 
the  plaintiff.  *  ♦  ♦  When  a  person  oc- 
cupies the  land  of  another,  not  as  tenant, 
but  adversely,  or  where  the  circumstances 
under  which  he  enters  show  that  he  does 
not  recognise  the  owner  as  his  landlord, 
this  action  will  not  lie  :"  Butler  v.  Cowles, 
4  Ohio  213. 

In  Hurley  v.  Lamoreaui,  29  Minn. 
138,  the  suit  was  for  use  and  occupation 
of  certain  premises  in  the  nature  of  as- 
sumpsit. The  complaint  contained  no 
allegations  of  any  facts  showing  that  the 
relation  of  landlord  and  tenant  subsisted 
between  the  plaintiff  and  defendant  at 
the  time  of  the  alleged  ufie  and  occupa- 
tion. The  court  held  that  it  failed  to 
sute  a  cause  of  action,  and  upon  de- 
murrer the  suit  was  dismissed.  The  court 
said  :  *'  The  plaintiff  appears  to  claim 
that  he  has  framed  his  complaint  upon 
the  theory  of  waiving  a  tortious  entry 
and  occupation  of  the  premises  by  de- 
fendant, and  suing  upon  an  implied  con- 
tract  to  pay  for  use  and  occupation.  One 
obstacle  in  the  way  of  this  claim  is  that 
no  tortious  entry  or  occupation  is  in  any 


way  alleged.  But  the  insuperable  an- 
swer to  it  is  found  iu  the  authorities 
above  cited,  which  hold,  in  effect,  that 
a  trespasser  cannot  be  converted  into  a 
tenant  without  his  consent.  In  other 
words,  to  maintain  an  action  for  use  and 
occupation,  there  must  have  been  an 
agreement,  express  or  implied,  by  which 
the  relation  of  landlord  and  tenant  is 
created  between  the  parties.  Privity  of 
contract  between  them  is  indispensable.'* 

In  Edmonton  v.  Kite,  43  Mo.  176,  178, 
suit  was  brought  for  the  rent,  use  and 
occupation  of  a  house,  the  property  of 
plaintiff.  The  evidence  showed  that 
the  defendant  did  not  rent  the  rooms  of 
plaintiff.  Defendant  admitted  occupancy, 
but  stated  that  he  occupied  during  the 
term  in  pursuance  of  orders  from  the* 
military  commander  of  the  port.  Plain- 
tiff recovered  in  the  trial  court,  but  this 
judgment  was  reversed,  the  Supreme 
Court  holding  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between 
the  parties,  and  therefore  no  recovery 
could  be  had,  that  a  trespasser  could  not 
be  sued  for  use  and  occupation.  Other 
Missouri  cases  have  declared  the  same  doc- 
trine :  Button  t.  Powers,  38  Mo.  353, 
356,  where  one  tenant  in  common  sought 
to  recover  from  his  co-tenant  for  use  and 
occupation,  which  was  denied  :  Cohen  v. 
Kyler,  27  Mo.  122  ;  Hood  v.  Mathis, 
21  Id.  308,  313  ;  0' Fallon  v.  Boismenu, 
3  Id.  405,  408-409  ;  The  Aull  Savings 
Bank  v.  Aull,  80  Id.  199,  201,  where 
defendant's  agent  occupied  office  room  in 
a  bank  building  for  about  four  years  ; 
nothing  was  said  about  paying  rent  and 
no  charges  were  made  therefor  on  the 
bank's  books  ;  the  action  was  dismissed  : 
Doyle  V.  O'Neil,  7  Mo.  App.  138,  141. 

In  Central  Mills  Co,  v.  Hart,  124 
Mass.  123,  125,  the  evidence  was,  that 
trustees  managing  a  railroad  used,  in 
common  with  the  plaintiff  and  others, 
land  owned  by  the  plaintiff  outside  the 
location  of  the  railroad.  It  was  held, 
in  the  absence  of  any  evidence  of  a  de- 
mise, that  the  action  oonld  not  be  rap- 
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ported  Against  the  tnistees,  whether  the 
use  was  bj  permission  of  the  plaintiff  or 
not.  The  court  declared  that  to  main- 
tain the  action,  something  in  the  natare 
of  a  demise  mast  be  shown,  or  some 
evideDoe  given  to  establish  the  relation 
of  landlord  and  tenant,  and  which  rela- 
tion could  only  grow  out  of  contract ; 
that  the  contract  need  not  be  technical 
and  formal,  bat  there  must  be  at  least  a 
permissive  occupation  by  the  tenant. 
*'  Occupation  by  the  tenant,  with  the  as- 
sent of  the  landlord,  is  indispensable  to 
the  maintenance  of  the  action.**  The 
court  was  of  the  opinion  that,  if  the  de- 
fendant occupied  the  premises  by  mere 
license  of  plaintiff — it  being  revocable  at 
plaintiff's  pleasure-— solong as  it  remained 
executory,  and  until  so  countermanded, 
could  only  operate  as  an  excuse  for  tres- 
pass, and  that  if  the  occupancy  was  not 
with  plaintiff's  permission,  then  it  was  a 
mere  trespass  and  not  a  demise.  '*  The 
relation  of  landlord  and  tenant  in  that 
case  would  have  no  existence  between 
the  parties."  See  Wood  t.  Wilcox^  1 
Denio  37  ;  Merrill  ▼.  Bullock,  105 
Mass.  486,  490 ;  Goddard  v.  Hall^  55 
Maine  579  ;  Espy  v.  Fenton,  5  Oregon 
423,  where  it  is  said  that  if  the  relation 
of  landlord  and  tenant  does  not  exist, 
the  possession  is  hostile,  and  the  owner's 
remedy  is  by  ejectment  and  for  damages. 
In  Marquette  J  ^.,  Hd,  ▼.  Harlow,  37 
Mich.  554,  the  action  was  against  the  rail- 
road company  for  rent  for  the  use  and  oc- 
cupation of  lands  employed  for  the  track. 
As  there  was  no  evidence  of  any  agree- 
ment to  pay  for  the  use,  the  only  ques- 
tion of  liability  arose  out  of  what  was 
claimed  to  be  an  implied  obligation. 
The  evidence  was  to  the  effect  that  the 
railroad  company  entered  upon  the  land 
without  the  owner's  knowledge  or  con- 
sent, but  that  afterwards  he  gave  consent 
to  building  and  grading  the  road,  yet  he 
told  the  company  that  it  was  to  gain  no 
rights  of  the  soil;  in  fact,  no  rights 
whatever.  The  owner  never  offered  to 
make  a  deed  for  the  land,  and  the  com- 


pany never  asked  for  one.  The  owner 
testified  that  he  had  repeatedly  told  the 
company  that  it  was  a  trespasser,  but 
had  never  given  it  notice  to  quit.  Here 
it  was  held  that  the  relation  of  landlord 
and  tenant  could  not  be  inferred  from 
the  facts,  and  as  such  relation  is  the 
basis  of  the  action,  resting  upon  an  ex- 
press or  implied  agreement  to  pay  rent 
during  the  tenantcy,  which  is  wanting  in 
this  case,  the  action  must  fail.  See 
Dalton  r,  Ijavdahn,  30  Mich.  349  ;  Eoff- 
sett  r.  Ellis,  17  Mich.  351. 

Moore  v.  Harvey,  50  Vt.  297,  300, 
was  an  action  in  assumpsit  for  use  and 
occupation  of  a  certain  pasture.  Plain- 
tiff testified  that  be  never  hired  the  pas- 
ture to  defendant ;  that  defendant  never 
agreed  to  pay  for  the  use  of  it;  that 
there  was  no  contract  whatever,  and 
never  had  been,  in  respect  to  it ;  that  he 
did  not  give  defendant  permission  to 
occupy  it.  The  plaintiff  was  denied  a 
recovery  :  Gallagher  t.  Himelberger,  57 
Ind.  63,  is  an  instructive  case,  and  fully 
sustains  the  rule  of  the  above  authority. 
See  Wood's  Landlord  and  Tenant,  6- 
10 ;  Slringfellow  ▼.  Curry,  76  Ala.  394 ; 
Newberg  v.  Cohnui,  62  Miss.  570. 

In  Chamberlin  r,  Donohue,  44  Vt.  57, 
the  plaintiff  and  her  daughter  occupied  a 
homestead  left  by  the  plaintiff^s  husband 
at  his  decease,  without  ever  baring  had 
the  same  set  out  to  them  by  the  Probate 
Court.  In  the  absence  of  the  plaintiff, 
the  daughter  married  the  defendant,  and 
he  moved  on  to  the  place,  and  continued 
to  occupy  and  enjoy  it,  refusing,  on  de- 
mand, to  buy  it,  or  leave  it,  or  pay  rent, 
but  offering  to  let  the  plaintiff  occupy 
with  him,  which  she  declined  to  do,  and 
the  defendant  made  no  contract  for  the 
use.  The  plaintiff  finally  brought  eject- 
ment, which  failed  for  want  of  notice  to 
quit.  In  an  action  iu  assumpsit  for  the 
use  and  occupation,  it  was  kdd,  that  the 
trial  court  should  have  submitted  the  case 
to  the  jury,  to  find  whether  or  not  an 
implied  contract  .of  tenancy  existed.  In 
giving    the    opinion,   Robs,   J.,   said: 
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**  To  lay  the  foundation  for  reooTery  in 
assnmpsit  for  use  and  oocnpation,   the 
relation  of  landlord  and  tenant    mnst 
hare  existed  between  the  parties,  eri- 
denced  hj  a  contract,  either  express  or 
implied  :  Stacy  v.  Vermont  Central  Rd,, 
8S  Vt.  551 ;   Watson  t.  Brainard  et  al., 
33  Id.  88 ;    Taylor  on  Landlord  and 
Tenant,    sect.   686.     Occupation  alone 
will  raise  this  relation  by  implication, 
only  when  the  occupancy  of  the  premises 
has  been  with  the  assent  of  the  owner, 
and  without  any  act  or  claim  on  the  part 
of  the  occupant,  inconsistent    with   an 
acknowledgment  by  the  occupant  of  the 
owner  as  his  rightliil  landlord  :   Taylor 
on  Landlord  and  Tenant,  sects.  636, 637. 
This  implication  may  be  rebutted  by 
proof  of  a  contract,  or  any  other  fact 
inconsistent  with  the  existence  of  such  a 
relation  :   Stacy  r,  Vemumt  Rd.f  32  Vt. 
551 ;  Taylor  on  Landlord  and  Tenant, 
sects.  636,  637.    A  contract  to  purchase 
and  occupation  under  it,  was  held  suffi- 
cient to  rebut  tliis  implication  of   the 
existence  of   this  relation  arising  from 
the  occupancy,  in  Hough  t.  Birgt,  1 1  Vt. 
190.     A  suit  and  judgment  in  ejectment 
has  been  held  to  be  conclusive  eridence 
that  this  relation  did  not  exist  during  the 
time  mesne  profits  could  be  recovered  in 
ejectment  suit:  Strong  t.   GarJUid^  10 
Vt.  502. 

In  Chamberg  t.  /2om,  25  N.  J.  L. 
293,  294,  it  is  said  that,  '*the  law  will 
imply  a  contract  to  pay  rent  from  the 
mere  fact  of  occupancy,  unless  the  char- 
acter of  the  occupancy  be  such  as  to 
negative  the  existence  of  a  tenancy.  The 
action  for  use  and  occupation  does  not 
necessarily  suppose  a  demise."  See 
Dean  and  Chapter  of  Rochetter  ▼.  Pierce, 
1  Camp.  467  ;  Hull  t.  Vaughanf  6  Price 
157  ;  2  Saund.  PI.  &  £v.  890 ;  Chitty 
on  Contracts  332. 

In  Richey  v.  Hinde,  6  Ohio  371,  it  is 
held  that  this  action  lies  only  where  a 
tenancy  is  established.  The  court  ob- 
•erved  :  '*  In  Massachusetts  a  suit  like 
the  present  might  be  supported :  10  Afass, 


433  ;  17  Id.  299.  But  in  England  and 
New  York,  and  in  this  state,  it  is  settled 
by  authorities  too  strong  to  be  disregarded, 
that  an  action  for  use  and  occupation 
will  lie  in  these  cases  only  where  a  ten- 
ancy subsists:  2  Taunt.  145;  11  Id. 
105  ;  6  Johns.  R.  46 ;  13  Id.  489 ;  4 
Ohio  205.  The  defendant  entered  on 
the  land  as  his  own,  claiming  title  ;  con- 
sequently the  suit  is  not  sustainable  in 
this  aspect." 

Peters  v.  Elkins,  14  Ohio  344,  holds 
that  assumpsit  for  use  and  occupa- 
tion will  not  lie  at  the  suit  of  a  purchaser 
of  mortgaged  premises,  sold  under  a  de- 
cree in  chancery,  against  a  tenant  in 
possession  under  the  mortgage. 

This  action  lies  where  a  person  enters 
under  an  agreement  for  a  term,  although 
be  subsequently  refuses  to  accept  the 
lease :  LUtU  v.  Atartin,  3  Wend.  (N. 
T.)  219  ;  or  where  a  tenant  holds  over 
after  his  term  has  expired,  the  pre- 
sumption being  that  he  holds  as  tenant 
under  the  same  terms  as  he  held  under 
the  lease ;  Rusell  v.  FabycM,  34  N.  H. 
218;  Evertsen  v.  Sawyer,  2  Wend.  (N. 
Y.)  507  ;  Abed  t.  Radcliff^  13  Johns. 
(N.  Y.)  297. 

In  Mercer  t.  Mercer,  12  Ga.  421,  it 
is  said  that  a  contract  to  pay  rent  may 
be  implied  from  the  title  of  the  plaintiff 
and  the  occupation  of  the  defendant. 

National  Oil  Refining  Co,  Y.  Bush,  88 
Penn.  St.  335,  340-341,  does  not  seem 
to  harmonize  with  the  general  current  of  • 
authority,  but  is  more  in  accord  with  the 
Georgia  case  just  cited.  Here  the  defend- 
ant claimed  to  hold  under  a  written  agree- 
ment, the  plaintiff  denied  the  agreement 
and  notified  the  defendant  that  he  would 
eject  him  if  he  did  not  quit  the  premises, 
as  he  considered  him  a  trespasser.     Sub- 
sequently the  defendant  abandoned  his 
occupancy.     The  question   whether   or 
not  the  defendant  was  a  trespasser  was 
held  to  have  been  properly  submitted  to 
the  jury.     The  lower  court,  in  instruct- 
ing the  jury,  told  tliem  that  they  must 
find  some  new  contract  between  the  par*- 


776 


IN  RE  PERRINE,  ETC. 


ties,  that  the  preeamption  that  the  tenant 
was  a  trespasser,  arising  from  the  no- 
tices, might  bo  rebutted.  The  Supreme 
Court,  in  holding  this  error,  observed : 
"  Such  contract  was  not  necessary  to  the 
maintenance  of  the  action  ;  it  is  not  ne- 
cessarily founded  upon  a  specific  con- 
tract, written  or  oral,  but  upon  the  use 
of  the  premises.  '  The  occupant  may  be, 
in  fact,  a  trespasser,  but  the  owner  of 
the  tenement  may  waive  the  trespass 


and  recover  in  assumpsit,  and  it  doea 
not  lie  with  the  tort  feasor  to  defeat  him 
by  interposing  his  own  wrong.  To  tell 
the  jury,  therefore,  that  they  must  find 
some  new  contract  between  the  parties, 
in  order  to  rebut  the  presumption  aris- 
ing from  the  notices,  was  error,  for  the 
presumption  might  well  be  rebutted  by 
the  subsequent  acts  of  the  parties. 

B.  E.  Black. 
St.  Louis. 


Court  of  Chancery  of  New  Jer%ey. 

IN  RE  PERRINE,  &c. 

A  deaf  mute  who  does  not  understand  any  matter  of  business,  and  cannot  be  made 
to  understand  it,  except  it  may  be  such  as  is  of  the  most  simple  character,  and  who 
has  no  comprehension  of  business  matters,  obviously  cannot  manage  his  own  affairs, 
and  consequently  is  incapable  of  selecting  an  agent  to  transact  them. 

On  motion  to  set  aside  inquisition. 
A.  S,  Appelgety  for  the  motion. 

The  opinion  of  the  court  was  delivered  by 

RuNTON,  Oh. — The  inquisition  in  this  case  is  signed  by  nineteen 
of  the  twenty-four  jurors.     They  find  that  the  alleged  lunatic  ^'  is 
of  sound  mind,  and  is  capable  of  controlling  her  property  by  her 
own  selection  of  a  proper  person  to  act  for  her."     The  other  five 
certify  that  she  is  ^'not  of  sufficient  understanding  to  enable  her  to 
manage  her  property.**     She  is  about  sixty-five  years  old,  and  has 
never  been  married.     The  commissioners  have  made  a  report  con- 
cerning her  condition.     They  say  that  she  is  not  an  idiot  or  lunatic, 
in  the  popular  sense  of  the  words  ;  that  she  has  been  a  deaf  mute 
ever  since  she  was  two  or  three  years  old  ;  that  she  is  ignorant, 
having  never  been  taught  any  language,  whether  spoken  or  of  signs  ; 
that  she  can  neither  read  nor  write,  and  cannot  express  to  others  her 
understanding,  if  any  she  have,  of  any  business  transaction ;  that 
she  cannot  be  made  to  comprehend  a  business  transaction,  except, 
perhaps,  a  very  ordinary  one,  involving  no  more  money  than  a  dol- 
lar or  two  ;  that  she  has  learned  to  fetch  and  carry,  and  to  do  com- 
mon, everyday  housework, — that  is,  she  can  sweep,  wash,  cook  an 
ordinary  meal,  &c. ;  that  it  is  possible,  by  rude  gesture?,  to  com* 
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municate  to  her  a  desire  that  she  should  do  such  work  ;  that  she 
has  never  managed  her  property,  nor  any  part  thereof,  and  that  the 
acting  trustee  of  her  estate  has  never  informed  her  of  the  amount, 
character  or  income  of  her  property,  and  that  it  is  doubtful  whether 
she  can  be  so  informed ;  that  she  has  always  been  cared  for  by  her 
near  relatives,  with  whom  she  has  lived — by  her  mother  for  about 
fifty  years,  and  until  her  mother's  death — after  her  mother's  death, 
by  her  unmarried  sister,  so  long  as  that  sister  lived,  and  since  that» 
sister's  death,  by  her  married  sister,  with  whom  she  now  lives.  Ap- 
plication is  made  to  set  aside  the  inquisition  on  the  ground  that  the 
finding  is  contrary  to  the  evidence. 

Lord  Hale  says,  that  a  man  deaf  and  dumb  from  his  birth,  is,  in 
presumption  of  law,  an  idiot ;  and  the  rather,  because  he  has  no 
possibility  to  understand  what  is  forbidden  by  law  to  be  done,  or 
under  what  penalties.  He  also  says,  that  if  it  can  appear  that  the 
man  has  the  use  of  understanding,  which,  he  adds,  many  of  that 
condition  discover  by  signs,  to  a  very  great  measure,  then  he  may 
be  tried,  and  suffer  judgment  and  execution,  though  great  caution 
is  to  be  used  therein  :  Hale  P.  C.  34. 

In  Brower  v.  Fisher^  4  Johns.  Ch.  441,  Chancellor  Kent  said, 
speaking  of  such  persons:  ^'  Perhaps,  after  all,  the  presumption,  in 
the  first  instance,  is  that  every  such  person  is  incompetent  It  is  a 
reasonable  presumption,  in  order  to  insure  protection  and  prevent 
fraud,  and  is  founded  on  the  notorious  fact,  that  the  want  of  hearing 
and  speech  exceedingly  cramps  the  powers,  and  limits  the  range  of  the 
mind.  The  failure  of  the  organs  requisite  for  general  intercourse 
and  communion  with  mankind,  oppresses  the  understanding, — affigat 
humo  divince  particulam  auroe.  A  special  examination  to  repel  the 
inference  of  mental  imbecility,  seems  always  to  have  been  required." 

A  person  born  deaf  and  dumb,  but  not  blind,  is  not  an  idiot ; 
Collin.  Lun,  4,  sect.  6  ;  Shelf.  Lun.  4  ;  Brower  v.  Fisher^  9upra, 
But,  in  order  to  warrant  this  court  in  interfering  in  behalf  of  a  per- 
son to  protect  him  against  the  consequences  of  his  own  mental  in- 
competency, it  is  not  necessary  that  he  should  be  an  idiot  or  a  luna- 
tic. It  is  enough,  if,  from  any  cause,  whether  by  age,  disease, 
affliction  or  intemperance,  he  has  become  incapable  of  managing  his 
own  afiairs  :  2  Mad.  732  ;  1  BI.  Com.  304 ;  Ridgeway  v.  Darwin^ 
8  Ves.  65 ;  Canover's  Case,  28  N.  J.  Eq.  330 ;  Lawrences  Caaej 
Id.  331. 

In  Oibson  v.  Jeyes^  6  Ves.  267,  273,  Lord  Eldon  says  that, 
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upon  a  commission  in  the  nature  of  a  writ  de  lunatico  inqtitrendo^ 
it  is  not  necessary  to  establish  lunacy,  but  it  is  sufficient  that  the 
party  is  incapable  of  managing  his  own  affairs. 

It  was  so  held  by  Chancellor  Kent,  in  Re  Barker^  2  Johns.  Ch. 
232,  where  the  person  who  waa  the  subject  of  the  inquiry  had  become 
incapacitated  by  old  age.  Whether  persons  born  deaf  and  dumb 
are  to  be  treated  judicially  as  persons  mentally  incompetent  to  man- 
age their  affairs,  must  depend  upon  the  evidence  they  are  able  to 
give  of  the  possession  of  capacity. 

In  Dickenson  v.  Blissety  1  Dick.  268,  a  person  who  was  bom 
deaf  and  dumb,  and  who  had  attained  to  her  majority,  applied  for 
possession  of  her  real  estate,  and  for  an  assignment  to  her  of  her 
personal  property.  Lord  Chancellor  Hardwigkb,  having  put  ques- 
tions to  her  in  writing,  to  which  she  gave  sensible  answers  in  writ- 
ing, thereupon  granted  the  application, 

In  Brower  v.  Fishery  4  Johns.  Ch.  441,  above  cited,  a  commission 
was  issued  to  inquire  as  to  the  mental  competency  of  such  a  person. 

In  the  case  in  hand,  the  jury  found  that  Miss  Perrine  was  of 
sound  mind,  and  capable  of  controlling  her  property  by  her  own 
selection  of  a  proper  person  to  act  for  her.  But  if  the  proof  was* 
as  the  commissioners  certify,  that  she  is  incapable  of  understanding 
the  business,  or  even  of  receiving  any  communication  upon  the  sub- 
ject, and  therefore  does  not  understand,  and  cannot  be  made  to 
understand,  what  the  necessities  of  the  management  of  her  estate 
demand,  or  what  an  agent  is,  or  what  his  duties  are,  or,  in  other 
words,  if  the  proof  was,  as  they  certify,  that  she  does  not  under- 
stand, and  cannot  be  made  to  understand,  any  matter  of  business, 
except  it  may  be  such  as  are  of  the  most  simple  character ;  if  she 
has  no  comprehension  of  business  matters, — it  is  obvious  that  she 
is  not  capable  of  managing  her  affairs,  and  the  inquisition  cannot  be 
sustained.  The  jury  does  not  find  that  she  is  herself  competent  to 
manage  her  business,  but  that  she  is  capable  of  controlling  it  by  an 
agent  of  her  own  selection.  But  if  she  cannot  be  made  to  under- 
stand what  the  business  is,  how  can  she  select  an  agent  to  manage 
it  ?  The  inquisition  will  be  set  aside. 

The  cases  involving  the  capacity  of  this  question,  used  the  following  Ian- 
deaf  mutes  are  not  numerous,  and  hence  guage :  **  Formerly,  one  who  was  bom 
the  principal  case  is  worthy  of  careful  deaf  and  dumb  was  considered,  in  pre- 
examination.  sumption  of  law,  an  idiot :  1  Hale  P.  C. 

In  ChristmaB  v.  Mitchell,  3  Ired.  Eq.  34.  This  presumption  of  law,  if  it  stiUex- 

641,  Mr.  Justice  Nash,  in  considering  igts,  like  every  other  presumption,  yields 
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to  proof  to  the  ootitraiy,  and  Lord  Hard- 
wiCKE  decreed  an  estate  to  one  bom  deaf 
and  dumb,  upon  his  answering  properly 
questions  put  to  him  in  writing  :  Dicken- 
9on  r.  BUsaety  1  Dick.  268.  But  science 
and  benevolence  have  together  rectified 
the  public  mind  as  to  such  persons  ;  and 
it  is  no  longer  in  common  understanding 
any  evidence  that  an  individual  is  an 
idiot,  because  deprived  from  his  birth  of 
the  power  of  speech  and  hearing.  No 
one  who  has  witnessed  the  wonders 
worked  in  modem  times,  in  giving  in- 
struction to  unfortunates  of  this  class, 
would,  after  hearing  the  testimony  in  this 
case,  doubt  that  Leonidas  Christmas 
might  have  been  instructed,  not  only  in 
the  mechanic  arts,  but  that  his  mind 
might  have  been  enlightened  to  receive 
the  high  moral  obligations  of  civil  life, 
and  the  still  more  profound  truths  of  our 
holy  religion.  We  are  constrained  then 
to  say,  that  he  does  not  come  within  the 
exception  contained  in  the  statutes*' — of 
limitation  as  being  non  compos  mentit. 
See,  also,  Potts  t.  House,  6  Ga.  356  ; 
Reynolds  t.  Reynolds,  1  Spears  256 ; 
Barnett  v.  Bamett,  1  Jones  £q.  292. 

The  subject  is  also  somewhat  consid- 
ered, with  reference  to  the  will  of  an 
aged  testator  whose  hearing  was  some- 
what affected,  and  whose  sight  was  very 
seriously  impaired,  in  Weir  v.  FUzgerald, 
8  Bradf.  67,  by  Bradford,  surrogate,  as 
follows :  "  By  the  Roman  law  no  person 
could  make  a  valid  will,  who  lacked  one 
of  the  principal  senses ;  such,  for  exam- 
ple, as  were  deaf  and  dumb,  or  blind. 
Blackstone  lays  this  down  of  those  bom 
deaf,  dumb  and  blind,  who,  he  says,  <  as 
they  have  always  wanted  the  common 
inlets  of  understanding,  are  incapable  of 
having  ammum  testamU,  and  their  testa- 
ments are  therefore  void :'  S  Com.  497. 
The  rale  was  of  necessity  qualified  by 
the  reason  of  it,  which  was  a  presumed 
want  of  capacity.  Persons  bora  deaf 
and  dumb  could  not  make  wills  on  the 
supposition  of  insufficient  capacity: 
'  SurduSf  mutus,  testctmentwn  facere  non 


passunV  (Dig.  L.  xxviii.,  tit.  1,  {{  6,  7); 
but  subsequently  it  was  allowed,  where 
the  defects  were  not  congenital,  and  there 
existed  sufficient  testamentary  capacity : 
Cod.  lib.  vi.,  tit.  22,  |  10.  A  blind  man 
might  make  a  nuncupative  will  by  de- 
claring the  same  before  seven  witnesses ; 
but  he  could  not  make  a  testament  in 
writing  unless  it  was  read  to  him  and 
acknowledged  by  him  to  be  his  will  be- 
fore witnesses :  Cod.  lib.  vi.,  tit.  22,  {  8  ; 
Inst.  lib.  2,  tit.  12,  {{  3,  4  ;  Dig.  lib. 
xxxvii.,tit.  3.  This  was  first  permitted  by 
a  decree  of  Justin,  and  continued  to  be 
the  rule  of  the  civil  law  :  *  Caecus,  autem, 
non  potest  facere  testamentwn,  nisi  per  ob- 
servationem,  quean  lex  diui  Juttini,  patrit 
nostrif  introduxit.^ 

*^  It  has  not,  however,  prevailed  in 
England,  nor  been  incorporated  in  any 
of  the  statutes  relative  to  wills.'  The 
object  of  requiring  the  will  to  be  read  to 
the  blind  man  was  doubtless  to  prevent 
fraud,  the  substitution  of  one  instramcnt 
for  another,  and  to  secure  evidence  be- 
yond the  mere  faetwrn  of  the  will,  of  the 
knowledge  of  the  contents  of  the  identi- 
cal will  by  the  testator.  It  has  not  been 
made  a  formal  ceremonial  by  our  statute 
in  any  case  that  the  will  should  be  read 
to  the  testator  in  the  presence  of  the  wit- 
nesses, though  it  is  eminently  proper  so 
to  do  where  the  testator  is  blind  or  can- 
not read.  The  statute  is  satisfied  by 
the  subscription  of  tlie  testator  at  the  end 
of  the*  will  in  the  presence  of  two  wit- 
nesses, or  the  acknowledgment  of  such 
subscription;  the  testamentary  declaration 
of  the  testator ;  and  the  signature  by  the 
witnesses  of  their  names  at  the  end  of  the 
will  at  the  request  of  the  testator.  These 
forms  are  necessary ;  but,  even  when 
satisfied  by  the  evidence,  do  not  always 
entitle  the  will  to  be  admitted  to  proof. 
Something  more  is  necessary  to  establish 
the  validity  of  the  will  in  cases  where 
from  the  infirmities  of  the  testator,  his 
impaired  capacity,  or  the  circnmstances 
attending  the  transaction,  the  usual  in- 
ference cannot  be  drawn  from  the  mere 
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fonrnd  execation.  Additional  evidence 
is  therefore  required  that  the  testator's 
mind  aocompanied  the  will,  that  he  knew 
what  he  was  executing,  and  was  cognisant 
of  the  provisions  of  the  will.  I  think 
that  is  all  that  ought  to  be  required  in 
the  proof  of  the  will  of  a  blind  person. 
But  it  is  not  essential  it  should  be  estab- 
lished by  the  subscribing  witnesses.  It 
may  be  supplied  aliunde.  As  subscribing 
witnesses  all  that  it  is  necessary  they 
should  prove  is  that  concerning  which 
they  witnessed  and  which  the  statute  re- 
quires. This  satisfies  the  statute ;  and 
the  additional  evidence  to  which  I  have 
referred  as  proper  in  certain  cases  may 
be  afforded  by  other  persons." 

**  The  point  presented  is  not  entirely 
new.  In  Moore  v.  Patne,  2  Cas.  temp. 
Lee  595,  the  deceased  was  blind,  and 
only  one  of  the  three  subscribing  wit- 
nesses proved  the  instructions,  the  read- 
ing of  the  will  to  the  testatrix,  and  her 
approbation  of  it.  The  will  was  sus- 
tained on  the  ground  that  only  one  wit- 
ness was  necessary.  In  Longchamp  v. 
Fish,  5  B.  &  r.  415,  before  the  Com- 
mon Pleas,  the  precise  question  came 
up.  That  was  a  will  of  lands,  which, 
by  the  statute,  was  required  to  be  exe- 
cuted in  the  presence  of  and  subscribed 
by  three  witnesses.  The  will  was  not 
read  over  in  the  presence  of  the  three 
attesting  witnesses.  The  testator  was 
blind  ;  had  dictated  the  will  to  one 
Davis,  who  read  it  over  to  him,  took  it 
away,  got  it  copied,  brought  it  back 
fairly  copied  ;  two  months  after  the  tes- 
tator made  an  alteration  in  it ;  and  then 
it  was  executed.  It  was  contended  that 
the  will  ought  to  have  been  read  in  the 
presence  of  the  testator  by  one,  at  least, 
of  the  three  attesting  witnesses.  The 
court,  however,  ruled  in  favor  of  the 
will.*'  See  also  Fincham  v.  Edwards, 
>S  Curtis  63. 

The  leading  case  of  Broirer  v.  Fiaker, 
4  Johns.  Ch.  441,  decided  by  Chancellor 
Kent  in  1820,  and  cited  in  the  princi- 
pal case,  and  the  cases  already  cited, 


make  it  clear  that  a  person  is  not  now 
to  be  considered  an  idiot  from  the  mere 
circumstances  of  his  being  deaf  and 
dumb. 

If,  however,  there  is  still  a  presump- 
tion of  some  degree  of  incapacity,  d^il 
or  criminal,  in  one  who  is  deaf  and 
dumb,  it  is  quite  certain  that  it  may  be 
rebutted  by  evidence.  See,  besides  the 
cases  already  cited,  Commoimealik  v. 
Hill,  14  Mass.  207  ;  Morrimn  v.  Len- 
nard,  3  C  &  P.  127  ;  Rushton't  Case,  1 
Leach's  Cr.  L.  455  ;  Rex  v.  Pritchard^ 
7  C.  &  P.  303  ;  i2er  V.  Dyson,  Id.  305  ; 
State  V.  Harris^  8  Jones  Law  140 ;  Brown 
V.  Brown,  3  Conn.  303. 

Such  presumption  of  quasi  incapacity, 
however,  if  it  still  exists,  is  at  most  a 
weak  presumption ;  and,  perhaps,  it 
may  now  be  said  that  there  is,  at  least 
in  the  United  States,  no  presumption  of 
a  defective  understanding  in  persons 
deaf  and  dumb.  See  Christmas  v.  Mitck- 
dl,  and  Ihtts  v.  House,  supra. 

But,  in  order  to  insure  protection  and 
prevent  fraud,  proof  would  probably  be 
required  that  such  person  was  capable 
of  comprehending  what  he  was  doing  in 
executing  the  instrument.  See  Weir  v. 
Fitzgerald,  supra.  To  this  extent,  per- 
haps, there  may  be  a  quasi  presumption 
of  incapacity  ;  or,  rather  the  lack  of  the 
usual  presumption  of  capacity  resulting 
from  the  formal  execution  of  the  instru- 
ment; but  this  is  believed  to  be  the 
limit  of  the  doctrine.  See  1  Bedf.  on 
Wills,  3d  ed.  53,  a  seq.  and  notes ;  1 
Gr.  Ev.  sect.  366. 

Coming  now  to  the  more  particular 
consideration  of  the  principal  case  and 
applying  the  principles  already  stated, 
there  can  be  no  doubt  of  its  correctness. 
The  disability  in  this  case  seems  to  have 
been  much  greater  than  in  any  of  the 
cases  above  cited,  and  to  have  held  that 
the  deaf  mute  could,  in  this  case,  select 
an  agent  to  manage  business,  the  nature 
of  which  she  could  not  be  made  to  un- 
derstand, would  be  to  stultify  the  law. 

^.  D.  EWKLL. 
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The  promise  of  a  married  woman,  made  when  the  common-law  disability  of  cover- 
ture existed,  does  not  furnish  a  consideration  upon  which  her  promise  to  pay  the 
same  debt,  made  after  the  disability  is  removed,  can  be  sustained. 

Assumpsit,  for  money  had  and  received  by  the  defendant's  in- 
testate, Mary  Snow,  to  the  plaintiff's  use.  Facts  found  by  a 
referee.  In  the  summer  of  1855  Mary  Snow,  being  then  a  mar- 
ried woman,  borrowed  from  the  plaintiff  $275  for  the  use  of  her 
husband  in  his  own  business.  At  that  time  she  had  title  by 
deed  from  her  father,  of  his  homestead  in  Rochester,  of  which  her 
father  held  a  life  lease  from  her.  Her  husband  died  in  1858,  her 
father  in  1859,  and  her  mother  in  1860.  The  referee  also  found 
facts,  which,  it  was  claimed,  showed  promises  by  Mary  Snow  to  pay 
the  debt,  made  on  several  occasions  between  1855  and  the  time  of 
her  death  in  1883.  while  she  was  sole  and  the  owner  of  property  in 
her  own  right,  the  latest  of  which  was  within  six  years  before  her 
death. 

Worcester  ^  Q-afney^  for  the  plaintiff. 

T,  J.  Smith  and  J,  Cr,  Hall^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. — When  the  defendant's  intestate  borrowed  the  sum  of 
$275  of  the  plaintiff,  in  1855,  she  was  a  married  woman.  The 
money  was  borrowed  for  the  use  of  her  husband  in  his  business,  and 
there  is  no  evidence  that  it  was  otherwise  used  or  applied.  She 
had,  at  the  time  of  the  loan,  title  by  deed  to  her  father's  homestead 
in  Rochester,  subject  to  her  lease  to  him  for  the  term  of  his  life. 
It  does  not  appear  that  she  held  this  property  to  her  sole  and  sepa- 
rate use,  or  that  the  promise  made  by  her  to  the  plaintiff  was  in 
respect  to  her  separate  property.  Her  common-law  disability,  there- 
fore, rendered  her  contract  void :  Bailey  v.  Pearson^  29  N.  H.  77 ; 
Ames  V.  Foster ^  42  Id.  881 ;  Shannon  v.  Cannery  44  N.  592 ; 
Hammond  v.  Corbetty  51  N.  H.  811 ;  Bachelder  v.  Sargent,  47 
Id.  262  ;  Muzzey  v.  Eeardon,  57  Id.  878  ;  Read  v.  Hall,  Id.  482 ; 

1  See  Bendet/  v.  Lambf  afi/«,  p.  632,  and  note. 
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Me9Ber  v.  Smt/th,  68  Id.  298 ;  Penacook  Savings  Bank  v.  Sanborn^ 
60  Id.  558.  The  question  then  is,  whether  assumpsit  can  be  main- 
tained upon  her  promise  to  pay  the  debt,  made  after  the  death  of 
her  husband  ;  or,  in  other  words,  whether  a  moral  obligation  to  pay 
money  or  perform  a  duty  is  a  good  consideration  for  a  promise  to 
pay,  or  to  do  the  duty. 

In  a  note  to  Wennall  v.  Adney^  3  Bos.  &  Pul.  249,  is  a  review 
of  many  of  the  English  cases,  the  result  being  summed  up  as  fol- 
lows :  '*  An  express  promise,  therefore,  as  it  should  seem,  can  only 
revive  a  precedent  good  consideration,  which  might  have  been  en- 
forced at  law,  through  the  medium  of  an  implied  promise,  had  it 
not  been  suspended  by  some  positive  rule  of  law,  but  can  give  no  \ 

original  right  of  action,  if  the  obligation  on  which  it  is  founded  never 
could  have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute  provision."  The  doctrine  of  this  note  is  approved 
in  Smith  v.  Ware,  13  Johns.  257 ;  Milh  v.  Wyman,  8  Pick.  207 ; 
Ooodright  v.  Straphan,  Cowp.  201 ;  Littlefield  v.  SAee,  2  B.  & 
Ad.  811 ;  Meyer  v.  Haworth,  8  A.  &  E.  467 ;  Eastwood  v.  Ken- 
yon,  11  Id.  438 ;  Jennings  v.  Brown,  9  M.  k  W.  501 ;  and  in  1 
Pars,  on  Cent,  432-436. 

In  Loyd  v.  Lee,  1  Str.  94  (decided  in  1718),  the  facts  were 
these :  A  married  woman  gave  a  promissory  note  as  a  feme  sole, 
and  after  her  husband's  death,  in  consideration  of  forbearance,  pro- 
mised to  pay  it.  In  an  action  against  her  it  was  insisted  that  though 
being  under  coverture  at  the  time  of  giving  the  note,  it  was  void- 
able for  that  reason :  yet  by  her  subsequent  promise,  when  she  was 
of  ability  to  make  a  promise,  she  had  made  herself  liable,  and  the 
forbearance  was  a  new  consideration.  ''  But  the  C.  J.  held  the  con- 
trary, and  that  the  note  was  not  barely  voidable,  but  absolutely 
void ;  and  forbearance,  where  originally  there  is  no  cause  of  action, 
is  no  consideration  to  raise  an  assumpsit.  But  he  said  it  might  be 
otherwise,  where  the  contract  was  but  voidable.  And  so  the  plain- 
tiff was  called." 

Lee  V.  Muggeridge,  6  Taunt.  36  (decided  in  1813),  a  similar 
case,  was  decided  the  other  way.  The  facts  were  as  follows :  A 
married  woman,  having  an  estate  settled  to  her  separate  use,  gave  a 
bond  for  repayment  by  her  executors  of  money  advanced  at  her 
request  on  security  of  the  bond  to  her  son-in-law.  After  her  hus- 
band's decease  she  wrote  a  letter  addressed  to  the  plaintiff,  stating 
'*  that  it  was  not  in  her  power  to  pay  the  bond  off,  her  time  here 
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was  short,  and  that  it  would  be  settled  by  her  executors."  The 
plaintifF  brought  assumpsit  on  this  promise,  against  her  executors, 
and  recovered  a  verdict.  The  defendants  moved  in  arrest  of  judg- 
ment, on  the  ground  that  no  sufficient  consideration  was  shown  for 
the  promise.  The  verdict  was  sustained  upon  the  ground  that  a 
moral  obligation  is  a  good  cause  for  a  promise  to  pay. 

In  LUtUfield  v.  Skee,  2  B.  &  Ad.  811  (1831),  the  facts  were 
these :  The  plaintiflTs  testate  in  his  lifetime,  supplied  the  defendant, 
a  married  woman,  whose  husband  was  absent,  with  butcher's  meat. 
After  the  death  of  her  husband,  the  defendant  promised  to  pay  when 
it  should  be  in  her  power,  and  her  ability  to  pay  was  proved  at  the 
trial.  The  plaintiff  was  nonsuited,  and  the  nonsuit  was  sustained, 
upon  the  ground  that  it  appeared  the  goods  were  supplied  to  the 
wife  whilst  her  husband  was  living,  so  that  the  price  constituted  a 
debt  due  from  him.  Lord  Tbnterden,  C.  J.,  in  alluding  to  Lee 
y.  Muggeridge^  said,  ''  The  doctrine  that  a  moral  obligation  is  a 
sufficient  consideration  for  a  subsequent  promise  is  one  which  should 
be  received  with  some  limitation." 

In  Meyer  v.  Haworth,  8  A.  &  E.  467  (1838),  the  defendant 
pleaded  coverture  to  a  declaration  in  assumpsit  for  goods  sold  and 
delivered.  The  plaintiff  replied  that  the  defendant  was  at  the  time 
of  the  contract  separated  from  her  husband,  and  living  in  open 
adultery ;  that  the  plaintiff  did  not  know  of  the  marriage  or  adul- 
tery ;  and  that  the  defendant,  after  her  husband's  death  and  before 
action  brought,  in  consideration  of  the  premises,  promised  to  pay. 
Upon  demurrer,  Lord  Denman,  G.  J.,  said  the  subsequent  promise 
was  "  not  sufficient.  The  debt  was  never  owing  from  her.  If 
there  was  a  moral  obligation,  that  should  have  been  shown."  LiT- 
TLEDALE,  J.,  Said, — '*  If  there  was  any  moral  obligation,  it  should 
have  been  stated.  The  replication  does  not  support  the  declaration. 
The  promise  in  the  declaration  was  altogether  void.  This  is  not 
like  the  case  of  an  infant  whose  promise  is  voidable  only.'^ 

Eastwood  V.  Kenyon^  11  A.  &  E.  438  (1840),  decides  that  a 
pecuniary  benefit  voluntarily  conferred  by  the  plaintiff  and  accepted 
by  the  defendant  is  not  such  a  consideration  as  will  support  an  ac- 
tion of  assumpsit  on  a  subsequent  express  promise  by  the  defendant 
to  reimburse  the  plaintiff.  Lord  Denman,  G.  J.,  commenting  on 
Lee  V.  Muggeridge^  said  the  remark  of  Lord  Tenterden  in  Little- 
field  V.  Shee^  ''  that  the  doctrine  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  a  subsequent  promise  is  one  which  should  be 
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received  with  some  limitation,"  amounts  to  a  dissent  from  the  au- 
thority of  that  case. 

Cockshott  V.  Bennett,  2  T.  R.  763  (1788),  decides  that  a  subse- 
quent  promise  to  pay  a  note  void  on  the  ground  of  fraud,  is  a 
promise  without  consideration,  which  will  not  maintain  an  action : 
and  in  Jennings  v.  Brown,  9  M.  &  W.  501,  it  was  said :  "A  mere 
moral  consideration  is  nothing." 

Attempts  have  been  made  to  distinguish  the  case  o{  Lee  v.  Mug- 
geridge  from  Loyd  v.  Lee  and  subsequent  cases ;  but  the  doctrine 
of  the  note  in  Wennall  v.  Adney,  that  a  mere  moral  obligation  is 
not  suflScient  to  support  an  express  promise,  is  generally  recognised 
as  correct :  MilU  v.  Wyman,  3  Pick.  207  ;  Loonm  v.  Newhall,  15 
Id.  159 ;  White  v.  Bluett,  24  E.  L.  &  E.  434 ;  Cook  v.  Bradley,  7 
Conn.  67 ;  Hawley  v.  Farrar,  1  Vt.  420 ;  Ingraham  v.  Gilbert, 
20  Barb.  152;  Bates  v.  WaUon,  1  Sneed  376;  Parker  v.  Carter, 
4  Munf.  273 ;  McPhersm  v.  Rees,  2  P.  &  W.  521 ;  Frear  v. 
Bardenbergh,  5  Johns.  272;  Society  v.  Wheeler,  2  Gall.  143; 
Broom  Leg.  Max.  746 ;  1  Pars.  Cont.  432  n.  («.),  435 ;  Langdell 
Sum.  Law  of  Cont.,  sects.  71-79. 

In  cases  of  bankruptcy  and  the  Statute  of  Limitations  the  law 
only  suspends  the  remedy.  It  does  not  extinguish  the  debt :  Bank 
V.  Wood,  59  N.  H.  407 ;  Badger  v.  Oilmare,  33  Id.  361 ;  Wiggin 
V.  Hodgdon,  63  Id.  89.  The  contracts  of  infants  are  voidable,  and 
may  be  ratified  by  an  express  promise  after  age.  In  this  respect 
they  are  distinguished  from  the  contracts  of  married  women,  which, 
owing  to  the  disability  of  coverture,  are  void  at  common  law. 
Being  void,  no  debt  ever  existed ;  and  hence  they  furnish  no  con- 
sideration for  a  subsequent  promise  made  during  widowhood :  Wat- 
kins  V.  Hahtead,  2  Sandf.  311 ;  Waters  v.  Bean,  15  Ga.  358 ;  1 
Pars.  Cont.  435.  This  doctrine  has  received  assent  in  this  state ; 
French  v.  Benton,  44  N.  H.  28,  31. 

It  hasV'been  assumed  in  this  discussion  that  the  defendant's  testate 
promised  to  pay  the  debt  within  six  years  of  her  death.  Whether 
the  evidence  was  sufficient  to  warrant  such  a  finding  is  a  question 
we  have  no  occasion  to  consider.  The  defendant  is  entitled  to 
judgment  on  the  report. 

Case  discharged. 
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The  words  *'  dne  processor  law,"  in  the  constitutional  provision  "  that  no  person 
shall  be  deprived  of  life,  libeity  or  property  without  due  process  of  law,*'  are 
synonymous  with  the  words  **  the  law  of  the  land,**  which  mean  ^neral  public  law, 
binding  upon  all  the  members  of  the  community,  under  all  circumstances,  and  not 
partial  or  private  laws,  affecting  the  rights  of  private  individuals  or  classes  of  indi- 
yiduals. 

Sect.  29,  art.  4,  of  the  constitution  of  Illinois,  which  enjoins  legislation  in  the 
interest  of  miners,  means  legislation  for  the  personal  safety  of  miners,  and  relates 
only  to  the  enactment  of  police  regulations  to  promote  that  end. 

So  far  as  the  owner  or  operator  of  a  mine  shuU  contract  for  the  mining  of  coal,  or 
the  selling  of  coal  by  weight,  there  is  no  constitutional  objection  to  the  statutes 
imposing  upon  him  the  duty  of  procuring  scales  for  that  purpose ;  but  when  ho  has 
DO  necessity  for  the  use  of  scales  in  tlieso  respects,  be  cannot  be  compelled  to  keep 
and  use  them. 

So  much  of  the  act  of  1885,  amendatory  of  the  act  of  1883,  providing  for  the 
weighing  of  coal  at  mines,  as  provides  that  all  contracts  for  the  mining  of  coal,  in 
which  the  weighing  of  the  coal,  as  provided  for  in  that  act,  shall  be  dispensed  witli, 
shall  be  null  and  void,  is  in  violation  of  the  constitution. 

It  is  not  competent  for  the  legislature,  under  the  constitution,  to  single  out  owners 
and  operators  of  coal  mines,  and  provide  that  they  shall  l)ear  burdens  not  imposed 
on  other  owners  of  property  or  employers  of  labor,  and  prohibit  them  from  making 
contracts  which  it  is  competent  for  other  owners  of  property  or  employers  of  labor  to 
make.     Such  legislation  cannot  be  sustained  as  an  exercise  of  the  police  power. 

The  legislature  has  not  the  power  to  require  the  owners  and  operators  of  coal 
mines  in  this  state  to  furnish  scales,  and  employ  a  person  to  nse  them  and  keep 
books  of  entries  of  weights,  for  the  benefit  or  information  of  the  public,  without 
first  making  compensation  to  tne  owners,  that  being  tantamount  to  an  appropriation 
to  public  use  of  private  property,  which  is  the  cost  of  the  scales,  and  a  clerk  to  keep 
the  books. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county. 

Wilderman  ^  Hamilly  for  the  appellant. 

George  Hunt^  Attorney- General,  and  Jame%  M,  DiUy  for  the 
People. 

The  opinion  of  the  court  was  delivered  hy 

SCHOLFIELD,  J. — The  defendant  was  indicted  and  convicted  of 

failing,  as  the  agent  of  the  owner  of  a  certain  coal  mine,  to  cause 

to  be  furnished  and  placed  upon  the  railroad  track,  adjacent  to  the 

coal  mine,  a  track  scale  of  standard  measure,  upon  which  to  weigh 

the  coal  hoisted  from  the  mine,  as  provided  by  section  1  of  '*  An 
Vol.  XXXIV.— 99 


786  MILLET  V.  THE  PEOPLE. 

act  to  provide  for  the  weighing  of  coal  at  the  mines,"  approved 
June  14th  1883,  and  the  several  sections  of  the  act  to  amend  sec- 
tions 2,  3  and  4  of  that  act,  approved  June  29th  1885. 

We  held  in  Jones  v.  The  People^  110  111.  590,  that  it  was  com- 
petent to  show,  in  defence  of  a  person  indicted  under  the  same  sec- 
tion before  the  approval  of  the  amendatory  act  of  June  29th  1885, 
that  at  the  time  the  act  took  effect,  and  long  prior  thereto,  the  cor- 
poration in  that  case  owning  and  operating  the  coal  mine  had  a 
contract  with  all  the  men  employed  to  mine  coal  in  that  mine, 
during  that  period,  to  receive,  as  the  wages  for  their  labor,  from 
said  company,  the  sum  of  forty  cents  per  box  for  each  box  of  coal  j 

mined  and  taJcen  from  said  mine ;  that  all  the  persons  employed  in  ^i 

the  mine  to  mine  coal  for  said  company,  had  always  been  and  were  \ 

then  perfectly  satisfied  to  work  under  said  contract,  and  that  they 
did  not  want  the  coal  taken  from  the  mine  weighed,  as  a  basis  upon 
which  to  compute  their  wages,  &c.  It  was,  in  considering  this 
question,  among  other  things  then  said :  '^  Although  section  2  does 
provide  that  the  weight  determined  by  weighing  on  the  scales  fur- 
nished shall  be  considered  the  basis  upon  which  the  wages  of  per- 
sons mining  coal  shall  be  computed,  we  do  not  regard  this  as  requir- 
ing that  in  all  contracts  for  the  mining  of  coal,  the  wages  of  the 
miners  must  be  computed  upon  the  basis  of  the  weight  of  the  coal 
mined.  That  would  be  a  quite  arbitrary  provision — seemingly  an 
undue  interference  with  men's  rights  of  making  contracts — ^and  we 
cannot  ascribe  to  the  legislature  the  making  of  such  an  enactment 
unless  it  bo  plainly  declared,  which  is  not  done  in  this  case." 

The  second  section  of  the  amendatory  act,  approved  June  29th 
1885,  requires  that  all  coal  produced  in  this  state  shall  be  weighed 
on  the  scales,  as  provided  in  section  1  of  the  act  approved  June 
14th  1883,  and  that  a  correct  record  of  the  same  shall  be  kept,  in 
a  well  bound  book  furnished  by  the  owner,  agent  or  operator  of 
such  mine  for  that  purpose,  by  a  competent  person,  at  the  expense 
of  such  owner,  agent  or  operator — said  record  to  be  subject  to  the 
inspection  (at  all  reasonable  business  hours)  of  the  miner,  operator, 
carrier,  landowner,  adjacent  landowner,  members  of  the  Bureau 
of  Labor  Statistics,  mine  inspectors,  and  all  others  interested.  Sec- 
tion 3  provides  that  it  shall  be  lawful  for  the  miners  employed  in  any 
coal  mine  or  colliery  in  this  state,  to  furnish  a  check  weigher,  at 
their  own  expense,  whose  duty  it  shall  be  to  balance  said  scales, 
and   see   that   the   coal  is  properly  weighed,  and  keep  a  correct 
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accoant  of  the  same ;  and  for  this  purpose  he  shall  have  access,  at 
all  times,  to  the  beam  box  of  said  scales  while  such  weighing  is 
being  performed.  The  fourth  section  provides,  that  a  fine,  or  fine 
and  imprisonment,  as  prescribed,  shall  be  imposed  on  any  owner  or 
agent  operating  a  coal  mine,  failing  to  comply  with  these  provisions. 
And  another  section  provides  that  all  contracts  for  the  mining  of 
coal,  in  which  the  weighing  of  the  coal,  as  provided  for  in  that  act, 
shall  be  dispensed  with,  shall  be  null  and  void. 

The  court,  at  the  instance  of  the  People,  instructed  the  jury,  that 
since  the  first  day  of  July  1885,  the  law  prohibits  the  making  of 
any  contracts  between  the  operators  of  coal  mines  and  the  miners, 
in  which  the  weighing  of  coal  as  provided  by  law,  is  sought  to  be 
avoided,  and  the  court  refused  to  instruct  the  jury  '*  that  if  they 
believe  from  the  evidence,  that  the  company  for  which  the  defend- 
ant is  working  does  not  sell  or  offer  to  sell,  coal  by  weight  at  its 
mine  at  which  defendant  is  employed,  and  that  it  has  contracts  with 
all  the  men  employed  in  its  mine  to  mine  coal  at  twenty-five  or 
twenty  cents  per  box,  then  the  jury  should  find  the  defendant  not 
guilty." 

There  was  evidence  before  the  jury  on  which  to  predicate  this 
instruction.  The  question  is  thus  presented,  whether  it  is  compe- 
tent for  the  General  Assembly  to  single  out  owners  and  operators 
of  coal  mines  as  a  distinct  class,  and  provide  that  they  shall  bear 
burdens  not  imposed  on  other  owners  of  property  or  employers  of 
laborers,  and  prohibit  them  from  making  contracts  which  it  is  com- 
petent for  other  owners  of  property  or  employers  of  laborers  to 
make. 

It  is  declared  in  section  2,  article  2,  of  our  constitution,  that  ''no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law."  And  section  13  of  the  same  article  provides  that 
private  property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  The  words  ''due  process  of  law"  in  this 
connection,  are  held  to  be  synonymous  with  the  words  "  the  law 
of  the  land."  Cooley  on  Const.  Lim.  ( 1st  ed.)  pp.  352-3.  And 
this  means  general  public  law,  binding  upon  all  the  members  of  the 
community,  under  all  circumstances,  and  not  partial  or  private  laws 
affecting  the  rights  of  private  individuals  or  classes  of  individuals : 
Jones  V.  Reynolds^  2  Texas  251;  see,  also,  Wyenheimer  v.  The 
People,  13  N.  Y.  432  ;   Vanzant  v.  Waddell,  2  Yerger  269. 

"  Every  one,  "says  Cooley  (Const.  Lim.,  1st  ed.,  page  391),  "has 
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a  right  to  demand  that  he  be  governed  by  general  rules,  and  a 
special  statute  that  singles  his  case  out  as  one  to  be  regulated  by  a 
different  law  from  that  which  is  applied  in  all  similar  cases,  would 
not  be  legitimate  legislation,  but  an  arbitrary  mandate,  unrecognised 
in  free  government.  Mr.  Locke  has  said  of  those  who  made  the 
laws  :  *  They  are  to  govern  by  promulgated,  established  laws,  not 
to  be  varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor — for  the  favorite  at  court  and  the  countryman  at  plough.'  And 
this  may  justly  be  said  to  have  become  a  maxim  in  the  law  by  which 
may  be  tested  the  authority  and  binding  force  of  legislative  enact- 
ments.*' And  again,  the  same  authority  says  (p.  393) :  '^  The 
doubt  might  also  arise  whether  a  regulation  made  for  any  one  class 
of  citizens,  entirely  arbitrary  in  its  character,  and  restricting  their 
rights,  privileges  or  legal  capacities  in  a  manner  before  unknown  to 
the  law,  could  be  sustained.  Distinctions  in  these  respects  should 
be  based  upon  some  reason  which  renders  them  important — ^like  the 
want  of  capacity  in  infants  and  insane  persons  ;  but  if  the  legisla- 
ture should  undertake  to  provide  that  persons  following  some  speci- 
fied lawful  trade  or  employment  should  not  have  capacity  to  make 
contracts,  or  to  receive  conveyances,  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  other  way  to  make  such  use 
of  their  property  as  was  permissible  to  others,  it  can  scarcely  be 
doubted  that  the  act  would  transcend  the  due  bonds  of  legislative 
power,  even  if  it  did  not  come  in  conflict  with  express  constitutional 
provisions.  The  man  or  the  class  forbidden  the  acquisition  or  enjoy- 
ment of  property  in  the  manner  permitted  to  the  community  at  large, 
would  be  deprived  of  liberty  in  particulars  of  primary  importance  to 
his  or  their  pursuit  of  happiness."  See,  also,  Budd  v.  The  State^  3 
Humph.  483,  where  one  of  the  sections  of  the  act  incorporating  the 
Union  Bank,  which  provided  that  if  any  of  the  officers,  agents  or 
servants  of  that  bank  should  embezzle  the  funds  of  the  bank,  or 
make  false  entries,  they  should  be  guilty  of  felony,  was  held  unconsti- 
tutional, because  it  did  not  apply  generally  to  officers,  agents  or 
servants  of  banks  committing  like  offences.  And  Wallys  ffeirs  v. 
Kennedy,  2  Yerg.  554,  where  an  act  authorizing  the  court  to  dis- 
miss Indian  reservation  cases  where  prosecuted  for  the  use  of  another, 
was  held  unconstitutional.  In  the  last  case  the  court  said  :  ^'  The 
rights  of  every  individual  must  stand  or  fall  by  the  same  rule  or 
law  that  governs  every  other  member  of  the  body  politic,  or  land, 
under  similar  circumstances  ;  and  every  partial  or  private  law  which 
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directly  proposes  to  destroy  or  affect  individual  rights,  or  does  the 
same  thing  by  affording  remedies  leading  to  similar  consequences, 
is  unconstitutional  and  void.  Were  it  otherwise,  odious  individuals 
or  corporate  bodies  would  be  governed  by  one  law,  the  mass  of  the 
community  and  those  who  made  the  law,  by  another ;  whereas  a  like 
general  law,  affecting  the  whole  community  equally,  could  not  have 
been  passed."  On  the  like  principle  is,  also,  The  People  v.  Marx^ 
99  N.  Y.  877. 

What  is  there  in  the  condition  or  situation  of  the  laborer  in  the 
mine,  to  disqualify  him  from  contracting  in  regard  to  the  price  of 
his  labor,  or  in  regard  to  the  mode  of  ascertaining  the  price  ?  And 
why  should  the  owner  of  the  mine,  or  the  agent  in  control  of 
the  mine,  not  be  allowed  to  contract  in  respect  to  matters  as  to 
which  all  other  property  owners  and  agents  may  contract  ?  Un- 
doubtedly, if  these  sections  fall  within  the  police  power,  they  may 
be  maintained  on  that  groun4 ;  but  it  is  quite  obvious  that  they  do 
not.  Their  requirements  have  no  tendency  to  insure  the  personal 
safety  of  the  miner,  or  to  protect  his  property,  or  the  property  of 
others.  They  do  not  meet  Dwarris*  definition  of  police  regulations. 
They  do  not  have  reference  to  the  comfort,  the  safety,  or  the  wel- 
fere  of  society:  Potter's  Dwarris  on  Statutes  458  In  AiiBtin  v. 
Murray^  16  Pick.  221,  it  was  said:  *'  The  law  will  not  allow  the 
rights  of  property  to  be  invaded  under  the  guise  of  a  police  regula- 
tion, for  the  promotion  of  health,  when  it  is  manifest  that  such  is 
not  the  object  and  purpose  of  the  regulation.'*  See,  also,  to  like 
effect,  the  language  of  Colt,  J.,  in  WaterUmn  v.  Mayo^  109  Mass. 
815,  and  the  opinion  of  the  court  and  cases  referred  to  in  Matter 
of  Application  of  Jacobs^  98  N.  Y.  109,  ei  %eq.^  and  The  People 
V.  Marx^  supra. 

But  it  is  suggested  in  argument,  that  one  purpose  of  the  sec- 
tions is  to  furnish  needful  information  to  the  public.  If  that  be  so, 
then,  under  section  13,  article  2,  supra,  there  must  first  be  made 
compensation  to  the  owner  of  the  property  thus  to  be  devoted  to 
public  use ;  for  it  must  be  too  apparent  to  need  argument  in  its  sup- 
port, that  to  compel  the  purchasing  of  scales,  and  the  employing  of 
a  person  to  use  them,  for  the  benefit  of  the  public,  is  to  appro- 
priate the  private  property, — t.  e.,  the  money  which  this  will  cost, 
— to  public  use  :  Morse  v.  Stoeker,  1  Allen  150 ;  State  v.  Glenn, 
7  Jones*  L.  321. 

The  main  reliance  of  the  counsel  representing  the  state,  to  sus- 
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tain  the  raling  below,  seems,  however,  to  be  on  the  ground  that 
mining  for  coal  is  affected  with  a  public  use,  so  that  it  may  be  regu- 
lated by  law,  like  public  warehouses,  as  held  in  Munn  ▼.  Illinois 
94  U.  S.  (4  Otto)  113.  It  cannot  be  claimed  that  mining  for  coal 
was,  by  the  common  law,  affected  with  a  public  use,  and  therefore 
specially  regulated  by  law,  like  the  business  of  inn-keepers,  common 
carriers,  millers,  &c. ;  and,  in  our  opinion,  it  is  not  like  the  business 
of  public  warehousing,  within  the  principle  controlling  such  classes 
of  business.  The  public  are  not  compelled  to  resort  to  mine  own- 
ers any  more  than  they  are  compelled  to  resort  to  the  owners  of 
wood,  or  turf,  or  even  to  the  owners  of  grain,  domestic  animals,  or 
to  those  owning  any  of  the  other  ordinary  necessaries  or  conveni- 
ences of  life,  which  form  a  part  of  the  commerce  of  the  country. 
The  owner  of  a  coal  mine  is  under  no  obligation  to  obtain  a  license 
from  any  public  authority,  and,  therefore,  when  he  chooses  to  mine 
his  coal,  he  exercises  no  franchise.  We  are  aware  of  no  case 
wherein  it  has  been  held  that  the  owner  or  operator  of  a  coal  mine 
stands  on  a  different  footing,  as  respects  the  control  and  sale  of  his 
property,  than  the  owner  or  operator  of  any  other  kind  of  property 
in  general  demand  by  the  public. 

We  are  not  unmindful  that  our  constitution,  in  sect.  29,  art  4, 
enjoins  legislation  in  the  interest  of  miners ;  but  this  is  solely  as 
respects  their  personal  safety — the  enactment  of  police  regulations 
to  promote  that  end.  It  recognises  that  the  business  is  dangerous 
to  life  and  health,  but  it  nowhere  intimates  that  there  is  anything 
in  it  which  disqualifies  parties  engaged  in  it  from  contracting  as 
they  may  in  regard  to  other  matters,  or  that  gives  the  public  a  use 
in  it.  There  is,  also,  in  sect.  5,  art.  13,  a  provision  requiring  rail- 
road companies  to  permit  connections  to  be  made  with  their  tracks, 
so  that  coal  banks  or  coal  yards  may  be  reached :  but  the  same  pro- 
vision also  applies  to  consignees  of  grain,  and  it  affects  the  duty  of 
the  carrier  alone,  for  no  duty  or  obligation  is  enjoined  on  the  owner 
of  the  coal  bank  or  coal  yard  in  that  respect.  We  recognise  fully 
the  right  of  the  General  Assembly,  subject  to  the  paramount  au- 
thority of  Congress,  to  prescribe  weights  and  measures,  and  to 
enforce  their  use  in  proper  cases ;  but  we  do  not  think  that  the 
General  Assembly  has  power  to  deny  to  persons  in  one  kind  of 
business  the  privilege  to  contract  for  labor  and  to  sell  their  pro- 
ducts without  regard  to  weight,  while  at  the  same  time  allowing  to 
persons  in  all  other  kinds  of  business  this  privilege,  there  being 
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DOthing  in  the  business  itself  to  distinguish  it  in  this  respect  from 
any  other  kind  of  business ;  and  we  deny  that  the  burden  can  be 
imposed  on  any  corporation  or  individual  not  acting  under  a  license 
or  by  virtue  of  a  franchise,  of  buying  property  and  hiring  labor 
merely  to  furnish  public  statistics,  unless  upon  due  compensation  to 
be  made  therefor. 

So  far  as  the  owner  or  operator  of  a  mine  shall  contract  for  the 
mining  of  coal  or  the  selling  of  coal  by  weight,  we  see  no  objection 
to  the  statute  as  imposing  upon  him  the  duty  of  procuring  scales 
for  that  purpose.  But  we  do  not  think  that  he  can  be  compelled  to 
make  all  his  contracts  in  these  respects  to  be  regulated  by  weight, 
and  when  he  has  no  necessity  for  the  use  of  scales  in  these  respects, 
he  cannot,  in  our  opinion,  be  compelled  to  keep  and  use  them.  We 
think  the  court  erred  in  its  ruling  in  giving  the  one  and  refusing 
the  other  instruction. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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SUPREME   COURT  OF  ILLINOIS.^ 
SUPREME  JUDICIAL  COURT   OF   MAINE.' 
SUPREME  JUDICIAL  COURT  OF   MASSACHUSETTS.* 
COURT  OF  ERRORS   AND   APPEALS   OF   MARYLAND.^ 
SUPREME  COURT  OF   NEW  HAMPSHIRE.* 

Action.     See  hiturance;  Slander. 

Agent.     See  Insurance, 

Assignment. 

Partial  Aisi^ment  of  Debt  may  he  enforced  in  Equity — Auignment 
not  in  Fraud  of  Insolvent  Law. — A.  had  made  a  contract  to  erect  a 
scbool-houso  for  the  city  of  N.,  but  became  insolvent,  and,  in  order  to 
secure  funds  to  enable  him  to  complete  his  contract,  made  an  assignment 
to  C.  of  $600,  which  was  a  part  of  the  sum  to  be  due  to  him  from  the 
city  of  N.  upon  the  completion  of  the  school-house,  and  C.  thereupon 
advanced  him  certain  sums  of  money.     Held^  that  the  assignment  was 

1  From  Hon.  N.  L.  Freeman,  Reporter ;  to  appear  in  117  III.  Bep. 
'  From  Joseph  W.  Spaolding,  Esq. ;  to  appear  in  7S  Me.  Rep. 

*  The  cases  will  probably  appear  in  142  or  US  Moss.  Rep 

<  From  J.  Shaaf  Stockett,  Esq.,  Reporter  ;  to  appear  in  65  Md.  Reports. 

*  The  cases  will  probably  appear  in  64  or  65  N.  H.  Rep. 
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not  10  fraud  of  the  iDsolvent  law,  and  could  be  enforced  in   equity : 
Jame%  v.  City  of  Newton^  142  or  143  Mass. 

Bills  and  Notes. 

Promissory  Note — Estoppel, — A  promissory  note  reciting  "  we"  pro- 
mise to  pay,  and  signed  '*  i).  P.  Livermore,  Treas'r,  Ilallowell  Gas-Light 
Co./'  is  the  note  of  the  individual  and  not  of  the  corporation  :  McClure 
V.  Livermorty  78  Me. 

An  action  on  such  a  note  against  the  corporation,  and  its  default,  will 
not  estop  the  owner  from  maintaining  an  action  against  the  individual, 
when  it  does  nut  appear  that  the  acts  of  the  plaintiff  caused  the  defend- 
ant to  change  his  position,  or  to  take  some  action  injurious  to  himself: 
Id. 

Criminal  Law. 

Homicide — Admi^hility  of  Evidence — Res  Gestat. — On  a  trial  for 
murder,  evidence  of  what  occurred  at  a  saloon,  a  half  a  square  from  the 
saloon  where  the  homicide  occurred,  and  only  four  or  five  minutes  be- 
fore the  killing,  is  admissible  to  show  the  movements  and  general  con- 
duct of  the  prisoner,  immediately  preceding  the  killing,  and  that  he  was 
armed  and  prepared  for  mischief,  and  in  a  frame  of  mind  likely  to  result 
in  mischief:  Kernan  v.  State^  65  Md. 

What  was  said  and  done  by  others  at  the  same  time  and  in  company 
with  the  prisoner,  was  only  a  part  of  what  he  was  directly  connected 
with,  and  was  inseparably  connected  with  the  history  of  his  conduct  at 
the  time,  and  necessary  to  an  intelligent  appreciation  of  his  actions:  Id. 

Conflict  of  Laws. 

Insolvency — Jurisdiction  —  Discharge  in  another  State, — A  defend- 
ant's discharge  under  the  insolvency  law  of  Massachusetts  is  no  bar  to 
a  suit  in  New  Hampshire,  on  a  contract  made  in  that  state  before  the 
insolvency,  when  the  plaintiff  has  not  resided  there  since  the  insolvency 
proceedings  were  begun,  and  has  not  submitted  to  the  jurisdiction  of  the 
insolvency  court :  Norris  v.  Atkinson^  64  or  65  N.  H. 

Contract.     See  Insurance, 
Corporation.     See  Master  and  Servant. 

Municipal  Corporation — Rules  of  Procedure — Quovfim, — In  author- 
izing the  City  Council  of  Baltimore  to  **  settle  their  rules  of  procedure," 
the  Legislature  did  not  confer  on  the  Council  the  power  to  declare  by 
rule  what  number  of  their  body  should  constitute  a  quorum  for  the 
transaction  of  business :  HeiskeU  v.  The  Mayor  and  City  Council  of 
Baltimore  J  65  Md. 

In  a  municipal  corporation  consisting  of  a  definite  number,  in  the  ab* 
sencc  of  any  Legislative  declaration  of  what  number  shall  constitute  a 
quorum  or  legal  body,  a  majority  of  the  members  elected  shall  constitute 
such  quorum  or  legal  body :  Id. 

A  mere  majority  of  the  members  elected  being  present,  the  acts  of  the 
City  Council  of  Baltimore  are  valid,  notwithstanding  the  existence  of  a 
rule  adopted  by  the  Council,  requiring  that  two-thirds  of  the  members 
elected  shall  be  necessary  to  constitute  a  quorum :  Jd. 
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A  municipal  corporation  cannot,  by  a  rule  made  by  itself,  cither  en- 
large or  diminish  its  own  powers  :  Li, 

Damages.     Sqq  Eminent  Domain ;  Slander;    Trespass;    Waters. 

Eminent  Domain. 

Dnmnges^  Measure  of — Destrvction  of  Pond  Supplying  Water  to  a 
Steam  Mill — Evidence  to  show  other  Sources  of  Supply. — In  a  proceed- 
ing to  condemn  a  strip  of  land  for  a  railroad  track,  which  crossed  a  pond 
supplying  the  land-owner's  steam-mill  with  water,  on  the  question  of 
damages  t-o  the  mill  property  not  taken,  the  defendant  gave  estimates  ou" 
the  basis  that  the  pond  would  be  destroyed  as  a  source  of  supply  of 
water  for  the  mill,  and  there  would  be  no  other  means  of  supply.  The 
petitioner  then  offered  to  show  that  a  certain  water-works  company  would 
furnish  the  mill  regularly  with  all  the  water  it  might  require,  at  a  less 
cost  than  that  of  pumping  from  the  pond,  and  also  that  a  creek  flowing 
nearer  the  mill  than  the  pond  had  a  capacity  to  furnish  better  water  and 
an  abundance,  for  the  use  of  the  mill,  which  the  court  refused  to  admit. 
2/e/cf,  that  the  court  erred  in  excluding  the  evidence :  Railroad  and 
Coal  Co.  V.  Stoitzer^  1 17  111. 

Equity.     See  Assignment ;  Mortgage. 

Estoppel.     See  Bills  and  Notes. 

EviDENCS.     See  Criminal  Law  ;  Eminent  Domain  ;  Insurance  ;  Neg* 

ligence  ;  Stocks, 

Executors  and  Administrators.    See  Insurance. 

Insolvent  Law.     See  Assignment ;  Conflict  of  Laws. 

Insurance. 

Contract —  Eviden ce — Executors  and  A dmin istrators — A ction . — C. 
obtained  a  certificate  of  life  insurance  from  the  United  Order  of  the 
Golden  Cross,  which  provided  that  the  sum  insured  should  be  paid  to 
H.  at  C.'s  death.  That  was  done  :  ffeldy  in  an  action  by  C.'s  executor 
against  H.,  that  evidence  was  admissible  to  prove  the  defendant  pro- 
mised C,  that,  after  deducting  whatever  sum  might  be  due  him  from 
C,  at  C.'s  death,  from  the  insurance  money,  he  would  pay  the  balance 
over  to  C.'s  heirs.  Held,  further ^th&t  C.'s  executor  was  the  proper 
party  to  bring  suit  on  such  a  promise  :  Catland's  ExecW  v.  Hoyt^  78 
Me. 

Marine  Policy — Spontaneous  Combustion. — In  an  ordinary  marine 
policy,  the  insurance  against  fire  does  not  cover  the  case  of  spontaneous 
combustion,  caused  by  the  inherent  infirmity  of  the  goods  insured  :  Ins, 
Co,  V.  Adler,  65  Md. 

Insurance  Company. — Stock  and  Mutual  Departments — Rights  of 
Stockholders, — The  surplus  of  earnings  accumulated  from  the  operations 
of  the  stock  department  of  an  insurance  company,  run  upon  the  stock 
and  mutual  principles,  the  business  of  the  two  departments  being  en- 
tirely distinct  and  conducted  separately,  the  taxes  of  the  guaranty- 
stock  department  being  paid  by  the  company,  and  charged  to  the  stock 
department,  and  none   of  the  earnings  of  the  stock  department  being 
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paid  to  tbe  holders  of  mutual  policies,  upon  the  winding  up  of  the  affairs 
of  the  stock  departmeDt,  belongs  to  the  stock  department,  and  should  be 
distributed  among  the  share  holders  of  the  fund  of  that  department  ao- 
cordingto  their  several  shares :  Ins.  Co.  v.  Brown^  142  or  143  Mass. 

Fire  Insurance — Cancellation  of  Policy — Liability  of  Agent  for  Neg* 
ligence — Usage — Action, — ^The  question  of  whether  an  agent  of  a  fire 
insursince  company  has  used  reasonable  diligence  in  cancelling  a  policy 
after  being  instructed  so  to  do  by  the  company,  is  a  mixed  question  of 
law  and  fact ;  and  where  it  appears  that  the  agent  could  have  notiSed 
the  insured  of  the  refusal  of  tbe  company  to  take  the  risk  within  half  an 
hour,  but  did  not  do  so  for  several  days,  it  will  not  be  held  that  the  court 
before  whom  the  case  was  tried,  without  a  jury,  erred  in  finding  that 
the  agent  did  not  exercise  that  diligence  which  it  was  his  duty  to  use, 
and  in  refusing  to  rule  that  the  company  could  not  recover  of  the  agent 
the  amount  paid  by  them  under  the  policy ;  and  an  offer  by  the  agent  to 
show  that  it  is  customary  for  agents  of  insurance  companies  to  notify 
the  insured,  in  such  cases,  at  their  own  convenience,  and  that  they  are 
given  from  five  to  ten  days  to  cancel  a  policy,  is  inadmissible :  Fhotnix 
Ins.  Co,  V.  Fnssell,  142  or  143  Mass. 

An  insurance  company  having  paid  a  policy  after  proof  of  loss,  in 
consequence  of  a  liability  caused  by  tbe  negligence  of  an  agent  in  not 
using  reasonable  diligence  in  cancelling  a  policy,  after  having  been  in- 
structed to  do  so,  may  bring  an  action  against  the  agent  for  the  amount 
so  paid,  immediately  after  such  payment,  although  the  sixty  days  which 
it  reserves  as  a  time  within  which  to  pay  the  loss  has  not  expired  :  Id. 

Lex  Loci  Contractus.    See  Stocks. 

Master  and  Servant. 

Injuries  on  Machine — Corporation  not  Obliged  to  Fence  Machine — 
Contributory  Negligence — Peculiarly  Dangerous  Machine — Risks  of 
Employment — Charge. — A  manufacturing  corporation  is  not  bound  to 
fence  a  machine  used  in  their  business,  where  the  machine  is  not  of  a 
peculiarly  dangerous  character ;  and  is  not  liable  for  personal  injuries 
caused  by  the  machine  to  an  employee  who  was  obliged  to  pass  the 
machine  in  going  to  his  work,  and  to  whom  suitable  instructions  had 
been  given,  having  reference  to  his  age  and  capacity,  so  as  to  enable  him 
to  understand  the  dangers  of  the  employment  in  which  he  was  engaged. 
Neither  is  the  corporation  liable  for  injuries  because  the  machine  might 
have  been  placed  in  a  different  or  less  dangerous  position.  Evidence 
that  a  gate  might  have  been  placed  in  front  of  the  machine  is  imma- 
terial :  Rock  V.  Indian  OrcJiard  MillSy  142  or  143  Mass. 

Exceptions  to  the  judge's  charge  will  not  be  sustained  unless  it  is 
made  to  appear  that  there  is  some  substantial  error  in  the  charge  which 
misled  the  jury;  and,  where  there  was  evidence  that  the  plaintiff  waa 
playing  about  the  machine  on  which  he  was  injured,  a  statement  in  the 
charge,  that  if  the  jury  found  that  to  be  the  fact,  the  plaintiff  was  guilty 
of  contributory  negligence,  which  would  prevent  him  from  recovering, 
is  not  open  to  objection  :  Jd. 

It  is  not  charging  upon  the  facts  for  a  judge  to  state  in  his  diarge 
that  a  machine  on  which  the  plaintiff  was  injured,  was  not  a  peculiarly 
dangerous  one,  the  fact  being  self-apparent:  Id. 
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An  employee  of  a  manufacturing  corporation,  who  has  heen  properly 
instructed  as  to  the  use  of  a  machine  upon  which  he  is  set  to  work,  is 
supposed  to  undertake  the  risk  of  his  employment,  and  caunot  recover 
for  injuries  resulting  from  use  of  the  machine,  and  the  company  is  not 
obliged  to  fence  the  machine,  or  place  it  in  a  less  dangerous  part  of  the 
room  :  Id, 

Dangerous  Employment — Duty  of  Mcufer  to  give  Notice, — It  is  the 
duty  of  a  master  who  sets  a  servant  to  work  in  a  place  of  danger  to  give 
him  such  notice  and  instruction  as  is  reasonably  required  by  the  youth 
or  inexperience  or  want  of  capacity  of  the  servant ;  mnd  this  duty  is  not 
confined  to  cases  where  the  servant  is  a  man  of  manifest  imbecility: 
Atkim  V.  Merrick  'fhread  Co,,  142  or  143  Mass. 

MORTQAGE. 

Surety — Equity, — Where  a  surety  on  a  mortgage  debt  pays  the  same 
to  the  holder  and  receives  the  note  and  mortgage,  without  any  assign- 
ment or  discharge  written  thereon,  he  cannot  maintain  a  bill  in  equity 
against  the  owners  of  the  equity  of  redemption,  praying  that  the  mort- 
gage *^may  be  decreed  to  be  still  subsisting,  that  he  may  be  subrogated  to 
the  rights  of  the  mortgagee  therein,  and  may  be  empowered  to  foreclose 
the  same  according  to  law  :'*  Lynn  v.  Richordstm,  78  Me. 

Negliqenge.     See  Master  and  Sei'vant 

Death  of  Employee — Evidence — Defect  in  Machinery. — In  an  action 
to  recover  damages  for  personal  injuries  to  the  plaintiff's  intestate,  where 
the  evidence  showed  that  the  deceased  was  burned  by  a  quantity  of 
starch  which  escaped  from  a  boiler,  the  action  cannot  be  maintained 
where  the  evidence  does  not  disclose  that  the  boilers  were  improperly 
constructed  or  out  of  repair,  and  that  the  accident  did  not  occur  by 
reason  of  the  carelessness  of  the  deceased.  Blanchette,  Adm*r  v.  Border 
City  Manufacturing  Co,y  142  or  143  Mass. 

Evidence — Railroads —  Unsuitable  Stopping  Places. — In  an  action  for 
personal  injuries  sustained  on  leaving  the  rear  car  of  a  train  at  a  station, 
evidence  that  others  had  previously  been  directed  to  take  that  car,  and 
in  alighting  from  it  as  the  plaintiff  did,  had  been  injured,  is  competent 
to  show  negligence  in  the  defendants  in  not  providing  a  suitable  stop- 
ping place,  and  to  show  want  of  negligence  in  the  plaintiff:  BuUard  v. 
Boston  <k  M.  Rd.,  f)4  or  65  N.  H. 

Notice.     See  Master  and  Servant. 

Principal  and  Agent. 

Commission  Merchant — Consignor  —  Separate  Accounts — Usage. — 
Where  the  plaintiff,  a  commission  merchant,  receives  consignments  from 
the  defendant,  a  manufacturer,  who  is  the  owner  of  three  different  mills, 
run  under  three  different  names,  one  being  carried  on  in  the  name  of 
defendant,  the  plaintiff  being  ignorant  that  the  three  mills  are  owned 
by  the  defendant,  and  the  accounts  of  the  ^three  concerns  being  kept 
separate,  in  an  action  brought  by  the  plaintiff  to  recover  the  balance  of 
an  account  with  the  mill  run  under  the  name  of  the  defendant,  where 
the  answer  is  a  general  denial  and  payment,  the  defendant  will  not  be 
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allowed  to  show  that  a  balance  is  due  him  npon  the  accoant  between 
plaintiff  and  another  of  the  mills,  which  should  be  credited  him  in  this 
suit,  and  such  balance  can  only  be  availed  by  way  of  set-off^  and  de- 
fendant cannot  show  thut  there  were  in  the  plaintiff's  hands,  goods  from 
the  mill  run  in  defendant's  name,  which  were  not  included  in  the  ac- 
count sued  on  :   Talcott  v   Smith,  142  or  14*-l  Mass. 

In  an  action  against  the  defendant,  a  manufacturer,  by  a  commission 
merchant,  to  recover  a  balance  due  for  advances  on  manufactured  goods, 
the  latter  will  be  allowed  to  charge  in  his  account  for  printing  the  goods, 
it  appearing  that  this  was  done  under  the  usage  of  commission  mer- 
chants, and  was  a  necessary  charge  :  Id, 

Quorum.     See  Corporation. 
Redemption.    See  Tenant$  in  Common,  ; 
Res  Gest^.     See  Criminal  Law, 

Set-off. 

Defendant  holding  Affirmative — Time  when  Right  of  Action  onOro$$- 
Demand  must  Accrue. — In  pleading  a  set-off,  the  defendant  assumes  the 
position  of  a  plaintiff,  and,  in  order  to  recover,  is  required  to  prove  the 
same  facts  which  he  would  be  required  to  prove  if  he  had  brought  his 
action  on  his  demand  :  Ellis  v.  Cothran,  117  111. 

A  defendant  cannot  recover  on  a  matter  by  way  of  set-off,  when  hiB 
claim  or  demand  was  not  dae  at  the  time  plaintiff  brought  his  action  : 
nor  can  he,  after  suit  brought,  purchase  a  demand  against  the  plaintiff 
and  set  it  up  as  a  defence  :  Id. 

Slander. 

Actionable  Words — Special  Damage. — Words  falsely  and  maliciously 
spoken,  which  impute  to  a  clerk  the  want  of  any  qualifications  which, 
as  such,  he  ought  to  possess,  or  any  misconduct  which  would  unfit  him 
to  discharge  faithfully  and  correctly  all  the  duties  pertaining  to  his  posi- 
tion, are  actionable,  if  in  consequence  thereof  he  is  dismissed  from  his 
employment:    Wilnon  v.  Cottman^  65  Md. 

When  some  specific  damage  is  caused  by  words  falsely  and  maliciously 
spoken,  they  may  become  actionable,  when  otherwise  the  law  would  give 
no  redress  against  the  person  speaking  them  :  Id. 

The  defendant  falsely  and  maliciously  spoke  of  the  plaintiff  the  fol- 
lowing words,  by  reason  of  which  he  lost  his  position  as  clerk  and  assist- 
ant weigh-niaster  :  ^*  He  has  caused  the  downfall  and  ruin  of  my  clerk." 
'^  Will  (meaning  the  plaintiff),  has  been  the  ruination  of  my  clerk  ;  I 
do  not  want  him  (meaning  the  plaintiff),  to  have  anything  to  do  with 
my  business  ;'*  meaning  that  plaintiff  should  not  weigh  any  goods  con- 
signed to  the  defendant.  Beld^  that  the  words  thus  spoken  were  action- 
able :  Id. 

Spontaneous  Combustion.    See  Insurance. 

Stockholders.     See  Insurance. 

Stocks. 

Stock  Gambling — Sales  on  Margins — Lex  Loci  Contractus — Evidence, 
-—The  plaintiffs  sued  the  defendant  in  assumpsit  to  recover  an  alleged 
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balance  dae  them  for  services,  advances,  and  interent  on  purchases  and 
saies  of  stocks,  bunds  and  grain,  alleged  to  have  been  made  by  them  for 
defendant  at  bis  request.  Both  plaintiffs  and  defendant  resided  in  York, 
Pennsylvania,  where  the  former  conducted  the  business  of  bankers  and 
brokers.  The  plaintiffs  bought  and  sold  on  orders  of  the  defendant,  who 
deposited  from  time  to  time,  a  margin,  or  left  certain  profits  as  they  ac- 
crued, with  the  plaintiffs  to  cover  and  protect  them  in  the  fluctuations 
of  prices.  The  plaintiffs  made  their  negotiations  in  the  markets  of  New 
York,  Baltimore,  Chic.-igo  and  Philadelphia.  The  defendant  failing  to 
keep  up  his  margins,  the  plaintiffs  sold  some  stocks  credited  to  him,  and 
sued  for  the  balance  still  required  for  their  reimbursement.  The  de- 
fendant pleaded  specially  that  by  the  law  of  Pennsylvania,  where  the 
contracts  were  made  and  to  be  performed,  they  were  all  gambling  trans- 
actions and  void,  as  the  real  intent  of  the  parties  was  to  wager  on,  and 
speculate  in  Ine  rise  or  fall  of  the  prices  of  the  articles  dealt  in,  which 
were  not  to  be  actually  delivered,  but  the  one  party  wa.s  to  pay  and  the 
other  party  to  accept  the  differences  between  the  contract  prices  and  the 
market  prices  of  the  same  at  the  dates  fixed  for  executing  said  contracts, 
or  when  said  contracts  should  be  closed.  Held^  Ist.  That  it  was  compe- 
tent for  the  defendant  to  show,  that  although  in  form  the  transaction 
was  perfectly  legal,  it  was  in  fact  a  mere  guise  under  which  a  gambling 
transaction  might  be  conducted.  2d.  That  although  the  plaintiffs  may 
have  acted  merely  as  defendant's  broker  in  negotiating  the  contracts, 
and  were  suing  not  on  the  contracts,  themselves,  but  for  services  per- 
formed and  money  advanced  for  the  defemiant,  they  stood  in  the  same 
position  as  if  seeking  to  enforce  the  original  agreement,  and  could  not 
recover  for  services  rendered  or  losses  incurred  by  themselves  in  forward- 
ing the  transaction.  3d.  That  as  to  the  locu$  of  the  transaction,  the 
jury  should  have  been  given  the  law  of  Pennsylvania,  as  comprised  in 
the  decisions  of  that  state,  bearing  on  wngering  contracts  within  its  lim- 
its. 4th.  That  the  action  being  for  services  rendered  by  the  plaintiffs  to 
the  defendant,  it  was  their  relations  with  him  on  which  the  suit  was 
based  ;  ond  the  parties  with  whom  they  dealt  in  making  the  purchases 
and  sales  were  in  nowise  connected  with  the  suit.  5th.  That  the  validity 
of  the  transaction  was  to  be  tested  by  the  Pennsylvania  cases,  according 
to  which,  if  there  was  such  an  understanding  between  the  plaintiffs  and 
the  defendant,  as  the  latter  claimed  there  was,  the  transactions  were 
merely  wagers,  and  no  recovery  could  be  had  by  the  plaintiffs :  Stewart 
v.  SchaU,  65  Md. 

Streets. 

Rights  of  Ahuiting  Lot  Owners  to  Mine  under, — A  party  owning  city 
lots  has  not  the  right  to  make  a  subterranean  passage  from  one  to 
onother  through  the  underlying  soil  of  a  public  street,  the  fee  of  which 
is  not  in  him,  in  order  to  mine  and  remove  minerals,  etc.,  even  though 
no  injury  may  result  thereby  to  the  street  as  such  :  Zinc  Co,  v.  City  of 
La  SaUe,  117  111. 

Surety.    See  Mortgage. 

Tenants  in  Common. 

Improvements  upon  the  Common  Property. — One  tenant  io  common 
may  rightfully  insist  that  the  other  shall  contribute  his  proportionate 
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share  for  the  preservation  of  the  joint  property,  hut  he  cannot  insist  tl&aLt; 
he  shall  enter  upon  new  investments,  to  he  paid  for  from  the  joint  pro- 
perty, or  out  of  other  funds  belonging  to  him,  against  his  judgment  and. 
inclination:  Field  y.  Letter ,  111  111, 

Redemption  from  Tax  Sale, — Where  one  tenant  in  common  of  land, 
exercises  the  right  given  him  by  law  to  redeem  the  entire  premises  from 
a  sale  for  taxes,  such  redemption  will  inure  to  the  benefit,  also,  of  his 
co-t«nant,  upon  the  condition  that  he,  or  those  claiming  under  him,  will 
pay  the  one  redeeming  one-half  of  the  cost  of  the  redemption :  Lomasc 
V.  GindeU,  117  111. 

Where  one  of  two  tenants  in  common  of  a  tract  of  land  which  had 
been  sold  for  taxes,  instead  of  redeeming  directly  from  the  sale,  made 
an  agreement  with  the  holder  of  the  certificate  of  purch«ise  that  the 
latter  should  take  out  a  tax  deed  thereon  and  then  convey/iHc  premises 
to  the  former,  which  was  done,  it  was  heUl^  that  the  transaction 
amounted  to  but  a  redemption  for  the  benefit  of  both  tenants  in  common , 
and  that  a  court  of  equity  would  compel  the  one  taking  a  conveyance  of 
the  tax  title,  to  convey  to  the  other  one  individual  half  of  the  tax  title, 
upon  payment  of  half  the  cost  thereof:  Id, 

Partition  —  Decree^  Conclusivenes*  of, — A  decree  of  partition  not 
appealed  from  in  a  court  of  probate,  is  conclusive  upon  the  parties  and 
their  privies  as  to  the  title  at  the  time  of  its  rendition  ;  and  they  are 
estopped  to  claim  a  (greater  interest  in  the  land  than  the  share  decreed 
to  them :  Daviz  v.  Dxirgin^  64  or  65  N.  H. 

Trespass. 

Quare  Clatuum  Fregit. — Damagea, — In  trespass  qumre  clausum  for 
felling  the  defendant's  trees  across  the  line  of  fence,  and  covering  the 
plaintiffs  land  with  brush,  the  measure  of  damages  is  not  confined  to 
the  expense  of  removing  the  brush,  nor  is  it  limited  to  the  value  of  the 
land  encumbered:  Hutchinson  v.  Furkery  64  or  65  N.  H. 

Trover  and  Conversion. 

Evidence  of  Conversion — Defendant* s  Breach  of  Contra^ct. — To  con- 
stitute a  conversion  of  chattels  there  must  be  some  exercise  of  dominion 
over  the  property,  in  repudiation  of  or  inconsistent  with  the  owner's 
rights  :  Evans  v.  Mason^  64  or  65  N.  H. 

In  an  action  of  trover  for  a  horse  hired  by  the  defendant  to  go  to  and 
from  a  place  named,  without  stopping,  his  mere  delay  in  returning  is 
not  sufficient  evidence  of  a  conversion  :  Id., 

Turnpike. 

Toll, — The  Baltimore  and  Fredericktown  Turnpike  Road,  under  its 
charter  (Act  of  1804,  ch.  51),  is  entitled  to  charge  and  collect  toil  for 
ten  miles,  from  a  person  passing  through  the  ninth  gate  on  its  road 
westward  from  Baltimore  city — toll  for  the  three  miles  east  and  the  seven 
miles  west  of  the  gate — whether  he  actually  starts  from  Frederick  and 
stops  at  Middletown,  which  is  only  five  miles  west  of  the  gate,  or  not; 
and  a  person  going  east  must  pay  for  the  same  ten  miles,  and  not  simply 
for  the  six  miles  between  gates  numbers  nine  and  eight:  Turnpike Boad 
V.  Houtzahn^  65  Md. 
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^  "x  UsAGB.     See  Insurance  ;  Principal  and  Agent 

Waters. 

Floatable  Streams  — Log  Driving — Reasonable  use — Damages,^ 
Where  one  deliberately  and  without  compulsion ,  selects  a  particular  por- 
tion of  a  floatable  stream,  for  the  storage  of  logs,  and  thereby  prevents 
another  from  entering  such  common  highway  with  a  drive  of  logs  from 
a  tributary  stream,  he  is  iiable  to  such  other  person  for  the  damages  oc- 
-*        oasioned  thereby  :  McPheters  v.  Log  Driving  Co,^  78  Me. 

Wages  and  board  of  men  while  waiting  for  a  reasonable  time  would 
be  an  element  of  damages ;  so,  too,  would  the  expense  of  moving  one 
"^  crew  out  and  another  in,  as  well  as  the  increased  cost,  if  any,  of  mak- 
"  -ing  the  drive  next  season,  and  the  interest  on  the  contract  price  for 
making  the  drive  during  such  time  as  the  payment  thereof  was  delayed, 
Tjcause  of  inlilbility  to  complete  the  drive  on  account  of  such  obstruc- 
tion :  Id. 

The  loss  of  8up]>lie8  lefl  in  the  woods,  for  use  when  completing  the 
drive,  and  destroyed  by  wild  beasts,  would  not  constitute  an  element  of 
damage,  being  too  remote :  Id. 

Aqueduct — Easement — Prescription — Extinguishment  of  Easements, 
— An  easement  originating  from  water  supplied  by  a  spring  not  situated 
upon  land  belonging  to  the  grantor  of  the  plaintiff's  premises,  will  not 
pass  as  an  appurtenance  to  the  estate  conveyed,  unless  it  has  become  at- 
tached to  the  same.     Douty  v.  Dunning,  78  Me. 

But  where  such  easement,  although  not  originally  belonging  to  an 
estate,  has  become  appurtenant  to  it,  either  by  express  or  implied  grant, 
or  by  prescription,  a  conveyance  of  that  estate  will  carry  with  it  such 
easement,  whether  mentioned  in  the  deed  or  not,  althou(;h  it  may  not 
be  neccbsary  to  the  employment  of  the  estate  by  the  grantee :  Id. 

There  may  be  such  an  adverse  and  exclusive  use  of  water  flowing 
through  an  aqueduct,  and  for  such  a  period  of  time,  as  may  well  be  con> 
sidered  presumptive  evidence  of  a  grant :  Id. 

Such  right  may  be  thereby  acquired  by  prescription :  Id. 

The  right  to  draw  water  from  a  spring  and  to  have  pipes  laid  in  the 
soil  of  another,  and  for  that  purpose  to  enter  thereon,  repair  and  renew 
the  same,  constitutes  an  interest  in  the  realty,  assignable,  descendible 
and  divisible  :  Id. 

Easements  growing  out  of  it  may  be  acquired  by  grant  or  prescription, 
and  thus  become  the  objects  of  title  in  others :  Id. 

An  easement  will  become  extinguished  by  unity  of  title  and  posses- 
sion of  the  dominant  and  servient  estates  in  the  same  person  by  the  same 
right:  Id. 

But  in  order  that  the  unity  of  title  shall  operate  to  extinguish  an 
existing  easement,  the  ownership  of  the  two  estates  must  be  coexten- 
sive,  equal  in  validity,  quality,  and  all  other  circumstances  of  right.  If 
one  is  held  in  severalty  and  the  other  only  as  to  a  fractional  part  thereof 
by  the  same  person,  there  will  be  no  extinguishment  of  the  easement : 
Id. 

Will. 

Eight  of  Disposition  of  Property — Disposing  Capacity. — A  party 
having  the  capacity  to  make  a  will,  may  dispose  of  his  property  as  he 
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sees  fit,  and  if  he  makes  an  unequal  disposition  among  his  heirs,  it  is 
wholly  immaterial  whether  he  has  any  reasons  therefor  or  not.  In  a 
case  where  the  evidence  as  to  a  person's  capacity  to  make  a  will  was  coq- 
flieting,  the  court  instructed  the  jury,*  that  it*  they  should  helieve,  Troni 
the  evidence,  that  at  the  time  of  the  execution  of  the  instrument  (^the 
validity  of  which  was  in  question),  hy  the  testator,  he  was  so  diseajsed. 
mentally,  as  not  to  be  of  sound  mind,  then  their  verdict  should  be  Tor 
the  complainants,  the  contestants :  HeMy  that  the  instruction  was  erro- 
neous, as  it  stated  the  rule  too  broadly:  Fremnn  v.  Eady^  117  111. 

A  person  may  be  so  diseased,  mentally,  as  not  to  be  of  sound  mind, 
and  yet  posse&s  a  disposing  mind,  which  is  the  mental  capacity  to  know 
and  understand  what  disposition  he  may  wish  to  make  of  his  property, 
and  upon  whom  he  will  bestow  his  bounty:  ///. 

A  person  who  is  capable  of  transacting  ordinary  business  is  also  capa> 
ble  of  making  a  valid  will.  The  derangement  or  imbecility:,  to  incapac^ 
tate  a  person  from  making  a  will,  must  be  of  that  character  which  reE>- 
ders  him  incapable  of  understanding  the  effects  and  consequences  o^  his 
acts.  If  a  party  is  capable  of  acting  rationally  in  the  ordinary  affairs  of 
life,  so  that  he  may  comprehend  what  disposition  he  may  wish  to  make 
of  his  property,  and  be  able  to  select  the  objects  of  his  bounty,  that  ia 
all  that  is  required  to  make  a  will :  Id. 

Bequest —  Vested  Interest — Life  Interest — Remainder, — A  bequest  of 
a  sum  of  money  to  one  after  the  decease  of  the  legatee,  to  whom  the 
income  of  the  money  is  given  during  life,  vests  at  once  on  the  testator's 
death  :   Crosby  v,  Crosby^  64  or  65  N.  H. 

Election  to  Take  under  Will. — Where  a  testator  devises  property  to 
his  sons,  and  also  property  belonging  to  them  to  another,  they  must  either 
relinquish  their  claim  to  their  own  property  so  devised,  or  to  the  pro- 
vision made  in  their  favor.  A  party  cannot  take  under  a  will  and  con- 
trary to  it.  In  such  case  he  must  make  his  election :  Ditch  v.  Senriot^ 
117  III. 

The  doctrine  of  election  does  not  apply  where  the  testator  has  bat  a 
part  interest  in  an  estate  which  he  devises ;  but  even  in  such  a  case,  if 
it  is  apparent  from  the  terms  of  the  will  that  the  testator  intended  to 
devise  the  whole  estate,  including  the  interest  of  a  third  person,  then 
the  doctrine  will  apply  as  to  such  third  person,  if  a  devisee  :  Id, 

Witness. 

Competency  of  Grand  Juror  to  Testify  to  Evulenee  given  before 
Grand  Jury. — On  the  trial  of  a  party  for  larceny,  after  laying  the  proper 
foundation,  a  grand  juror  was  called  to  contradict  one  of  the  defendant's 
witnesses,  by  testifying  to  his  statements  on  oath  before  the  grand  jury. 
which  he  had  denied.  It  was  objected  that  a  grand  juror  could  not  be 
called  as  a  witness  to  disclose  what  occurred  before  the  grand  jury,  but 
the  court  held  the  evidence  proper  ;  Bressler  v.  The  State,  117  lU. 
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ACCORD.     See  Will.  5. 

Note  of  (Icbioi  endorsed  by  third  person  for  less  sura  tlmn  debt  received  by 
creditor  in  settlement  of  samCi  is  a  good  accord  and  satisfaction.     Varney  v. 
.  Conery,  138. 

-ACTION.     See  ATXACHMEirr,  6-8.    CHAMrERXT.     Conflict  of  Laws,  6,  7. 
Contract,  15,  22.    Dbed,  !•   Doweb.    !Kquitt,  14-16.    KxKcrTORS  and 

>*'^INISTBATORS,    3,  4.     FeaUD,    2.     IIUSDAND   AND    WiFE,     17-18.     InsUR* 

i&.No?,  d,  6,  25,  30.    Limitations,  Statute  of,  6.    Mortgage,  1.    Kegli- 
gencb,  6.    ShiPFiNG,  3,  4.    Vendor  and  Vendee,  2.  \ 

1.  Both  Rt  law  and  in  equity  a  living  person  has  no  heirs,  even  if  non  compo$ 
r^entis  or  otherwise  incapable  of  managing;  his  estate.     Seiltnan  v.  Seilmaiij  69. 

2.  Children  of  grantor  cannot  maintain  bill  against  grantor  and  his  grantee, 
to  set  aside  conveyance  upon  ground  of  fraud  and  undue  influence.     Id. 

3.  If  party  continues  to  occupy  premised  after  being  notitied  by  owner  that 
if  he  does  so,  ho  will  be  expected  to  pay  rent,  he  becomes  liable  to  owner  for 
use  and  occupation.     lUinoia  Cent.  Rd.  v.  Thompson^  670. 

4.  Where  one  has  paid  to  another  money  on  a  contract  and  subseqncntly 
there  is  rescission  of  same  entitling  former  to  recover  part  of  money  so  paitl,  he 
may  do  so  on  count  for  money  had  and  received.     Evans' v.  Giveng^  670. 

5.  Rule  that  person  injured  by  a  felony  is  not  allowed  to  t^ue  for  damages 
until  he  has  instituted  criminal  proceedings,  only  applies  between  parties  injured 
find  injuring.     Appleby  v.  Franklin,  304,  and  note. 

6.  tinder  building  contract  containing  clause  that  the  work  shall  be  done 
under  direction  and  to  satisfaction  of  particular  person,  to  be  testified  by  his 
oertificate,  no  action  accnies  to  contractor  until  ho  has  certificate  or  is  entitled 
to  it.     Kirtland  v.  Moore,  206. 

7.  An  action  of  assumpsit  cannot  be  sustained  for  use  and  occupation  of  real 
estate,  unless  relation  of  landlord  and  tenant  cvists  under  a  contract  express  or 
implied  ;  and  a  contract  will  not  l)e  implied  when  neither  party  expected  pay- 
ment of  rent.     Clark  ▼.  Clark* »  AdmW.,  768,  and  note. 

8.  An  executor,  during  settlement  of  an  estate,  allowed  father  of  dcvi8ees  to 
occupy  lands  becjueathed  them,  neither  party  expecting  payment,  they  living 
with  tfieir  father,  but  never  having  had  possession  or  the  right  of  iKitssesj^ion  : 
Held,  tliat  assumpsit  would  not  lie  a^rainst  their  father's  estate  for  the  use,  and 
that  nothing  could  bo  recovered,  although  the  case  was  tried  under  a  reference. 
Id. 

9.  Relation  of  parent  and  child  tends  rather  to  rebut  than  to  raise  implication 
of  contract  for  rent.     Id, 
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ADMINISTRATOR.     See  Executobs  and  Admixist&atorb. 

ADVANCEMENT. 

Acceptance  by  son  of  conveyance  of  land  from  father,  in  satisfaction  of  his 
share  in  father's  estate,  not  only  bars  his  own  riglit  to  share  in  distribution  of 
father's  estate,  real  and  personal,  bat  also  that  of  his  children,  in  case  he  should 
die  before  his  father.     Simpson  v.  Sim/isony  404. 

AGENT.  See  Bailment,  1,  S.  Bank,  8,  9,  12,  20,  22.  Bills  akd  Notes, 
3,  8.  CoRPOBATioN,  2.  Criminal  Law,  9.  Insubancb,  12,  27,  31-33. 
Limitations,  Statute  of,  8.  Master  and  Servant,  10.  Salb,  4.  Set- 
off, 3.     Usury,  1. 

1.  Agent  who  has  authority  to  contract  for  sale  of  chattels,  has  autboriry  to 
collect  pay  for  them  at  the  time  or  as  part  of  same  transaction,  in  absence  i^ 
any  prohibition  known  to  purchaser.     Trainer  v.  Morison^  538.     !See  injra  9. 

2.  Knowledge  of  such  prohibition  mixy  be  inferred  from  circumstances  of  ^e 
or  from  customs  of  trade  known  to  parties.     Id. 

3.  Persons  dealing  with  agent  have  right  to  presume  his  agency  general,  and 
notice  of  limited  autliority  must  be  brought  to  their  knowledge  before  tbey  are 
bound  to  regard  it.     Id,  >  / 

4.  Notice  of  limited  authority  of  agent,  in  this  case,  printed  at  top  hill  accom^ 
panying  goods  and  not  seen  by  purchasers,  is  not  so  prominent  as  to  hcM  them 
at  fault  in  not  observing  it.     Id,  y. 

5.  In  the  absence  of  a  showing  to  the  contrary,  it  is  presumed  that  *x^X^tA 
with  general  authority  to  sell,  has  authority  to  warrant,  and  that  wit.<£nty  is 
not  an  unusual  incident  to  a  sale  by  an  agent  for  a  dealer  where  the  thing  sold 
is  not  subject  to  tlie  inspection  of  tlie  purchaser.     Tahnaye  t.  Dierhousef  276. 

6.  Though  the  authority  of  the  agent  be  restricted  by  instructions  from  his 
principal,  the  latter  will  be  bound  by  a  warranty  attending  a  sale  by  the  agent 
unless  the  purchaser  knew  of  such  restriction.     Id, 

7.  In  action  by  commission-merchant  against  manufacturer,  to  recover  bal- 
ance due  for  advances  on  manufactured  goods,  former  will  be  allowed  to  charge 
for  printing  the  goods,  it  appearing  that  this  was  necessary  and  done  according 
to  custom  of  trade.     Talcott  v.  Smithy  795. 

8.  Rule  that  authority  of  agent  to  sell  goods  imports  authority  to  receive 
proceeds  of  sale,  is  limited  to  cases  where  circumstances  induce  belief  in  purchaser 
that  such  authority  exists.     Meyer  v.  Stone^  539. 

9.  Agent  to  sell  goods  who  has  possession  of  them,  and  delivers  them  to  pur- 
chaser, has  authority  to  collect  purcliase  price  ;  but  if  merely  employed  to  sell 
and  without  possession  of  goods,  he  has  no  authority  to  receive  price,  and  pay- 
ment to  him  will  not  discharge  purchaser,  unless  there  is  known  usage  of  trade 
to  justify  him  in  making  it.     Id, 

10.  A  deaf  mute  who  does  not  understand  any  matter  of  business,  and  can 
not  be  made  to  understand  it,  except  it  may  be  such  as  is  of  the  roust  simple 
character,  and  who  has  no  comprehension  of  business  matters,  obviously  can 
not  manage  his  own  affairs  and  is  incapable  of  selecting  an  agent  to  transact 
them.     In  re  Perriney  ^c,  776,  and  note, 

11.  Contract  to  sell  land  purporting  to  belong  io  feme  covert^  was  made  by 
one  who  acted  as  her  agent :  heid^  that  contract  was  not  binding  ou/ttne,  1st, 
because  of  her  coverture,  and  2d,  because  agent's  authority  was  not  under  seal. 
Such  contract  is  not  binding  on  agent,  because  its  terms  do  not  purport  to  bind 
him.     Boydr.  Turpin^  341. 

1 2.  Son  conveyed  land  to  mother,  a, feme  oovert^  to  defraud  his  cre<litors,  and 
afterwards  contracted  in  her  name  and  as  her  agent,  to  sell  the  land  to  homiJJd« 
purchaser.  After  pc  ion  of  purchase-money  had  been  paid,  mother  attempted 
to  repudiate  contrac*  and  recover  possession :  Held,  by  court  of  equity,  that 
she  must  either  surrender  land  to  sou  or  abide  by  his  disposition  of  it.     Id, 

AMENDMENT.     See  Judgment,  2. 

1 .  Court  cannot,  except  by  consent,  allow  amendment  which  changes  plead- 
ings so  as  to  make  substantially  a  new  action,  but  an  amendment  which  only 
SidiU  to  original  cause  of  action  is  not  of  this  nature.     Ely  v.  Early ^  342. 

2.  In  an  action  to  recover  land,  court  may  allow  amendment  so  as  to  set  up 
mistake  in  a  deed.     Id. 
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AMENDMENT. 

d«  Where  distinct  cause  of  action  is  inserted  in  complaint  by  amendment,  it 
is  tantarooant  to  bringing  a  new  action,  and  statute  of  limitations  runs  to  time 
when  amendment  is  allowed.     Ely  v.  Early,  342. 

4.  Court  will  only  correct  mistake  in  deed  or  other  written  instrument,  upon 
clear,  strong  and  convincing  proof  ;  mere  preponderance  of  evidence  is  insuf- 
ficient.    Id. 

5.  In  trial  by  jury  of  issaes  arising  in  equitable  matters,  rules  of  equity 
should  be  followed  as  far  as  possible.     Id, 

6.  Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable  as  well 
as  in  legal  actions,  must  l)e  tried  by  jury  ;  but  this  does  not  authorize  finding 
of  such  issues  on  less  evidence  than  chancellor  would  find  them.    Id, 

ANNUITY.     See  Will,  11. 

ARBITRATION. 

1.  Court  of  equity  will  enjoin  suit  at  law  on  award,  and  set  same  aside  where 

•   one  of  the  parties  in  interest  made  statement  to  arbitrator,  in  absence  of  adverse 

Tirty,  designed  and  having  tendency  to  influence  his  decision,  without  its  being 

*^,    shown  that  any  harm  resulted  therefrom  to  other  party.     Catlett  v.  Dougherty^ 

N  405. 

"•'^  2.  Party  to  an  arbitration,  who,  by  overt  acts,  attempts  to  improperly  influ- 

'J10.Q  an  arbitrator  in  his  favor,  will  not  be  heard  to  say  that  he  was  impotent 

t6  accomplish  what  he  sought  and  raise  an  issue  thereon.     Id* 

ASSIGNMENT.  See  Bankruptcy,  2,  3  ;  Contract,  18  ;  Covenant,  1  ;  Deed, 
7,8;  Equity,  23  ;  Gift,  4  ;  Mobtoaoe,  29  ;  Pabtnbrbhif,  2  ;  Removal 
or  Causes,  1. 

1 .  Reservation  of  reasonable  fee  for  preparation  of  deed  is  a  preference  for- 
bidden by  insolvent  act  of  Maryland.      Wolfshtimer  v.  Ridnus,  343. 

2.  Order  drawn  by  creditor  on  debtor,  directing  payment  out  of  specified 
sura,  presented  but  not  accepted,  is  a  good  assignment  in  equity.  KirtUmd  ▼. 
Moore,  206. 

3.  To  make  an  oral  assignment  of  a  debt  duo  on  account  valid,  there  must  be 
a  valuable  consideration,  and  at  least  a  symbolical  delivery.  White  v.  Kilgore, 
138. 

4.  An  order,  draft,  or  bill,  drawn  for  valuable  consideration  for  the  whole  of 
a  particular  fund,  is  an  equitable  assignment  of  such  fund  to  payee.  Lee  v. 
RobinMn^  670. 

5.  Such  assignment  is  valid  against  creditor  subsequently  garnishing,  even 
if  garnishee  was  not  notified  of  assignment  until  af^er  garnishment,  provided 
he  has  time  to  disclose  it  by  affidavit  before  judgment.     Id, 

6.  A.  had  made  contract  to  erect  school  house  for  city,  and,  becoming  insol- 
vent,  in  order  to  secure  funds  with  which  co  complete  his  contract,  assijnied  to 
C.  ^600  of  the  sum  to  be  due  him  when  school  house  should  be  finished.  Held, 
that  assignment  was  not  in  fraud  of  insolvent  law  and  could  be  enforced  in 
equity.     James  v.  City,  791. 

7.  In  absence  of  forbidding  statute,  sole  surviving  partner  of  insolvent  firm, 
who  is  himself  insolvent,  can  make  valid  assignment  of  partnership  assets  for 
benefit  of  joint  creditors,  with  preferences,  his  fraudulently  omitling  from  sched- 
ule certain  property  and  appropriating  same  to  his  own  use,  docs  not  af!'e<-t 
rights  of  assignee  and  of  beneficiaries,  they  being  ignorant  of  grantor's  fraud. 
Emerson  v.  Senter,  472. 

ASSUMPSIT.     See  Action,  7,  8. 

ATTACHMENT.  See  Assignment,  5.  Bank^  14, 16, 18.  Bills  and  Notes, 
15.  Exemption,  6,  7,  9.  Ul'BBand  Aho  Wife,  16.  Insurance,  22. 
Partnership,  1,  2.     Sale,  9. 

1.  Claim  for  tort  is  not  a  "debt"  within  foreign  attachment  statute,  even  if 
suit  has  been  brouglit  and  case  stands  for  hearing  in  damages  after  a  default. 
Holcomh  V.   Winchester,  70. 

2.  Stock  in  private  corporation  may  be  attached  by  service  upon  the  corpcv 
ration,  which  may  itself  be  the  attaching  creditor.    AW/on  v.  Norton,  70. 

3.  Where,  prior  to  service  of  subh  process,  shareholder  has  pledged  the  cer- 
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tificates  witn  absolute  power  of  sale  and  transfer  opon  defaalt  endorsed,  attach- 
ment only  reaches  surplus,  and  court  may,  proper  parties  being  before  it,  order 
sale  of  stock.    Norton  ▼.  Norton^  70. 

4.  Such  attachment  has  precedence  over  later  one  served  upon  pledgee,  who 
has  never  exercised  power  of  sale  and  transfer.    Id. 

5.  Dividends  made  by  corporation  and  remaining  in  its  hands  after  attach- 
ment has  been  served,  follow  the  stock.    Id, 

6.  Where  it  is  attempted  to  join  in  one  attachment  prooeedins^  for  debts  dae 
and  for  others  not  due,  and  allegations  in  affidavit  as  to  debts  not  due  are 
insufficient,  they  will  not  vitiate  allegations  or  proceedings  as  to  debts  which 
are  due,  but  will  be  treated  as  surplusage.    Eng.  Co.  v.  //a//,  670. 

7.  That  attachment  proceedings  for  debts  due  and  those  not  due  can  be 
joined  in  same  suit  doubted,  but  not  decided.   Id, 

8.  Purpose  of  statutory  provisions  as  to  attachment  for  debt  not  due,  in  re- 
quiring affidavit  tluit  it  is  actually  an  existing  debt  or  demand,  is  to  exclade 
from  such  remedy  contracts  on  which  liability  of  defendant  is  still  contingent. 
Id. 

9.  Is  ''improperly"  sued  out  within  meaning  of  statute  when  plaintiff  hms 
no  meritorious  cau^c  ot*  action  of  class  in  which  statute  autliorizes  this  renr/My, 
or  having  such  cause,  ground  alleged  in  affidavit  for  its  issue  is  nntme  ^  not 
one  of  grounds  enumerated  which  must  exist  before  it  can  be  obtained;* '  Steen 
T.  i2oM,  735. 

10.  Merc  irregularity  in  papers  is  not  of  itself  ground  for  recovery  on  attach- 
ment bond  for  "  improperly"  suing  out  attachment.   Id. 

11.  In  action  on  bond  for  "improperly'*  suing  out  the  attachment,  declara- 
tion must  state  in  what  the  impropriety  consisted.    Id. 

12.  General  attachment  of  all  a  debtor's  interest  in  real  estate,  in  a  town, 
does  not  hold  land  fraudulently  conveyed  by  debtor  by  deed  recorded  lH?fore 
attachment  and  conveyed  by  his  fraudulent  grantee  to  innocent  purchaser  for 
value  after  attachment.    Bank  v.  Mead,  405. 

13.  Against  the  latter  and  subsequent  purchasers  from  him,  snch  attachment 
is  not  constructive  notice  of  a  lien  or  of  lis  pendens.   Id. 

14.  Third  party,  whose  goods  are  seised  under  an  attachment  and  sold  under 
interlocutory  decree,  can,  on  dissolution  of  the  attachment,  sue  the  surety  in  the 
attachment  bond  for  the  true  value  of  the  goods  less  net  proceeds  of  sale  paid  to 
him.    Slraub  v.  Wooten^  206. 

15.  Defendants,  residing  in  Indiana,  and  owning  stock  in  bank  there,  lodged 
certificate  with  blank  power  to  sell,  &c.,  with  corporation  in  Connecticut  as  col- 
lateral for  loan  which  its  value  considerably  exceeded.  Heid^  that  their  equitable 
interest  could  not  be  reached  by  foreign  attachment  in  Connecticut.  Winslom 
v.  Fletcher^  734. 

ATTORNEY.     See  Bills  akd  Notes,  25,     Corporation,  24,  25.     Evidence, 
14.     Exemption,  1.     Injunction,  2.     Removal  of  Causes,  4. 

1.  Statements  of  client  afibrding  reasonable  evidence  of  intent  to  commit  a 
crime,  are  not  privileged.    State  v.  Barrow*^  70. 

2.  Rule  protecting  privileged  comujunications  is  one  of  public  policy  and  not 
one  of  which  only  party  making  communication  can  claim  the  benefit.    Id» 

AUCTIONEER.     See  Bailment,  1-3. 

AWARD.     See  Arbitration,  1. 

BAILMENT.     See  Bank,  S,  4.     Innkeeper,  2.     Sale,  4. 

1.  An  auctioneer  selling  goo<ls  **  as  auctioneer,"  but  without  naming  the 
person  for  whom  he  sells,  is  liable  as  if  selling  for  himself,  and  if  the  title  turns 
out  defective,  may  be  sued  by  the  vendee,  independently  of  implied  warranty 
of  title,  in  an  action  for  money  had  and  received,  on  the  ground  tliat  the  con- 
sideration has  wholly  failed.    Sef-muUer  v.  fiicAs,  and  note,  250. 

2.  An  auctioneer  has  all  the  liabilities  of  an  ordinary  agent.  He  is  not,  like 
a  sheriff,  a  public  officer.    Id. 

3.  An  auctioneer  sold  a  piano  at  public  auction,  "as  auctioneer,"  but  with- 
out naming  his  principal.     One  with  a  superior  title  to  the  piano  took  it  from 
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tbe  vendee,  who  sned  the  auctioneer  to  recover  buck  the  parchasc-rooney.  J7e/(f, 
that  the  auctioneer  was  liable.     Seemuller  v   Fuchs^  250. 

4.  Where,  by  a  contract  of  hiring  the  owner  of  a  tcfmi  sends  his  own  servant 
to  drive,  he  is  only  responsible  for  the  acts  of  such  driver  in  the  handling  of  the 
team,  while  being  used  in  the  stipulated  employment ;  and  where  team  is  lost 
while  being  ubed  in  a  way,  or  at  a  place,  or  for  a  purpose  not  contemplated  in 
the  contract,  the  hirer  cannot  escape  liability  to  the  owner  by  showing  that  the 
driver  consented  to  such  use,  or  that  the  driver's  negligence  contributed  to  the 
loss.    De  Voin  v.  Michigan  Lutnher  Co.,  and  note^  234. 

5.  A.  hired  his  team  and  driver  to  B.  to  haul  logs,  and  by  direction  of  C, 
B.'s  foreman,  the  driver  went  to  haul  hay.  Under  guidance  of  C,  in  going  to 
a  haystack,  he  drove  over  the  snow-covered  ice  on  the  river,  which  broke  through 
and  the  horses  were  drowned  :  Ileldy  that  B.  was  liable  to  A.  for  the  value  of 
the  horses.    Id. 

BANK.     See  Contbact,  18.     Corporation,  20,  23. 

l.VCcrtifying  check,  is  primarily  liable  thereon.  Bank  y.  Anglo-American 
C.,,  /35. 

2.  Faking  certified  check  on  another  bank,  as  payment  on  account  or  for  col* 
Icctior,  can  show  check  has  availed  nothing,  when  it  has  discharged  its  duty  by 
an  effort  to  collect  check  ;  but  otherwise  when  it  sends  same  directly  to  debtor 
bank  for  payment  and  debt  is  lost  in  consequence.   Id, 

3.  Upon  special  deposit  of  money,  bank  is  merely  bailee  and  bound  according 
to  terms  of  deposit ;  but  on  general  deposit,  money  becomes  property  of  bank 
and  depositors*  claim  is  merely  for  like  amount.    McLain  v.  Wallact^  278. 

4.  General  depositors  of  insolvent  bank  must  be  paid  pro  rata.    Id. 

5.  Addition  of  word  **  clerk"  to  name  of  general  depositor  does  not  make 
deposit  special  or  change  liability  of  bank.    Id, 

6.  Rule  that  trustee  can  follow  trust  property  so  lung  as  it  can  be  traced,  has 
no  application  in  action  to  recover  money  on  general  deposit.   Id, 

7.  Depositor  whose  pass-book  is  written  up  from  time  to  time,  and  checks 
paid  returned,  is  bound  to  examine  account  within  reasonable  time  and  report 
to  bank  errors  or  omissions.     Bank  v.  Morgan^  343. 

8.  Where  altered  checks  have  been  paid,  if  bank^s  officers,  by  proper  care 
and  skill,  could  have  detected  the  forgeries,  it  cannot  receive  a  credit  for  amount 
of  those  checks,  even  if  depositor  omitted  all  examination  of  his  account.     Id, 

9.  The  required  examination  can  be  made  for  depositor  by  competent  clerk  ; 
but  if  agent  who  examines  account  committed  the  forgeries,  principal  must  at 
least  show  reasonable  diligence  in  supervising  agent's  conduct.     Id, 

10.  Contract  between  cashier  of  bank  and  defendant,  whereby  defendant  was 
to  buy  railroad  stock  for  cashier  with  money  of  the  bank  to  be  advanced  by 
cashier,  for  which  defendant's  note  with  said  stock  as  collateral  was  to  be  given 
the  bank,  was  contrary  to  rules  of  bank  and  amounted  to  misappropriation  of 
its  fnnds  for  which  both  cashier  and  defendant  are  liable.  Bank  v.  Ilartridge, 
278. 

1 1 .  The  knowledge  of  cashier  in  such  transaction  was  not  the  knowledge  of 
bank.     Id, 

12.  President  of  bank  cannot  make  valid  contract  between  it  and  third  party 
for  whom  he  alito  acts  as  agent  in  the  transaction.    English  v.  Bank^  278. 

13.  Where  Ooker,  who  was  president  of  bank,  and  English  agreed  with 
bank  in  writing,  to  become  guarantors  for  safe  return  of  certain  jewelry  to 
bank  by  Sbarpe,  and  by  such  return  agreement  was  abrogated,  it  was  not  sub- 
sequently revived  by  note  of  Enclish  to  Coker,  authorizing  him  to  make  any 
arrangement  with  Sharpe,  for  Coker  and  English,  by  which  Sharpe  might  take 
the  goods,  and  an  arrangement  by  which  Sharpe  was  allowed  by  Coker  to  take 
the  goods,  giving  a  receipt  to  Coker  and  English  therefor,  and  Coker  bonml 
himself  verbally  to  the  bank  to  be  jointly  responsible  with  English  for  their  safe 
return.     Id, 

14.  Where  depositor  drew  check  in  favor  of  another  before  service  of  process 
on  bank  attaching  depositor's  funds,  and  same  was  paid  by  bank  aAer  service 
of  writ  and  charged  to  account  of  depositor,  Ae/(f,  that  bank  was  entitled,  as 
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garnishee,  to  credit  for  check  so  paid.     Bcmk  of  America  ▼.  Indiana  Banking 
Co,,  277. 

15.  AlUer,  had  check  been  drawn  after  service  of  process  on  ^mishee,     Jdm 

16.  Where  depositor  endorsed  promissory  note  of  third  party  and  discounted 
same  in  bank  where  he  had  fands  to  his  credit,  held,  that  a  payment  of  the 
amount  due  on  snch  note  by  the  endorser  to  the  bank,  oat  of  his  funds  on  de- 
posit, after  service  of  garnishee  process  on  bank  at  suit  of  creditor  of  sach 
endorser,  could  not  be  allowed  bank  as  a  set-off,  the  endorser's  liability  to  the 
bank  being  contingent.     Id. 

17.  If  a  depositor  draws  check  on  his  banker,  who  has  funds  to  cover  it,  it 
operates  to  transfer  the  sum  named  in  check  to  payee,  who  may  sue  for  and  re- 
cover same  in  his  own  name.    Id, 

18.  It  is  as  lawful  for  an  attachment  debtor  to  draw  his  check  in  favor  of  the 
garnishee  with  whom  his  bank  account  is  kept,  as  in  favor  of  any  one  else,  if 
done  in  good  faith  before  the  service  of  process,  and  the  garnishee  will  be  enti- 
tled to  credit  for  the  amount  named  in  the  check  in  the  absence  of  frpiid.     Iti„ 

19.  A  check  drawn  by  a  depojiitor  in  the  state  of  Indiana,  on  ^,^9  banker, 
payable  in  Illinois,  will  be  construed  by  the  laws  of  Illinois,  and  operate  to 
transfer  the  sum  named  therein  in  accordance  with  such  laws,  notwithstanding^ 
a  different  rule  obtains  in  the  other  state.     Id, 

20.  In  suit  against  firm  of  private  bankers  on  note  given  by  their  cashier  for 
money  borrowed  by  him  in  firm  name  and  appropriated  to  his  own  use,  which 
turned  on  his  authority  to  give  the  note,  evidence  of  custom  of  bankers  at  that 
place  to  borrow  money  on  time  properly  admitted  as  tending  to  show  that  act 
complained  of  was  within  scope  of  defendant's  ordinary  business.  Cram  t. 
Bank,  278. 

21.  In  same  suit  it  was  hddf  a  paper  directed  to  distant  bank  giving  signa- 
tures of  persons  authorized  to  sign  for  defendants,  one  of  which  was  in  hand- 
writing of  cashier,  and  another,  that  of  one  of  defendants,  was  evidence  of  an 
admission  by  defendant  so  signing  of  cashier's  authority  to  execute  note  in  firm 
name.  And  the  fact  that  payee  of  the  note  did  not  act  on  faith  of  snch  paper, 
though  detracting  from  its  weight,  did  not  render  it  irrelevant  and  improper. 
Id. 

22.  The  fact  that  cashier  of  private  bank  gave  notes  of  other  persons  of  his 
bank,  amounting  to  over  |5000,  as  collateral,  to  secure  note  of  that  amount 
given  by  him  in  name  of  his  principals,  with  usual  power  of  sale,  &c.,  not  suf- 
ficient to  affect  party  making  the  loan  with  notice  of  cashier's  lack  of  authority 
to  execute  the  note  or  of  fraud  in  giving  it.     Id, 

BANKRUPTCY. 

1 .  New  promise  to  pay  debt  discharged  by  bankruptcy  is  not  an  original  con- 
tract but  revives  the  old  debt.     Nowland  v.  Lanagan,  206. 

2.  Fact  that  assignee  has  not  recovered  property  assigned  or  realized  its 
money  .value,  within  time  limited  by  bankrupt  laws  does  not  give  bankrupt  or 
his  creditors  right  to  recover  property.     Mount  v.  ManhaHan  Co.,  608. 

3.  Assignee  not  compelled  to  accept  property  which  is  onerous,  and  will  yield 
nothing  toward  payment  of  debts.     Glenn  v.  Howard,  735. 

4.  Discharge  in  bankruptcy  no  bar  to  action  for  suhscriptiun  to  stock  of  incor- 
porated company  called  after  discharge,  though  bankrupt  was  stockholder  at 
time  of  bankruptcy.     Id, 

5.  Where  suit  was  commenced  in  state  court,  prior  to  filing  by  defendant  of 
petition  in  bankruptcy,  on  a  debt  provable,  but  not  proved,  thereunder,  and 
judgment  was  obtained  thereon  subsequent  to  granting  of  discharge  to  said 
bankrupt,  held,  in  suit  on  said  judgment  in  another  state  that  discharge  could 
not  be  pleaded  as  bar  thereto.     Dimock  v.  Revere  Copper  Co,,  405. 

6.  After  sale  of  land  by  assi>.mee  has  been  confirmed  and  lands  conveyed, 
U.  S.  Circuit  Court  has  no  jurisdiction  at  suit  of  purchaser  to  enjoin  sale  of 
same  land  upon  order  of  state  court  upon  judgments  in  smts  commenced  bj 
attachment  of  the  land  a  few  days  before  defendant  was  a^udicated  a  bank- 
rupt.    Sargent  v.  Helton,  71. 

BENEFICIAL  SOCIETY.     See  Insurance,  17,  18,  24. 
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BILL  OF  LADING.     See  Bills  and  Notes,  15,  16,  19.    Cokmok  Carrisr, 
20,  21.    Insurance,  7.     Sale,  U. 

BILLS  AND  NOTES.     See  Accord.    Assignment,   4,    5.    Bank,   20,   22, 
Contract,  17,  18.     Frauds,  Statute   of,    1.     Gift,    1.     Limitation s. 
Statute  of,  1,  2.     Mortgage,  29. 
I.   Form,  Consideration^  ^c, 

1.  Production  of  bill  with  alteration  apparent  npon  its  face  makes  prima 
facie  case  for  acceptor  allej^ini;  material  and  unanthorizcd  alteration  since  ac- 
ceptance.    Harris  v.  Bankf  736. 

2.  Contracts  for  the  purchase  and  sale  of  cotton  **  fatures  "  are  ille{;al,  and 
evidences  of  debt  executed  on  such  consideration  are  void,  even  in  bands  of 
purcha&er  for  value  without  notice.     Battk  v.  Cunningham^  138. 

3.  Brokers  cannot  recover  for  services  rendered  in  a  uambling  transaction. 
2d. 

4.  A  promissory  note  reciting  *' we  promise  to  pay,"  and  signed  **D.  P. 
Livermore,  Treas'r,  Hallowell  Gas-Light  Co.,"  is  the  note  of  the  individual 
and  not  of  the  corporation.     McClure  v.  Livermnre^  792. 

5.  An  action  on  such  a  note  against  the  corporation,  and  its  default,  will  not 
estop  owner  from  maintaining  action  against  the  individual,  when  it  docs  not 
appear  that  acts  of  plaintiff  caused  defendant  to  change  his  position,  or  to  tnke 
some  action  injurious  to  himself.     Id. 

6.  Bill  of  exchange  payable  60  days  after  sight,  was  accepted  '*  due  twenty- 
first  May,"  but  without  date  of  acceptancee.  Held,  that  in  absence  of  affirm- 
ative proof  that  days  of  grace  had  been  included,  they  must  be  allowed.  Bell 
V.  Bank,  71. 

7.  Surrender  of  old  promissory  note  is  sufficient  consideration  for  new  one 
executed  by  surety,  although  surety  hwl  been  released  from  payment  old  ncjte  by 
action  of  insolvent  principal,  where  both  parties  knew  substantial  facts,  but,  being 
ignorant  of  law,  in  good  faith  supposed  surety  liable  for  old  note.  Churchill  v. 
Bradley,  671, 

8.  Drawee  of  bill  of  exchange  drawn  by  **  Kanawha  and  Ohio  Coal  Co.," 
was  described  in  bill  as  **  John  A.  Robinson,  Agt.,"  and  it  was  accepted  by 
him  as  *' John  A.  Kobinson,  Agent,  K.  &  O.  C.  Co."  Held,  that  acceptance 
was  personal  obligation  of  Robinson,  and  that  in  suit  by  endorsee  against  him 
parol  evidence  wns  not  admissible  in  absence  of  fraud,  accident  or  mistake,  to 
show  that  defendant  so  accepted  the  bill  intending  to  bind  drawer  as  his  prin- 
cipal, and  that  this  fact  was  known  to  plaintiff  at  time  it  become  owner  and 
holder  of  it.     R/tdinson  v.  Bank,  736. 

9.  Acceptor  of  non -negotiable  draft,  may  pay  same  to  payee,  aAer  maturity, 
without  pro<iuction  and  delivery  of  draft,  provided  acceptor  has  had  no  notice 
of  transfer  of  draft  by  payee  to  third  person  ;  and  such  payment  would  be  a 
valid  defence  against  the  note,  should  suit  be  brought  thereon  against  acceptor 
by  another  person.   Johnston  v.  Allen,  540. 

10.  In  event  of  such  suit  by  another  person,  burden  of  proof  would  be  on 
plaintiff  to  show  that  defendant  had  notice  of  transfer  before  payment  was 
made.     /</, 

11.  Where  party  under  arrest  for  embezzlement,  gives  drafl  for  amount 
embezzled  to  person  from  whom  it  was  embezzled,  such  draft  is  not  invalid, 
unless  given  in  consideration  that  prosecution  should  be  suppressed.     Id. 

12.  Where  non-negotiable  draft,  valid  in  its  inception,  was  loaned  by  payee 
to  person  under  arrest  for  embezzlement,  to  enable  him  to  compromise  with 
party  who  caused  his  arrest,  and  such  draft  is  transferred  to  such  party,  who 
brings  suit  thereon  again<it  acceptor,  it  is  no  defence  that  the  holder  received  it 
in  consideration  of  suopressing  prosecution  of  party  to  whom  it  was  loaned  by 
payee.     Id, 

11.  Rights  of  Birtiea, 

13.  If  fraud  in  procurement  of  note  be  shown,  onus  is  npon  plaintiff  to  show 
that  he  is  bona  fide  holder  for  value  and  without  notice.  Crampton  v.  Perkinn^ 
736. 

14.  Evidence  of  parol  agreement,  prior  to  or  at  time  cf  drawing  and  deliv- 
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ering  bill  of  ezchanfre,  that  drawer  is  not  to  be  liable  as  such,  is  inadmissible. 
Cummings  v.  Kent,  207. 

15.  Draft  for  sum  stated,  drawn  bj  seller  against  buTcrin  favor  of  a  nsaional 
bankf  by  whom  it  is  discounted  or  purchased,  with  bill  of  lading  atrached, 
passes  title  to  goods  therein  mentioned  to  hank  ;  and  bank  nmy  recover  them  ou 
dishonor  of  draft,  from  sheriff  who  had  seized  grnxls  as  property  of  i^ellcr  under 
attachment  subsequent  to  purchase  by  bank.     Bauk  v.  Bownn^  405. 

16.  Draft  so  drawn  is  a  bill  of  exchange,  and  its  purchase  by  a  national 
bank  is  not  beyond  powers  conferred  on  it  by  Acts  of  Congress.     Id, 

17.  Where  holder  promissory  note  gratuitously  permits  it  to  run  aAer  mata- 
rity  and  subsequently  on  payment  of  part  agrees  to  wait  until  maker  can  collc«:t 
money  with  which  to  discharge  balance,  such  maker  b  not  estopped  to  E<*i  up  a 
defence  then  existing,  or  which  might  thereafter  arise,  of  which  neither  such 
maker  nor  holder  had  notice  at  time  of  agreement.     Heprg  v.  GUiVandj  279. 

18.  To  defeat  clear  .defence  to  note,  not  payable  in  bank,  in  hands  of  assignee, 
on  ground  of  subsequent  contract  to  pay  In  consideration  of  extension  of  time, 
extension  roust  be  for  definite  time  ou  valid  consideration.  Performance  o£ 
plaintifTspart  not  sufficient  to  bind  maker.    Id, 

19.  Although  contract  between  the  parties  may  have  been  embodied  in  a 
draft,  with  bills  lading  attached,  drawn  in  favorof  plaintiff  below,  if  proof  shows 
borrower  gave  it  with  intent  to  defraud  lender,  and  lender  became  aware  of 
fact,  it  had  right  to  repudiate  draft  as  void  and  sue  on  the  account  for  money 
loaned,  and  to  put  in  cvidemnj  draft,  bills  lading,  letters  of  drawer  to  drawees, 
and  sayings  of  drawer  showing  intent  to  defraud.  MasAengill  t.  First  Sat* 
Bank,  539. 

20.  Declaration  upon  a  conditional  acceptance  must  allege  a  performance  of 
the  condition.    Mifrick  v.  Merritt,  539. 

21.  Allegation  of  delivery  of  house,  and  that  acceptor  has  been  in  possession, 
not  sufficient  allegation  of  performance  of  condition  that  house  has  been  '*  fin- 
ished according  to  contract  and  delivered,"  upon  which  draft  is  payable.  Alle- 
gation that  plaintiff,  the  payee,  gave  acceptor  notice  that  he  hold  himself  ready 
to  complete  the  house  according  to  contract  or  to  pay  her  a  reasonable  sum  for 
his  failure  if  she  would  point  out  deficiencies  or  omissions,  and  that  she  refused 
to  do  so  or  to  permit  him  to  enter  house  for  purpose  of  completing  it  according 
to  contract,  is  not  sufficient  averment  of  performance  of  conditions  named  in 
acceptance,  whether  considered  alone  or  in  connection  with  above  allegation  of 
delivery  to  and  possession  by  acceptor.    Id, 

22.  If,  in  any  case  of  noa- performance  by  drawer  of  conditions  named  by 
acceptor  in  acceptance,  the  payee  has  a  right  of  action  against  acceptor  who 
refuses  to  permit  him  to  perform  conditions,  such  action  is  not  on  the  accept- 
ance, but  in  case  for  damages.   Id, 

III.  Endorstement, 

23.  If  endorsee,  before  maturity,  knew  or  was  put  on  inquiry  as  to  equity  of 
maker,  he  takes  cum  onere.    Ilufbert  v.  Douglass,  343. 

24.  Where  negotiable  note  is  secured  by  mortgage,  fact  that  one-half  of  land 
has  been  released,  is  some  evidence  to  charge  purchaser  with  notice  of  partial 
payment.    Id, 

25.  Notice  to  attorney  of  any  matter  relating  to  business  of  client  in  which 
he  is  engaged,  is  notice  to  client.    Id. 

BOND.     See  Damages,  1.     Gift,  1.    Injunctiov,  2,  5.     Mckicitai^  Cobfo- 

BATION,  22. 

BROKER.     Sec  Bills  awo  Notes,  3. 

BUILDING  ASSOCIATION.     See  Usury,  8. 

BURDEN  OF  PROOF.     See  Bills  and  Notes,   10.     Commok   Carbter,   H. 
Criminal  Law,  3.     Insurance,  6.     Malicious  Prosbcution,  1.     Nbou- 

GBNOE,  3,   13.      PrESUVPTION.       TeLEOBAFH,  2. 
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CASES  AFFIRMED,  COMMENTED  ON,  OVERRULED,  Etc. 

Burton  p.  Spiers,  87  N.  C.  87;  Davall  ».  Rollins,  68  Id.  230;  Crummen 
V,  Bennett,  Id.  494,  cited  and  approved.     State  v.  Hlirper,  347. 

Cannon  v.  United  States,  H6  U.  S.  55,  judgment  vacated  and  writ  of  error 
dismissed.     Snow  v.  United  States^  475. 

Hoarey.  Rennic,  5  H.  &  N.  19,  approved.  Norrington  v.  Wright,  21  Am. 
L.  Reg.  (N.  S.)  395,  affirmed.     Norrington  v.  Wright,  47. 

Hemenway  v.  Hemenway,  134  Mass.  446,  distinguished.  Tnut  Co,  v. 
Eaton,  162. 

Hernden  ».  Moore,  18  S.  C.  339,  distinguished.  Feldman  v.  Charleston, 
808. 

Hough  ©.  Railway  Co.,  100  U.  S.  224,  considered  and  applied.  DiBt,  Co- 
lumbia V.  AfcElligott,  409. 

Mersey  Steel  and  Iron  Co.  r.  Naylor,  9  App.  Cas.  434,  followed.  Black- 
bum  ▼.  Beillyy  59. 

Mitchell  17.  Darley  Main  Colliery  Co.,  24  Am.  L.  Rei;.  (N.  S.)  432,  and 
Brunsden  v.  Humphrey,  Id.  269,  criticized  and  distinguished.  Citg  of  North 
Vernon  y,  VoegUr,  101. 

Patterson  v,  Wallace,  1  Macq.  748,  and  Hall  v.  Johnson,  8  H.  &  C.  589, 
compared.    Johnson  ▼.  Florence  Co,,  580. 

Saxby  v,  Gloucester  Wagon  Co.,  7  Q.  B.  Div.  305,  referred  to.  Gardner 
T.  Herz,  478. 

Thomas  v,  Rd.,  101  U.  S.  91,  reaffirmed.  Penn  Co,  v.  St,  Louis,  ^c,  Hd, 
550. 

United  States  v,  Fisher,  109  U.  S.  143,  and  United  States  c.  Mitchell,  Id. 
146,  distinguished.     United  States  v.  Langston,  549. 
Waters  v.  The  People,  104  III.  544,  distinguished.     Hoag  ▼.  People,  738. 

CHAMPERTY. 

The  fact  that  a  suit  is  being  prosecuted  under  a  champertous  agreement  be- 
tween plaintiff  and  his  counsel  is  no  defence  to  the  suit.  Such  irregularity  can 
only  be  set  up  where  it  is  sought  to  enforce  the  champertous  agreement.  Bent 
V.  Priest,  115,  and  note, 

CHARITY.     See  Cobporatioit,    14.      Public  Policy,   2,   3.     Trust  akf 
Trubteb,  2.    Will,  6,  7. 

CHATTEL  MORTGAGE.     See  Mobtoaoe,  II. 
CHECK.     See  Bank,  1,  2,  7,  8,  14,  15,  17,  19. 

CITIZENSHIP.     See  Rsmotal  of  Causes.    Uhited  Statbs  Courts,  1. 
CiTizB.ssinp,  1. 

CITY.     See  Municipal  Corporation. 

COMMON  CARRIER.    See  Constitutional  Law,  12,  13.     Railroad,  4,  6. 
Tblbphonb,  1. 

1.  A  railroad  company  is  not  a  common  carrier  of  express  companies,  i.  «., 
a  common  carrier  of  common  carriers.     Express  Co.  Ccues,  274.  See  in/ra  14. 

2.  Acommom  carrier  may,  by  contract,  limit  his  liability  as  an  insurer,  but 
he  cannot  thus  relieve  himself  from  consequences  of  his  negligence  or  fraud. 

'   Rosenfieldy,  Ry,  Co,,  279. 

3.  Though  common  carrier  may  limit  his  liability  by  fixing  value  of  goods, 
he  must  show  this  was  done  with  knowled^re  of  shipper,  and  for  sufficient  con- 
sideration, or  that  sliipper's  statements  jujitified  carrier  in  so  fixing  value.     Id, 

4.  Burden  is  on  carrier  to  show  any  limitation  on  his  common  law  liability 
and  contracts  limiting  amount  of  recovery  are  construed  most  strictly  agaiu.>t 
him.     Id, 

5.  In  action  against  common  carrier  for  loss  of  goods,  where  defence  is  thrt 
loss  was  occasioned  by  '*  act  of  God" — here  extraordinary  flood — burden  of 
showing  that  negligence  of  carrier  contributed  with  art  of  God  to  produce  loss 
is  on  shipper.     I)avis  v.  Rd.  Co,,  650,  and  note, 

6.  Defence  of  act  of  God  may  be  shown  under  general  denial.     Id, 

7.  When  goods  are  received  by  carrier  to  be  transported  beyond  terminus  of 
its  line,  and  delivered  at  particular  place  and  to  particular  persons,  without 
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more,  he  is  responsible  to  consignor  for  their  safe  delivery.     TaJvey  r.  Georgia 
Hood,  541. 

8.  To  ascertain  if  any  contract  was  made  by  first  carrier  to  transport  beyond 
its  line,  to  place  of  destination,  bill  of  affreightment  may  be  looked  to,  and 
aliunde  evidence  introduced,  such  as  payment  of  ail  freight,  way  bill,  Ac     Id^ 

9.  Condition  in  free  pass  that  railroad  company  shall  not  be  liable  for  injury 
caused  by  negligence  of  its  servants,  is  reasonable,  amd  will  prevent  recovery, 
even  though  passenger  was  a  minor,  and  injuries  were  caused  by  gross  negU* 
genee  of  the  railroad  employees.     GrincM  v.  Railroad^  196. 

10.  The  plaintiff  was  employed  by  keeper  of  restaurant  at  railroad  station, 
to  sell  sandwiches  on  train.  While  so  employed  he  obtained  the  pass  in  ques- 
tion, to  make  a  journey  for  his  own  pleasure.  Held^  that  pass  did  DOt  give 
plaintiff  right  of  passenger  for  hire.     Id, 

1 1 .  Carriers  of  live  stock  are  liable  as  common  carriers  and  as  insurers  to 
same  extent  as  carriers  of  merchandise,  except  as  to  injuries  caused  by  animala 
to  themselves  or  each  other  ;  losses  caused  by  their  inherent  Tioes  and  propen- 
sities.    Railway  Co.  v.  Lenser^  541. 

12.  A  common  carrier  cannot  lawfully  stipulate  for  exemption  from  responsi- 
bility for  negligence  of  himself  or  servants,  or  insufficiency  of  cars  for  trans- 
portation of  freight  deposited  in  them.     Id, 

13.  When  shipper  of  live  stock,  in  consideration  of  reduced  rates,  contracts 
with  carrier,  that  in  case  of  total  loss  of  any  of  stock,  the  value  of  any  animal 
should  not  exceed  a  certain  sum,  then  in  case  of  partial  injury,  die  damages 
will  be  the  proportion  of  that  sum,  the  animal  was  lessened  in  value  by  reason 
of  the  injury.     Id, 

14.  A  railroad  company  performs  its  whole  duty  to  the  public  at  laiige,  and 
to  each  individual  when  it  affords  the  public  all  reasonable  express  accommoda- 
tions ;  it  owes  no  duty  to  the  public  as  to  particular  agencies  it  shall  select  for 
that  purpose,  but  may  choose  its  own  appropriate  means  of  carriage,  always 
provided  they  are  such  as  to  insure  reasonable  promptness  and  security.  Ejc- 
press  Comjiany  Cases^  Legal  Notes,  274, 

15.  Is  not  bound  to  establish  commutation  rates  for  particular  locality,  bat 
having  done  so  must  treat  all  alike.     State  v.  Railroad  Co,,  444,  and  note. 

16.  Commuter  one  day  forgot  his  ticket,  and  tendered  to  condactor  regular 
trip  ticket,  provided  it  should  not  be  punched,  and  should  be  retnnied  next 
morning  on  presentation  of  commutation  ticket,  and  otherwise  refused  to  pay 
his  fare  :  Held,  that  relator  made  himself  liable  to  ejectment  from  train,  and  it 
may  be  to  forfeiture  of  commutation  ticket  then  held,  but  that  company  were  not 
justified  in  refUNing  to  sell  him  commutation  tickets  thereafter ;  and  that  for 
such  refusal,  mandamus  would  lie.     Id, 

17.  Discrimination  by,  generally.     Id,^  note. 

18.  Carrier  by  water  may  deliver  goods  on  wharf,  but  generally  consignee  is 
entitled  to  notice  of  their  arrival.  Notice,  however,  may  be  waived  by  previous 
dealing  between  the  parties.     Turner  v.  Huff,  540. 

19.  Carrier  by  water  is  not  responsible  for  loss  of  goods  delivered  at  landing 
place  where  consignee  receives  his  goods,  though  there  be  no  warehouse  there 
and  consignees  have  no  notice  of  their  arrival,  if  it  be  the  uniform  usage  of 
carriers  in  same  trade  to  leave  goods  at  landing  place,  without  notice,  and  the 
manner  of  delivery  conforms  to  the  custom  of  the  locality;  and  this,  whether 
shipper  or  consignee  knew  of  usage  or  not.     id, 

20.  Stipulation  in  bill  of  lading  that  carrier  shall  have  benefit  of  any  insur- 
ance on  the  goods  is  valid,  and  in  such  case,  even  though  loss  be  occasioned  by 
negligence  of  carrier,  insurance  company  cannot  be  subrogated  to  rights  of  ship- 
per.    Insurance  Co,  v.  Transportation  Cb.,  330. 

21 .  Where  goods  were  shipped  under  oral  agreement,  with  understanding  that 
bills  of  lading  would  be  subsequently  issued,  and  afterwards,  and  afler  eflfbrting 
of  insurance  by  shipper,  hills  of  lading  were  issued,  containing  provision  giving 
to  carrier  benefit  of  any  insurance  on  goods,  which  bills  were  not  objected  to  by 
shipper,  and  were  similar  to  other  bills  previously  issued  to  him,  contract  of 
carriage  is  to  be  treated  as  if  made  on  day  of  oral  agreement  and  insurance 
company  is  bound  by  conditions  of  bills  of  lading.     Id. 
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CONDITIONAL  SALE.     See  Fixtuhbs,  I.    Sale,  8,  9,  11. 

CONFLICT  OF  LAWS.  SeeBxyi^,  19.  Contract.  23.    Constitutional  Law, 
42-44.   CoBPORATiON,  13,  16.   Husband  AND  Wife,  7,  9.  Insolvbnoy. 

1.  Validity  of  gift  cauta  mortut  is  to  be  determined  by  law  of  place  where 
made,  withont  reference  to  domicile  of  donor.    Emery  v.  doughy  473. 

2.  If  no  place  is  agreed  on  for  performance  of  contract,  lex  loci  contractus 
governs.     Morris  v.  Hockadajfj  472. 

3.  Where  bond  was  dated  in  North  Carolina,  bat  had  no  specified  place 
of  pajrment.  Held,  that  it  was  governed  by  usury  laws  of  that  state,  although 
pleadings  admit  its  delivery  in  Virginia.  But  contra,  if  bond  was  given  for 
goods  purchased  in  Virginia.     Id, 

4.  Quoeref  whether  parties  can  agree  on  rate  of  interest,  legal  where  contract 
is  made,  but  illegal  where  it  is  to  he  performed.     Id, 

5.  Personal  property  of  deceased  person  is  to  be  administered  according  to 
law  of  his  domicile.  The  law  of  country  of  which  he  is  a  subject  regulates 
the  succession.  This  law  applies  to  mortgages  on  land  as  well  as  to  other 
personalty.     Thomas  v,  Morrissell^  541. 

6.  Issues  passed  on  by  probate  court  of  another  state  cannot  be  opened  by 
proceedings  in  our  courts  substantially  between  same  parties  and  involving 
same  issue ;  and  there  is  nothing  in  the  question  of  domicile  to  take  it  out  of  the 
general  rule.    Id. 

7.  Defendant's  discharge  under  insolvency  law  of  Massachusetts,  is  no  bar  to 
suit  in  New  Hampshire,  on  contract  made  in  former  state  before  insolvency, 
when  plaintiff  has  not  resided  there  since  insolvency  proceedings  were  begun, 
and  has  not  submiitcd  to  the  jurisdiction  of  the  insolvency  court.  Norris  v. 
Atidnson,  792. 

8.  Complainant  in  New  Jersey  court,  claimed  as  residuary  legatee,  part  of 
fund  in  defendants'  hands,  under  what  complainant  claimed  was  a  void  bequest. 
Held,  that  as  testator  was  a  non-resident,  and  his  will  had  never  been  proved 
nor  recorded  in  New  Jersey,  complainant  was  not  entitled  to  relief,  although 
bill  states  that  fund  is  under  control  of  defendants,  who  reside  in  New  Jersey, 
and  are  executors  of  surviving  executor  of  will  in  question.  Van  Giesoti  v. 
Banta,  207. 

9.  In  suit  by  stockholders  of  foreign  corporation  against  it  and  corporation 
to  which  it  had  leased  its  road,  lands,  &c.,  all  of  which  were  out  of  New  Jersey 
courts'  jurisdiction,  seeking  relief  in  regard  to  transactions  of  these  corporations 
with  each  other,  that  court,  on  demurrer,  declined  to  take  jurisdiction  on  ground 
that  courts  of  New  York  were  proper  forum.     Gregory  v.  Railroad  Cb.,  207. 

CONSIDERATION.  See  Common  Cabhibb,  10.   Contbact,  18,  22.     Fbauds, 
Statutb  ov,  2.     Insurancb,  23.     Pleadino,  2. 

CONSPIRACY.    See  Injunction,  6. 

CONSTITUTIONAL  LAW.     See  Cbtmtnal  Law,  6,9,  11,  15,  16.     Ebbobs 
AND  Appeals,  2.     Highways,  &g.,  4,  5.     Limitations,  Statute  op,  IS. 
Municipal  Cobpobation,  14,  18.     Railboad,  9.     Removal  of  Causes, 
2.     Slandbb  AND  Libel,  7.  Statute,  i.  Telbgbaph,  1.  Telephone,  2. 
I.  Powers  of  Legislature, 

1.  Statute  authorizing  executions  against  inhabitants  upon  judgments  against 
towns  is  constitutional.     Eames  v.  Sanage,  71. 

2.  General  Assembly  under  general  grant  of  legislative  power  in  constitu- 
tion, has  power  to  provide  by  reasonable  and  impartial  statute  for  registration 
of  voters.     Daggett  r.  Hudson,  71. 

8.  Statute  which  authorizes  seizure  of  intoxicating  liquor,  intended  for  un- 
lawful use,  in  possession  of  express  company,  does  not  interfere  with  interstate 
commerce  and  is  not  in  conflict  with  sect.  8,  of  Federal  Constitution.  State  t. 
0'iV«7,671. 

4.  Provision  in  the  1 4th  Amendment  to  Constitution  United  States,' forbid- 
ding a  state  to  deny  to  any  person  within  its  jurisdiction,  equal  protection  of 
laws,  applies  to  Southern  and  Central  Pacific  Railroad  Companies.  Santa 
Clara  Co,  v.  South.  Pac.  Bd,,  541. 

5.  Law  requiring  liquor  dealers  to  remove  obstructions  to  clear  view  of  pre- 
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mUes  through  window  on  Sunday  is  constitutional,  though  it  does  not  define 
what  constitutes  an  obstruction.     State  ▼.  BoyU,  671. 

6.  Ordinance  requiring  street  railroads  to  make  quarterly  reports  of  number 
of  passengers,  is  not  unreasonable  or  in  restraint  of  trade,  and  is  not  in  rioU' 
tion  of  art.  5  of  Amendments  to  United  States  Constitution.  St.  Louis  r.  St, 
LmuM  Rd,,  609. 

7.  Where  public  officer  has  rendered  services  under  law  which  fixes  his  com- 
pensation, a  constitutional  provision,  passed  afterwards,  lowering  limit  of  taxa- 
tion, impairs  obligation  of  contract  by  destroying  remedy  pro  tanto,  Fisk  v.  Jarjr, 
SOS. 

8.  Grant  to  corporation  by  legislature  of  Louisiana  of  ezclusive  pririlc^fe 
supplying  New  Orleans  with  gas  for  certain  period  is  binding  on  state,  and  it 

cannot,  either  by  its  organic  law  or  legislative  enactment,  impair  the  obligation  i 

of  the  contract.    Gas  Co.  v.  Ught  Co.^  139. 

9.  A  state,  by  a  statute  subjecting  railroads  to  double  damages  for  failure  to 
maintain  fences  and  cattle-guards,  does  not  deprive  the  companies  of  their  pro- 
perty without  due  process  of  law,  or  deny  them  the  equal  protection  of  its  laws. 
Railway  r,  Hum^is,  7 1 . 

10.  Authority  for  imposing  such  duties  as  prescribed  by  the  statute  in  ques- 
tion is  found  in  tlie  police  power  of  the  state.   Id. 

1 1.  Act  state  legislature  imposing  tax  on  persons  who,  not  having  their  prin- 
cipal place  of  business  within  the  state,  engage  in  selling  or  soliciting  sale  of 
certain  liquors  to  be  shipped  into  state,  is  unconstitutional,  as  in  effect  a  regula- 
tion of  inter-state  commerce.     Walling  v.  Slate  Michigan,  279.  * 

12.  Provisions  Pub.  Stat.  R.  I.  cap.  139,  forbidding  discriminatioDS  bj 
common  carrier  in  his  charges  for  transportation,  apply  lo  contracts  made  in 
that  state  for  transportation  to  points  beyond  state.    Coal  Co.  v.  /?</.,  671. 

IS.  These  provisions  so  applying  are  not  in  conflict  with  Art.  I.,  sect.  8  of 
Federal  Constitution.    Id, 

14.  When  railroad  is  built  by  corporations  located  in  and  chartered  by  di^Ter- 
ent  states  and  these  corporations  consolidate,  they  make  but  one  corp<:ration, 
whose  acts  and  neglects  are  done  by  it  as  a  whole.    Id. 

15.  Act  conferring  certain  corporate  powers  on  cities  of  first  grade  of  first 
class  is  general,  and  is  not  in  conflict  with  constitutional  prohibition  against 
passage  of  special  acts  conferring  such  powers.    State  v.  Hawkins,  473. 

16.  Power  conferred  on  govemer  of  state  to  remove  members  of  board  of 
police  commissioners,  is  administrative  and  not  in  conflict  with  clause  of  consti- 
tution conferring  judicial  power  on  the  courts.    Id. 

17.  Where  charges  embodying  facts  that  in  judgment  of  law  constitute  official 
misconduct,  are  preferred  to  governor,  of  which  notice  is  given  to  members 
charged,  and  he,  acting  upon  charges  so  made,  removes  them  from  office,  his 
act  cannot  be  reviewed,  or  held  for  naught  on  proceeding  in  quo  warranto.    Id. 

18.  Statute  providing  for  appointment  in  city  of  board  of  four  commissioners 
to  take  charge  of  elections,  two  members  tliereof  to  be  selected  from  each  of  the 
two  leading  political  parties  of  the  city,  such  board  to  appoint  registers, 
inspectors  and  clerks  of  election  from  each  of  the  two  leading  political  parties, 
is  unconstitutional,  as  requiring  an  unlawful  test  for  holding  of  public  office. 
Attorneg- General  v.  Detroit,  34,  and  note. 

19.  Party  representation  being  main  object  of  such  law,  court  cannot  treat  it  as 
not  essential  and  sustain  commission  by  allowing  selection  of  its  members  with- 
out such  test.    Id. 

20.  Creation  by  statute  of  board  of  commissioners  for  city,  having  control  of 
municipal  elections  and  appointment  of  election  officers,  is  unconstitutional,  as 
being  a  delegation  of  governmental  powers.    Id. 

21.  Legislature  has  no  power  to  levy  taxes  for  private  purposes,  and  bonds 
issued  by  city  to  be  lent  to  applicants  who  will  build  up  waste  places  and  burnt 
districts  of  the  city  are  not  valid  obligations.  This  case  distinguished  from 
cases  sustaining  local  taxation  in  aid  of  railroads.    Feldman  v.  Charleston,  208. 

22.  Statute  forbidding  and  punishing  sale  of  adulterated  milk  prot'ided  that, 
in  all  prosecutions,  if  the  milk  be  shown,  upon  analysis,  to  contain  more  than 
88  per  cent,  of  watery  fiiiids,  or  less  than  12  per  cent,  of  milk  solids,  or  lest 
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than  2^  per  cent,  of  milk  fats,  it  should  be  deemed  adalterated,  held  oonstita- 
tional.    Slate  v.  Grovenj  344. 

23.  Act  establishing  reform  school  in  all  counties  in  which  is  located  city  of 
over  50,000  inhabitants,  violates  provisions  of  coustitation  of  Missouri  against 
pas5a<;e  of  local  or  special  laws.  Court  takes  judicial  notice  of  census  returns, 
and  it  is  found  that  Jackson  county  is  only  county  in  state  to  which  the  law 
could  apply,  or  was  intended  to  apply.    State  v.  County  Courtt  609. 

24.  Where  journal  of  each  house  of  general  assembly  shows  that  a  law 
received  concurrence  of  requisite  number  of  members  and  was  publicly  signed 
by  presiding  officers  as  also  required,  its  authenticity  cannot  be  impeached  by 
parol  evidence  that  one  or  more  members  recorded  as  concurring  and  whose 
concurrence  was  necessary,  had,  prior  to  adoption  of  law,  been  seated  upon 

*  determi nation  of  contested  election,  by  less  than  constitutional  quorum.    State 
V.  Herron^  737. 

25.  Sects.  5  and  6  of  Art.  11  of  Military  Code  of  Illinois,  prohibiting  any 
body  of  men,  other  than  organised  militia  of  state  and  United  States  troops, 
from  parading  with  arms  in  any  city  without  a  license  from  the  governor,  do 
not  infringe  right  of  people  to  bear  arms,  and  clearly  do  not  conflict  with 
Second  Amendment  to  Constitution  of  United  States.    Preseer  v.  ///.,  207. 

26.  The  right  to  assocnate  as  a  military  company  and  parade  with  arms,  not 
having  been  specially  granted  by  congress  or  the  state,  is  not  an  attribute  of 
national  citizensliip  protected  by  14th  Amendment  to  National  Constitution. 
Id, 

27.  Requirement  that  each  vessel  passing  a  quarantine  station  shall  pay  fee 
fixed  by  statute  for  examination  as  to  her  sanitary  condition  and  the  ports  from 
which  she  came,  is  a  part  of  all  quarantine  systems,  and  is  a  compensation  for 
services  rendered  vessel,  not  a  tax  within  meaning  of  constitution  concerning 
tonnage  lax  imposed  by  the  states.     Steamship  Co,  v.  Board  of  Health,  542. 

28.  Nor  is  it  liable  to  constitutional  objection  as  giving  a  preference  for  port 
of  one  state  over  those  of  another.  Sect.  9,  art.  Ist  of  Constitution  is  a  re- 
straint on  powers  of  general  government  and  has  no  application  to  quarantine 
laws  of  Louisiana.     Id. 

29.  Where  state  constitution  provides  tbnt  every  white  male  citizen  who  shall 
have  resided  in  state  for  certain  period  preceding  election,  shall  have  right  to 
vote,  any  law  which  requires  previous  registry  of  citizen  as  prerequisite  to  right 
to  vote  is  unconstitutional  and  void.  Such  a  law  is  not  rule  of  procedure,  but 
letrislative  condition  attempted  to  be  attached  to  exercise  of  constitutional  right. 
White  V.  County  Judge^  636,  and  note. 

30.  Act  of  legislature  directed  that  all  property  of  railroa<1  and  canal  com- 
panies used  for  railroad  or  canal  purposes,  including  their  franchisee,  should  be 
assessed  for  taxation  in  manner  which  differed  materially  both  in  ascertaining 
values  and  in  rate  of  tax  from  assessment  of  similar  property  not  used  for  such 
purposes.  Held^  that  act  did  not  contravene  requirement  of  state  constitution 
that  *  *  property  shall  be  assessed  for  taxes  under  general  laws  and  by  uniform 
rules  according  to  its  true  value."  Board  of  Assessors  v.  State,  Legal  Notes, 
666. 

31.  The  words  *'due  process  of  law,"  in  the  constitutional  provision,  "that 
no  person  shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of 
law,"  means  general  public  law  binding  on  all  members  of  the  community,  under 
all  circumstances,  and  not  partial  or  private  laws  affecting  the  rights  of  private 
individuals  or  classes  of  individuals.     Millet  v.  The  People,  785. 

32.  So  far  as  the  owner  or  operator  of  a  mine  shall  contract  for  mining  or 
selling  of  coal  by  weight,  there  is  no  constitutional  objection  to  the  statutes  im- 
posing upon  him  the  duty  of  procuring  scales  for  that  purpose  ;  but  so  much  of 
the  act  of  1885  as  provides  that  all  contracts  for  the  mining  of  coal  in  which 
the  weighing  of  the  coal,  as  provided  for  in  that  act,  shall  be  dispensed  with, 
shall  be  null  and  void,  is  in  violation  of  the  constitution.     Id, 

33.  Such  legislation  for  this  particular  class  cannot  be  sustained  as  an  exer- 
cise of  the  police  power.     Id, 

34.  Sect.  29,  art.  4,  of  the  constitution  of  Illinois,  which  enjoins  legislation 
in  the  interest  of  miners,  means  legislation  for  the  personal  safety  of  miners, 
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and  relates  only  to  the  enactment  of  police  regnUuionfl  to  promote  that  end. 
MUlvt  y.  People,  785. 

35.  The  legislatnre  has  not  the  power  to  require  the  owners  and  operators  of 
ooal  mines  in  this  state  to  famish  scales,  and  employ  a  person  to  use  them  and 
keep  books  of  entries  of  wei^^ts,  for  the  benefit  or  information  of  the  public, 
without  first  making  compensation  to  the  owners,  tnat  being  untamount  to  an 
appropriation  to  public  use  of  private  property,  which  is  the  cost  of  the  scales, 
and  a  clerk  to  keep  the  books.    Id' 

36.  Ordinances  of  San  Francisco  forbade  any  person  to  carry  on  laundry 
without  consent  of  board  of  supervisors,  except  in  brick  or  stone  buildings. 
There  were  at  the  time  about  320  laundries  in  San  Francisco,  of  which  about 
S40  were  owned  and  conducted  by  subjects  of  China,  and  about  310  were  made 
of  wood,  the  same  material  that  constituted  about  nine-tenths  of  the  houses  in 
San  Francisco.  AH  petitions  of  Chinese  were  refused,  and  all  others,  except 
one,  were  granted.  Held  (1),  That  provisions  of  14th  Amendment  to  Consti- 
tution of  United  States,  are  universal  in  their  application,  to  all  persons  within 
territorial  jurisdiction  ;  and  equal  protection  of  laws  is  pledge  of  protection  of 
equal  laws.  (2)  That  ordinances  were  so  administered  as  to  amount  to  prac> 
tical  denial  by  state  of  that  equal  protection  of  laws.  Yidc  Wo  v.  Hoptdms^ 
473. 

37.  Semble^  That  ordinances  in  question  were  void  from  their  terms  becaose 
they  compelled  men  to  hold  their  means  of  living  at  mere  will  of  another,  differ- 
ing from  case  where  discretion  is  lodged  in  public  officers  to  grant  or  withhold 
licenses,  &c.     Id. 

38.  Lboislation  Impaisino  the  Oblioatiok  of  Conthaots,  81. 

39.  Thb  Constitutional  Objections  to  RBTBOSPEOTiirB  and  Ex  Post 
Facto  Laws,  681. 

II.  Powers  of  Judiciary. 

40.  Where  by  law  of  state  in  which  jud|>ancnt  has  been  obtained  in  suit 
against  joint  defendants,  one  of  wliom  only  was  served,  judgment  is  valid 
against  defendant  served,  an  action  can  be  maintained  thereon  against  him  in 
courts  of  another  state.  Hurley  v.  Donoghue^  and  Renaud  v.  Abbott,  208.  See 
Legal  Notes^  p.  341. 

41.  When  court  of  one  state,  in  order  to  pve  full  faith  and  credit  to  judg- 
ment rendered  in  another,  must  ascertain  eflect  which  it  has  in  that  state,  the 
law  of  that  state  must  be  proved,  like  any  other  matter  of  fact ;  and  coniie- 
quentiy  an  allegation  in  declaration  ot*  such  effect  is  admitted  by  demurrer.  Id. 

42.  A  United  States  Circuit  Court  has  jurisdiction  on  habeas  corpus  to  dis- 
charge from  custody  a  person  restrained  of  his  liberty,  in  violation  of  the  Cou- 
Rtitution  of  the  United  States,  although  he  is  held  under  the  authority  of  the 
state.     Ex  parte  Royall,  344. 

43.  Where  such  a  restraint  is  claimed,  the  United  States  Court  has  a  discre- 
tion (to  be  subordinated  to  any  special  circumstances  requiring  immediate 
action)  to  proceed  at  once  or  await  the  result  of  his  trial,  and  after  trial  it  has 
still  a  discretion  whether  the  accused,  if  convicted,  shall  be  put  to  his  writ  of 
error.     Id, 

44.  Upon  construction  of  constitution  and  laws  of  a  state,  the  Supreme  Court 
United  States,  as  a  genera]  rule,  follows  decisions  of  highest  court  of  state, 
unless  they  conflict  with  or  impair  the  efficacy  of  some  principle  of  federal  con- 
stitution, or  of  federal  statute,  or  a  rule  of  commercial  or  general  law,  on  many 
subjects  they  are  necessarily  conclusive,  such  as  relate  to  existence  of  her  sub- 
ordinate tribunals,  and  the  eligibility  of  their  officers,  and  passage  of  her  laws. 
Norton  v.  Shelby  Co.,  542. 

45.  On  grounds  of  public  policy,  validity  is  frequently  given  to  acts  of  officers 
de  facto,  but  there  can  be  no  officer  de  facto  or  de  jure,  if  there  be  no  office  to 
fill,  and  an  unconstitutional  act  can  create  no  office.     Id. 

46.  In  an  action  of  ejectment  the  judgment  turned  on  validity  of  sale  of  land 
by  guanlian  of  plaintiff.  It  appeared,  that  all  proceedings  for  sale  were  regular 
save  that  no  bond  was  entered  by  guardian,  as  statute  provided,  which  court 
held  did  not  avoid  sale.  This  judgment  was  appealed  from  to  highest  state 
court,  it  being  averred  among  other  assignments  of  error,  that  plaintiff  in  error 
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was  deprived  of  his  property  without  due  process  of  law.  The  court  afSrmed 
the  judgment  of  the  court  below,  but  took  no  notice  of  this  assignment :  Hdd^ 
that  the  judgment,  nevertheless,  involved  the  decision  of  question  whether  there 
had  been  denial  of  right  so  claimed,  and  therefore.  Supreme  Court  United 
States  had  technical  Jurisdiction  ;  but  judgment  was  so  clearly  correct  that 
motion  to  affirm  should  be  granted.  The  failure  to  enter  the  bond  was  at  most 
an  error  of  the  court.  A  state  cannot  be  deemed  guilty  of  violation  of  consti- 
tutional obligation  referred  to,  because  one  of  its  courts,  while  acting  within  its 
jurisdiction,  has  made  an  erroneous  decision.     Arrcmsmih  y.  JUartnoning,  542. 

III.  Eminent  Domain. 

47.  Land  may  be  taken  for  public  cemetery,  even  though  expense  may  exclude 
some.     Association  v.  Beecher^  737. 

48.  In  proceedings  to  condemn  strip  of  land  for  railroad  track,  which  crossed 
a  pond,  supplying  owner's  steam  mill  with  water,  on  question  of  damages  to 
mill  property  not  taken,  defendant  gave  estimates  on  basis  that  pond  would  be 
destroyed  as  water  supply  to  mill,  and  that  there  would  be  no  other  source  of 
supply.  Petitioner  then  offered  to  show  that  certain  water-works  would  fur- 
nish mill  regularly  with  all  the  water  it  might  require  at  less  cost  than  that  of 
pumping  from  the  pond,  and  also  that  a  creek  flowing  nearer  the  mill  than  tlie 
pond,  had  a  capacity  to  furnish  better  water  in  abundance  for  the  use  of  the  mill, 
which  the  court  refused  to  admit,  lieldj  that  the  court  erred  in  excluding  the 
evidence.     Railroad  and  Coal  Co,  v.  Switzer,  793. 

CONTEMPT.     See  Habbas  Cobpus,  S. 

1 .  Where  order  issued  against  foreign  corporation,  defendant,  to  show  cause 
why  it  should  not  be  punished  for  contempt,  and  the  agent  of  said  corporation 
who  was  designated  by  it  in  accordance  with  law  of  state  where  suit  was  brought 
as  person  on  whom  process  may  be  served,  purposely  avoided  being  served  with 
said  order  ;  and  an  order  was  entered  that  service  be  made  upon  **  the  attorneys 
of  record  herein  of  said  defendant :"  Beldf  that  such  service  was  valid.  Land 
Co.  y.  rti6a  County^  280. 

2.  Defendant  in  suit  procured  postponement  through  counsel  on  ground  that 
be  was  too  ill  to  attend  court.  Plaintiff's  counsel,  suspecting  deception,  applied 
for  an  attachment  for  contempt.  An  order  to  show  cause  was  issued  and  served, 
but  defendant  did  not  appear ;  his  counsel  appeared  for  him  and  filed  answer, 
asserting  his  illness  and  disclaiming  intention  to  disobey  court.  To  this  plain- 
tiff filed  no  reply.  A  hearing  was  then  had  in  absence  of  defendant  against 
protest  of  his  counsel,  and  court  found  him  guilty  and  sentenced  him  to  pay  fine 
and  costs,  the  latter  taxed  as  in  an  ordinary  civil  suit.  Heidf  1.  That  court 
below  having  found  defendant's  conduct  to  be  a  contempt,  appellate  court  could 
not,  as  matter  of  law,  say  it  was  not  so.  9.  The  contempt  not  being  committed  in 
its  presence,  court  could  only  find  defendant  guilty  on  regular  proof,  making  a 
trial  necessary.  3.  That  as  the  contempt  was  a  criminal  one,  a  civil  proceeding  for 
its  punishment  was  irregular  ;  and  that  the  proceeding  should  have  conformed 
as  nearly  as  possible  to  thobe  in  criminal  cases.  4.  That  court  could  not  pro- 
ceed in  defendant's  absence,  and  that  he  had  a  right  to  be  heard.  5.  That  affi- 
davits were  improperly  admitted  as  evidence  on  the  trial ;  also,  a  deposition 
taken  on  part  of  plaintiff.      Welch  y.  Barber^  72. 

CONTRACT.  See  AoTioiT,  6.  Bakk,  10-13.  Biu^  ahd  Notes,  21.  Com- 
mon Cabbibb,  2-4,  8,  12.  Conflict  or  Laws.  2-4.  Cokstitutional 
Law,  7.  Cobpobation,  30,  32.  Damaobs,  10,  II.  Equity,  17,  18,  20, 
22.  EyiDBNCB,  21.  Fbauds,  Statutb  ov,  7.  Husband  and  Wifb,  15. 
Infant,  4,  5.  Insubancb,  25,  26,  28.  Pabtnbrship,  S.  Public  Policy, 
1.  Railboad,  13,  14.  Salb,  5,  7,  11-14.  Sbt-off,  3.  Shippino,  I,  2. 
Specific  Pbbpoemanob.    Tbleobaph,  8.    United  States,  1. 

1.  When  written  agreement  consists  of  more  than  one  distinct  writing,  all 
the  parts  should  be  given  due  weight.  The  Cin.,  ^c.  Co.  v.  The  Ind,,  ^.  Co., 
474. 

2.  Mere  bid  in  answer  to  advertisement  for  proposals  for  building  does 
not  oonstitate.  Conditional  acceptance,  such  as  requiring  bond ,  delays  completion 
of  contract  until  condition  is  complied  with.    Howard  v.  Maine  School ,  609. 
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3.  Wbcrc  corporation  acts  through  buiUliut;  commitice,  majority  must  ood- 
cor  in  making  or  varying  contract.     Howard  v.  Maine  ikhoot^  609. 

4.  An  ottier  made  in  Boston,  Mass.,  and  to  sund  until  next  daj,  was 
accepted  by  telegram  from  Providence.  K.  I.  Held,  that  conti-act  mas  com- 
pleted in  Rhode  island,  though  to  be  performed  in  Massachusetts.  Parry 
y.  Irtm  Co.,  671. 

5.  A  contract  between  physician  and  person  injured  by  railroad  company 
that  physician  shall  explain  to  company's  counsel  and  medical  adviser  tlie 
nature  of  injuries,  and  be  paid  for  such  service  a  sum  graded  by  amount 
received  from  company  is  illegal  and  void.     Tftomas  v.  Caulkett,  133,  and  note. 

6.  Under  a  contract  to  deliver  5000  tons  of  rails,  to  be  shipped  at  rate  of 
about  1000  tons  per  month,  seller's  failure  to  ship  required  quantity  in  first 
month  gives  buyer  right  to  rescind  whole  contract.  Sorrington  v.  ^Vrigkt,  47, 
affirming  same  case  SI  Am.  L.  Reg.  (N.  S.)t  395. 

7.  Upon  contract  of  sale  to  be  performed  by  a  series  of  deliveries  and  pay- 
ments at  stated  intervals  particular  defaults  by  one  party  will  not  release  tlie 
other,  unless  conduct  of  party  in  default  he  such  as  to  evince  intention  to 
abandon  contract.     Blackburn  v.  Reilly,  59. 

8.  One  partner  agreed  in  writing  to  sell  to  a  copartner  his  interest  in  com- 
pany's  property,  consisting  of  store  and  stock  of  goods,  worth  $25,000,  oo  cer- 
tain terms,  with  proviso,  that  whichever  broke  the  contract,  should  forfeit  to 
the  other  $500.  Held,  that  $500  were  intended  by  parties  as  liquidated  dam- 
ages.   Maxwell  ▼.  AUtn,  542. 

9.  To  constitute  contract  of  sale  of  land  by  acceptance  of  ofTer  to  sell, 
acceptance  must  be  unconditional,  not  **  provided  the  title  is  perfect."  At  any 
time  before  unconditional  acceptance  of  offer  and  compliance  with  its  terms  it 
may  be  withdrawn.     Corcoran  ▼.  White,  737. 

10.  Offer  in  writing  to  subscribe  to  capital  stock  of  railroad  company,  con- 
ditioned upon  construction  of  its  road  along  designated  route,  is  revocable  until 
delivered  to  and  accepted  by  such  company  ;  death  of  party  works  such  revoca-  i 
tion.      Wallace  v.  Townsend,  73.                                                                                                       « 

1 1 .  Contract  giving  party  right  to  use  fence  of  race  course  for  advertising 
purposes  for  period  of  years,  confers  right  to  use  inside  as  well  as  outside  of 
fence,  and  includes  right  of  entry  on  premises  to  reach  inner  surface  of  fence, 
which  latter  right  is  not  a  mere  revocable  license,  but  a  riglit  ^f  way  in  gross. 
Wil'oughby  r,  Lawrence,  672. 

12.  The  fact  that  a  regular  practising  physician  failed  for  a  short  time  to 
register  under  sect.  1409,  ei  seq.,  Illinois  Code,  owing  to  no  book  having  been 
provided  for  the  purpose,  will  not  defeat  his  right  to  recover  for  professional 
services  rendered  during  that  period.     Foariah  v.  Foae,  140. 

13.  6.  wrote  to  nephew  in  Germany  that  if  he  would  come  to  this  country 
and  take  care  of  him  and  wife,  who  were  childless,  he  would  leave  him  all  his 
fortune.  Nephew  came  and  took  care  of  uncle  and  aunt  for  ten  y^^ars,  when 
uncle  died.  Held,  that  this  constituted  a  contract  enforceable  by  nephew  against 
legatees  and  represenutives  of  uncle,  claiming  under  will  which  made  no  pro- 
vision for  nephew.     Schutt  ▼.  Mies.  <Sdc.,  610. 

14.  Railroad  company  contracted  to  give  B.  certain  rights  *'  over  its  entire 
line  of  railway,  and  on  all  roads  which  it  controls  or  may  hereafter  control  by 
ownership,  lease  or  otherwise."  Held,  that  though  railroad  eompany,  by  own- 
ing a  majority  of  stock  of  another  railroad  company,  may  have  all  the  advan- 
tages of  a  control  of  the  road,  yet  that  is  not  the  control  itself  within  the  mean- 
ing of  the  contract.     Car  Co,  V.  Rd,,  140. 

15.  Where  an  employee,  engaged  under  a  contract  for  a  specified  time,  tlio 
wages  being  payable  in  instalments,  is  wrongfully  discharged  liefore  expiration 
of  period  of  hire,  and  all  wages  actually  earned  at  time  of  discharge  have  been 
paid,  an  action  will  not  lie  to  recover  future  instalments  as  though  actually 
earned,  but  remedy  is  by  action  for  damages  for  breach  of  contract,  and  one 
recovery  on  such  claim  is  itar  to  future  action.  Jamee  v.  CommistkmerM  AUem. 
Co.,  521.  and  note;  also  409. 

16.  The  duty  to  perform  a  positive  promise  which  is  not  contrary  to  law  or 
public  policy,  or  obtained  by  fraud,  imposition,  undue  influence,  or  mistake,  it 
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an  obligation  in  morals,  and  being  so,  it  is  sufficient  consideration  for  express 
promise.     Bentley  v.  Laiub^  632,  and  note, 

17.  A.  gave  B.,  who  had  been  in  his  employ  for  years,  due  bill  for  $3000, 
payable  one  year  after  his  death.  This  was  given  in  pursuance  of  a^nscmcnt, 
wherein  he  agreed  to  do  so,  and  stated  that  it  was  as  additional  coD^pensatiun 
for  services  rendered.  A.  died,  and  suit  l>eing  brou>!ht  on  due  bill,  his  execu- 
tors set  up  want  of  consideration.  Hehi^  that  services  rendered,  though  partly 
paid  for,  were  sufficient  consideration  for  due  bill.     Id, 

18.  Treasurer  of  savings  bank  made  his  note  to  bank  for  $2000,  and  secured 
it  by  assignment  of  insurance  policy  on  bis  own  life,  for  purpose  of  making  up 
to  bank,  a  loss  on  loans  for  which  he  was  neither  morally  nor  legally  rcsp<insi- 
ble.  Note  and  policy  were  found  by  trustees  of  bank  after  treasurer's  death, 
which  was  first  they  knew  of  them.  Ueld,  1.  That  note  was  without  considera- 
tion and  void  ;  2.  That  assignment  of  policy  was  void  for  want  of  delivery. 
Bank  v.  Copeland^  72. 

19.  Plaintiff  contracted  to  build  house  for  defendant  by  time  certain,  for 
$2250,  of  which  $500  was  to  be  paid  in  advance,  and  balance  to  be  raised  by 
mortgage  on  house,  which  was  to  be  negotiated  by  plaintilf.  He  failed  to  nego- 
tiate mortgage  and  to  complete  house  by  time  specified,  but  was  allowed  to  con- 
tinue work  for  two  months  after,  when  defendant  took  possession  and  finished 
it.  Ueld^  that  defendant  waived  materiality  of  time  ;  that  by  stopping  plain- 
tiff she  virtually  refused  to  permit  him  to  raise  money  by  mortgage  ;  that  de- 
fendant cannot  complain  that  jury  were  instructed  that  plaintirf  could  recover 
what  his  labor  and  materials  were  worth  to  defendant,  because  she  admitted,  if 
liable,  that  this  was  correct  rule,  and  no  exception  was  taken  to  the  charge  as 
to  damages.     Foster  v.   Worthingtony  672. 

20.  A.  agreed  to  sell  B.  a  quantity  of  corn  at  a  stipulated  price,  to  be  deliv- 
ered at  a  day  named,  and  B.  promised  to  make  advances  on  tlie  contract  to  A., 
of  what  money  he  might  require.  In  a  suit  on  the  contract  for  non  delivery  of 
com,  it  was  held^  that  evidence  of  a  custom  rcqairing  the  vendor  to  give  to 
vendee  his  note,  on  receiving  such  advances,  was  inadmissible  on  behalf  of  B., 
as  inconsistent  with  the  express  contract.     Gilbert  v.  McGinnis,  139. 

21.  Contract  for  sawing  and  delivery  to  purchaser,  of  lumber,  provided  that 
he  should  measure  same  when  delivered,  and  pay  for  only  such  as  was  absolutely 
clear  and  saitable  for  certain  purpose.  Heid^  that  while  it  gives  buyer  right  to 
pass  upon  quality  of  lumber,  it  does  not  make  his  decision  beyond  review.  He 
is  bound  to  receive  and  measure  such  lumber  as  complies  wich  contract,  although 
in  his  judgment,  it  is  not  of  proper  quality ;  and  testimony  of  witnesses  who 
saw  lum1>er  after  it  was  sawed,  in  the  timber,  and  when  it  was  being  shipped,  is 
admissible  to  show  its  quality  when  delivered.  If  injured  while  being  shipped, 
such  fact  might  be  shown.     Mulliner  r.  Bronson^  280. 

22.  A.  having  bona  ^fide  claim  against  C,  placed  it  in  hands  of  attorney  for 
collection,  who  exhibited  it  both  to  C.  and  to  B.,  his  father,  and  informed  them 
of  consequences  of  suit,  which  he  was  instructed  to  institute.  Afterwards,  B. 
obtained  bill  of  sale  from  son,  of  all  his  pro))erty,  and  upon  being  told  by  A., 
that  he  was  going  to  send  sheriff  up  '^  that  day  ;*'  that  he  was  not  going  to  stop 
for  bill  of  sale,  **  it  was  a  fraud,'*  replied  **yoa  keep  quiet  and  you  will  get 
your  money  ;  I  guess  I  am  worth  it."  A.,  relying  on  promise  of  B.,  left  him 
and  immediately  stopped  further  proceedings  :  held^  that  the  forbearance  to  sue 
constituted  sufficient  consideration  for  B.'s  promise,  and  A.  was  entitled  to 
recover  against  him.     Bowen  v.  Tipton^  344. 

23.  Plaintiff  sued  in  assumpsit  to  recover  balance  due  for  services,  advances 
and  interest  on  purchases  and  »ales  of  stock.  Both  plaintiff  and  defendant 
resided  in  York,  Pa.,  where  former  conducted  business  of  banker  and  broker. 
Plaintiff  bought  and  sold  for  defendant,  on  margin,  in  markets  of  New  York, 
Baltimore,  Chicago  and  Philadelphia.  Defendant  pleaded  specially  that  by  law 
of  Pennsylvania,  where  contracts  were  made  and  to  be  performed,  they  were 
gambling  transactions  and  void.  IJeld^  1.  That  it  was  competent  for  defendant 
to  show  that,  although  in  form  thp  transaction  was  perfectly  le^al,  it  was  in  fact 
a  mere  gnise  under  which  a  gambling  transaction  might  be  condncted.  2.  That 
although  plaintiff  acted  merely  as  defendant's  broker  and  was  suing  not  on  the 
contracts  themselves,  hut  for  services  performed  and  money  advanci'd  for  de« 
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feiiuAiit,  he  stood  in  same  position  as  if  seeking;  to  enforce  original  agreement 
and  coold  not  recover  for  serTioes  rendered  in  forwarding  a  gambling  transac- 
tion. 3.  As  to  the  ioau  of  the  transaction,  jury  should  have  been  giren  the 
law  of  Pennsylvania  as  comprised  in  the  decisions  of  that  state  bearing  on  wa- 
gering contracts  within  its  limits.  4.  That  action  being  for  services  rendered 
defendant,  it  was  plaiutitt's  relations  with  him  on  which  the  salt  was  based  ; 
and  parties  wiUi  whom  he  dealt  in  making  purchases  and  sales  were  nowise 
connected  with  the  suit.  5.  That  validity  of  transaction  was  to  be  tested  by 
Pennsylvania  cases,  according  to  whicii,  if,  as  defendant  claimed,  the  under- 
standing between  plaintiff  and  defendant  was  that  no  stock  should  be  delivered, 
bat  a  mere  settlement  oi' differences  made,  the  transactions  were  wagers  and  oo 
recovery  could  be  had  by  plaintiff.     Stewart  v.  Shall,  796. 

CONTRIB  DTION.    See  Costs,  2. 

CONTRIBUTORY  NEGLIGENCE.     See  Nkouoehcb. 

CONVERSION.     See  Wull,  15. 

COPYRIGHT. 

1.  The  judges  and  reporter  being  paid  by  the  state,  it  can  copyright  their 
work  and  sav  when  and  iu  wiiat  manner  the  decisions  of  the  court  shall  be  pub- 
Ushed.     Goild  v.  Banks,  738. 

2.  The  courts  and  their  records  are  open  to  all ;  but  the  judges*  opinions  are 
not  part  of  the  records,  and  are  accessible  to  all  who  desire  to  use  them  to  enforce 
tlieir  rights.     Id, 

3.  If  owner  of  subsisting  copyright  seeks  to  enjoy  exclusive  right  of  selling 
published  work  by  making  sales  directly  and  only  to  individual  subscribers,  the 
statute  protects  his  monopoly  from  interference  by  other  dealers  offering  surrep- 
titiously obtained  copies  of  genuine  work,  without  his  consent,  unless  there  be 
something  in  circumstances  of  particular  case  to  estop  him  from  relying  on  pri- 
vileges of  his  monopoly.     Jhibluhiny  Co,  v.  SiHyihe,  Legal  Notes,  668. 

CORPORATION.  Seo  Attachment,  2-5.  CowsTiTUTioitAL  Law,  4.  Cos- 
tract,  3.  Equity,  3.  Insuramcb,  I.  Malicious  Prosbcdtion,  2.  Mah- 
damus,  8.  Mortgage,  7.  Negligence,  17.  Publio  Pouct,  2,  3. 
Railroad,  7.     Sale,  10.     Will,  6,  7. 

1.  Corporation  colorably  organized,  incurred  debts,  on  which  judgments  were 
recovered.  After  incurring  those  debts  organization  was  perfected  and  mort- 
gages given.    Held,  tliat  judgments  had  precedence.     Bergen  v.  fbrpotse  Co., 

610. 

2.  Where  a  director  receives  property  for  his  vote  on  a  proposed  contract 
with  the  corporation,  he  in  a  trustee  for  such  property,  and  it  may  be  recovered 
from  him  in  a  suit  by  a  receiver  of  the  corporation.     Bent  v.  Priest,  115,  and 

note. 

3.  In  constructive  trusts  arising  from  fraud,  if  the  facts  constituting  the  fraud 
arc  open,  the  Statute  of  Limitations  commences  to  run  at  once  ;  but  if  tlie  facts 
are  secret  the  statute  does  not  commence  to  run  until  their  discovery.     Id. 

4.  Turnpike  company  which  collects  tolls  is  directly  liable  to  those  who  travel 
upon  it,  for  injuries  occasioned  by  want  of  repair  of  road,  without  any  express 
stacutoty  provision.     Turnpike  Road  v.  Crowther,  73. 

5.  Where  differences  in  grade  exist,  company  is  bound  to  make  safe  and  con- 
venient turnouts  to  side  roads,  and  where  they  are  necessarily  dangerous  to  pro- 
vide proper  safe  guards,     /rf. 

6.  Capital  stock  cannot  be  reduced  except  by  express  legislative  authority. 
Seiynouret  v.  Home  Ins,  Co.,  29,  and  note, 

7.  Such  authority  is  not  conferred  by  statute  authorizing  stockholders  to  make 
modifications,  additions  or  changes  in  their  act  of  incorporation,  or  to  dissolve 
it,  with  assent  of  three-fourths  of  stock.     Id, 

8.  Sembie,  that  writing  off  the  value  of  shares  so  that  par  value  and  estimated 
value  may  be  equal,  the  actual  capital  not  being  affected,  can  only  be  accom- 
plished by  consent,  or  clear  power  given  in  charter.     Id, 

9.  New  Jei*sey  statute  of  1880,  authorizing  any  railroad  to  lease  or  merge  with 


INDEX.  819 

CORPORATION. 

any  otheri  does  not  authorize  such  lease  by  directors  against  minority  of  dissenting 
stockholders,  so  far  as  latter^s  rights  are  atfected.     MilU  r.  Central  Rd,,  610. 

10.  Provision  of  general  corporation  act  that  charters  thereafter  granted  shall 
be  subject  to  alteration,  suspension  or  repeal,  in  discretion  of  legislature,  does 
not  incorporate  act  of  1880,  supra^  in  defendant's  charter  so  as  to  injuriously, 
affect  stockholder's  vested  rights.     Id. 

11.  Where  there  is  no  legislative  authority  for  ascertaining  damage  inflicted 
upon  dissenting  stockholders  by  majority  delivering  their  vested  rights  by  illegal 
lease,  and  awarding  them  compensation  therefor,  court  will  annul  lease  and 
restore  complainants  tu  original  position.     Id, 

{2,  The  mere  granting  of  a  charter,  it  not  appearing  on  the  face  of  the 
incorpbrating  act  or  otherwise,  that  the  named  corporators  had  applied  for 
it  or  accepted  tlie  grant,  does  not  create  a  corporate  bo<ly.  ^iM  v.  Mining  Co,, 
S80. 

15.  A  charter  can  be  accepted  and  the  corporation  organized  only  within  the 
limits  of  the  state  creating  it ;  and  this  rule  should  be  enforced  in  the  tribunals 
of  the  state  in  which  the  unauthorized  acts  were  done  or  the  suit  was  instituted, 
as  well  as  by  the  courts  of  the  incorporating  state.     Id. 

14.  Upon  dissolution  of  corporation  (other  than  moneyed,  trading  or  munici- 
pal corporation)  by  expiration  of  charter,  all  of  its  property  not  validly  alien- 
ated before  dissolution  reverts  to  the  grantor.  St.  Philip* t  Ckurch  v.  Zion 
Churchf  406. 

\^.  Where  corporation  having  no  adopted  seal,  directed  conveyance  made  of 
lot  of  ground,  and  deed  was  executed,  purporting  to  be  under  seal  of  corpora- 
tion, attested  by  its  president,  and  was  signed  by  such  president,  and  a  wafer 
was  attached,  intended  as  seal  of  the  corporation :  Held,  that  the  wafer  was  the 
corporate  seal  to  this  deed.     Id. 

16.  Allegations  in  bill  that  company  is  insolvent  and  has  suspended  busi- 
ness for  lack  of  funds,  not  sufficient  to  have  corporation  declared  insolvent  and 
receiver  appointed  ;  facts  must  be  set  out  from  which  insolvency  shall  appear. 
ConMruction  Co.  v.  Schack,  140. 

17.  Sections  16,  34  and  57,  of  Corporation  Act  of  New  Jersey  (Rev.  p.  18S) 
con!«tructl.     Id. 

18.  Courts  of  Maryland  will  not  interfere  in  controversies  relating  only  to 
the  internal  management  of  affairs  of  foreign  corporation.  Such  controversies 
must  he  settled  by  courts  of  state  creating  the  corporation.  Mining  Co.  v. 
Iield,  280. 

19.  Where  act  of  foreign  corporation  affects  one  solely  in  his  capacity  as  a 
member  of  the  corporation,  such  act  may  be  said  to  relate  to  the  management 
of  the  internal  affairs  of  corporation  ;  but  it  is  otherwise  where  it  afl'ects  his 
individual  rights  only.     Id. 

20.  Bill  by  **  Drummond  Tobacco  Co.,"  to  enjoin  incorporation  of  another 
company  in  same  city  as  **  Drummond- Rundle  Tobacco  Co.,"  will  not  be  sus- 
tained unless  evidence  satisfies  mind  of  chancellor  that  plaintiff  would  thereby 
be  injured  in  its  business.     Drumnumd  Tobacco  Co,  v.  Bundle^  289. 

21.  So  the  uae  of  any  particular  name  by  a  corporation  will  not  be  enjoined 
unless  it  is  clearly  shown  that  complainant  will  probably  be  injured  thereby. 
Id. 

22.  The  directors  of  a  savings  bank,  though  unpaid,  are  responsible  for  want 
of  ordinary  care  and  being  regarded  as  trustees  for  depositors,  the  statute  of 
limitatioas  is  no  bar  to  an  action  against  them  for  mismanagement.  Williama 
v.  McKay ^  141. 

23.  Where  bill  filed  shows  systematic  violation  of  charter  by  president,  it 
raises  a  prima  facie  presumption  that  directors  were  aware  of  the  fact  and  the 
latter  cannot  demur  on  ground  that  misconduct  is  not  traced  to  them.     Id. 

24.  Wliere  by-laws  of  private  corporation  for  profit,  make  it  duty  of  presi- 
dent to  exercise  general  supervision  over  its  entire  businuss,  and  provide  that 
all  company's  property  shall  be  under  his  control,  and  such  president  for  num- 
ber of  years  before,  had  acted  as  its  attorney,  there  will  be  evidence  of  his  au- 
thority to  employ  attorneys  to  appear,  &c.,  for  corporation.  Wetherbee  y. 
FUch,  738. 
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25.  Attorney  mast  have  special  aatbority  to  compromise  a  snit ;  bat  accept- 
ing benefit  of  settlement  may  ratify  it.      Wt^herbee  v.  Fitch,  738. 

26.  Where  charter  aothorizes  purchase  of  land  for  certain  jmrpose,  in  absence 
of  eyidence  it  will  be  presumed  that  any  land  purchased  was  for  authorized  pur- 
pose.    MaUet  T.  Siit^wm^  S44. 

27.  Where  charter  of  railroad  company  authorized  purchase  of  land  for  pro- 
curing stone  and  other  materials  necessary  for  construction  of  road  or  effecting 
transportation  thereon,  heid^  that  charter  authorized  purchase  of  land  to  get 
cross-tries  and  fire  wood.     Id, 

28.  Statutes  of  mortmain  were  never  adopted  in  North  Carolina.     Id, 

29.  Conveyance  to  corporation  of  land  which  its  cliarter  forbids  its  holding  or 
taking  title  to,  is  valid  until  vacated  by  direct  proceedings  instituted  by  the 
sovereign  for  that  purpose.     Id. 

30.  Secret  agreement  made  with  subscriber  to  stock  of  railway  corporation, 
who  subscribes  with  others,  that  be  shall  pay  only  part  of  his  subscription,  is 
fraudulent  as  to  other  suhscribers  and  his  subscripUon  will  be  binding  for  whole 
amount.     Railroad  Co.  v.  Ennor^  672. 

31.  Subscription  to  railway  company  to  take  certain  number  of  its  mortgage 
bonds,  containing  clause  that  it  is  not  to  be  binding,  unless  one  hundred  bonds 
are  sobscribed  for,  is  not  binding  until  that  number  are  so  subscribed.     Id. 

32.  A  subscription  payable  when  company's  road  should  be  graded  to  a  cer- 
tain point,  to  be  in  force  only  until  a  day  named,  cannot  be  enforced  without 
performance  of  condition.     Id. 

33.  As  a  rule,  ofiicers  of  corporation  are  sole  judges  of  the  propriety  of 
declaring  dividends,  but  where  right  to  dividend  is  dear,  court  of  equity  will 
compel  its  declaratiou.     Belfast  Co.  v.  Btlfatt^  73. 

34.  Where  the  papers  by  wliich  an  attempt  is  made  in  good  faith,  to  organise 
a  private  corporation  have  gone  through  the  public  offices,  and  there  has  been 
uninterrupted  and  unchallenged  user  for  a  number  of  years,  and  valuable  rights 
in  good  faith  acquired,  enjoyed  and  disposed  of  by  snob  organization,  it  is  a 
corporation  de  facto^  and  its  corporate  capacity  cannot  be  questioned  in  a  pri- 
vate suit  to  which  it  is  a  party.     Society  v.  Citg^  73. 

35.  A  jndgtnent  of  ouster  against  pretended  corporation  by  reason  of  defect- 
ive proceedings  of  incorporation,  is  not  retroactive  upon  rights  acquired,  &c., 
in  transactions  in  good  faith  with  such  acting  corporation.     Id. 

36.  A  statute  provided  tliat  members  of  every  incorporated  manufacturing 
company  should  be  liable  for  all  debts  of  corporation  until  capital  stock  was 
paid  in  and  certain  certificates  filed.  ffeJd^  that  liability  extended  to  all  hold- 
ing stock  when  debt  was  contracted,  and  also  to  all  who  were  stockholders  when 
liability  was  enforced,  but  not  to  those  buying  stock  after  debt  was  contracted 
and  selling  same  before  liability  was  enforced.     Sat/lea  v.  Batett  672. 

37.  Another  statute  gave  to  stockholder  paying  such  debts  action  for  contri- 
bution against  stockholders  *'  originally  liable"  with  him.  Held^  all  who  were 
stockholders  when  debt  was  contracted,  and  also  all  who  were  stockholders 
when  liability  was  enforced  could  be  made  to  contribate.     Id. 

38.  Trustees  holding  stock  are  liable  to  contribute  fnim  trust  funds  in  their 
hands.  Married  women  are  also  liable  to  contribute,  the  liability  being  statu- 
tory and  incident  to  ownership  of  stock.    Id. 

COSTS. 

1.  Where  board  of  aldermen  have  increased  and  are  increasing  city  debt  be- 
yond statutory  limit,  the  aldermen  may  be  required  personally  to  pay  costs  of 
action  by  citizens  to  enjoin  further  increase.     Scott  v.  Afexandrtj  20». 

2.  In  suits  where  one  person  incurs  expense  in  rescuing  property  for  benefit 
of  many,  court  of  equity  has  power  to  direct  that  expenses  so  incurred  shall  be 
paid  from  common  fund.     Merrmn  v.  Bichardson^  74. 

COUNTY.     See  Municipal  Corporation. 

COURTS.     See  Contempt.    Copyright,  I,  2.     Trial. 

Although  a  statute  authorizing  grant  of  letters  of  administration  to  creditors 
upon  failure  of  relatives  to  apply  in  specified  time,  contnins  no  provision  for 
notice  to  relatives,  Orphans'  Court  may,  by  rule,  require  previous  notice  to  them. 
Gans  V.  Dabergott^  187,  cmd  note. 
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1.  Action  at  law  cannot  be  maintained  aAer  assi^ee  has  severed  bis  relation 
to  land,  in  respect  to  breaches  of  covenant  committed  during  his  holding. 
Remedy  in  such  case  is  in  equity.     Donelwn  v.  Poik^  474. 

2.  Covenant  in  deed  for  lanti  containing  a  quarry,  that  grantor  will  not  open 
or  work,  or  allow  to  be  opened  or  worked,  any  quarry  on  certain  farm  owned 
by  grantor  adjoining  land  conveyed,  cannot  be  enforced  against  assigns  of 
grantor.     Norcrosa  v.  James,  64. 

3.  Where  A.*s  land  was  bound  by  a  covenant  to  keep  open  a  private  road 
for  the  use  of  the  owner  of  an  adjoining  tract,  and  A.  encroached  on  said  road 
by  erecting  piazzas,  &c.  Held,  tliat  the  owner  of  the  dominant  tenement  was 
entitled  to  an  injunction  and  was  not  estopped  by  reason  of  having  offered  no 
resistance  to  erection  of  said  obstructions,  of  which  he  had  knowledge  ;  and  that 
statute  of  limitations  was  no  defence.     Gawton  v.  Ltland,  141. 

4.  Agreement  as  to  party  wall  provided  that  A.  should  build  it,  and  that 
before  R.  should  use  it,  he  should  pay  A.  one-half  of  its  cost,  and  that  the  pro- 
visions of  the  agreement  should  run  with  the  land.  Heldy  that  the  agreement 
to  pay  one-half  the  cost  was  personal  to  A.,  and  that  wall  when  completed, 
became  the  property  of  each,  although  A.  had  right  to  retain  possession  of  whole 
as  security  for  payment  of  sum  due  him.     Gibson  v.  Uotdeny  610. 

CREDITORS*  BILL.     See  Equity,  11.     Receiteb.    Rbmoyalof  Causes,  S. 

CRIMINAL  LAW.     See  Action,  5.     Attorney.     Bills  and  Notes,  11,  12. 
Constitutional  Law,  22,  42,  43.     Ebkorb  and  Appeals,  2,  10.     Extra- 
dition.    Habeas  Corpus.     Sale,  13,  14.     Slander  ah dLibbl,  4.     Sun- 
day. 
I.   Generally, 

1.  On  appeal  erroneous  ruling  will  not  be  reversed  if  accused  was  not  injured 
by  it.     Stoann  v.  State,  474. 

2.  That  A.  employs  B.  in  a  legal  business  during  the  week  docs  not  of  itself 
make  A.  liable  for  B.'s  illegal  acts  on  Sunday.     State  v.  Burk,  673. 

3.  In  criminal  as  well  as  civil  cases,  tho  rule  is  that  insanity  should  be 
established  by  a  preponderance  of  testimony,  and  not  to  the  exclusion  of  all 
reasonable  doubt.     Danjarth  v.  State,  141. 

4.  To  be  fugitive  from  justice  within  Act  of  Congress  rc^ilating  extradition 
it  is  not  necessary  that  party  charged  should  have  left  the  state  after  indictment 
found,  or  to  avoid  prosecution.     Roberts  v.  ReiUy,  209. 

5.  The  reasonable  doubt  the  jury  is  permitteii  to  entertain  in  criminal  cases 
must  be  as  to  the  guilt  of  the  accuse«l  on  the  whole  evidence  and  not  as  to  any 
particular  fact  in  the  case.     Daois  v.  The  Peo/tle,  142. 

6.  Statute  making  it  misdemeanor  to  '*  commit  an  act  injurious  to  the  public 
health  or  public  morals,  or  the  perversion  orob<truction  of  public  justice,  or  the 
due  administration  of  the  law,"  is  unconstitutional  and  void  for  uncertaintj. 
Ex  parte  Jackson,  209. 

7.  Before  acts  and  declarations  of  felon  can  be  put  in  evidence  against  alleged 
accomplice,  conspiracy  must  be  proved  to  satisfaction  of  trial  judge.  Rowland 
V.  State,  209. 

8.  Acts  and  declarations  of  one  accomplice,  in  absence  of  another,  after  deed 
done  and  criminal  enterprise  ended,  are  not  admissible  in  evidence  against 
latter.     Id, 

9.  An  act  providing  increased  penalties  for  second  and  subsequent  tflenoes 
of  burglary,  grand  larceny,  roblicry,  forgery  or  counterfeiting,  is  not  nnconsti- 
tutional  either  as  visiting  penalties  d  is  proportioned  to  the  offences,  or  as  placing 
the  defendant  in  jeopardy  a  second  time  for  same  oflence.  Kelly  v.  People, 
397,  and  note. 

10.  Where  such  act  provides  that  whenever  any  person  convictwl  of  either 
said  crimes  shall  thereattcr  be  convicted  of  any  one  of' such  crimet,  he  shall  be  liable 
to  such  increased  penalty,  the  second  oflence  need  not  be  identical  crime  for 
which  he  was  first  convicted.     Id, 

11.  The  fact  that  constitution  of  state  has  been  disregarded  in  course  of 
judicial  proceedings  will  not  render  judgment  in  which  such  proceedings  termi* 
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Date  void,  if  error  was  not  on  jurisdictional  point ;  nor  can  rach  judgment  be 
collaterally  impeached.     KtUy  v.  PoopU^  397,  and  note. 

12.  Conceding  that  trial  by  court  of  a  criminal  case,  defendant  haTing  waived 
a  jury,  is  erroneous,  yet  such  error  not  being  jurisdictional  will  not  make  con- 
viction void  ;  and  such  conviction  of  one  of  offences  enumerated  in  above  cited 
act  will  render  a  subsequent  conviction  of  any  of  those  offences  a  second  con- 
viction within  the  meaning  of  the  act.     Id. 

15.  Plea  of  guilty  by  principal  offender,  received  and  recorded,  tfaonsh  sen- 
tence is  not  pronounced,  is  in  all  essential  respects  equivalent  to  a  verdict  of 

.guilty  returned  and  entered  on  the  minutes,  and  is  sudi  a  conviction  of  princi- 
pal as  aathorizes  court  to  proceed  with  trial  of  an  accessory.  Groves  v.  Stat€y 
548. 

14.  It  is  true,  that  before  sentence,  plea  can  be  withdrawn  and  that  verdict 
can  only  be  arrested  or  set  aside  for  cause  shown,  whether  a  judgment  has  been 
rendered  on  it  or  not.  Still,  so  far  as  resorted  to  for  showing  guilt  of  principal 
prima  facie  in  order  to  bring  on  trial  of  accessory,  they  stand  on  same  footing. 
Jd, 

1.5.  The  constitutional  provision  that  every  person  charged  with  an  offence 
shall  have  privilege  of  counsel,  would  amount  to  nothing  if  counsel  for  accused 
were  not  allowed  sufficient  time  to  prepare  his  defence.  Blackman  v.  Stattf 
543. 

16.  Where  crime  charged  was  murder,  committed  early  in  September,  and 
court  met  on  fourth  Monday  same  month,  bill  of  indictment  was  found  on  Tues- 
day, and  on  Wednesday  court  assigned  accused  counsel  and  announced  it  would 
take  up  case  on  Friday  following,  and  counsel  asked  for  continuance,  as  they 
had  not  had  time  to  confer  with  prisoner  and  prepare  his  defence,  be  bavin;; 
been  brought  from  jail  of  another  county  late  on  Thursday  evening  before,  the 
continuance  should  have  been  granted.     Id, 

17.  There  is  no  such  inflexible  rule  of  law  as  that  no  person  can  be  convicted 
on  testimony  of  accomplice  unless  corroborated  by  other  evidence.  It  is  for 
jury  to  pass  on  credibility  of  accomplice  as  on  that  of  every  other  witness. 
Statements  of  accomplice  should  be  received  with  caution,  and  court  should  so 
advise  jury,  but  if  testimony  carries  conviction,  and  jury  are  satisfied  of  its 
truth,  they  should  give  it  same  effect  as  that  of  witness  not  implicated  in  offence. 
Bacon  v.  State,  543. 

18.  It  is  not  error  to  charge  that  if  witness  sworn  in  case  is  an  accomplice, 
his  testimony  without  more,  cannot  convict,  but  if  jury  believe  from  evidence, 
that  witness  was  not  an  accomplice,  then  his  evidence  alone  may  convict ;  and 
this  would  be  true  though  he  was  charged  in  indictment  with  the  crime,  and  his 
own  testimony  alone  showed  be  was  not  an  accomplice,  and  though  he  was 
present,  if  that  presence  was  constrained,  or  he  was  enticed  there  by  false  claim 
of  defendant  and  another  to  the  property  and  an  anticipated  lawsuit  about  it. 
Bemhard  v.  State,  543. 

II.  Intoxicating  Liquors. 

19.  Licensed  dealer  in  spirituous  liquors  cannot  escape  penalty  for  unlawfully 
selling  to  minor  by  proving  that  sale  was  made  by  his  barkeeper,  during  his 
absence,  without  his  knowledge,  and  contrary  to  his  instructions  given  in  good 
faith,  and  which  were  so  undeistood  by  barkeeper.     Carroll  v.  Sate,  74. 

20.  Under  statute  imposing  fine  for  sale  of  liquor  to  minor,  no  conviction  can 
be  had  if  accused  made  sale  atler  exercise  of  proper  caution  and  in  honest 
belief  that  purchaser  was  of  lawful  age.     Kreamer  v.  StcUe,  517,  and  note, 

21.  An  indictment  charging  single  sale  to  one  person  only,  for  one  price,  of 
a  number  of  commodities,  the  unlawful  sale  of  either  one  of  which  would,  under 
the  statute,  constitute  a  public  offence,  is  not  bad  for  duplicity.    Id, 

III.  Larceny, 

22.  It  is  error  to  instruct  jury  that  the  possession  of  stolen  property  soon  af^ 
theft  is  sufficient  to  convict,  unless  satisfactorily  explained,  and  that  an  alibi 
must  be  clearly  and  satisfactorily  proved  ;  if  they  have  a  reasonable  doubt  of 
prisoner's  guilt,  they  should  acquit :  Hoge  v.  People,  738. 

23.  Defendant  was  indicted  for  larceny  of  gold  watch.  On  trial,  an  expert 
testified  that  the  property  stolen  was  not  a  gold  watch,  though  known  to  the 
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people  as  such,  bat  was  called  by  the  trade  a  filled  case.  All  the  witnesses 
spoke  of  it  as  a  gold  watch,  and  it  bad  every  appearance  of  being  such.  Utld^ 
that  there  was  no  variance  between  the  allegation  in  the  indictment  and  the 
proof.   Glovtr  v.  Statt^  673. 

IV .  Murder,    See  supra^  \  6. 

24.  Where  there  is  no  doabt  that  prisoner  be<ran  encounter  resnlting  in 
death,  previoas  threats  of  deceased  are  not  admisfible,  there  being  no  evidence 
of  intention  at  time  of  killing  to  execute  the  threats.     Bond  v.  State,  345. 

25.  Nor  is  evidence  of  reputation  of  deceased  as  violent,  quarrelsome  and 
dangerous  man  admissible  when  prisoner  is  assailant,  without  reasonable  ground 
to  believe  himself  in  danger  of  serious  bodily  harm.    Id, 

26.  On  trial  for  murder,  evidence  of  what  occuiTed  at  saloon  half  a  square 
from  where  homicide  took  place,  four  or  five  minutes  before  the  killing,  is  ad- 
missible, to  show  general  conduct  of  prisoner  immediately  preceding  the  killing, 
that  he  was  armed  and  in  frame  of  mind  likely  to  result  in  mischief.  Kernan 
y.  State,  792. 

27.  What  was  said  and  done  by  others  at  same  time  and  in  company  with 
prisoner,  was  only  a  part  of  what  be  was  directly  connected  with  and  necessary 
to  an  intelligent  appreciation  of  his  actions.    Id. 

V.  Wife  Beating. 

28.  Where  several  witnesses  testified  to  distinct  beatings  given  the  wife  by 
the  husband,  at  no  great  intervals  apart,  but  all  within  two  years  before  the 
indictment  was  found,  no  two  of  the  witnesses  testifying  to  the  same  cruel 
treatment,  it  was  error  for  the  court  to  compel  the  state  to  elect  one  of  these 
transactions  on  which  it  would  rely,  and  when  the  election  was  made,  rule  out 
all  the  evidence  in  relation  to  the  others.     Member  v.  The  State,  141. 

CUSTOM.     See  Aoekt,  7.     Contract,  20.    Insurance,  IS,  26. 

DAMAGES.  See  Attachment,  14.  Common  Carrier,  13.  Constitutional 
Law,  9,  48.  Contract,  8,  19.  Hiouways.  &c.,  2.  Injunction.  2. 
Ofvicbr,  2.  Patknt,  2.  Railroad,  8.  Specific  Performance.  Tres- 
pass. United  States  Courts,  S,  4.  Waters  and  WATKR-CouKtixs, 
3-5. 

1 .  When  a  bond  in  usual  form  for  $500,  was  conditioned  that  the  obligor 
should  never  open  and  keep  a  barber  shop  within  a  certain  town,  the  sum 
named  held  to  be  a  penalty  and  not  liquidated  damages.  Burrill  v.  Dagpett, 
142. 

2.  Expenses  of  litigation  do  not  fall  under  head  of  punitive  damages,  but 
stand  by  themselves,  and  may  be  recovered  whenever  defendant  has  caused 
plaintiff  unnecessary  trouble  and  expense.     Mosehg  v.  Sanders,  544. 

3.  Where  cau&e  of  action  is  negligence  of  municipal  corporation  in  improve- 
ment of  street,  injury  is  complete,  and  all  damages,  present  and  prospective, 
may  be  recovered  ;  a  second  action  will  not  lie  for  fresh  damages  resulting 
from  said  improvement.     City  v.  Voegler,  101,  and  note, 

4.  Semble  :  A  temporary  wrong  miuht  be  done  under  such  circumstances  as 
would  make  it  reasonable  to  presume  defendant  would  right  the  wrong  before 
recurrence  of  loss,  and  in  such  cases  a  second  action  might  lie  for  fresli  dam- 
age.    Id, 

5.  If  lack  of  care  and  skill  in  devising  plan  of  improvement  is  so  great  as 
to  constitute  negligence,  municipality  is  liable  for  errors  of  judgment.     Id, 

6.  Punitive  not  recoverable  where  conductor,  in  obedience  to  rules  ordered 
purchaser  of  first  class  ticket  to  occupy  car  not  so  comfortable  as  one  from  which 
he  was  removed,  hut  used  no  force  or  insult  in  removing  him.  Holmee  v.  Rail- 
road Co,,  474. 

7.  Where  plaintiff  is  aware  of  certain  rules  of  railroad  company,  and  takes 
passage  to  violate  these  rules  and  bring  suit,  his  declarations  to  this  effect  are 
admissible  in  mitigation  of  damages.     Id, 

8.  In  action  of  lessee  of  mill,  against  lessor,  for  diversion  of  water,  depriv- 
ing plaintiff  of  demised  water-power,  evidence  of  profits  made  is  admissible  on 
question  of  damages,  loss  of  profits  being  a  consequence  parties  could  rea- 
aonably  have  anticipated.     Crawford  y.  Parsons,  406. 
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9.  In  determining  Talne  of  lands  taken  for  pablic  parposes,  their  market 
Talue  is  the  thing  to  consider.  Compensauon  to  owner  is  to  be  estimated  br 
uses  for  which  the  lands  are  suitable,  having  regard  to  existing  wants  of  com- 
munity, or  such  as  may  be  reasonably  expected  in  immediate  future.  Ijoho  y. 
Baiirvad,  474. 

10.  Measure  of,  for  breach  of  contract  of  sale  of  personal  property,  is  dif- 
ference between  market  prioo  at  place  of  delirerVi  and  contract  price.  Equjit^ 
able  Co.  v.  halt.  Co.,  739. 

11.  If  there  is  no  regular  market  price  at  place  of  delivery,  and  goods  are 
costly  and  difficult  of  transportation  from  a  distance,  and  are  to  be  used  for 
manufacturing  purposes,  then  market  price  may  be  arrived  at,  by  deducting  coat 
of  manufacturing  and  price  of  raw  material,  from  market  price  of  maDufac- 
tured  article.     Id. 

DEATH.     See  Coktract,  10. 

DEBTOR  AND  CKEDITOR.     See  Equity,  11, 12.    Etidbhoe,  21.    Tmajtd, 
1.     Guaranty,  1.     Mortoaok,  16.     Sale,  II,  12. 

1.  Retention  of  personal  property  by  vendor  after  sale,  is  prinui  Jade  eYi- 
dence  of  fraud,  explainable  by  showing  that  the  retention  is  inconsistent  with 
the  deed,  or  unavoidable  or  temporary,  or  for  reasonable  conveuience  of  ven- 
dee.    HoUiday  v.  McKinne,  345. 

2.  Creditors  of  intestate  can  question  his  fraudulent  transactions  by  proper 
proceedings  in  the  courts.     Id. 

3.  Better  rule  is  not  to  permit  reprcsentatire  of  estate  to  question  snch  trans- 
actions for  benefit  of  creditors.     Id. 

4.  Vendee  who  takes  possession  subsequent  to  sale,  but  before  rights  of 
creditors  have  accrued  by  attachment  or  otherwise,  can  bold  property  against 
creditors.     Gilbert  v.  Decker^  739. 

5.  Presumption  of  fraud  from  retention  of  possession,  is  only  raised  in  favor 
of  attaching  creditors  or  those  who  st^ind  in  their  position,  and  does  not  exist 
in  case  of  sale  of  propeity  exempt  from  execution.     Id. 

6.  It  was  shown  that  A.  owed  B.  a  delit  which  he  had  given  a  mortgage  to 
secure ;  that  B.  purchased  other  notes  of  his  without  his  knowledge  :  and  tliat 
he  had  sent  B.  cotton  to  be  credited  on  his  indebtedness.  Hetd,  that  A.  mani- 
festly intended  to  pay  the  mortgage  debt,  and  that  payment  should  have  been  «> 
applied.     HotUtf  v.  Hardeman,  544. 

7.  When  one  purchases  goods,  being  insolvent  and  not  intending  to  pay  for 
them,  and  conceals  his  insolvency  and  his  intention  not  to  pay,  he  is  guilty  o(  a 
fraud,  which  entitles  the  vendor  if  no  innocent  third  party  has  acquired  an 
interest  in  them,  to  disaffirm  the  contract  and  recover  the  goods.  Johnaon  ▼. 
O'Donnell,  142. 

8.  Where  a  bill  in  equity  showed  goods  so  purchased  to  have  been  fraudu- 
lently transferred  to  other  parties  also  made  defendants,  it  was  held  that  the  sub- 
ject-matter being  the  goods,  in  order  to  avoid  a  niultiplicity  of  suits,  courts  of 
equity  would  have  jurisdiction,  there  being  no  objection  of  multifariousness  or 
misjoinder  of  defendants.     Id, 

9.  A  debtor  for  the  purpose  of  defeating  his  creditors,  conveyed  his  property 
to  his  son  with  understanding  that  it  should  be  reconveycd  to  him  wlien 
requested,  and  if  reconveyance  was  not  demanded  then  that  son  should  provide 
for  him  during  his  life,  and  have  property  at  his  death.  Htid,  that  the  convey- 
ance was  merely  colorable,  that  a  secret  trust  existed  for  the  grantor,  and  there- 
fore, the  sale  was  void  both  as  to  precedent  and  subsequent  creditors.  Gortkm 
V.  Reynolds^  142. 

10«  A.  being  indebted,  conveyed  his  land,  and  afterwards  judgments  wero 
obtained  against  him  on  this  antecedent  indebtedness.  B..  with  notice  of 
conveyances,  advanced  a  sum  sufficient  to  pay  off  these  judgments,  which 
were  then  assigned  to  him,  and  as  further  security,  A.  gareB.  bond  with  higlier 
rate  of  interest,  and  mortgage  of  land  embraced  in  said  conveyances.  In  action 
by  B.  against  A.  and  his  grantees  to  foreclose  mortgage,  Heid,  that  the  con- 
veyances were  not  a  fraud  upon  any  rights  which  B.  was  seeking  to  enforce ; 
and,  therefore,  whether  A.  owed  any  other  debts  at  the  time  he  made  convey- 
ances was  irrelevant  in  this  action.     Carrigan  v.  Bjfrdf  209. 
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DECEDENTS'  ESTATES.  See  Contliot  or  Laws,  5.  Dsbtob  akd  Crbd- 
ITOK,  3.     Ekborb  and  Appeals,  7.    Imvakt,  1. 

1.  Dubt  due  bj  decedent  as  surety  on  coanty  treasurers'  bond,  is  a  "debt 
doe  to  the  public,"  and  as  such  entitled  to  priority.     Baxter  ▼.  Baxter ^  210. 

S.  Executors'  verbal  statements  to  creditor  of  estate,  that  his  claim  was  all 
right,  and  that  thej  would  pay  it  as  soon  as  tliej  had  money  enough,  will  not 
excuse  creditor's  neglect  to  present  claim  to  them  formally  within  timA  limited 
by  order  of  court ;  nor  will  allegation  that  they  have  wasted  the  estate,  unsup* 
ported  by  statement  of  facts,  render  them  personally  liable  to  creditors  of  estate. 
ijewU  V.  Champion^  209. 

8.  In  a  proceeding  by  an  administrator  for  leave  to  sell  land  to  pay  debts  the 
court,  exercising  a  mere  statutory  authority,  has  no  jurisdiction  to  determine 
conflicting  titles  to  the  land.  It  may  determine  all  questions  relating  to  the  sale, 
but  in  respect  to  land  can  only  find  that  decedent  had  a  claim  to  same,  and  pur- 
chaser will  take  subject  to  adverse  claims  of  title  and  must  establish  his  right  to 
possession  by  action  in  court  of  law  where  legal  titles  are  cognisable.  Harding 
v.  Le  Mojfne^  148. 

4.  If  in  such  proceeding  paramount  owner  of  land  is  made  defendant,  he 
should  assert  his  rights  to  prevent  an  estoppel  m  fxus,  even  though  an  issue  to 
determine  same  could  not  be  entertained.     Id. 

DECEIT. 

1 .  Plaintiff  alleged  in  complaint  that  as  sab-oontractor  in  oonstmction  of  build- 
ing for  defendant  he  had  inchoate  lien  for  his  claim  and  was  about  to  perfect 
it,  when  defendant,  to  prevent  his  doing  so,  falsely  represented  to  him  that  she 
had  paid  original  contractor  in  full,  and  that  plaintiff,  belieying  the  representa- 
tion, did  not  perfect  his  lien  ;  claiming  damages  for  false  representation.  Heid^ 
on  demurrer  to  complaint  that  it  presented  gmd  cause  of  action.  Alexander  v. 
Church,  739. 

2.  And  held  not  to  affect  case,  that  it  did  not  appear  that  original  contractor 
was  irresp«>n6ible,  nor  that  demand  had  been  made  on  him.    Id, 

DEED.     See  An BXT>xBKT,  4.    Equity,  4.    Etidbncb,  3.    Fbaud,  1.    Hus- 

BABD  AND  WlTB,  18.      MoBTOAOB,  23. 

1.  Maker  may  prove  there  was  no  acknowledgment  of  deed,  but  if  acknow- 
ledged, officer's  certificate  is  conclusive  of  terms.    Putff  v.  Gritard,  210. 

2.  There  cannot  be  a  delivery  of  a  deed  to  the  grantee  la  sscrow.  Such 
delivery  makes  the  deed  an  absolute  one  to  the  grantee.  Stevenson  v.  Cropwell, 
148. 

3.  Conveyance  of  land  after  delivery  is  binding  on  grantors  without  any 
acknowledgment.  The  purpose  of  acknowledgment  is  to  prove  execution  of 
deed,  and  when  this  is  otherwise  proved,  it  is  as  binding  as  if  properly  acknow- 
ledged.    Robinson  v.  Rotnnton^  678. 

4.  A  '*  reservation  "  is  something  newly  created  or  reserved  out  of  the  thing 
granted  ;  an  exception  is  part  of  the  thing  granted.  EUioU  v.  SmaU^  714,  and 
not€. 

5.  Warranty  deed  convoyed  parallelogram  of  land  "containing  five  acres," 
hut  <*  reserving  from  said  grant  a  strip,  thirty-throe  feet  wide  on  the  south  side 
of  said  tract,  for  a  public  street."  Held^  that  fee  to  strip  thirty-three  feet  wide 
was  in  grantee  ;  and  that  if  it  was  either  an  exception  or  reservation,  it  was 
the  latter.    Id, 

6.  A  deed  conveying  to  the  grantee  his  heirs  and  assigns  forever,  the  right 
of  having  and  repairing  a  dam  on  certain  premises,  with  the  right  to  so  much 
of  premises  as  may  be  necessary  on  which  to  build  and  maintain  the  dam,  con- 
veys a  fee  in  the  land  upon  which  the  dam  stands.  InkabiUaUa  Sear$mont  v. 
Plimpton  f  148. 

7.  Assignee  for  benefit  of  creditors  is  not  bona  fide  purchaser  for  value  so  as 
to  make  assignor's  deed  to  him  have  precedence  over  deed  of  real  estate  from 
assignor  to  purchaser  fbr  valuable  consideration,  which  was  delivered  before, 
but  not  recorded  until  after  assignment  deed  ;  even  thongh  the  creditors  have 
executed  a  general  release  of  all  claims  against  debtor,  in  consideration  of  as- 
signment.    Tyler  V.  Aberghf  739. 

8.  Whether  if  release  had  been  executed  on  faidi  of  debtor's  ownership  of 
Vol.  XXXIV.— 104 
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real  estate  in  question,  this  would  have  constitated  assignee  or  creditors  lona 
fidt  parchasers  within  the  meaning  of  Maryland  code,  QfUKi^t  T^er  t. 
Aberghf  789. 

9.  One  who  has  aooepted  specific  property  in  payment  of  spedfie  debt,  is 
within  the  act.    Id. 

10.  General  deed  of  premises  lying  upon  bank  of  rirer,  in  which  is  con- 
structed a  canal,  oonreys  grantor's  rights  to  centre  of  stream.  JDajf  t.  P.  Y.  fr 
a  Rd,,  740. 

1 1.  Where  the  canal  company  had  right  only  to  nse  for  canal  purposes,  bed 
and  waters  of  such  riTer,  on  ouster  of  such  company  from  its  corporate  fran- 
chises, and  its  dissolution  by  order  of  court,  the  trustees  winding  up  its  affairs 
have  no  power  to  convey  such  rights,  but  thoy  revert  to  the  proper  owners.  Id. 

DELIVERY.     See  Contraot,  IR.    Gift,  3,  4. 

DEMURRER.    See  Cokstitutiokal  Law,  41.    Equity,  2.    Fkauos,  Stat- 
ute of,  8.   LixiTATiovB,  Statute  OF,  3.   Maitdamus,  4.  Nsouokhce,  17. 

DESCENT.     See  Confuct  of  Laws,  5,  9. 

DEVISE.    See  Will,  3,  6,  8. 

DIVIDENDS.     See  Attachmbitt,  5.    ('orfobation,  33. 

DIVORCE.    See  Husbahd  akd  Wife,  I. 

DOMICILE.    See  Cokfliot  of  Laws,  5,  6.    Exsgutobs  axd  Adxihistsatoks, 
1.    United  States  Courts,  1. 

When  a  home  of  a  person  is  once  established  in  a  town,  it  requires  less  proof 
to  show  continuance  there,  than  would  be  necessary  to  show  both  establishment 
and  continuance.  Bodily  presence  at  all  times  is  not  neoessaiy  to  show  con- 
tinuance. The  departure  of  a  minor  daughter  from  home  for  temporary  em- 
ployment, leaving  behind  articles  not  required  for  immediate  use,  even  though 
she  receives  the  wages  of  her  labor  for  her  own  use,  is  not  sufficient  to  nis« 
presumption  of  emancipation,  and  these  facts  together  with  expression  of  an 
intention  to  return  and  actual  returning  to  visit,  to  repair  wardrobe,  and  on 
account  of  sickness,  are  sufficient  evidence  of  continuance  of  domicile.  inAofr- 
iiants  Seamumt  t.  InhabitanU  TTiomdike,  143. 

DONATIO  CAUSA  MORTIS.    See  Confliot  of  Laws,  1.    Gift,  1,  2,  3. 

DOWER, 

When  widow  is  entitled  to  dower  in  land  which  has  been  divided  by  parti- 
tion between  several  persons,  she  may  bring  a  separate  suit  against  the  owner 
of  each  portion.  Perhaps  she  may  proceed  against  all  in  one  suit,  bnt  she  is 
not  compelled  to  do  so.     Cobum  y.  Harrington,  144. 

EASEMENT.    See  Covtbact,  U.    Deed,  6.    Ejbctxebt.     Hiobwats,  1. 
LicBirsB,  2,  3.    Watbxs  avd  Watbb-Coubsxs,  6-9. 

EJECTMENT.    See  Husband  ahd  Wifb,  14.    Mobtoaob,  SS.    Rbmotal  of 
Causes,  8. 

Certain  persons  were  permitted  to  build  a  public  hall  as  a  second  story  of  new 
school  house,  and  an  agent  authorized  by  the  district  leased  that  second  story 
to  the  builders  of  it,  with  necessary  easements  of  ingress  and  egress,  and  with 
equitable  provisions  as  to  use  and  repair  of  the  building,  Ac.,  *'  so  long  as  the 
building  shall  stand."  The  building  was  occupied  in  accordance  with  the 
agreement,  for  nearly  thirty  years,  when  the  district  voted  *'  to  sell  the  school 
house  and  lot  under*'  the  hall,  and  by  deed  their  agent  oonreyed  all  their  inter- 
est  in  the  lot  and  building  thereon.  In  a  real  action  by  the  grantee  against  the 
occupants  of  the  hall,  the  court,  after  discussing  the  nature  of  the  titles,  keld^ 
that  dofendanf>,  having  disclaimed  all  but  the  hall  with  its  easements,  and  being 
m  possession  of  that,  have  a  color  of  title,  and  plaintiff  had  failed  to  show  a 
better  one.     Peaks  v.  Belthen,  144. 

ELECTION.     See  Will,  12. 

ELECTIONS.     See  CoKSTiTtTTiONAL  Law,  2,  18. 
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EMINENT  DOMAIN.    See  Cokstitutiokal  Law,  III.    Damages,  9. 

EQUITY.  See  Actxoh,  1,  2.  Aobnt,  IS.  Axbkdmbnt,  1-4.  Arbitkatiok, 
1,  2.  AsBiovMBNT,  1-6.  Corporation,  1,  6,  S3.  Cotbnakt,  1.  Costs,  S. 
Debtor  abd  Crbditob,  9.  Errors  abo  Appeals,  1.  Exbcutors  akd 
Admibxstrators,  2.  Gift,  4.  Injumctiob,  3,  6.  Ibsurabcb,  18,  24. 
License,  2,  3.  Lien,  1,2.  Limitations,  Statutb  of,  10.  Lis  Pendens. 
Mobtoaob,  9,  10,  24.  MuNioiPAL  Corporation,  1 1-IS.  Partition,  2. 
Partnbbship,  10,  U.  Public  Polict,  S.  Recbiter,  7.  Tax  and  Tax- 
ation, 6.     Traob-Marx,  S.     Usurt,  7. 

1.  Answer  upon  oath  to  bill  in  equity  that  does  not  call  for  answer  upon  oath, 
docs  not  operate  as  evidence  of  facts  stated  therein.     Clay  v,  TW/e,  544. 

2.  J^rd  Bacon's  ordinance,  declaring  that  all  suits  under  the  value  of  10/. 
shall  be  dismissed,  is  in  force  in  New  Jersey ;  and  defendant  may  make  the  ob- 
jection, either  by  demurrer  or  by  motion  on  notice.     Allen  v.  Demarett^  611. 

3.  Oral  agreement  by  directors  to  indemnify  one  of  their  number  who  en- 
dorses promissory  note  for  benefit  of  the  corporation,  is  not  within  Statute  of 
Frauds  and  remedy  thereon  at  law  is  adequate.     Corteljfon  v.  Hoaglandy  210. 

4.  Stipulation  in  deed  of  lot  in  grounds  of  Camp- Meeting  Association,  pro- 
hibiting erection  or  use  of  buildings  for  stores,  hoarding-houses,  hotels,  or  sta- 
bles thereon,  without  consent  of  association,  is  enforcible  by  injunction.  Win- 
mpetaukee  ▼.  Gwdon^  475. 

5.  Equity  to  have  the  securities  embraced  in  trust  for  benefit  of  creditors  of 
different  classes,  marshalled  and  appropriated  in  exoneration  of  liens  of  less 
preferred  class,  is  an  equity  against  the  debtor,  and  not  against  the  doubly 
secured  creditor,     B>pe  v.  Harris^  346. 

6.  Right  of  debtor  to  homestead  is  superior  to  that  of  all  creditors  except  so 
far  as  it  may  be  impaired  by  voluntary  act  of  claimant.     Id, 

7.  Debtor  understand ingly  and  deliberately  conveying  property  to  hinder  or 
defraud  creditors  cannot  recover  it.     Nichol$  t.  McCarthjf^  740. 

8.  But  whether  party  guilty  of  independent  fraud  in  receiving  or  retaining 
property  upon  such  conveyance  should  be  allowed  to  avail  himself  of  fact  that 
conveyance  to  him  was  made  to  defraud  creditors,  as  defence  against  suit  to  re- 
cover property  back,  quaere ;  court  inclined  to  opinion  that  such  qualification  of 
rule  would  be  reasonable.    Id, 

9.  Where  court  of  equity  attempts  to  act  directly  upon  property,  whether  real 
or  personal,  it  is,  in  absence  of  statutory  regulation,  essential  that  said  pro- 
perty be  within  territorial  jurisdiction  of  court.    JoAiwon  v.  Gtbtom^  673. 

10.  But  where  one  claims  property  situate  in  foreign  jurisdiction,  which  in 
good  conscience  belongs  to  another,  the  latter  may  sue  him  in  equity  wherever 
he  may  be  found  and  compel  a  conveyance.  In  such  case  decree  operates  on 
person  of  defendant.     Id, 

l\.  Creditor  may  maintain  bill  to  set  aside  fraudulent  conveyance  of  his 
debtor  wherever  debtor  and  fraudulent  vendee  may  be  found.  In  such  case 
court  does  not  act  upon  land  itself,  but  simply  declares  conveyance  void,  and 
removes  same  as  an  obstruction  to  creditor's  legal  remedy.    Jd, 

12.  Where  debtor  conveys  all  his  property  in  distinct  parcels  to  separate  par- 
ties and  dies,  creditors'  biU  to  set  aside  said  conveyances  for  fraud  may  include 
all  the  grantees.  In  determining  whether  bill  is  multifarious  much  is  left  to 
discretion  of  court.    Brian  v.  Thomae^  74. 

IS.  Where  several  respondents,  acting  independently,  deposited  refuse  mate- 
rial, Ac.,  arising  from  operation  of  their  mills  into  same  stream,  where  it  com- 
mingled into  one  indistinguishable  mass  before  reaching  complainant's  premises; 
Ae/cf,  that  all  the  respondents  may  be  joined  in  same  bill  to  restrain  the  nui- 
sance.    Loehoood  Co,  v.  Lawrence^  75. 

14.  A  receiver  filed  a  bill  in  his  own  name  to  foreclose  a  mortgage  made  to 
A*  in  trust  for  B.  It  not  appearing  by  the  recitals  of  the  bill  that  the  decree 
appointing  the  receiver  transferred  to  him  the  legal  title  which  A.,  as  trustee, 
bad  in  the  mortgage :  Held^  that  A.  was  a  necessary  party  to  the  bill.  Tyfvn 
▼.  Appiegate^  144. 

15.  Fwther  recitals  in  the  bill  justified  the  conclusion  that  the  decree  divested 
B.  of  her  interest  in  the  mortgage,  and  rested  that  interest  in  three  persons 
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named  in  tbe  bill :  BtUd^  that  these  three  were  necesMiy  parties  to  the  bill,  b«tt 
that  B.  was  not.     Tyson  ▼.  Applegate,  144. 

16.  The  mie  that  cestui  que  truttentf  as  well  as  tmstee,  should  be  made  par- 
ties to  bill  to  foreclose  mortgage  is  to  be  observed  where  the  former  are  known 
and  not  so  numeroas  as  to  render  such  practice  hi^rhly  inconTenient.    Id. 

17.  It  in  not  essential  to  enforcement  of  contract  for  sale  of  lands  that  it 
should  be  signed  by  complainant  as  well  as  bj  defendant.  CarakuddeH  t.  Ken- 
nedff^  145. 

18.  A  contract  induced  by  fraudulent  representations  would  not  be  enforced 
in  equity,  even  though  parties  did  not  intend  to  make  representations  part  of 
contract.     M 

19.  If  tender  of  purchase-money  is  refused  by  party  on  ground  that  he  is  not 
bound  to  convey,  the  propriety  of  tender  cannot  afterwards  be  objected  to 
because  there  was  a  misdescription  of  land  in  deed  which  lie  was  requested  to 
execute  at  time  of  tender.     Id, 

20.  Oral  evidence  is  not  competent  to  establish  agreement  to  change  descrip- 
tion of  land  previously  bargained  for  by  a  written  contract  signed  by  vendor. 
Id. 

21 .  Where  release  to  railroad  company  for  injuries  received  is  brought  about 
by  fraud,  or  where  there  has  been  no  aggre^io  mentium,  or  where  unconscion- 
able advantage  has  been  gained  by  mere  mistake  or  misapprehension,  and 
where  there  is  no  gross  negligence  on  part  of  plaintiff,  equity  will  interfere,  in 
its  discretion,  to  prevent  intolerable  injustice.     Btair  v.  C,  A,  Rd.^  611. 

22.  Chancery  will  not  reform  promissory  note  payable  tn/ti/uro,  with  ten  per 
cent,  interest  from  date,  by  adding  words  '*  until  paid,"  tbongh  parties  intended 
it  to  bear  that  interest  af^er  as  well  as  before  maturity,  if  ^y  omitted  the 
words  only  because  they  thought  them  unnecessary.  A  contract  written  as 
parties  intended  it  to  be  written,  cannot  be  reformed  for  their  mistake  of  its 
legal  effect.     Rector  ▼.  CoUiru,  544. 

23.  Assignee  of  void  security,  issued  in  lien  of  valid  one,  ia,  in  eqnity,  sub- 
rogated to  all  rights  of  his  assignor  (the  holder),  in  original  secnrity,  and  is 
entitled  to  have  it  delivered  up  to  him,  and  if  imperfect,  to  have  it  reformed  by 
party  that  executed  it,  or  his  successor  in  o£Bce.     Goldsmith  v.  Stewart^  210. 

ERRORS  AND  APPEALS.    See  Criminal  Law,  1,  7,  18.  Ikvaht,  2,  S.  Pio- 

HIBITION. 

1 .  No  appeal  lies  from  an  order  of  court  of  equity  dismissing  petition  for  re- 
hearing.    Zimmer  v.  Miller,  347. 

2.  Supreme  Court  of  United  States  has  jurisdiction  to  review  judgment  of 
state  court,  denying  that  defendant  is  entitled  to  immunity  from  second  trial  for 
same  offence,  by  reason  of  Art.  V.  of  Amendments  Constitution  United  States. 
Boliananv,   WomBka,  544. 

3.  Upon  motion  to  dismiss,  this  court  cannot  consider  merits  of  question  on 
which  its  jurisdiction  depends,  unless  there  is  also  a  motion  to  affinn.     Id, 

4.  Supreme  Court  of  United  States  cannot  review  weight  of  evidence,  and 
can  look  into  it  only  to  see  whether  there  was  error  in  not  directing  verdict  for 
plaintiff  on  question  of  variance,  or  because  there  was  no  evidence  to  sustain  the 
verdict.     Lancaster  v.  Coliins,  75. 

5.  Decision  as  to  which  party  shall  make  dosing  alignment  is  not  reviewable. 
Id. 

6.  Motion  filed  April  26th  1886,  to  reinstate  case  docketed  August  1 1th  1883, 
submitted  January  7th  1886,  and  dismissed  for  want  of  jurisdiction  January 
19th  1886,  was  denied,  because  court  was  not  willing,  at  so  late  a  day,  to  re- 
ceive and  consider  affidavits  to  supply  defect  in  record.  Johnson  v.  WiUdns, 
475. 

7.  Where  suit  is  brought  against  heirs  to  enforce  their  liability  for  payment 
of  note  on  which  ancestor  was  bound,  and  they  plead  neither  counter-claim  nor 
set-off,  and  ask  no  affiimative  relief,  and  separate  judgments  are  rendered 
against  ench  for  his  proportionate  share,  the  Supreme  Court  of  United  States 
has  jurisdiction  in  eiTor  only  over  those  judgments  wliich  exceed  $5000.  ffem- 
derson  v.    Wadsworthf  75. 

8.  Defendant  in  execution  delivered  to  sheriff  sufficient  money  to  satisfy  it  on 
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his  a^eeiDg  to  return  it  if  supersedens  was  obtained  hj  certain  day,  but,  if  not, 
to  apply  it  to  satisfy  execution.  No  supersedeas  having  been  obtained  witliiu 
time  stated,  sheriff  paid  over  money  in  satisfaction  of  execution.  Ueld^  tl:at 
defendant  did  not  waive  his  right  to  prosecute  writ  of  error  to  judgment  on 
which  execution  was  issued.     Burrouw  v.  MirJUer,  674. 

9.  In  suit  to  collect  interest  due  on  certain  bonds  of  a  railroad  by  foreclosure 
of  mortgage  made  to  secure  series  of  bonds  aggregating  $500,000,  the  bill  was 
dismissed.  Suit  was  brought  by  two  complainants  for  themselves,  and  all 
others  in  like  situation  who  might  join,  but  no  one  did  so.  The  principal  of 
complainants'  bonds  exceeded  $5000,  but  the  interest,  which  suit  was  brought 
to  recover,  was  less.  Heldt  that  matter  in  dispute  was  less  than  juribdictional 
limit  of  Supreme  Court  United  States.     Bruce  v.  Railroad^  406. 

10.  Writs  of  error  were  brought  to  Supreme  Court  of  Utah,  to  review  judg- 
ments a£Srming Judgments  of  District  Court  of  Utah,  rendered  on  convictions 
on  indictments  under  sect.  S  of  Act  of  Congress  of  March  SS,  1882,  for  cohab- 
iting with  more  than  one  woman.  Jonsdiction  of  Supreme  Court  of  United 
States  was  endeavored  to  be  sustained  under  sect.  S  of  Act  of  March  S,  1885, 
giving  jurisdiction,  on  appeal  or  writ  of  error  in  any  case  **  in  which  is  drawn 
in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under, 
the  United  States.''  Held^  that  all  that  was  drawn  in  question  was  whether  or 
not  there  was  error  in  administration  of  the  statute,  and  the  writs  were  dis- 
missed.    Snow  V,  United  State»f  475. 

ESTOPPEL.  See  Bills  and  Notes,  5,  17.  Insuxanob,  31.  MonTOAGK, 
37.  Municipal  CoRPORATioff,  2S.  Pabtxtioit,  1.    Rbmotalov  Causes,  4. 

EVIDENCE.  See  Attorkbt.  Bank,  20,  29.  Bills  and  Notbs,  1,  8,  14, 19. 
CoMJioir  Cabhibr,  8.  Cowtbaot,  21,  23.  Covstitctional  Law,  24,  41, 
48.  Criminal  Law,  7,  6,  17,  18,  24-27.  Damages,  7,  8.  Ebrors  and 
Appeals,  4.  Equitt,  1,  20.  Fobmbr  Bbcotbrt.  Husband  and  Wife, 
5,  6.  Insurance,  8,  25,  33.  Likitations,  Statute  of,  I,  2.  Li'natic, 
3,  4.  Masteb  and  Sebyant,  14,  15.  Mortgage,  13.  Neougenok.  5, 
13.  Notice.  Pabtnership,  4.  Pleading,  3.  Railroad,  10-12.  Tele- 
graph, 2.  Trial.  Trust  and  Trustee,  8,  10-12.  Usubt,  9.  Will, 
1,  16-21,  27,  28.     Witness. 

1.  Kulc  that  communications  between  doctor  and  patient  are  confidential  and 
inadmissible  may  be  waived  by  patient.     Biuir  r.  C  ^  A.  Rd.,  611. 

2.  Where  records  have  been  burned  or  destroyed,  the  entries  in  court  minute 
books  are  admissible  to  estabKsh  regularity  of  proceedings.  Hare  v.  HoUoman, 
346. 

3.  Where  land  has  been  sold  under  decree  of  court,  and  records  bare  been 
destroyed,  the  recitals  in  the  deeds  are  evidence  of  regularity  of  proceeding.  Id, 

4.  Where  question  is  as  to  authority  given  by  telegram,  party  sending  it 
should  not,  when  sued,  be  permitted  to  testify  what  his  intention  was  in  sending 
it.     MeirhartU  v.  A/oe/a,  346. 

5.  Where  telegrams  do  not  contain  entire  contract,  other  parts  may  be  proved 
by  verbal  testimony,  or  by  other  writings,  or  by  both.     Id. 

6.  Privilege  of  witness  not  to  criminate  himself  is  persona],  and  he  must  claim 
it  under  oath  :  neither  party  nor  counsel  can  make  the  objection.  Ctvb  v.  State, 
75. 

7.  Mere  statement  of  witness  on  oath  that  he  believes  answer  to  question  will 
tend  to  criminate  him,  will  not  suffice,  if  court  bo  satisfied  that  answer  will  have 
no  such  effect.     Id, 

8.  After  witness  has  been  sworn,  protection  may  be  claimed  at  any  stage  of 
inquiry.     Id, 

9.  Witness  to  refresh  his  recollection  may  refer  to  memoranda  made  by 
himself  or  others,  either  originals  or  copies  ;  such  memoranda  are  not  evidence 
to  go  to  jury.     Erie  Co,  v.  Miiier^  75. 

10.  In  civil  cases  verdict  of  jury  should  be  determined  by  mere  preponder- 
ance of  evidence,  even  though  conclusion  imputes  to  defendant  guilt  of  felony. 
Mead  v.  Hunted ^  76. 

11.  Evidence  of  declaration  of  son  of  one  of  parties  made  in  bearing  of  his 
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father,  who  remained  silent,  was  admitted  against  objection  and  jnry  insAiucted 
tliat  it  was  for  them  to  determine  what  significance  thej  would  attach  to  it. 
Hddj  no  error.    Johnton  v.  £>ay,  674. 

12.  Where  a  hypothetical  case,  covering  the  leading  facts  testified  to,  and 
practically  admitted,  is  stated  to  a  witness  shown  to  be  an  expert,  his  opinion 
based  on  such  hypothetical  case,  is  proper  evidence.     Lotz  t.  Scott,  281. 

13.  Tiie  contents  of  a  public  record  may  be  proved  by  the  production  of  the 
record  itself,  or  by  a  copy  duly  certified  by  proper  officer  or  by  an  examined 
copy  sworn  to  by  an  unofficial  witness  who  mode  the  examination.  Stat€  r. 
Lynde^  145. 

14.  Instructions  by  grantor  to  attorney  drawing  deed  are  not  ordinarily 
privileged  communications.  If  grantor  had  instructed  attorney  to  make  con- 
veyance to  grantee  in  trust,  it  would  he  competent  for  attorney  to  so  testify. 
Todd  V.  A/iMjofi,  741. 

15.  It  is  only  where  suit  is  upon  cause  of  action,  to  which  one  par^  is  dead, 
that  other  party  is  excluded,  to  preserve  mutuality.    Homer  v.  fVaxierf  741. 

16.  Where  such  contract  only  inddentnlly  arises  in  another  suit,  on  another 
contract,  and  about  something  else,  as  matter  of  evidence,  death  of  one  party 
does  not  close  mouth  of  other.     Id, 

17.  Party  disappointed  in  his  witness  may,  to  refresh  witness'  recollection, 
ask  him  if  he  has  made  contradictory  statements,  but  cannot  prove  such  state- 
ments by  other  witnesses,  unless  the  witness  is  one  whom  law  obliges  party  to 
to  call.     BUdreth  v.  Aldrick,  346. 

18.  Where  it  is  shown  that  evidence  of  indebtedness  of  party  to  decedent's 
estate,  has  been  suppressed  or  destroyed  by  debtor,  or  some  one  acting  in  his 
interest,  such  indebtedness  may  be  established  by  testimony,  which  would 
ordinarily  be  regarded  as  too  indefinite.     Lom  v.  DUley,  346. 

19.  Averments  under  oath  in  a  pleading  in  an  action  at  law,  are  competent 
evidence  in  another  suit  against  the  party  making  them ;  and  the  fact  that  they 
are  made  on  information  and  belief  goes  only  to  their  weight  and  not  to  their 
admissibility.     Pope  v.  Allis^  145. 

20.  In  action  to  recover  for  injuries  received  by  one  driving  on  highway, 
whose  horse  ran  and  bits  attached  to  harness  broke,  and  it  became  important  to 
determine  what  etfect  breaking  of  bits  had  on  accident.  He/d,  (1)  that  testi- 
mony of  witness  was  not  admissible  to  prove  that  bits  in  a  horse's  mouth  could  be 
broken  by  pulling  on  reins  ;  (2)  or  that  witness  had  had  bits  broken  in  way 
similar  to  that  Uie  plaintiff  claimed  his  were  broken.  CdrpaUer  v.  Tohr  ^ 
Corinthi  674.  • 

21.  A  receipt  is  only  prima  facie  evidence  of  what  it  imports,  and  may  be 
explained  or  contradicted  by  party  signing ;  but  a  settlement  and  receipt  in  full 
of  an  unliquidated  demand,  when  made  with  full  knowledge  of  all  circum- 
stances, is  bar  to  subsequent  action  on  the  demand,  although  creditor  accepts 
amount  paid  under  protest  and  threats  of  suit  for  balance  claimed  to  be  due. 
Railroad  v.  Allen,  544. 

22.  Montana  Statute  provided :  "  All  acts  of  the  legislature  declaring  that 
they  should  take  effect  from  and  after  their  passage,  shall  so  take  eflTect  only  at 
the  seat  of  government,  and  in  other  portions  of  the  territory  allowing  fif^n 
miles  from  the  seat  of  government  for  each  day."  Held,  where,  by  reason  of 
this  statute,  the  question  whether  a  certain  law  was  in  effect  at  a  certain  time 
ill  a  certain  part  of  said  territory,  depended  upon  distance  of  that  place  from 
seat  of  guvemment,  the  distance  was  a  fact  of  which  the  court  was  bound  to 
take  judicial  notice.     Hoyt  v.  Russell,  406. 

23.  Where  in  suit  brought  by  representatives  of  decedent,  the  testimony  of 
living  defendant,  concerning  conversations  bad  with  decedent,  is  admitted  with- 
out objection,  the  court  cannot  afterwards  strike  it  out,  because  its  admission 
is  oppoeed  to  the  statute.  Testimony  so  admitted,  can  be  struck  out  onlv  when 
its  exclusion  is  demanded  by  some  consideration  of  public  policT*.  Romlamd  r. 
Rowland^  145. 

24.  The  Compbtehgt,  as  Wititsssbs,  or  Hubbaxd  axo  Wirs,  353, 
417. 

EXCEPTION.     See  Deed,  4,  5. 
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EXECUTION.    Set  Cohbtitutiokal  Law,  1.    ExBacprxoir.    Hubbaxd  avd 
Wire,  II.    Pabtnkrbhip,  1,  2.     Offices,  1,  S.     Railroad,  7. 

1.  Court  of  county,  to  sheriff  of  which  oxecntion  has  been  issued  from 
another  county,  has  no  jurisdiction  of  motion  to  quash  levy  upon  lands  in  its 
county,  adrertised  for  sale  by  the  sheriff,  proper  forum  being  the  county  of  the 
judgment.     Afellier  r.  Bartlettf  %\l, 

2.  Statutes  of  Rhode  Island  provide,  that  execution  may  issue  against  body 
.       of  defendant  whenever  it  shall  be  made  to  appear  to  court,  which  rendered  the 

judgment  that  "  defendant  has  been  guilty  of  fraud  *  *  *  in  the  concealment, 
detention  or  disposition  of  his  property."  Hdd^  that  such  execution  properly 
issues  where  one  owns  a  patent  right  which  he  refuses  to  apply  to  payment  of 
judgment  against  him,  and  that  it  may  issue  without  notice  to  defendant. 
PetUirn  of  Ketne,  674. 

EXECUTORS   AND    ADMINISTRATORS.      See   CovitT.      Dxbtos   akd 
Crbditos,  S.    Dbobdbnt'b  Ebtatbb,  2-4.     OiFT,   2.     Inbaitt,    I,    IS. 

InBUBAKCB,  8-10,  25.      JUDOMBNT,   2.      LbOAOT.      L1IUTATIOH89   StATOTB 

OF,  9-12.     Ububt,  2.    Will,  4,  5. 

1.  Non- residence  does  not,  of  itself,  disqualify  for  oiBce  of  admiuistrator. 
Ehien  y.  EhUn,  475. 

2.  Executor  cannot^le  bill  against  his  co-executor,  to  compel  latter  to  pay 
to  him,  certain  claims  alleged  to  be  due  from  defendant  to  estate  of  decedent. 
Whiiing  v.  WMiing,  281. 

3.  Where  money  is  bequeathed  to  one  for  life,  with  remainder  to  another, 
and  executor  has  converted  it  to  his  own  use,  remainderman  cannot  sue  on  bond 
of  executor,  during  lifetime  of  tenant  for  life.     State  v.  Brown,  281. 

4.  In  sudi  case,  remainderman's  remedy  is  to  file  bill  in  a  court  of  equity,  or 
aoply  to  Orphans*  Court  for  order  oo  executor  to  bring  money  into  court  to  be 
safely  invested.    Id. 

6.  Upon  neglect  of  executor  to  comply  with  such  order.  Orphans'  Court  will 
revoke  bis  letters,  and  appoint  administrator  d.  b.  n.  c.  t.  a.,  and  direct  him  to 
bring  suit  on  testamentary  bond  of  recusant  executor.    Id. 

6.  Where  testator  devises  his  estate  among  his  children,  equally,  each  child's 
share  to  be  charged  with  all  advances  made  or  to  be  made  to  him  or  her,  ad- 
ministrators c.  t.  a.  have  right,  as  against  judgment  ereditors  of  one  of  his 
children,  to  impound  so  much  of  his  share  as  may  be  necessary  to  pay  judgment 
recovered  against  such  administrators  on  bond  of  such  child  on  which  testator 
waB  surety.     Stief  r.  CoUins,  741. 

7.  Mississippi  Code  of  1871,  sect.  217S,  by  which  any  action  to  recover  pro- 
perty, because  of  invalidity  of  administrator's  sale,  by  order  of  probate  court, 
must  be  brought  within  one  year,  "  if  such  sale  shall  have  been  made  in  good 
faith,  and  the  purchase-money  paid,"  does  not  apply  to  action  by  heir,  to  re- 
cover land  bid  off  by  creditor  for  payment  of  his  debt.  In  this  case,  no  bond 
was  given  as  required  by  statute.     Chy  r.  Field,  76. 

8.  Administrator  d.  b.  n.  is  officially  interested  in  his  predecessor's  bond,  to 
extent  of  nnadministered  assets,  and  may  originate  suit  thereon,  provided  his 
interest  has  been  spedflcally  ascertained  ;  otherwise  he  must  have  authority 
from  probate  court  to  bring  the  action,  and  cannot  rely  on  authorisation  given  to 
another.  In  either  case  he  must  allege  such  facts  in  writ,  as  will  authorize  him 
to  bring  and  maintain  action.   IVatennan  v.  Dockrajf,  545. 

EXEMPTION.    See  Dbbtob  avd  Cbbditob,  5.    Hubbahd  akd  Wivb,  11. 
Railroad,  7.  Subbtt,  4.    Tax  and  Taxation,  4. 

1.  Statute  exempting  debtor's  necessary  working  tools,  not  exceeding  in 
Talue  $200,  covers  only  tools  used  in  manual  labor ;  does  not  cover  lawyers'  law 
books.     Peiition  of  Church,  846. 

2.  Debtor  is  entitled  to  have  his  personal  property  exemption  ascertained  up 
to  sale.     State  v.  Harper,  347. 

a.  Allotment  of  exemption  may  be  corrected  until  execution  is  returned. 
Id. 

4.  If  property  of  debtor  hat  been  omitted  by  appraisers,  tliey  can  correct 
the  allotment.     Id. 

ft.  That  mortga^  is  unregistered  will  not  subject  to  sale  under  execation, 
property  which  would  be  exempt  if  there  were  no  mortgages.    Id. 


882  INDEX. 

EXEBIPTION. 

6.  Memben  of  inBolrent  firm  are  not  entitled  to  exemptions  allowed  hr  Uiw 
out  of  partnership  property  after  it  has  been  seized  to  satisfy  demands  of  firm 
creditors.     JRickardaon  r  Adler^  545. 

7.  Right  to  exemption  as  head  of  family  most  exist  at  time  creditor's  lien 
attaches.  To  become  bead  of  family  after  attachment  is  levied  will  not  exempt 
property  from  sale  under  judgment  of  condemnation.     Id, 

8.  One  partner,  with  assent  of  other,  is  entitled  to  bare  personal  property 
exemption  out  of  partnership  property  before  partnership  debts  are  paid,  al- 
though he  has  indiridual  property  sufficient  to  make  up  the  exemption.  Stat€ 
▼.  iTenan,  475. 

9.  A  general  waiver  of  exemption  of  wages  from  the  process  of  garnishment 
extending  indefinitely  is  void.     Green  v.  WaUon^  145. 

10.  Whether  special  waiver  upon  specific  wages  in  certain  employment  and 
for  a  certain  time  by  specific  orders  on  employers  f*V!^'T!*"g  snch  specific  waiver 
is  enforceable,  not  decided.    Li, 

EXPERT.    See  Eyidbitob,  IS. 

EXTRADITION.    See  CiuxiirAL  Law,  4. 

1 .  It  is  immaterial  whether  warrant  of  governor  of  one  state  for  arrest  of 
fugitive  from  another  is  based  on  original  i^davit  or  copy  thereof,  when  either 
one  presented  to  resident  governor  is  certified  to  o'ther  governor  as  authentic. 
KurtM  V.  SuUe,  345. 

2.  Furtive  from  justice  cannot  on  haheat  corpus  impeach  validity  of  affidavit 
on  which  extri|dition  was  founded,  if  it  dbtinctly  charge  commission  of  crime. 
Id, 

FACTOR.    See  SsT-orr,  S. 

FENCE.    See  Coxtbtxtutional  Law,  9,  10.     LxMiTATion,  Statuts  or,  4. 
Neouoxkcb,  1,  16.     Tax  AND  Taxation,  8. 

FIXTURES.     See  Landlord  and  Tenant,  ) ,  2. 

1.  Innocent  purchaser  of  certain  dwelling-houses,  in  which  portable  iumaoes 
had  been  placed  so  as  to  become  part  of  realty,  is  not  aflfected  by  agreement 
between  his  grantor  and  vendor  of  furnaces,  by  terms  of  which  latter  was  to 
retain  property  in  furnaces  until  paid  fur.     Siove  Co.  v.  Way^  660,  and  note, 

2.  Portable  furnaces  placed  in  cellar  of  house  on  row  of  bricks,  set  in  drcie, 
with  pipes  fastened  to  ceiling  of  cellar  and  connecting  withrc^tcrs^  are  annexed 
to  and  become  party  of  realty.    Id, 

FOREIGN  ATTACHBiENT.    See  Attaohmbnt,  15. 

FORMER  RECOVERY.     See  Contsaot,  15.    Damaobs,  S,  4. 

Judgment  of  Supreme  Court  of  New  York  city  in  favor  of  plaintiff  is  bar  to 
further  prosecution  of  action  in  Maine  between  same  parties,  and  for  c>amc 
cause,  although  prior  in  commencement ;  such  judgment  may  be  pleaded  spe- 
cially or  proved  under  general  issue.     Whiting  v.  Burger,  612. 

FRAUD.  See  Action,  2.  Aobnt,  12.  Ahditbation.  Assignment,  7.  Bank, 
16.  Bills  ard  Notes,  13.  Corporation,  2,  3,  30.  Debtor  and  Cred- 
itor, 1-3,  5,  7-9,  10.  Equitt,  7-8, 12.  Limitations,  Statdtb  op,  9-12. 
OvFiCERS,  6.     Salb,  I,  6,  10.    Vendor  and  Vbndbb»  1. 

1.  In  order  to  justify  annulment  of  deed  as  void  under  statute  of  13  Elis., 
ch.  5,  because  made  widi  intent  to  delay,  hinder  or  defraud  creditors,  a  fraudu- 
lent intent  must  be  proved.     Manner  of  proof.     Zlmmer  v.  Miller^  347. 

2.  Where  party  effects  exchange  of  real  estate,  situate  in  another  8iar«,  with 
person  residing  in  this  state,  for  property  here,  by  false  representations  as  to 
quantity  of  his  land,  location  thereof  and  improvements  thereon,  knowing  them 
to  be  false,  an  action  on  the  case  for  fraud  and  deceit  may  be  maintained  by 
party  injured.  Under  these  circumstances  relianice  on  truth  of  statements  is  not 
such  negligence  as  to  preclude  recovery  for  fraud  practised  ;  though  had  pro- 
perty been  near  enou^rhto  permit  examination  without  inconvenience  a  diflerent 
rule  might  prevail.    Louid  v.  PigUt,  407. 
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FBAUDS,  STATUTE  OF.    See  Eqcitt,   3.     Licekbb,   2,  3     Tbubt  ahs 
Tkustke,  9-13. 

1.  Agreement  by  third  party,  to  accept  for  creditor  his  dcbtor^s  draft  for 
amount  of  debt,  is  same  as  promise  to  pay  debt.     ChapHne  v.  Atkinaon,  211. 

2.  Parol  promise  to  pay  another's  debt  is  not  within  statute  when  it  arises 
apon  new  and  oriipnal  consideration  between  newly  contracting  parties.     Id. 

3.  Description  of  the  land  in  agreement  for  its  sale  is  sufficient,  if  it  so  de- 
scribes a  particular  piece  or  tract  tliat  it  can  be  identified,  located  or  found. 
Lende  ▼.  Ciark^  741. 

4.  An  express  trust  between  the  grantor  and  grantee  of  land  that  the  grantee 
is  to  hold  the  land  in  trust  for  the  grantor  is  invalid,  unless  evidenced  by  some 
writing  signed  by  the  grantee.     Steventon  v.  Crapned,  141. 

5.  Where  there  is  an  express  trust  there  cannot  be  an  implied  trust ;  and  in 
case  of  a  voluntary  conveyance,  no  resulting  trust  can  arise  in  favor  of  the 
grantor.    2d, 

6.  Where  the  moving  consideration  for  the  promise  to  pay  money  is  the  lia- 
bility of  a  third  person,  the  promise  must  be  in  writing  ;  but  if  there  is  a  new 
consideration  from  promisee  to  promisor  added,  that  males  it  a  new  agreement 
which  is  not  within  the  Statute  of  Frauds.     Power  v.  Rankin,  146. 

7.  So  where  holder  of  chattel  mortgage  relinquished  and  permitted  property 
on  which  it  rested  to  be  delivered  by  his  debtor  in  consideration  of  promise  of 
third  party  in  whose  hands  $1000  had  been  placed  to  pay  it  to  him  on  delivery 
of  property,  it  was  held  that  the  verbal  promise  to  pay  was  not  within  the 
Statute  of  Frauds.    Id, 

8.  It  is  not  necessary  in  pleading  to  allege  that  promise  was  in  writing. 
Such  a  plea,  in  addition  to  general  issue  plea,  is  an  argumentative  answer  to 
declaration,  asserting  nothing  not  cogniiable  under  general  issue,  and  is  there- 
fore demurrable.     Homer  v.  /Wmer,  741. 

9.  Where,  as  part  of  consideration  of  sale  and  transfer  of  a  lease  for  ten 
years  of  real  estate,  the  assignee  agreed  "  to  assume  the  covenants  and  pay  the 
rent  agreed  in  said  lease"  such  contract  is  not  a  promise  to  answer  for  default 
of  another  within  Statute  of  Frauds.     Wolke  v.  Fleming,  282. 

GARNISHMENT.    See  Attachxbkt. 

GIFT.    See  Donatio  Causa  Mortis. 

1.  Bills,  bonds  and  promissory  notes,  and  all  other  evidences  of  debt, 
although  payable  to  order  and  not  endorsed,  may  be  given  as  donations  eauaa 
mortis^  and  donee  may  sue  on  them  in  his  own  name.     Kiff  v.  Weaver ,  476. 

2.  Assent  of  personal  representative  is  not  essential  to  validity  of  donatio 
eauM  mortii.  If  needed  to  pay  debts  it  may  be  recovered  by  representative, 
but  residuum  goes  to  donee.     Id, 

8.  Before  his  last  sickness,  G.  had  expressed  a  desire  that  his  children  should 
have  his  notes  (of  which  most  of  his  property  consisted)  and  his  son  should 
have  his  farm.  On  the  morning  of  the  day  of  his  death,  and  in  the  presence  of 
a  daughter's  husband,  herself  and  sister,  G.  called  the  daughter  and  said  to  her 
"  my  notes  are  in  a  little  box  on  the  bureau  there,  I  want  you  to  take  them  and 
divide  them  equally  among  you  children,**  be  told  her  to  get  the  key,  which  she 
got  and  tried  in  the  box  and  gave  to  her  husband  for  safe-keeping.  Beid,  that 
these  facts  do  not  show  such  a  delivery  as  constitutes  a  valid  gift  causa  mortis* 
Oano  V.  Ftsk,  76. 

4.  Father  made  assignment  under  seal  (as  gift,  though  expressed  to  be  for 
value),  of  certain  shares  of  stock,  certificates  for  which  at  the  time  had  been 
made  out  in  name  of  assignor,  but  remained  uncut  in  certificate  book  of  cor- 
poration. The  assignment,  which  contained  no  power  of  attorney  authorising 
transfer,  was  left  by  assijrnor  with  attorney  of  corporation,  with  whom  also  was 
left  book  of  certificates,  with  instruction  that,  upon  obtaining  assent  of  mortgagee 
of  ccrporation,  transfer  should  be  made  to  daughter  on  books  of  company.  No 
transfer,  however,  was  made  in  lifetime  of  father.  Held,  Ist.  That  assignment 
was  incomplete  and  could  not  be  enforced  in  equity.  2d.  That  there  was  no 
.element  of  trust  in  the  case.  3d.  That  if  father  had  declared  he  held  or  would 
bold  the  shares  in  trust  for  daughter,  perhaps  equity  would  enforce  such  trust, 
though  voluntarv.     Baltimore  Co,  v.  Mali,  741. 
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GUARANTY. 

1.  AgreemenI  by  creditor  to  extend  time  of  payixient  of  debt  guaranteed  npon 
debtor  paying  him  snm  of  money  doe  on  another  traniaction,  is  not  based  on 
good  consideration  and  will  not  discharge  guarantor.     Solar jf  t.  ShiU,  545. 

2.  Appended  to  paper  purporting  to  be  bill  for  merchandise  sold  by  A.  to 
B.,  was  following  instrument :  "  In  consideration  of  seren  and  a  half  per  cent. 
I  guarantee  the  above  bill  to  the  amount  of  two  hundred  dollars,"  signed  by  8., 
wnicb  had  been  written  by  A.  and  presented  by  him  to  S.  for  his  signature  at 
conclusion  of  negotiation  between  them,  signed  by  S.  and  retuined  to  A.  BM, 
that  this  was  a  guarantee,  and  not  an  offer  to  guarantee,  which  would  require 
acceptance  by  Aneficiary  and  notice  thereof  to  guarantor.    Id, 

GUARDIAN  AND  WARD.    See  Ibtfaitt,  1-4.    Subxtt,  I. 

HABEAS  CORPUS.    See  Covbtitutional  Law,  42. 

1.  A  writ  of  habeaa  oorpuM  is  not  removable  from  a  state  court  into  a  Circuit 
Court  of  the  United  States,  under  Act  March  S,  1875,  c.  137,  sect.  2.  Kwrtz 
T.  MoffiU,  136. 

2.  Petition  for,  showed  that  petitioner  was  regularly  brought  before  grand  juiy 
as  witness,  that  he  refused  to  answer  certain  questions,  and  that  court  thereupon 
fined  him  twenty-five  dollars,  and  on  refusal  to  pay  same,  ordered  him  to  stand 
committed  to  county  jail  until  fine  and  costs  should  be  paid.  Hdd^  that  if  court 
erred  in  imposing  fine,  remedy  was  by  appeal  or  writ  of  error,  and  not  by  writ 
sought.  If  order  had  been  simply  a4X>mmittal  until  petitioner  answered  ques- 
tions, dififerent  question  would  be  presented.     Ex  parte  Smithy  742. 

HEIR.    See  AcTiOH,  1. 

HIGHWAYS ;  STREETS.   See  CospoBATioir»  4,  5.  Muvxcipal  Cortobatiov, 
1,  2,  9,  10,  21.     Nbougbkob,  18. 

1.  Owner  of  land  in  public  way  may  lawfully  plant  shade  trees  within  limiti 
of  way,  if  public  use  is  not  thereby  obstructed  or  endangered.  WelUium  ▼. 
Dickey,  545. 

2.  Trees  so  planted  are  a  public  benefit  and  highway  surveyors  who  destroy 
such  trees  without  reason  or  necessity,  are  trespassers,  and  if  act  is  wanton  are 
liable  for  exemplary  damages.     Id, 

3.  Owner  of  city  lots  has  no  right  to  make  subterranean  passage  from  one  to 
another  through  underlying  soil  of  public  street,  the  fee  of  which  is  not  in  him, 
in  order  to  mine  and  remove  minerals,  even  though  no  injury  may  result  thereby 
to  the  street  as  such«    Zinc  Co.  v.  Cit^  of  La  &lle,  797. 

4.  Public  easement  in  public  street  is  public  and  common  right  to  nse  same 
for  passage  of  persons  and  property,  and  purposes  incidental  thereto.  Aevef/ 
T.  Railwaff  Co,^  431,  and  note, 

5.  Owner  of  soil  of  street  has  right  to  insist  that  street  be  used  for  legitimate 
purposes  and  in  proper  manner  ;  but  his  power  to  question  the  authority  for  its 
legitimate  use  by  particular  corporation,  is  limited.     Id, 

6.  When  street  is  being  used  for  legitimate  purposes,  but  objection  is  made  to 
mode  of  use,  question  is  whetlier  use  objected  is  consistent  vrith  the  common  pub- 
lic use  ;  and  is  a  question  of  law,  the  facts  being  ascertained,    id* 

7.  Doctrines  applied  in  case  of  use  of  street  by  railway  company  using  steam 
as  motor.    Id, 

8.  Baltimore  and  Frederickstown  Turnpike  Rood  is  entitled  to  charge  and 
collect  toll  for  ten  miles  from  person  passing  through  the  ninth  gate  on  its  road 
westward  from  Baltimore  city — toll  for  three  miles  east  and  seven  west  of  gate 
— ^whether  he  actually  starts  from  Frederick  and  stops  at  Ifiddletown,  which  is 
only  five  miles  west  of  gate,  or  not ;  and  person  going  east  must  pay  for  same 
ten  miles,  and  not  simply  for  six  miles  between  gates  eig^t  and  nine.  J\trmf4kt 
Road  V.  Routzahn^  798. 

9.  Bill  for  injunction  filed  by  owners  of  large  tract  of  land,  stated  that  tbey  had 
laid  it  out  into  building  lots,  and  had  opened  and  dedicated  streets  thereon  (which, 
however,  had  never  been  accepted  by  public  authorities),  and  had  filed  map 
thereof  in  county  clerk's  office  ;  that  complainants  had  sold  some  of  the  lots,  and 
that  present  owners  thereof  had  admitted  easement  in  adjacent  streets ;  and 
that  complainants  annually  expended  large  sums  of  money  for  repairing  all  the 
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streets  and  keeping  them  in  order.  HtUd,  that  oomplainaDts  could  not  enjoin 
hackmen  from  ordinarily  using  any  of  the  streetSi  in  carrying  their  passengers 
to  and  from  railroad  station.    Ixmd  Co.  t.  Cramer^  215. 

HOMESTEAD.    See  Equitt,  6.    Mikes  akd  Mining,  4. 

HUSBAND  AND  WIFE.  See  Aoent,  11.  Corporation,  38.  Etidsncr,  S4. 
Leading  Article,  p.  69S.  Inscrakcb,  23.  Passumftion,  1,  2.  Trust 
AND  Trustee,  9-11. 

I.  Marriage^  Divorce  and  Alimony, 

1.  Where  alimony  has  been  granted,  in  instalments,  to  divorced  wife,  and 
she  marries  a  man  able  to  and  who  does  support  her,  there  is  prima  fade  good 
ground  to  reduce  the  alimony.     O/nejf  r.  WaU$^  77. 

2.  Husband  and  wife  separated  by  mutual  consent  shortly  after  marriage  and 
lived  apart  for  sixteen  years,  the  husband  allowing  wife  small  sum  for  support, 
when  ho  disooTered  she  was  liring  in  adultery.  Hdd^  that  husband  was  not 
entitled  to  dirorce.     Hawkins  r.  HawkinSf  97,  and  note. 

3.  A  judgment  ordered  for  defendant  on  an  agreed  statement  of  facts  which 
showed  that  mortgage  in  suit  was  giren  to  secure  |>ayment  of  sum  of 
money  by  husband  to  his  wife,  under  coUusire  agreement  for  obtaining  dirorce 
in  her  favor,  is  not  conclusive  against  rights  of  wife,  after  such  divorce  has  been 
decreed,  to  recover  alimony  from  the  husband.     Cnaa  v.  CVoss,  407. 

4.  Nor  is  adultery  of  the  wife,  both  before  and  after  such  divorce,  a  legal  bar  to 
the  granting  of  alimony  upon  her  petition  subsequently  brought,    Jd, 

5.  Paper  found  in  possession  of  or  produced  by  one  of  parties  to  alleged 
marriage  purporting  to  be  marriage  certificate,  is  admissible  in  dvil  cases  other 
than  actions  for  seduction,  without  proof  of  its  genuineness,  or  that  it  was  given 
by  one  acting  in  an  oiBciid  capacifcy.  Inhabiiani$  of  Caadoi  v.  Inhabitantt  of 
Belgrade^  612. 

6.  In  proof  of  disputed  marriage  in  such  actions,  cohabitation,  reputation, 
the  declarations  of  the  parties,  written  or  oral,  and  their  conduct  and  all  other 
circumstances  usually  attending  the  marriage  relation,  are  admissible;  and 
where  there  is  shown  to  have  bMU  cohabitation  for  some  years  and  children,  it 
is  admissible  to  show  what  kind  of  family  woman  had  previouidy  belonged  to 
and  what  kind  of  home  she  had  left.    Id, 

7.  Courts  of  other  states  have  no  authority  to  decree  divorce  between  cidsens 
of  Maine,  and  its  courts  are  not  bound  by  findings  of  courts  of  other  states  upon 
jurisdictional  question  of  residence  of  parties.     Greoory  v.  Gr^^ry^  612. 

8.  Adultery  by  libellant  at  any  time  before  final  decree  constitutes  perfect 
bar  to  divorce,  and  if  after  answer  filed,  defendant  may  recriminate  by  supple- 
mental answer.     /W/€r  v.  I\dUr,  612. 

9.  A.  and  P.  were  married  in  West  Virginia,  at  their  domicile,  where  A. 
retained  his  domicile,  bat  P.  went  to  Tennessee,  where,  in  ex  parte  proceed- 
ings, she  obtained  a  divorce  a  vinculo  from  A.,  but,  as  there  was  no  personal 
service  upon  A.,  her  application  for  alimony  was  dismissed  without  prejudice. 
She  then  brought  suit  in  Ohio  for  alimony  alone,  and  to  reach  certain  property 
there  belonging  to  A. ;  she  obtained  service  upon  A.,  who  also  appeared  and 
filed  pleadings,  and  on  trial  court  found  sufficient  cause,  and  allowed  her  ali- 
mony.   Held^  that  course  of  proceedings  was  lawful.     Woods  v.  Waddle,  742. 

n.  Separate  Estate.    See  infra,  16« 

10.  Husband  is  not  liable  for  separate  property  of  wife  received  by  him  with 
her  knowledge  and  acquiescence,  and  without  any  express  promise  to  repay 
her.     Machine  Co.  v.  Rnddiff,  77. 

U.  The  statute  prohibiting  conveyances  by  the  wife  without  joinder  of  her 
husband  of  such  real  estate  as  has  been  conveyed  to  her  by  her  husband,  does 
not  exempt  such  real  estate  from  attachment  s^  levy  by  her  creditors.  Vergil 
V.  Stetson,  146. 

m.   Torta^  Contracts,  Conveyances^  ^. 

12.  Faneral  expenses  of  wife  are  to  be  paid  by  husband.  Staples  Appeal,  77. 

13.  Private  examination  of  wife  before  proper  officer  is  indispensable  reqid- 
site  to  conveyance  of  her  reil  estate.     Cam  r.  Baisley,  847. 
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14.  Plaintifr  cannot  araH  himself  of  title  lioqaired  or  which  did  not  siibnst 
in  him  until  after  he  commenced  snit.     Cam  t.  Hai^ey,  S47. 

15.  The  promise  of  a  married  woman,  made  when  nnder  common-law  dis- 
ability of  oorerture,  does  not  fiimia»h  consideratioii  upon  which  her  promise  to 
pay  the  same  debt,  made  after  the  disability  is  removed,  can  bo  sustained.  Kent 
T.  Bandt  784. 

16.  Married  woman  was  attadied  as  garnishee  before  a  magistrate.  She 
failed  to  appear,  and  judgment  was  rendered  against  her  for  debt,  interest  and 
costs.  Between  time  attachment  was  laid  and  judgment  rendered,  husband  of 
garnishee  died.  On  bill  filed  to  restrain  execution,  keld^  that,  in  absence  of 
clear  proof  of  jfraud  or  surprise,  unmixed  with  negligence  or  fault  on  her  part, 
she  had  no  standing.     ^Aam  r,  /Tni;,  347. 

17.  A  married  woman,  in  Kansas,  can  sue  in  her  own  name  for  alienation 
of  husband's  affections,  ic     Afekrhofv,  Aiehrkqfff  194. 

18.  In  such  an  action,  a  complaint  alleging  that  defendants  began  systemati- 
cally to  poison  and  prejudice  husband's  mind  by  teUing  him  false  stories  about 
his  wife,  the  plainti^,  and  charging  her  with  unwillingness  and  inability  to  do 
housework,  and  by  treating  her  with  gross  disrespect  in  his  presence,  and, 
finally,  by  falsely  and  maliciously  charging  her,  in  his  presence,  with  adultery, 
is  not  sufficient,  except  as  to  allegation  of  charge  of  adultery,  and  as  to  that 
it  should  be  made  more  specific  as  to  words,  and  time  and  place  they  were 
spoken.    1<L 

INFANT.  See  Comkon  Cahktsr,  9.  Crivhtjil  Law,  19,  20.  MAnxB  ixd 
Skbtaht,  17.     Nbolxqbnce,  16.     Parbvt  amd  Child. 

1.  Decree  of  probate  court  in  settlement  of  administration  account  concludes 
an  infant  whose  guardian  has  notice  and  is  present.     Simmons  v.  Goodeil,  407. 

S.  If  appeal  is  not  taken,  decree  has  same  effect  as  jodgment  of  court  of 
law.     Id, 

S.  Errors  in  decree  can  be  corrected  only  on  appeal ;  errors  in  record  of 
decree  may  be  corrected  any  time.     Id. 

4.  Where  infant  sold  his  claim  against  his  guardian,  for  present  consideration 
and  promised  to  give  receipt  when  he  became  of  age,  it  is  an  executed  con- 
tract.    Stixte  T.  Bmuou,  476. 

5.  Executory  contract  of  infant  requires  express  confirmation  or  new  promise 
after  coming  of  age  ;  but  ratification  of  executed  contract  may  be  inferred,  and 
any  acknowledgment  of  liability,  or  holding  and  treating  property  as  his  own, 
will  amount  to  such  ratification.     Id, 

6.  A.,  an  infant,  liad  parents  living,  but  who  did  nothing  for  his  support,  be 
being  in  almshouse,  and  sickly  ;  B.  was  told  by  A.'s  father,  Uiat  A.  would,  as 
father's  death,  be  worth  $10,000,  and  was  requested  by  father  to  caie  for  A., 
and  B.  after  satisfying  himself  of  truth  of  these  statements,  and  relying  upon 
credit  of  A.'s  estate,  removed  A.  from  almshouse,  and  undertobk  and  continued 
maintenance  of  A.,  for  number  of  years.  Heidy  tliat  A.  was  liaUe  for  the 
necessaries  furnished  him.     Trainer  v.  Trutnbvll,  695,  and  note. 

INJUNCTION.  See  Arbitratiow,  1,  2.  Bankruptot,  6.  Coprsioirr,  3. 
Corporation,  20-21.  Costs,  1.  CovBHAirr,  3.  Eqditt,  4,  IS.  High- 
WATS,  Ac.,  9.  Husband  and  Wipe,  16.  Mortoaob,  15, 16.  Municipal 
Corporation,  18.  Partnership,  11.  Railroad,  5.  Tradenlark,  S. 
Waters  and  Water-Courses,  2. 

1.  Will  not  issue  to  restrain  libel  calculated  to  injure  property.  Kidd  r. 
Smith,  780.  .r         r    r-    / 

2.  Under  injunction  bond,  defendant  is  entitled  to  recorer  reasonable  counsel 
fees  necessary  to  get  rid  of  injunction,  but  not  compensation  for  his  time  and 
service,  or  for  his  mental  strain  and  anxiety.     Cook  r.  Qtapman^  612. 

8.  A  bill  in  equity  and  injuncdon  is  not  proper  remedy  where  municipal  cor- 
poration has  been  organised,  even  though  it  is  alleged  that  such  organization  was 
illegal  and  not  in  conformity  to  law.     McDonald  ▼.  Rehrtr^  546. 

4.  When  franchise  or  office  is  usurped,  injunction  will  not  lie  to  prevent  such 
usurpation,  even  though  respondents  have  not  entered  on  duties  of  their  office. 
The  remedy  is  at  law,  by  q^io  warranto  to  be  invoked  after  entry  into,  or  exer- 
cise of  authority,  by  virtue  of  their  election  or  appointment.     Id. 
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5.  Injunction  nndertaking  was  conditioned  for  payment  of  damotres  *'  If  it 
be  finally  decided  that  the  injunction  ought  not  to  have  been  {^ranted.**  On 
motion  on  part  of  defendants,  and  because  oo-defendants  had  not  been  served, 
court  dismissed  action  without  prejudice  and  injunction  was  dissolved,  and  costs 
paid  by  plaintiff.  Hdd^  that  there  was  no  breach  of  condition  of  undertaking. 
Krug  T.  Bishop,  476. 

6.  Complainant's  bill  alleged  that  he  was  part  owner  of  a  pilot  boat,  duly 
licensed,  &c. ;  that  defendants  hod  combined  to  destroy  his  business  and  pro- 
perty, by  divers  publications  and  suits  at  law,  impugning  bis  right  to  use 
his  vessel  as  pilot  boat.  Bill  also  alleged  that  defendants  had  bound  themselves 
not  to  serve  as  branch  pilots  in  certain  district,  with  those  outside  the  confeder- 
tion,  and  that  these  acts  would  injure  plaintiflfs  businoes.  Hddf  that  plaintiff 
had  full  remedy  at  law.    FrancU  v.  F/ynn,  546. 

INNKEEPER. 

1.  Receiving  piano  in  character  of  innkeeper,  and  as  property  of  guest,  is 
entitled  to  lien  for  board  and  lodging,  although  piano  is  property  of  third  per- 
son.    Cook  V.  Prentice^  700,  and  note. 

S.  W.,  keeper  of  gambling-house,  closed  his  business  at  S  A.  M.,  and  visited 
an  inn  for  purpose  of  depositing  his  money  for  safe  keeping  ;  he  found  inn  in 
charge  of  night  clerk ;  inquired  for  and  was  told  he  could  have  lodgings  for 
the  night ;  stated  that  he  did  not  desire  to  gp  to  his  room  then,  but  wished  to 
leave  some  money  with  clerk,  and  would  return  in  about  half  an  hour.  Clerk 
said  he  would  reserve  a  good  room  for  him.  Ho  did  not  enter  his  name.  It 
was  not  upon  any  book  of  inn.  No  room  was  assigned  to  him.  He  left  the 
money  with  clerk,  received  check  for  it,  and  departed.  He  returned  in  about 
three  hours  to  have  room  assigned  and  retire.  Clerk  had  absconded  with  money. 
jBTe/cf,  W.  was  not  a  guest  at  time  of  deiKMit  with  clerk,  and  innkeeper  was  not 
liable.     Arcade  Hotel  v.  Wiatt,  111. 

INSANITY.    See  Ckimikal  Law,  S.    Lukatio.    Will,  16. 

INSOLVENCT.    See  Aisionxsft,  6.    Contuct  of  Laws,  7. 

Insolvent  law  of  Maryland  does  not  operate  to  discharge  contract  with  dti- 
len  of  another  state.     Glenn  v.  Clabaugh,  737. 

INSURANCE.    See  CoMiioir  Carribe,  SO,  SI.    Coittbact,  18.    Juoictal 
Saia,  S. 
I.  Gentndly. 

1.  The  surplus  of  earnings  aocnmulated  (Vom  operations  of  stock  department 
of  insurance  company,  run  upon  stock  and  mutual  principles,  the  business  of 
the  two  departments  being  entirely  distinct  and  conducted  separately,  none  of 
the  earnings  of  stock  department  being  paid  to  holders  of  mutual  policies,  upon 
winding  up  of  stock  department  should  be  distributed  among  shareholders  of 
funds  of  that  department,    /nt.  Co,  r.  Brown,  798. 

H.  Marine. 

S.  In  ordinary  marine  policy  insurance  against  fire  does  not  cover  case  of 
spontaneous  combustion  caused  by  inherent  infirmity  of  goods  insured,  /ns. 
Co.  V.  Adlof,  793. 

3.  In  marine  insurance,  if  article  is  injured  by  reason  of  its  own  inherent 
tendencies,  and  these  tendencies  are  not  called  into  activity  by  any  perils  in- 
sured  against,  insurer  is  not  liable.     In*.  Co.  v.  Adler,  468. 

4.  Qiiore,  whether  same  rule  applies  in  fire  insurance.    Id, 

5.  Action  may  be  maintained  for  prorata  premium  under  continuation  clause 
of  marine  policy,  when  vessel  was  at  sea,  at  expiration  of  term  of  insurance, 
though  a  previous  action  had  been  brought  on  premium  note  and  judgment 
therefor  had  been  rendered.     In»,  Co.  of  N.  A.  v.  Robert,  675. 

6.  In  action  for  premium  due  on  marine  policy,  which  was  in  name  of  part 
owner  for  benefit  of  whom  it  may  concern,  defendant  presented  evidence  of 
other  insurance,  which  mode  an  over  insurance  on  his  part  of  vessel,  and 
claimed  to  be  liable,  if  at  all,  for  only  a  ratable  proportion  of  the  premium. 
Held,  that  if  this  proposition  is  sound,  burden  is  on  defendant  to  show  that  pol- 
icies were  simultaneous  and  not  intended  to  cover  interests  of  other  owners.  i<f. 
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7.  Ths  Evveot  ov  ▲  Rscnrr  Dbcisiok  oh  the  Law  or  Makise  Ivsub- 
AvcB,  965. 

m.  Life  and  Aeddtmi. 

8.  Where  iosaranoe  oompanj  cootracted  in  writing  to  pay  sun  of  money  to 
personal  representative  of  insured,  it  cannot  be  shown  by  parol  that  children 
were  intended.    JElUoti  ▼.  f^ktdbet^  348. 

9.  Where  bj-law  of  company  allowed  holder  of  policy  to  designate  benefi- 
ciaries by  endoraement  sifnied  and  witnessed,  keld^  that  endorsement  without 
signing  was  insufficient.     Id, 

10.  Where  policy  is  payable  to  personal  representatiTe  of  deceased,  his  ad- 
ministrator may  maintain  actiou  for  the  money  against  next  of  kin  who  receiTed 
it ;  but  if  estate  is  solvent  they  caji  retain  their  distribatiTe  sharefi.     kU 

11.  Duty  of  insured  to  keep  alive  his  policy,  asugned  as  collateral  security 
to  insuring  company yjnst  as  much  as  if  it  had  been  assigned  to  any  third  per- 
son.     Grant  v.  /ns.  Co.,  282. 

IS.  Where  company  is  in  habit  of  notifying  insured  through  its  local  agent 
when  premiums  are  due,  it  is  bound  to  give  notice  before  substituting  anMher 
mode ;  but  insured  must  act  with  reasonable  diligence  and  six  months  delay  to 
pay  premium  for  want  of  notice  is  so  unreasonable  as  to  evidence  purpose  to 
abandon  policy.    Id, 

13.  It  seems  that  a  oertiflcate  for  the  payment  of  a  premium  to  one  holding 
a  number  next  to  that  held  by  one  who  dies,  and  solely  because  be  does  die,  is 
in  nature  of  a  wager  on  life  of  one  in  whom  party  benefited  has  no  uiterest,  and 
IS  therefore  illegal.     The  Ad^  v.  Gclden  Rule,  146. 

14.  When  policy  is  issued  and  accepted  upon  express  condition  that  answers 
and  statements  of  application  are  warranted  true  in  all  respects,  and  if  tlieyarc 
otherwiw  policy  is  to  be  void,  an  innocent  mis-statement  in  matters  material 
to  the  risk  will  render  the  policy  void  ab  initio,  though  the  premium  paid  may 
be  recovered.    In$,  C9,  v.  PjfU,  212. 

15.  While  powers  of  insurance  agent  are  prima  fade  co-extensive  with  bos- 
iness  entrusted  to  his  care,  yet  company  may  limit  authority  of  its  agents  and 
thus  bind  all  dealing  with  them  vrith  knowledge  of  limitation,  /as.  Co,  v. 
fteteher,  407. 

16.  Application  for  policy  contained  provision  that  no  statements  or  repre- 
sentations made,  or  information  given  to  person  soliciting  or  taking  application 
for  policy,  should  be  binding  on  company  or  in  any  manner  affect  its  rights  unless 
reduced  to  writing  and  presented  at  home  oflSoe  in  the  application.  Ueld,  that 
such  a  stipulation  is  binding  on  the  parties.    Id. 

17.  Where  by-laws  of  mutual  benefit  association  provide  that  npon  deadi  of 
member  benefit  shall  be  paid  to  his  direction,  member  may  change  beneficiary 
by  surrendering  his  certificate  of  membership  and  proennng  new  one  payable 
to  person  therein  named.     Barton  v.  Prooident  Anoeiationt  476. 

18.  Certificate  of  membership  in  mutual  relief  association  may  be  refonned 
after  death  of  member  by  inserting  name  of  beneflciaiy,  when  it  appears  that 
secretary  of  association  and  assured  both  understood  at  time  of  application  thst 
proposed  name  should  be  entered  upon  record  without  farther  direction.  Scott 
V.  Provident  Asoodation,  477. 

19.  Where  one  whose  judgment  and  will  are  overthrown  by  insanity  takes 
his  life  by  hanging,  his  act  is  not  *'  suicide,'*  as  that  word  is  used  in  accident 
policies,  nor  his  injuries  **  self-inflicted,'*  or  his  death  "  caused  wholly  or  in  part 
by  infirmity  or  disease,"  bnt  by  injuries  "effected  through  external,  accidental 
and  violent  means.**     Crandau  v.  Ace.  Ins,  Co,  of  N,  A,y  373,  and  note, 

20.  Where  the  last  of  several  snccessive  causes  has  produced  an  effect,  the 
law  will  not  regard  the  cause  of  that  cause.    Id, 

21.  Where  an  application  for  insurance  differs  from  the  policy  issued  thereon. 
It  is  not  considered  a  part  thereof,  and  admissions  by  insured  in  application  as 
to  extent  of  insurance  do  not  limit  insurers  liability.     Id, 

22.  By  terms  of  policy  insurance  money  was  payable  to  assured,  his  exec- 
utors, Ac.,  for  sole  use  and  benefit  of  his  four  children  therein  named.  Held, 
that  insurance  was  payable  not  to  children  but  to  his  legal  representative,  who 
would  thereupon  become  trustee  for  children  ;  and  that  company,  before  pay- 


f^ 


IKDSX.  839 

INSURANCE. 

mcnt  to  administrator,  was  not  liable  in  trustee  process  at  suit  of  creditor  of  one 
of  children.     Stowe  t,  Phirmegf  613. 

Sd.  Policy  was  isssued  on  hatband's  life  in  favor  of  wife,  and  she  paid 
the  preminms  until  her  death,  when  bj  arrangement  between  company  and 
husband  the  policy  was  allowed  to  lapse,  and  now  policy  was  issued  in  favor  of 
husband,  of  which  old  policy  was  part  of  consideration.  Heidy  on  interpleader 
between  administrators  of  estates  of  husband  and  wife  that  insurance  money  should 
be  divided  in  proportion  of  premiums  paid  by  their  respective  estates,  Im,  Co, 
T.  HaU^f  613. 

24.  A  mutual  beneficial  association  gave  a  certificate  of  membership  to  a 
member  in  sum  of  $5000,  whereby  it  promised  upon  proof  of  his  death,  that  an 
assessment  should  be  levied  upon  surviving  members  to  the  amount  of  the  certifi- 
cate which  it  would  pay  to  his  devisees  or  heirs.  It  was  Ae/<f ,  that  a  court  of 
chancery  had  jurisdiction  of  a  bill  brought  by  heirs  of  the  deceased  member  to 
enforce  payment  of  the  certificate,  by  compelling  a  specific  performance  of  the 
contract.     Ben^t  Associaium  v.  SearSf  147. 

25.  C.  obtained  certificate  of  life  insurance  from  the  United  Order  of  the  Golden 
Cross  which  provided  that  sum  insured  should  be  paid  H.  at  C.'s.  death,  which 
was  done.  Held,  in  action  by  C.'s  executor  against  H.  evidence  was  admisfsible 
to  prove  defendant  promised  C.  that,  after  deducting  from  insurance  money 
whatever  C.  owed  him,  he  would  pay  balance  to  C.'s  heirs.  Held,  further^ 
that  C.*s  executor  was  proper  party  to  bring  suit  on  such  promise.  Catland'$ 
ExeeutOTi  v.  Hotft,  793. 

S6.  Where,  by  terms  of  contract  of  life  insurance,  beneficiary  named  in  policy, 
is  entitled  to  participate  in  profits,  a  portion  of  which  is  to  be  applied  each  year 
in  reduction  of  premiums  and  it  has  been  custom  of  company  to  give  notice  of 
amount  of  premium  and  dividend  and  balance  to  be  paid  in  cash,  and  company 
neglects  to  give  such  notice,  knowing  residence  of  beneficiary,  and  by  reason 
thereof  a  premium  is  not  paid  at  time  specified  in  policy,  company  cannot  set 
up  such  failure  to  pay  as  defence  to  recovery  on  policy,  though  by  its  terms 
same  is  forfeited  on  failure  to  pay  premium  on  any  of  dates  stipulated  therein. 
/n#.  Co.  V.  Sffjit^A,  407. 

27.  In  such  case  where  company  has  uniformly  sent  notices  to  insured  (hus- 
band of  beneficiary)  and  he  has  paid  premiums,  law  will  treat  him  in  making 
such  payments  as  agent  for  wife ;  but  where  husband  wrote  company  shortly 
after  notice  sent,  that  he  and  wife  had  separated  and  that  she  had  commenced 
proceedings  against  him  for  alimony  and  that  be  desired  to  have  policy  changed 
and  made  payable  to  his  estate,  company  is  not  justified  in  treating  him  as  her 
a^nt,  either  for  purpose  of  surrendering  policy  or  of  receiving  notice  for  her. 
Id. 

28.  Where  in  such  case  company  repudiates  contract  and  by  its  course  of 
conduct  clearly  indicates  that  tender  of  premium  after  death  of  insured,  if  made 
would  not  be  accepted,  a  failure  to  make  such  tender  will  not  bar  recovery  on 
policy.    Id, 

rV.  Fire. 

29.  Whether  agent  used  reasonable  diligence  in  cancelling  a  policy  after 
being  instructed  so  to  do  by  company  is  a  mixed  question  of  law  and  fact ;  and 
where  it  appears  that  agent  could  have  notified  insurer  of  company's  refusal  to 
take  the  risk  in  half  an  hour  and  did  not  do  so  for  several  days,  it  will  not  be 
held  that  court  before  whom  case  was  tried  without  a  jury,  erred  in  finding  tliat 
agent  was  negligent ;  and  an  oflfer  by  agent  to  show  custom  of  insurance  agent 
to  notify  insured  in  such  cases  at  their  own  convenience,  and  that  they  are 
given  from  five  to  ten  days  to  cancel  a  policy,  is  inadmissible.  Ins.  to.  v. 
Friaeell,  794. 

30.  In  such  case,  the  company  having  paid  policy  after  proof  of  loss,  may  bring 
action  against  agent  for  amount  so  paid,  immediately  after  such  payment  although 
the  sixty  dm  which  it  reserves  as  a  time  within  which  to  pay  the  loss  has  not 
expired.    Id,  ** 

31.  Plaintiff  signed  application  written  by  an  "insurance  broker*'  in  office 
of  defendant's  agent.  Defendant  having  returned  application  for  further  infor- 
mation to  its  agent,  be  turned  it  over  to  the  broker  aforesaid,  requesting  him 
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"  to  go  and  get  reply."  The  broker,  though  correctly  informed  by  the  assured, 
wrote  false  statement  in  application.  This  broker  was  not  recognised  as  agent 
by  the  company  or  its  agent.  Beld,  that  the  writing  of  the  false  stateoDents,  in 
legal  significance,  was  the  act  of  the  agent ;  that  the  knowledge  of  the  broker 
was  the  knowledge  of  the  company,  and  it  was  estopped  from  claiming'  a  for- 
feiture ;  that  defendant  could  not  avoid  its  responsibility  by  repudiating  acts  of 
its  agents,  though  done  in  part  by  a  person  employed  by  him.  Muliin  t.  .£ur. 
Co.,  675. 

32.  Plaintiff,  in  preparing  proofs  of  loss',  could  properly  employ  his  y^ife  to 
make  inrentory  of  household  goods  destroyed  ;  but  when  he  made  affidavit  to 
same,  without  scrutiny  or  knowing  it  was  correct,  and  it  contained  false  state- 
ments, calculated  and  intended  to  work  a  fraud,  he  thereby  made  the  franJ  his 
own.  And  it  was  error  for  the  court,  on  request,  to  refuse  to  so  charge  the  jury 
and  to  put  it  on  the  theory  of  honest  intention.    Id, 

33.  A  party  applied  to  an  insurance  agent  to  procure  insurance  on  certain 
property,  leaving  him  to  select  the  company.     He  forwarded  applicarion  to  cer- 
tain insurance  brokers  in  Chicago,  who  procured  the  policy  in  a  company  with 
which  they  had  considerable  dealing,  and  sent  same  to  insured  through  first- 
named  agents,  whereupon  he  sent  premium  to  Chicago  agents,  who  failed  to 
pay  over  same  to  insurance  company.     Policy  contained  usual  clause  that  it 
should  not  be  binding  until  actual  payment  of  premium.    Held,  that  liability 
of  insurance  company  depended  upon  whether  Chicago  agents  were  its  agents, 
and  correspondence  between  them  was  proper  eridence  for  purpose  of  showing 
their  previous  relations  and  methods  of  business,  and  as  tending  to  show  that 
the  Chicago  firm  were,  in  fact,  agents  of  the  company  and  authorized  to  receive 
payment  of  the  premium.     jSim  Mut.  Itu,  Co,  t.  Saijimxw  Barrel  Co,.,  147. 

INTEREST.    See  Mortoaob,  SI.    Ubuht. 

INTOXICATING  LIQUORS.    See  Cohstitutional  Law,  3,  5,  11.    Crikz- 
HAL  Law,  II.     Municipal  Corforation,  16.     Statutk,  2. 

A.,  duly  licensed  in  Providence,  sent  liquors  in  bulk  to  B.,  in  Hopkinton, 
where  no  licenses  were  granted,  with  agreement  that  they  should  remains  A.'s 
property,  but  that  B.  might  draw  ten  gallons  at  a  time,  as  he  wished,  paying 
therefor  when  drawn.  Held,  that  A.  was  illegally  keeping  for  sale  and  BeUing 
liquor  in  Hopkinton.    In  re  Liquort,  348. 

JOINT  STOCK  COMPANY.    See  Rbcritxr,  7. 

JUDGMENT.     See  Bankruptot,  5.    CoirsTiTUTioirAL  Law,  40,  41.    Cor- 

PORATIOR,     1.      PORMSR    RSOOTRRT,  9.       MORTOAOB,     1,    9.       NOTICB,    1. 

OvFiCBR,  5.     Rbcbitbr,  5,  6. 

1.  When  jurisdiction  over  a  case,  of  court  of  limited  jurisdiction,  depends  on 
some  fact  which  can  be  decided  without  deciding  case  on  its  merits,  the  juris- 
diction may  be  questioned  and  disproved  colUterally,  although  the  jivisdic- 
tional  fact  is  averred  of  record  and  has  been  on  evidence  actually  found  by 
court.     Bank  v.  Wilcox,  613. 

2.  When  suit  is  brought  against  an  administrator,  and  judgment  rendered, 
adding  only  after  his  name  **  administrator  of  estate  of  J.  S.  Adams,*'  and 
whole  record  shows  that  suit  was  based  on  claim  against  the  deceased  person, 
court  will,  on  motion,  at  subsequent  term,  permit  the  record  to  be  amended  so 
as  to  show  that  defendant  was  sued,  and  judgment  rendered  against  him  as  ad- 
ministrator.    AdamM  v.  Requa,  349. 

JUDICIAL  SALE.    See  Dbcbobftb'  Estatbs,  S.    Exbcutobs  akd  Abkivis- 

TRATOS8,  6,  16.      MoRTOAOB,  19. 

1.  Where  parties  take  possession  of  property  purchased  by  them  at  sberifTfi 
sale,  under  circumstances  that  mduced  court  of  equity  flrom  considerations  of 
public  policy,  to  set  sale  aside,  sale  cannot  be  said  to  have  been  rdd,  but  rela- 
tion of  purchaser  to  execution  creditor  is  like  that  of  trustee  to  cesf  ta  qve  trust, 
Ihper  Co.  v.  Langley,  212. 

2.  Where  quati  trustee  has  insured  property  of  cutm,  que  /ntaf,  for  which, 
being  burned,  he  receives  insurance  money,  be  is  aooonntable  thereibr,  less  pay- 


/o/ 

INDEX.  841 

JUDICIAL  SALE. 

menu  ia  i&tt'ecting  and  ooUectiDg  iDBoranoe.     Paper   Ccmpany  t.   Langley, 
212. 

S.  The  conditions  of  a  judicial  sale  were  that  purchaser  should  pay  ten  per 
cent,  cash  and  balance  by  certain  day  ;  that,  on  non-compliance  with  roodi* 
tions,  property  would  be  refold  and  first  purchaj»er  held  liable  tor  all  loss  incurred 
thereby,  but  not  to  receive  benefit  of  any  advance.  A.  purchased  a  lot,  paid 
ten  per  cent,  of  his  bid,  and  failed  to  pay  remainder.  The  lot  was  resold  for 
a  sum  in  excess  of  A.'s  bid  sufiicient  to  pay  interest  thereon  and  expense  of 
second  sale.  Hefd^  that  A.  was  entitled  to  be  repaid  the  ten  per  cent.  T%9 
Chancellor  T.  Gummerf.,  147. 

JURISDICTION.    See  Cokfuct  of  Laws,  9.    Constitutiokal  Law,  46. 

E&BORS    AND    APPBALS,    2,    9.      JUDOMBMT,    1.        UnITKD   2StAT£8   CoUBTS, 

2-5. 

JUBOU  AND  JURT.     See  Witbbbs. 

LANDLORD  AND  TENANT.     See  Actiob,  S,  7.    Cotbhaitt,  1.    Nbqli- 
OBHCB,  1 .     Removal  of  Causbs,  8. 

1.  Tenant  may  remove  bnildin^jcs  erected  by  him  for  better  enjoyment  of 
leafichold,  durinii;  his  rightful  continuance  in  possession,  if  the  removal  can  be 
accomplished  witliout  permanent  injury  to  freehold.  Htdderick  ▼.  Smithy  81, 
and  note. 

2.  If  tenant  takes  new  lease  without  reserving  right  to  remore  buildings 
erected  during  previous  term,  he  cannot  remove  same  at  expiration  of  new 
term  ;  otherwise  in  case  of  mere  extension  of  old  lease  upon  same  terms.     Id, 

3.  A.  having  rented  his  land  for  a  certain  portion  of  the  crop  to  be  raised 
thereon,  had  no  right  to  enter  upon  it,  against  tlie  will  of  his  tenant,  even  for 
the  purpose  of  gathering  the  crop  which  was  in  danger  of  perishing.  The  om- 
tract  was  not  a  mere  cropping  agreement ;  the  title  to  the  crop  was  in  the  ten- 
ant, and  the  landlord  had  merely  a  lien  tliereon.     WadUjf  y.  WiUiamM^  147. 

LARCENY.     See  Cbim ikal  Law,  III. 

LEASE.     See  Railboad,  IS. 

LEGACY.     See  Will,  8-5,  9-11 

The  entire  personal  estate  of  decedent  ought  to  be  retumea  m  the  inyentonr 
to  Orphans*  Court ;  but  the  title  of  a  legatee  to  property  spt^cifically  hequcitihed 
him  does  not  depend  on  its  being  included  in  the  inventory  returned  by  execu- 
tors, nor,  necessarily,  upon  a  decree  of  distribution  by  the  Orphans'  Court. 
Matthew*  V.  Turner^  282. 

LIBEL.     See  Slandbb  and  Libbl. 

LICENSE. 

1 .  One  who  travels  through  country,  carrying  all  necessary  tools  for  putting 
np  lightning-rods,  charging  so  much  for  rodn  and  so  much  for  putting  them  up 
(never  having  sold  any  without  putting  ihcm  up)  and  soliciting  patronage  fnmi 
house  to  house,  is  not  bound  to  take  out  county  liceni^  as  pedlar,  being  rather 
a  skilled  mechanic  than  pedlar  in  sense  of  the  law.     EzcU  v.  Tharshfr^  546. 

2.  Where  license  is  a  power  coupled  with  an  interest  of  permanent  character, 
it  is  irrevocable  ;  and  if  interest  be  in  land  and  contract  hy  parol,  court  of 
equity  will  hold  contract  binding,  where  licensee  has  incnrred  trouble  and  ex- 
pense  in  carrying  it  out,  notwithstanding  Statute  of  Frauds.  Afeetze  v.  Rd,, 
212. 

3.  Doctrine  applied  where  railroad  company,  for  certain  privileges,  was  per- 
mitted by  parol  to  construct  upon  plaintifTs  land  a  dam,  canal  and  water-whccl, 
for  purpose  of  keeping  its  tank  supplied  with  water.  In  such  a  case,  upon 
withdrawal  of  such  privilege  by  railroad  company,  plaintiff  could  not  sue  for 
use  and  occupation  but  only  for  damages  for  breach  of  special  contract.     Id, 

LIEN.     See  Bakk,  14,   15.    Exbmption,  7.    Innxbbpbb,  1.    Mobtoaob,  8. 
Vbkdob  and  Vbkdbe,  3,  4. 

I.  As  a  general  rule,  the  equitable  lien  of  the  grantor  of  real  estate  for  the 
price  thereof,  is  not  assignshle,  although  there  may  be  exceptiona  to  tliis  rule  in 
Vol.  XXXIV.— 106 
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favor  of  persons  who  merely  stand  as  representatiyes  of  grantor.    Hammond  t. 
Peyton^  390,  and  note, 

2.  The  lien  itself  is  not  in  accordance  with  the  policj  of  the  law,  and  shoold 
be  restrained  ratlier  than  fostered.     Id, 

LIFE  TENANT.     See  Exbcdtobs  and  ADMimsTSATOBS,  8,  4.    Tkubt  avd 
Tbubteb,  3. 

1.  A  conveyance  to  hosband  and  wife,  without  words  of  limitation,  render, 
them  tenants  by  entireties  ;  bnt  such  an  estate  may  be  limited  to  a  life  estates 
and  words  clearly  expressing  an  intention  to  create  an  estate  for  their  joint 
lives,  and  providing  that  after  tlie  termination  of  sach  life  estate,  the  land  shall 
be  divided  among  the  heirs  of  the  husband  and  the  heirs  of  the  wife,  creates  a 
life  estate  in  the  husband  and  wife.     Haddock  ▼.  Gray,  266,  and  note. 

2.  Land  was  conveyed  to  husband  and  wife  with  provision  that  surri* 
Yor  should  hold  the  same  until  his  or  her  death  and  after  decease  of  hus- 
band and  wife  it  should  be  equally  divided  between  the  heirs  of  each.  HM^ 
that  the  husband  and  wife  were  not  tenants  by  entireties ;  that  they  did  not  take 
an  estate  in  fee  under  rule  in  Skeiiey^t  Cote,  but  the  word  "heirs,**  as  u»ed 
here,  means  **  lieirs  apparent, "  and  does  not  designate  those  who  shall  take  an 
indefinite  succession.    Id, 

LIMITATIONS,  STATUTE  OF.     See  Axkndmekt,  8.     Cokposation,  2,  8. 

COVEHAMT,  3.      LeAUINO  AbTIOLB,  p.  691. 

1.  Endorsement  of  payment  on  note  barred  by  statute  is  to  be  regarded  as  an 
entry  in  holder's  interest.     Coon^s  Appeal,  77. 

2.  Where  in  such  case,  court  below  found  that  there  was  no  evidence  that 
such  payment  was  mode  by  maker  or  with  his  knowledge :  held,  that  court 
above  could  not  infer  such  payment  from  endorsement.     Id, 

8.  Benefit  of,  may  be  had  on  general  demurrer  to  petition,  diough  special 
demurrer  is  the  better  practice.     Seymour  v.  P.  C.  ^  Si,  L.  Rd.,  212. 

4.  Action  against  railroad  company  to  recover  damages  for  killing  or  injur- 
ing domestic  animal,  killed  or  injured  solely  by  neglect  to  fence  road,  as  requiu-d 
by  law,  is  founded  upon  *'  a  liability  created  by  statute,  other  than  forfeiture 
or  penalty  "  and  is  barred  in  six  years.     Id, 

5.  Acknowledgment  of  debt  made  to  stranger  and  not  intended  to  be  com* 
municated  to  creditor,  will  not  remove  bar  of  Statute  of  Limitations.  Parker  r. 
Remington,  675. 

6.  Two  breaches  were  made  of  a  bail  bond.  The  creditor,  plaintiff,  hrou;:ht 
an  action  of  debt,  alleging  second  breach.  Beid^  that  Statute  ufLimi rations 
against  an  action  on  bond  began  to  run  at  time  of  first  breach,  whether  creditor 
knew  of  it  or  noc,  there  being  no  fraud  or  concealment  to  prevent  creditor  ob- 
taining knowledge  of  breach.     Pearce  v.  Curran,  676. 

7.  Where  prinicipal  and  sureties  gave  their  joint  and  several  promifisoiy  note, 
upon  which,  after  maturity,  the  principal  debtor  made  etereral  payments,  the 
legal  liability  of  all  parties  to  note  was  discharged  at  expiration  of  six  years  from 
its  maturity,  and  thereafter  action  could  be  maintained  only  on  the  new  pro- 
mise implied  from  partial  payments,  credited  in  note.  Waltere  r,  Krqfi^ 
408. 

8.  But  as  snch  subsequent  promise  constituted  a  new  contract  and  a  new  cause 
of  action,  no  one  is  liable  except  him  who  made  it ;  the  liability  of  sureties  was 
not  continued  by  payments  and  promises  of  principal  debtor,  the  relation  of 
agency  not  existing  between  them.     Id, 

9.  Purchase  of  intestate's  lands  at  adtninistrator's  sale  by  agent  of  adminis- 
trator with  his  means,  who  takes  deed  in  his  o>vn  name,  and  conveys  to  wife 
of  administrator,  is  fraudulent,  and  though  not  void,  the  purcbas«e  and  deeds 
may  be  avoided  by  one  interested  in  lands.    MeGavghey  v.  Brown,  546. 

10.  Courts  of  equity,  in  cases  of  concurrent  jurisdiction,  consider  themselvea 
bound  by  Statutes  of  Limitations  which  govern  courts  of  law  in  like  cases,  and 
this  rath'ir  in  obedience  to  statute  than  by  analogy.     Id. 

11.  Rule  that  Statute  of  Limitations  will  not  bar  a  trust,  api^ies  only  to 
express  and  positive  trusts,  and  not  to  diose  where  circumstances  rai^e  pre- 
sumption of  extinguishment  of  trust,  or  where  open  denial  of  tmst  is  broogfat 
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to  knowledge  of  parties  in  interest,  which  requires  them  to  act  as  on  asserted 
adverse  title.     McGaugheif  v.  Brown,  546. 

12.  The  Statute  of  Limitatiuns  will  commence  against  action  for  frand  of 
administrator  from  time  of  his  discliarge  by  probata  conrt.     Id, 

IS.  Where  the  Statute  of  Limitations  was  set  up  as  a  defence  to  a  contract, 
and  the  question  was  the  constitutionality  of  an  act  removing  the  bar,  passed 
after  it  had  become  perfect,  heldt  that  it  merely  took  away  a  purely  arbitrary 
defence  to  an  action,  which  fell  with  the  repeal  of  the  law  on  which  it  depended, 
and  such  a  defence  is  not  a  right  of  property  protected  by  15th  Amendment  to 
Oonstttution  of  United  States.     Campbell  v.  Holt,  148. 

LIS  PENDENS.     See  Attachment,  13.     Rbcbitbh,  6. 

To  constitute,  bill  must  be  actually  filed,  having  special  reference  to  speci6c 
property,  and  subpoena  must  also  be  served  upon  defendant.  Sandert  t.  McLkm- 
aid,  77. 

LUNATIC.    See  Aobnt,  10. 

1.  Guardian  of,  may  carry  on  ward's  business.     StaU  t.  Jome»,  614. 

2.  Reasonable  compensation  only  should  be  allowed  for  so  domg,  and  the  5 
per  cent,  rule  should  not  always  be  adopted.    Id, 

S.  Annual  settlements  and  ordei*s  of  approval  made  thereon  by  probate  court 
are  competent  evidence  to  show  that  business  was  carried  on  under  supervision 
of  court,  although  tliere  was  no  previous  order.    Id, 

4.  Such  annual  settlements  are  not  conclusive,  but  subject  to  review  at  final 
settlement.     M. 

5.  Sureties  in  second  bond  given  by  such  guardian,  are  not  liable  for  ezces- 
sive  commissions  retained  by  or  allowed  to  such  guardian  in  previous  annual 
settlements  under  first  bond.     Id, 

MALICIOUS  PROSECUTION. 

1.  In  an  action  of  malicious  prosecution,  the  burden  of  proving  malice  and 
absence  of  reasonable  and  probable  cause  is  on  plaintiff.  Abrath  v.  Northeast- 
ern Railway,  757,  and  n<Ae, 

2.  Per  Lord  Bramwbix  :  An  action  for  malicious  prosecution  does  not  lie 
against  a  corporation  aggregate,  such  a  corporation  being  incapable  of  malice 
or  motive.  Id, 

MANDAMUS.    See  Commov  Cabbibr,  16. 

1.  Allegations  of  return  to  alternative  writ  of  mandamus,  should  be  stated 
positively,  not  upon  information  and  belief.     State  v.  County  (Jam,,  349. 

2.  The  rules  requiring  pleas  to  be  sworn  to,  does  not  restrict  defendant  to 
pleading  matters  of  defence  within  his  personal  knowledge.     Id. 

8.  Mandamus  will  not  issue  to  enable  person  to  effect  illegal  purpose.     Id. 

4.  If  alternative  writ  of  mandamus  shows  ;>rttMa  facie  case,  it  is  not  demur- 
rable.    State  V.  Mayor  of  Jaektonville,  547. 

5.  Where  writ  alleges  power  in  municipal  body  to  levy  taxes,  and  such 
power  is  limited  by  statute  to  certain  percentage  on  value  of  taxable  property,  it 
is  not  necessary  to  allege  in  writ,  that  power  has  not  been  exhausted  ;  that  is 
matter  of  defence.     Id. 

6.  Wliere  levy  of  taxes  is  desired  by  judgment-creditor  of  municipality,  for 
payment  of  his  claim,  who«e  right  is  based  on  ordinary  status  of  judgment-cred- 
itor, and  power  of  board  of  aldermen  to  make  levy,  a  demand  on  proper  ofKccrs 
for  levy  to  pay  judgment,  must  he  made  before  relief  by  mandamus  can  bo 
had.    Id, 

7.  Where  exercise  of  a  discretion  is  involved,  writ  of  mandamus  will  not  be 
allowed  against  an  inferior  court  or  tribunal.  So  discretion  of  probate  conrt 
as  to  time  it  will  receive  probate  of  will,  or  which  of  two  papers  purporting  to 
be  wills  of  same  person,  shall  be  passed  on  first,  will  not  be  interf'ercd  with  by 
this  writ.     People  v.  Knickerbocker,  409. 

8.  R.,  resident  of  Michigan,  filed  petition  in  Delaware  conrt,  against  S., 
president  of  D.  Company,  S.  being  resident  of  I>elaware,  and  D.  Company 
being  Connecticut  corporation,  doing  business  in  Delaware.  Petition  asked  for 
mandamos  to  compel  S.  to  allow  R.,  who  waa  stockholder  of  D.  Company,  to 
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inspect  and  make  copies  of  certain  books  and  papers  of  D.  Company,  in  poc- 
session  of  S.,  and  which  R.  desired  for  use  in  suit  in  Michigan,  Uriwoen  R.  and 
third  person.  Htldy  that  court  had  jurisdiction ;  that  corporation  was  not 
necessary  party,  and  that  mandamus  should  be  granted.     Sipijl  t.  Statt^  594. 

MARRIAGE.     See  Hubbaitd  and  Wif>,  I.    Pbssumptioh,  1,  S 

MASTER  AND  SERVANT.  See  Chimiital  Law,  2.    Inhksbpbr,  S.     Siav- 
DER  AHD  Libel,  1. 

1 .  City  is  not  liable  for  injury  to  laborer  employed  in  constructing  a  sewer, 
when  caused  by  negligence  of  one  who  had  oversight  and  direction  of  work. 
ConUy  V.  C it  Iff  676. 

2.  Where  master  dclegatcj  duties  which  law  imposes  on  him  to  an  agent,  he 
is  liable  for  injury  to  employee,  due  to  negligeuoe  of  such  agent,  whatever  his 
rank.     Copper  v.  LouisviiUt  ^.,  Hy*,  283. 

3.  A  foreman,  except  when  master's  duties  are  delegated  to  him,  is  a  fellow* 
servant  with  tliose  immediately  under  him,  and  master  is  not  answerable  to 
them  for  his  negligence.     Id. 

4.  One  engaged  in  repairing  tnnnels  on  railroad,  who  is  injured  while  bein^^ 
transported  from  one  point  to  another  on  said  road,  is  a  fellow-ienrant  of  die 
engineer  of  train.    Id, 

5.  A  locomotive  engineer  and  a  section-master  of  track-workers,  are  not  fel- 
low-servants in  sense  that  the  company  employing  them  would  not  be  liable  to 
one  for  «iamages  resulting  to  him  from  negligence  of  other.     Ctdvo  ▼.  i2k/.,  409. 

6.  Where  engine  is  thrown  from  track  and  engineer  injured,  through  negli- 
gent violation  of  company's  rules,  by  a  section-master,  the  company  is  liable 
to  engineer,  the  section-master  being  a  representative  of  company.     Id. 

7.  It  is  duty  of  master  who  sets  servant  to  work  in  place  of  danger,  to  give 
him  such  notice  and  instruction  as  is  reasonably  required  by  youth  or  inexpcri* 
ence,  or  want  of  capacity  of  servant ;  and  this  duty  is  not  confined  to  cases 
where  servant  is  man  of  manifest  imbecility.    Atkins  v.  Thread  Co.,  795. 

8.  To  render  master  liable  for  injury  to  employee,  caused  by  defective  ma- 
chinery furnished  by  former  for  latter's  use,  it  must  appear  that  master  knew,  or 
by  exercise  of  proper  diligence,  could  have  known  of  its  unfitness,  and  iliat 
servant  did  not  know  or  could  not  reasonably  be  held  to  have  known  of  defect. 
Ball  V.  Hall,  547. 

9.  Where  a  master  or  his  representative  has  expressly  promised  to  repair  de- 
fect, servant  can  recover  for  injury  caused  thereby  within  any  period  which 
would  not  preclude  rational  expectation  that  promise  might  be  kept,  prowided, 
that  danger  which  plaintitf  apprehended  from  beginning  %Ki  not  so  imminent 
as  to  prevent  a  reasonably  prudent  man  from  risking  it,  upon  assurance  by  pro- 
per authority  that  cause  from  which  peril  arose  would  be  removed.  Dist,  Co- 
luwbia  V.  McElligottf  409. 

10.  A  roadmaster  of  a  railroad  company  or  conductor  of  a  train  are  not  so 
far  agents  of  company  as  to  be  legally  authorised  to  employ  physician  to  attend 
employee  injured  by  cars  of  company,  unless  they  are  specifically  charged  with 
that  duty  ;  but  action  of  general  manager  ratifying  such  contract  will  render 
corporation  liable.     Rd,  v.  Gray,  547. 

11.  Plaintiff,  while  being  driven  in  hired  hack,  was  injured  by  its  collision 
with  railroad  train,  the  accident  being  due  to  concurrent  negligence  of  hackman 
and  engineer,  and  sued  railroad  company.  Held,  that  unless  plaintifT  exer- 
cised some  control  over  conduct  of  driver  further  than  to  indicate  places  to  which 
he  wished  him  to  drive,  and  required  him  to  cross  track  at  time  injury  occurred, 
negligence  of  driver  was  not  imputable  to  him.     LittU  v.  HackeU^  813. 

12.  Co-employees,  within  the  meaning  of  rule  exempting  master  from  lia- 
bility for  injuries  sustained  by  one  servant  through  negligence  of  anotlier,  are 
those  whose  usual  dnties  bring  them  into  habitual  consociation,  so  that  they  may 
exercise  a  mutual  influence  upon  each  otlier  promotive  of  proper  caution.  RolU 
ing  Mill  v.  Johnson,  148. 

IS.  Where  there  is  no  opportunity  to  take  measures  to  avoid  the  negligent 
acts  of  another  without  disobedience  to  the  orders  of  an  immediate  superior^ 
the  doctrine  exempting  the  master  can  have  no  application.     Id. 
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14.  Master  is  not  bound  to  fence  machine  where  it  is  not  of  peculiarly  dan- 
gerous character,  and  is  not  liable  for  personal  injuries  caused  by  roacliine  to 
emplo}'ee,  who  was  obliged  to  pass  it  in  going  to  his  work,  to  whom  suitable 
instructions  had  been  given,  having  reference  to  his  age  and  capacity,  so  as  to 
enable  him  to  understand  dangers  of  employment  in  which  he  was  engaged. 
Neither  is  master  liable  for  injuries  because  machine  might  have  been  placed  in 
less  dangerous  position.  Evidence  that  a  gate  might  have  been  placed  in  front 
of  machine  is  immaterial.     Rock  v.  Indian  Orchard  i/i//s,  794. 

15.  Where  there  was  evidence  that  plainritt*  was  playing  about  machineon  which 
he  was  injured,  a  statement  in  judge's  charge  that  if  jury  found  that  to  be  a 
fact,  plaintiff  was  guilty  of  contributory  ncgligunoet  which  would  prevent  him 
froiu  recovering,  is  not  open  to  objection.   Id, 

IG.  It  is  not  charging  upon  the  facts  for  a  judge  to  state  in  his  charge  that  a 
machine  on  which  plaintiff  was  injured,  was  not  a  peculiarly  dangerous  one,  the 
fact  being  self  apparent.    Id, 

17.  Where  master  employs,  to  work  in  dangerous  place,  servant  who,  from 
youth,  inexperience,  or  ignorance,  is  unable  to  appreciate  tlie  danger,  it  is  duty 
of  master  to  explain  same,  and  if,  without  such  explanation,  servant  is  set  to 
work  and  is  injured,  master  is  liable,  even  though  danger  would  have  been 
apparent  to  person  of  capacity  and  knowledge,  and  immediate  cause  of  injury 
is  negligence  of  co-employees.     Jones  v.  Florence  Co,^  580,  and  note. 

18.  Semble.  Duty  of  guarding  against  danger  resulting  from  leaving  loose 
Stones  or  ore  in  roof  or  sides  of  mine,  is  one  which  employer  may  reasonably 
impose  on  miners  themselves,  but  if  neglect  of  it  is  brought  to  knowledge  of 
master,  and  he  takes  no  steps  to  remove  danger,  he  is  liable  to  employee,  who, 
without  contributory  negligence,  is  injured  thereby.    Id* 

MERGER.    See  Watbbs  and  Watkb-Coubbbs,  9. 

MINES  AND  MINING.     See  Hiohwayb.  &c.,  3. 

1.  Revised  Statutes,  U.S.,  sect.  2322,  gives  owner  of  mineral  vein  or  lode  not 
only  aU  covered  by  surface  lines  of  claim  vertically  extended,  but  also  right  to 
follow  that  lode  or  vein  when  it  passes  outside  those  vertical  lines  laterally. 
Mining  Co,  v.  CVtcesmoii,  283. 

2.  Acts  of  Congress  tise  words  vein,  lode  or  ledge  as  embracing  a  more  or 
less  continuous  body  of  mineral  lying  within  a  well-defined  boundary  of  other 
rock  in  the  mass  within  which  it  is  found,  or  it  may  be  said  to  be  a  body  of 
mineral  or  a  mineral  body  of  rock  within  defined  boundaries  in  this  general 
mass.    Id, 

3.  A  rein  is  not  necessarily  straight  or  of  uniform  dip,  thickness  or  richness 
throughout  its  course ;  the  cleft  within  which  it  is  found  msy  be  narrowed  or 
widened  and  even  closed  for  a  few  feet  and  then  found  further  on,  and  the 
mineral  deposit  may  be  diminished  or  even  suspended  for  a  short  distance,  but 
if  found  again  in  the  same  course  with  the  same  mineral  within  that  distance, 
its  identity  may  be  presumed.     Id. 

4.  No  title  from  United  States  to  land  known  at  time  of  sale  to  be  valuable 
for  its  minerals  of  gold,  silver,  cinnabar  or  copper,  can  be  obtained  under  the 
pre-emption  or  homestead  laws,  or  the  town-site  laws,  or  in  any  other  way  than 

as  by  the  laws  especially  authorizing  the  sale  of  such  lands,  except  in  the  states 
of  Michigan,  Wisconsin,  Minnesota,  Missouri  and  Kansas.  Deffeback  ▼. 
Bdwke,  148. 

5.  It  would  seem  that  there  may  be  an  entry  of  a  town  site,  even  though 
within  its  limits  mineral  lands  are  found,  the  entry  and  the  patent  being  inop- 
erative as  to  all  lands  known  at  the  time  to  be  valuable  for  their  minerals,  or 
discovered  to  be  such  before  their  occupation  and  improvement  for  residence  or 
business,  under  the  town-site  title.    Id. 

MINOR.    See  Domioilb.    Guabdiab  and  Wabd.     Ixvavt.     Pabb2«t  and 
Child. 

MISTAKE.    See  Ambhdmbnt,  2. 

MORTGAGE.    See  Bills  and  Notbs,  24.    Cohvuct  ov  Laws,  5.    Cobpoba- 
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TIOH,  4.      IIbBTOR  AlTD   CbEDITOM,  10.      EqUITT,  14-16.       EzXMFTIOir,    5, 

15.     Recbiyse,  3.     Ubcmt,  8. 
I.  Generally, 

1 .  On  bill  to  foreclose,  decree  was  entered  to  pay  within  certain  time  and  in 
default  of  sach  payment,  appointing  master  to  sell  and  deposit  proceeds  in 
ref^stry  of  conrt.  Beidj  that  action  of  debt  on  jndi^ment  would  not  lie  to 
recover  som  mentioned  in  decree.     Burgess  t.  Souihert  615. 

2.  Foreclosure  proceedings  in  equity  are  of  nature  of  procedings  in  rem,  and 
do  not  ordinarily  act  m  personam.     Id, 

3.  As  against  bondholders  who  presented  their  coupons  at  office  of  company  for 
payment  and  not  for  sale,  and  who  had  right  to  assume  that  they  were  paid, 
person  who  advances  money  to  take  them  up,  under  undisclosed  agreement  with 
company  that  coupons  shall  be  delivered  to  him  uncancelled  as  security  for  his 
advances,  is  not  entitled  to  equal  priority  of  lien.     Camenm  v.  TVnar,  477. 

4.  Though  usual,  it  is  not  necessary  that  mortgage  state  amount  ot  debt 
secured  or  that  it  is  evidenced  by  note  or  other  instrument.  If  it  contains 
general  description,  sufficient  to  embrace  liability  intended  to  be  secured  and  to 
put  peraou  examining  record  on  inquiry,  and  direct  him  to  proper  source  for 
information  of  amount  of  debt,  it  is  sufficiently  certain.  Curfu  v.  fZim, 
548. 

5.  Mortgage  to  secure  agreement  to  support  another  during  life  is  assignahle ; 
and  condition  may  be  performed  by  assignee  unless  support  is  required  by  mort- 
gage to  be  furnished  personally.     Bank  v.  Bolt,  676. 

6.  And  if  assigned,  amount  agreed  upon  in  good  faith  between  the  assignee  and 
mortgagor  to  be  paid  for  the  support,  is  tlie  sum  to  be  paid  by  a  subsequent 
mortgagee  m  redemption  and  not  what  a  master  found  was  actual  cost  "of  sup- 
porting, although  agreement  was  made  sAXcr  second  mortgage  was  given,  the 
subsequent  mortgagee  taking  mortgage  witli  knowledge  that  there  was  con- 
troversy  over  what  was  to  be  paid  on  first  mortgage.     Id, 

7.  IvooMjB  Bonds  ahd  Mortoaoks,  553. 

n.  Of  Chattels, 

8.  Foreclosure  without  sale  is  satisfaction  only  to  amount  of  value  of  pro- 
perty.    Hazard  v.  Robinson,  614. 

9.  After  such  foreclosure  the  bringing  suit  by  mortgagee  and  obtaining  judg- 
ment for  whole  debts  presumptively  waives  foreclosure  and  leaves  mortga^ 
subject  to  redemption  in  equity.     Id, 

10.  A.  mortgaged  shares  of  stock  by  charter  transferable  by  deed,  and  then 
by  deed  assigned  his  property  for  bcnetit  of  creditors  to  B.,  who  conveyed  it  by 
deed  to  C.  under  same  trusts.  C.  died.  Held,  on  bill  to  redeem,  that  C.*s 
personal  representative  was  necessary  party  to  suit.     Id, 

1 1 .  Instrument  executed  by  partner,  in  firm  name,  and  legally  binding  upon 
partnership,  and  entitled  to  be  recorded,  may  be  admitted  to  record  upon 
acknowledgment  by  executing  partner.  McCoy  v.  Bolei/,  349. 

12.  Mortgage  duly  recorded  is  not  void  between  parties  or  as  to  third  person, 
whose  claim  is  not  based  on  valuable  consideration,  because  it  permits  mort- 
gagor to  sell  personal  property  covered  by  it  without  accounting  to  mortgagee 
for  proceeds.     Id, 

13.  Sale  or  mortgage  of  crop  to  be  planted,  as  well  as  one  planted,  and  in 
process  of  cultivation,  is  valid — provided  place  where  crop  is  to  be  produced  is 
designated  with  sufficient  certainty.  It  seems  parol  evidence  is  competent  to 
fit  description  to  property.     Rountree  v.  Britt,  350. 

14.  Mortgage  conveying  **  my  entire  crop  of  every  description  *'  is  too  vague. 
Id, 

15.  Mortgagor  will  be  prevented  by  injunction  from  impairing  or  destroying 
property  embraced  in  mortgage  lien.     Logan  v.  Sfade,  743. 

16.  When  merchant,  on  day  after  execution  of  mortgage  on  his  stock  of  goods 
in  favor  of  some  of  his  creditors,  disposes  of  large  amount  of  them  to  other 
creditors,  in  payment  of  their  debts,  court  can  enjoin  him  from  selling  said 
goods  otherwise  than  for  cash,  and  command  him  to  pay  proceeds,  after  deduct- 
ing expenses  of  sale,  into  registry  of  court,  and  if  remedy  by  injunction  proves 
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to  be  ineffectuAl,  coort  maf  appoint  receiver  to  take  charge  of  goods,  and  dis- 
pose of  tiiem  under  its  direction.     Logan  v.  Sladtf  743. 

III.  Of  Realty, 

17.  Dated  before,  bnt  recorded  after  deed  to  mortgagor,  is  notice  to  snbse- 
quent  pnrchaKer.     Semon  v.  Terhune^  46 1 . 

1 8.  Mortgagor  who  pays  bond  after  property  has  been  sold  under  foreclosure 
and  proceeds  of  land  have  become  primary  fund  for  payment,  is  entitled  to  sub- 
rogation,    /t/.,  and  noU, 

19.  Absence  of  one  of  the  two  trustees  from  foreclosure  sale  not  sufiScient, 
of  itself,  to  cause  sale  to  be  set  aside^  as  against  former  owner  of  land.  Smiih 
T.  Black\  78. 

SO.  Presumption  of  payment  in  favor  of  mortgagor  in  possession  over  twenty 
.  years  may  bo  rebutted.     Brown  v.  liardcagtle^  78. 

•21.  Where  bond  is  given  conditioned  for  payment  of  sum  named,  with  one  per 
cent,  interest  thereon,  by  particular  day,  creditor  is  entitled  to  the  legal  interest 
tiicrcafter.     Id, 

22.  Mortgage  will  not  sustain  recovery  in  action  of  ejectment  against  holder 
of  legal  title,  nor  will  deed  of  conveyance  made  by  master  under  decree  in  suit 
to  which  person  owning  legal  title  at  institution  of  suit  was  not  party.  Berlack 
T.  Halie,  S48. 

23.  A  deed  absolute  in  Torm,  intended,  however,  to  secure  payment  of  money 
due  from  maker  to  grantee,  and,  upon  pnyment  of  which,  by  certain  time 
grantee  agreed  to  reconvey  property  to  grantor,  though  in  equity  a  mortgai;e 
is  not  one  at  law  ;  therefore,  to  make  it  available  against  cre^Iitors  of  grantor 
it  need  not  be  recorded  as  a  mortgage,  if  it  be  recorded  within  time  prescribed 
for  registration  of  deeds  for  conveyance  or  encumbrance  of  lands  in  Ohio. 
Kemper  v.  Campbell ^  409. 

24.  When  surety  on  mortgage  debt  pays  same  to  holder  and  receives  note 
and  mortgage,  without  any  as8ignment  or  discharge  written  thereon,  be  cannot 
maintain  bill  in  equity  against  owners  of  equity  of  redemption,  praying  that 
mortgage  "  may  be  decreed  to  be  still  8ul)sis>t)ng,  that  he  may  be  subrogated  to 
the  rights  of  the  mortgagee  therein,  and  may  bo  empowered  to  foreclose  the 
same  according  to  law."     Lynn  v.  Richardmrn,  795. 

25.  A.  purchased  real  estate  from  B.,  subject  to  tne  payment  of  a  mortgage 
thereon  to  C.  Beid^  that  even  though  A.  had  expressly  promised  B.  to  pay  the 
mortgage  debt,  this  would  not,  without  the  consent  of  C,  convert  B.  from  a 
principal  debtor  to  a  surety  ;  and  the  relation  of  principal  and  surety  not  exist- 
ing between  A.  and  B.,  an  extension  of  the  time  of  payment  of  the  mortgage 
debt,  granted  by  C.  to  A.,  would  not  discharge  B.  from  his  liability  to  C. 
Shepherd  v.  A/ay,  149. 

26.  Mortgage  made  by  B.  and  wife  to  secure  loan  from  A.  would  have  been 
valid,  if  scaled.  0.  attached  B.'s  interest  in  the  realty,  whereupon  A.  filed  bill 
against  B.,  his  wife  and  C,  charging  accident  and  mistake  as  cause  of  mortgage 
not  being  sealed,  actual  notice  of  paper  on  C.'s  part,  and  praying  reformation 
by  sealing.     C  demurred.     Dcmilrrer  overruled.     Bullock  t.  Whipp,  349. 

27.  A  roan  cannot  allow  another  to  part  with  money,  on  faith  of  convey- 
ance, and  then  taking  advantage  of  defect  known  to  himself,  claim  a  title  bet- 
ter in  equity  by  subsequent  conveyance.     Id. 

28.  By  a  well  estabtibhed  general  rule,  the  word  '*  heirs,**  or  other  appro- 
priate words  of  perpetuity,  in  a  mortgage  or  deed,  is  essential  to  pass  a  fee 
simple  estate  ;*  but  where  the  language  used  in  a  mortgage,  and  the  recitals  and 
conditions  thereof,  plainly  evidence  an  intention  to  pass  entire  estate  of  mort- 
gagor as  security  for  tlie  debt,  and  express  provisions  of  the  instrum«»nt  cannot 
otherwise  be  carried  into  effect,  it  will  be  construed  to  pass  such  estate  though 
no  formal  words  of  perpetuity  are  employed.     Brmon  v.  Bank  of  Hamilton^  400. 

29.  K.  executed  and  delivered  to  T.  three  notes,  payable  to  T.'s  order,  due 
in  one,  two  and  three  yeam,  and  a  mortgage  to  secure  their  payment.  Before 
maturity  of  any  of  notes,  T.  endorsed  them  all,  waiving  demand  and  notice, 
and  delivered  them  to  A.  with  assignment  of  mortgage.  Tlie  first  note  due, 
not  being  paid  at  maturity,  was  put  in  judgment  against  K.  as  maker,  and  T. 
Af  endorser.     K.  being  insolvent,  T.  paid  the  judgment.     Snbsequently  T. 
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oomroenced  siiit  to  forecloie  mortgage,  claiming  benefit  of  that'eecuritr  and  a  lien 
prior  to  lien  of  A.  who  held  remainin)^  two  notes,  then  past  due.  A.,  by  an- 
swer and  croM  petition,  alleged  facts  showing  T.'s  liability  as  endorser  on  tlie 
two  notes,  that  K.  was  insolvent,  that  land  woald  prove  insufficient  to  hatisfy 
whole  mortgage  debt,  claiming  priority  of  lien,  praying  foreclosure  and  lull 
relief.  Later  S.,  on  his  motion,  became  plaintiff  and  tiled  supplemental  peti- 
tion, arerring  pmvhase  from  T.  and  assignment  of  all  his  interest  in  mortgage  and 
suit,  and  clainfing  priority  of  lien.  The  land  wits  sold  and  not  enough  realised 
to  pay  whole  indebtedness.  Heldf  tiiat  A.  wus  entitled  to  payment  in  full  trom 
proceeds  before  application  of  money  to  claim  of  S.     AndarMm  v.  Skarp,  410. 

MUNICIPAL  CORPORATION.     Sec   Cohstitutiohal  Law,  1,  18-21,  36-7. 
Costs,  I.     Damagbs,  3-5.     Highways,  Ac.,  3-7.     Injukotion,  3.     Mak- 
DAMU8,  5,  6.     Masteu  AND  Sebtant,  1.     Neoliokhcb,  S.     Ofpiceb,  3^. 
Statute,  2.     Tax  and  Taxation,  9,  10. 
I.   Genemilg, 

1.  It  is  duty  of  a  city  to  keep  its  streets  in  a  reasonably  safe  condition,  for 
neglect  of  which  it  is  liable.     Beliamy  v.  CV/y,  284. 

2.  ir  defect  causing  injury  has  existed  for  some  time,  the  city  is  chargeable 
with  notice  of  it.  If  the  city  could  have  ascertained  the  defect,  its  failure  to 
do  so  is  negligence,  and  a  charge  that  the  defect  must  be  open  and  notorious  is 
error.     Id. 

3.  In  authorizing  city  counsel  of  Baltimore  to  **  settle  their  rules  of  proced- 
ure," the  legislature  did  not  confer  power  to  declare  what  number  of  members 
should  constitute  a  quorum.     HeiskeU  v.  The  Mayor^  ^.,  792. 

4.  In  a  municipal  corporation,  consisting  of  a  delinite  number,  in  the  absence 
of  any  legislation  on  the  subject,  a  majority  of  the  members  constitutes  a  quo- 
rum.     Idm 

5.  A  mere  majority  of  the  members  elected  being  present,  the  acts  of  city 
council  of  Baltimore  are  valid,  notwithstanding  the  existence  of  a  rule  adopte<l 
by  the  council,  that  two-thirds  of  members  elected  shall  be  necessary  to  consti- 
tute a  quorum.     Id, 

6.  A  municipal  corporation  cannot,  by  a  rule  made  by  itself,  increase  or  di- 
minish its  powers.     Jd. 

7.  Where  duties  delegated  to  officers  elected  by  public  corporations,  are 
political  or  governmental,  tlie  relation  of  principal  and  agent  does  not  exist, 
and  the  maxim  rttiwndeat  »u/perior  does  not  govern.      Sa9mnen  ▼.  Beards  284. 

8.  Counties  are  not  liable  for  injuries  caused  by  negligence  of  commisaioners 
in  selection  of  unskilful  physician  for  care  of  poor.     Id, 

9.  Though  city  of  Atlanta,  Ga.,  by  its  charter,  has  rigbt  to  establish  a  sys- 
tem of  grading  and  drainage,  yet  the  work  must  be  done  so  as  not  to  prove  a 
nuisance  to  citizens,  or  municipality  will  be  liable  for  damages.  Smith  v.  City 
of  Atlanta,  283. 

10.  If  a  sewer  becomes  a  nuisance,  and  the  city,  having  alone  power  to  abate 
it,  fails  to  do  so,  it  may  be  said  to  keep  it  up,  and  thereby  becomes  liable  as  for 
maintenance  of  a  continuing  nuisance.     Id. 

1 1 .  If  bill  in  chancery  be  brought  in  name  of  town  without  authority  of 
electors  given  at  town  meeting,  court  may  dismiss  same  on  motion  of  defend- 
ants or  on  its  own  motion.     Kankakee  v.  Kmdcuh^e  Rd.,  615. 

12.  Under  Illinois  system  of  township  organization  there  is  no  officer  or 
board  representing  corporate  authority  of  town ;  the  electors  through  town 
meetings  alone  do  so.     Id. 

13.  It  is  probable  that  in  extreme  cases  of  threatened  invasion  or  destruction 
of  property  rights  of  town,  any  taxpayer  may  prevent  such  wrong  by  injanc- 
tion.  Id. 

14.  The  fact  that  city  has  already  exhansted  its  constitutional  power  to  incur 
debt  cannot  be  shown  to  defeat  proceeding  by  it  to  improve  street  through  special 
assessment  in  part  and  partly  by  general  taxation.  That  question  cannot  arise 
until  city  seeks  to  borrow  oK>ney  or  incur  an  indebtedness  in  that  regard.  Rjf. 
V.  City,  410. 

15.  A  city  is  not  liable  for  acts  of  officers  of  its  fire  department,  unless  made 
so  by  statute  or  act  complained  of  was  expressly  ordered  by  city  government ; 


/of 


INDEX.  g49 

MUNICIPAL  CORPORATION. 

they  are  pohlic  officers  Mid  not  senrtDts  of  mimicipality.     BurrUl  t.  Citj/  of 
Augtuta,  548. 

16.  Cannot  make  its  want  of  lefi:a1  authority  to  en^^e  in  particular  business 
(0.  9>i  distillation  and  sale  of  spirits),  a  shelter  from  tlie  taxation  on  such 
business  ;  nor  escape  taxes  due  on  its  property,  whether  acquired  legally  or 
illc{;ally.     City  v.  HoUigter,  477. 

17.  Judgment  and  discretion  of,  in  selecting  plan  of  drainage  is  not  subject 
to  revision  in  private  action  for  not  sufficiently  draining  particular  lot  of  land  : 
but  for  negligence  in  construction  and  repair  of  sewers  municipality  is  responsi- 
ble to  person  whose  property  is  thereby  injured.    Johnson  v.  Dittrid^  477. 

18.  Cities  and  villages  incorporated  under  the  general  Incorporation  Act  of  111, 
giving  power  **  to  regulate  the  police  of  the  city  or  village,  and  pass  and  enforce 
all  necessary  police  regulations,"  may  pass  an  ordinance  prohibiting  persons 
from  keeping  open  stores  for  sale  of  goods  on  Sunday,  and  provide  penalty  for 
violation  of  same.  Such  an  ordinance  is  not  inconsistent  with  section  261  of 
Criminal  Code,  and  the  police  regulations  of  a  village  may  differ  from  those 
of  the  Slate  on  the  same  subject,  if  not  inconsistent  therewith.  McPhtrson  v. 
VUiage  of  Chebaute,  149. 

19.  City  council,  under  Illinois  Incorporation  Act,  may  grant  to  individuals 
or  private  corporation  right  to  lay  railroad  tracks  in  streets,  connecting  with 
public  railway  tracks  previously  laid,  and  extending  to  manufacturing  estab- 
lishments, &c.,  of  those  laying  the  tracks,  but  in  such  case  tracks  co  laid  become, 
in  legal  contemplation,  part  of  railway  with  which  they  connect,  and  are  open 
to  public,  and  subject  to  public  control  in  all  respects  as  other  railway  tracks. 
All  ruili-oad  companies  are  required  by  law  to  permit  such  connections.  Chicago 
Co.  V.  Garritg^  609. 

20.  No  corporation  or  individual  can  acquire  exclusive  right  to  use  of  city 
streets.     Id, 

21.  Where,  by  its  charter,  a  city  had  power  to  pass  ordinances  to  remove 
nuisances  from  streets,  and  for  preservation  of  peace  and  good  order,  and  in 
pursuance  thereof  had  prohibited  **  any  sport,  play  or  exercise  that  might  pro- 
duce bodjiy  injury  or  endanger  property  on  any  street,  square  or  alley,  within 
the  city  limits,*'  in  an  action  against  the  municipality  for  injuries  to  plaintiff 
caused  by  his  being  knocked  down,  while  crossing  a  street,  by  a  sled  on  which 
boys  were  coasting,  it  was  held^  1st,  that  defendant  was  under  obligation  to 
exercise  for  public  good  the  powers  conferred  on  it  by  its  charter,  and  that  tliis 
duty  was  not  discharged  by  merely  passing  ordinances  ;  a  vigorous  effort  must 
bo  made  to  enforce  them.  2d.  If  defendant  made  vigorous  eflorts  to  prevent 
nuisances  complained  of  by  enforcing  its  ordinance  on  the  subject,  it  was  relieved 
from  responsibility.  3d.  Whether  such  efforts  had  been  made  was  a  question 
for  the  jury.     Taylor  v.  Mayor ^  ^c,  284. 

II.  BondM  of. 

22.  A  county  court  was  authorized  to  issue  bonds  for  a  subscription  to  such 
amount  of  stock  of  railroad  as  should  be  proposed  by  certain  commissioners 
and  approved  by  majority  of  voters  of  the  county.  //«/</,  tliat  bonds  issued  in 
excess  of  this  amount  were  void,  and  that  certificate  of  judge  of  county  court  on 
back  of  each  bond  that  it  was  issued  as  authorized  by  statute,  cannot  estop 
county  to  deny  that  the  particular  bond  is  void,  because  county  court,  at  time 
of  its  issue,  had  exhausted  power  conferred  by  act  of  legislature  and  vote  of 
people  ;  nor  can  payment  of  interest  on  all  bonds  ratify  bonds  issued  beyond 
lawful  limit,  aa  county  cannot  ratify  what  it  could  not  have  authorised.  Cuimljf 
T.  l/avieM,  411.. 

28.  Where  legislature  dissolves  municipal  corporation,  and  incorporates  sub- 
stantially the  same  people  as  municipal  body  under  new  name,  for  same  general 
purpose,  and  great  mass  of  taxable  property  of  old  corporation  is  included  within 
limits  of  new,  and  property  of  old  corporation  used  for  public  purposes,  is 
transferred  without  consideration  to  new  corporation  for  same  public  uses,  the 
latter,  notwithstanding  great  reduction  of  its  corporate  limits,  is  successor  iu 
law,  of  former,  and  liable  for  its  debts.     MMe  v.  Watton^  2 IS. 

NATIONAL  BANK.    See  Bilia  avd  Notbs,  16. 
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NEGLIGENCE.    See  Bailment,  4,  5.    Baxil,  9,  7-9.    Comkon  CAmsiXB,  9, 
5,  9,  12,  19,  SO.     CoBFORATiov,  4,  5.     Damagbs,  3-5.      Fhaud,  S.     Ib- 

8URANCB,  30.      Ma8T£R  AND    SkRYANT,  2-6,  8,   11-15,    17,  18.      MUNICIPAL 

CoEFO RATION,    1,  2,   15,   17,  21.     Bailroad,  10-12.      Trleoraph,  5-7. 

W ATBRS  AND  WaTER-CODRSBB,   1 . 

1.  TeDRnt  who  erects  iosecure  fence  is  liable  for  injuries  to  passer-by  occr> 
sicned  by  fall  of  fence  aAer  tenant  had  surrendered  premises.  Busse^  v.  i^fcw, 
477. 

2.  When  a  person  voluntarily  walks  along  railroad  track  in  public  thorough- 
fare, which  he  knew  was  used  as  a  switch-yard  on  which  lrxx>motives  were 
passing  night  and  day,  where  walking  on  either  side  of  track  was  as  isood  as  on 
track,  and  is  killed  by  passing  train,  his  representatiTe  cannot  recover.  LomU- 
vUh  Rd,  ▼.  Yniestra,  350. 

3.  It  is  settled  law  in  Maine,  that  in  an  action  against  a  town  to  recover 
damages  for  death  of  person  alleged  to  have  been  caused  by  negligence  of  town 
in  not  keeping  highway  in  repair,  burden  of  proof  is  on  plaintiff  to  show  due 
care  on  part  of  deceased.     Merrill  v.  InhahitanU  of  North  Yarttiotitk,  676. 

4.  A  person  undertook  to  drive  over  a  road  across  which  was  a  flowing  stream 
of  water  thirty  yards  wide,  and  in  some  places  three  feet  deep,  with  swift  cur- 
rent, on  which  were  floating  large  blocks  of  ice.  In  some  way  he  and  his 
horse  got  out  of  the  road,  were  precipitated  into  deeper  channel  of  river  below 
and  drowned,  i/e^,  that  one  who  knowingly  and  unnecessarily  exposes  him- 
self to  such  perils,  cannot  be  regarded  as  in  the  exercise  of  due  care.     Id. 

5.  In  action  for  personal  injuries  sustained  on  leaving  rear  car  of  train  at 
station,  evidence  that  others  had  previously  been  directed  lo  take  that  car,  and 
on  alighting  from  it  as  plaintiff  did,  had  been  injured,  is  competent  to  show 
negligence  on  part  of  defendant  in  not  providing  suitable  stopping  place,  and 
that  plaintiff  was  not  negligent  in  getting  off  train.     BuUard  v.  Rd.,  795. 

6.  Action  to  recover  damages  for  personal  injuries  to  plaintifTs  intestate, 
where  evidence  showed  that  deceased  was  burned  by  a  quantity  of  starch  which 
escaped  from  a  boiler,  but  failed  to  disclose  that  boilers  were  improperly  con- 
structed or  oat  of  repair,  and  that  accident  was  not  due  to  carelessness  of 
deceased,  cannot  be  maintained.  BlancheUe^  Adm*r.^  v.  Border  City  Mf$»  Co. 
795. 

7.  One  who  makes  excavation  on  his  lot  in  such  manner  as  to  cause  a  pit- 
fall upon  adjoining  lot  is  liable,  in  absence  of  contributory  negligence,  to  one  who 
resides  on  latter,  for  death  of  his  child,  caused  by  falling  into  such  pit.  May- 
hefp  T .  Burtif ,  284. 

8.  But  in  such  case,  evidence  that  plaintifTs  poverty  prevented  his  employ- 
ing any  one  besides  his  houFckeeper  to  take  care  of  his  children,  is  inadmissible 
in  question  of  contributory  negligence  ;  and  if  he  knew  of  the  danger  and  ooold 
by  reasonable  exertion  have  averted  it,  his  failure  to  do  so  will  prevent  a 
recovery.     Id, 

9.  Where  fire  is  negligently  thrown  from  mill  smoke-stack  and  carried  to 
building  outside  of  the  mill  property,  and  thence  to  another  building  of  tliird 
party,  and  thence  to  other  property  tliat  is  damaged  by  fire,  whether  such  negli- 
gence is  proximate  cause  of  damage  is  for  the  jury.  Adams  v.  Young^  561,  tmd 
note, 

10.  Defendant  dug  pit  under  cotton  gin  for  cotton  press,  near  public  high- 
way, and  left  it  unenclosed,  corn  and  cotton  seed  being  scattered  about  it. 
PlaintifTs  cow  fell  into  pit  and  was  killed.  Held,  that  defendant  was  guilty 
of  negligence  and  must  pay  value  of  cow,  and  that  pIaintiffwasno^gnilty  of  con- 
tributorv  negligence  in  turning  cow  out  on  commons  remote  from  gin.  Jones  v. 
NiehoUl  549. 

11.  While  railroad  company  cannot  be  said  to  owe  no  duty  to  one  who  un- 
lawfully intrudes  upon  its-  en<;ines  or  cars,  it  does  not  owe  him  same  duty  it 
owes  to  passengers  or  employees.     Darwin  v.  Rd,,  411. 

1 2.  Where  trespasser  gets  without  authority  upon  most  dangerous  place  on  rail- 
road engine  and  is  killed,  he  is  guilty  of  contributory  negligence  and  no  recovery 
of  dama;>:es  for  his  death  can  bo  had  against  company,  even  if  it  had  been 
guilty  of  negligence,  and  engineer  knowing  the  person  was  in  piece  of  danger 
did  not  warn  him  off.     In  case  of  passenger,  rule  would  be  different.     Id, 
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IS.  If  plaintiff  in  case  of  personal  injury  can  show  negligence  on  part  of 
defendant  without  at  same  time  showing  contributory  negligence  on  his  own 
part,  then  such  contributory  negligence  is  matter  of  defence  and  burden  of  proof 
is  on  defendant.     Texas,  ^*c.,  Rd*  v.  Orr^  548. 

14.  Railroad  companies,  ait  a  rule  are  bound  to  keep  in  safe  condition  all 
portions  of  station  ground  and  approaches  to  platform  where  passengers  would 
be  likely  to  go,  especially  those  places  where  by  custom  of  company  they  do  go. 
Id, 

15.  That  injured  party  does  not  adopt  best  remedies  or  follow  implicitly  phy- 
sician's directions  will  not  excuse  wrongful  injury  which  directly  produces  dis- 
ease from  which  death  ensues.  It  is  for  jury  to  pass  on  reasonableness  of  dece- 
dent's conduct  and  whether  death  was  caused  by  the  injui'y.     Id. 

16.  Young  child  strayed  from  its  home  to  railroad  track,  crossed  track  and 
fell  into  adjoining  trench.  Track  was  not  fenced  on  trench  side.  Beid,  that 
company  was  as  to  plaintiff  child  under  no  obligation  so  to  fence  its  tracks,  that 
plaintiff  child  could  not  get  from  them  on  to  adjoining  land.  Morriuey  v.  Rd,^ 
350. 

17.  On  demurrer  to  declaration  against  corporation,  its  charter  is  not  before 
the  court.     Id. 

18.  Where  a  person  has  so  made  the  way  leading  to  building  on  his  premises, 
as  to  invite  people  to  pass  along  the  way  to  such  building,  he  is  bound  to  keep 
the  way  clear  of  dangers  ;  and  it  is  not  necessary  in  such  caite  that  person  using 
way  should  be  traveller  on  highway.     Cropan  v.  <SrA/>/e,  743. 

19.  Where  fire  is  negligently  thrown  from  a  mill  smoke-stack  and  carried  to 
building  outside  mill  property,  and  thence  to  third  party's  building,  and  thence 
tu  building  damaged,  whether  such  negligence  is  proximate  cause  is  for  the  jury 
under  court's  instructions.     Adams  v.  Yottng,  213. 

20.  In  action  against  mill  owner  for  damages  to  property  caused  by  fire  so 
thrown  and  carried  to  property  by  gale  of  wind  blowing  at  time  in  direction  of 
property ;  where  the  conditions  continue  the  same  as  when  negligent  act  was 
done,  it  is  no  defence  that  fire  first  burned  intervening  building  and  was  thence 
communicated  by  sparks  and  cinders  in  some  manner  to  building  in  question  ; 
though  buildings  were  200  feet  apart.     Id. 

21.  In  order  to  suppon  a  recovery  against  a  railroad  corporation  on  ac- 
count of  an  injury  or  death,  caused  by  a  collision  with  its  train  at  a  crossing, 
whether  the  action  be  in  form  civil  or  criminal,  it  must  appear  affirmatively  : 
1.  That  the  defendant  corporation  was  guilty  of  negligence.  2.  That  its  negli- 
gence was  the  cause  of  the  accident.  3.  That  the  injured  party  was  in  the 
exercise  of  due  care  and  diligence  at  the  time  of  the  injury,  or,  at  least,  that 
the  want  of  such  care  on  bis  part  in  no  way  contributed  to  produce  it.  State 
T.  Rd.,  150. 

22.  It  is  negligence  to  attempt  to  cross  the  track  of  a  railroad  without  look- 
ing and  listening  so  far  as  there  is  opportunity  to  do  so.     Id, 

23.  Person  waiting  at  railroad  station  for  passage  on  train  soon  to  depart, 
who  is  invited  by  ticket  agent  to  sit  in  empty  car,  standing  on  side  track, 
while  station  room  was  being  cleaned,  is  entitled  to  same  protection  from 
company  while  in  car  as  if  in  waiting  room  ;  in  either  place  he  is  a  passenger. 
Shannon  v.  Rd.,  549. 

24.  For  passenger  to  jump  off  or  on  moving  train  is  priina  facie  negligence; 
whether  he  had  reasonable  excuse  for  so  doing  is  usually  question  for  jury, 
though  extreme  case  either  way  may  be  dctermin<rd  by  court.  Fear  of  per- 
sonal danger  is  not  only  excuse  that  will  exonerate  one  in  jumping  from  mov. 
ing  train ;  in  some  cases  he  may  be  justified  in  so  doing  to  save  himself  from 
serious  mconvenienoe,  but  all  depends  on  speed  of  train  and  attendant  circum- 

*  stances.     Id. 

25.  Wiiere  there  is  no  evidence  of  want  of  capacity  or  discretion  in  a  minor 
suing  a  railroad  company  for  personal  injury,  and  he  is  present  at  trial  and  it 
appears  his  parents  permitted  him  to  go  unattended  to  school  in  a  large  city  a 
considerable  distance  from  his  home,  it  was  held  error  to  instruct  the  jury  that 
if  they  believed  from  the  evidence  that  the  plaintiff,  at  the  time  and  place  of  the 
injttiy,  was  of  such  tender  yean  and  was  so  immature,  that  the  requisite  capa- 
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city  to  exercise  proper  care  was  wanting,  then  the  law  would  not  impnte  negli- 
gttice  to  him.     Bd.  v.  Eininger,  149. 

26.  In  a  soit  by  plaintifT  a);:ninst  a  railway  company  to  recorer  for  an  injury 
received  from  a  passing  train  at  a  public  sticet  croming — not  in  Attempting  to 
cross  tlie  track  along  the  street,  bnt  while  nnlawfVilly  walking  along  the  track 
as  a  footway — it  was  held  error  to  instruct  the  jary  that  if  the  injury  happened 
because  of  there  being  no  flagman  at  the  railroad  erossing,  contrary  to  a  ci^ 
ordinance,  then  the  plaintiff  was  entitled  to  recorer.  Under  the  facts  the  ocm- 
pany  owed  no  duty  to  the  plaintiff  in  respect  to  a  flagman.     Id, 

27.  Fbllow-Sertamts,  481. 

28.  Njboliobhcb  in  Imminent  Pbul,  617. 

NEGOTIABLE  INSTRUMENT.     See  Bulls  and  Notbs. 

NONSUIT. 

Before  opening  his  case  plaintiflT  may  become  nonsuit,  as  a  matter  of  right; 
after  opening  and  before  verdict,  in  the  discretion  of  the  court.  Watttun  t. 
AiUuy  78. 

NOTICE.  See  Attachmbnt,  12,  13.  Bank,  11,  22.  Bills  and  Notes,  2S- 
25.  Evidence,  28.  Mohtoaqb,  4,  17,  26.  Municipal  Cobpobation,  2. 
Sale,  8. 

1 .  Without  proof  of,  unregistered  title  is  void  against  subsequent  judgment- 
creditor  of  grantor.     Executor*  of  Hodye  v.  Amerman,  214. 

2.  Burden  of  proving  notice  in  such  case  is  on  holder  of  unregistered  title. 

S.  Constructire  notice  of  unregistered  is  as  effectual  as  actual.  Possession 
(which  may  exist  without  actual  residence),  if  open,  notorious,  exclusive  and 
unequivocal,  will  constitute  notice.  It  is  not  necessary  to  show  that  person,  to 
be  affected,  knew  of  otlier's  possession,  if  of  such  a  character  as  to  constitute 
notice.     Id, 

4.  H.  conveyed  to  S.  real  estate,  deed  for  which  was  not  recorded  until  after 
third  person,  who  had  levied  upon  same  real  estate  before  conveyance,  brought 
action  against  H.  for  possession.  Held,  that  S.  was  purchaser  pendente  Ike, 
Smiih  V.  IJodgatm^  615. 

5.  A  purchaser  of  real  estate  pendente  lite  is  chargeable  with  notice  of  diar- 
acter  of  suit,  and  of  extent  of  claim  asuerted  in  pleadings,  in  reference  to  title 
of  such  real  estate,  without  express  or  implied  notice  in  point  of  fact.     Id, 

6.  The  litigating  parties  are  exempted  from  taking  any  notice  of  title  so  ao- 
quired.     Id, 

NUISANCE.     See  Equity,  18.    Mdnici pal  Cobpobation,  9,  10,  21. 

OFFICER.     See  Constitutional  Law,  7,  16,  17,  44,  45.     Surety,  4,  5. 

1.  That  one  transacts  his  business  in  his  dwelling  does  not  make  it  lawful  for 
an  officer  to  break  the  outer  door  to  serve  process.  Wdsh  v.  Wilson^  190,  and 
note, 

2.  Where  the  shenfF  makes  an  unlawful  levy,  and  is  sued  for  trespass,  it 
cannot  be  taken  in  mitigation  of  damages  that,  pursuant  to  such  levy,  he  sold 
the  goods  and  paid  proceeds  to  execution  creditor.     Id, 

3.  Where  an  officer  is  "  subject  after  hearing  to  removal  by  the  mayor,  by 
and  with  the  advice  and  consent  of  the  aldermen,**  the  hearing  most  he  by  the 
'*  board  of  mayor  and  aldermen.*'  Hearing  by  aldermen  alone  is  insufficient, 
even  if  by  officer's  consent.     Andrews  v.  King^  79. 

4.  Where  officer  is  removable  in  manner  above  stated,  for  'Mncfficiency  or 
other  cause,**  mayor  and  aldermen  must  find  sufficient  cause  to  exist  as  matter 
of  fact,  and  so  a<1judicato,  before  valid  order  of  removal  can  be  made.     td. 

5.  Persons  accepting  position  of  school  directors  must  defend  suits  against 
district,  and  protect  its  property,  to  the  best  of  their  skill  and  ability,  regardless 
of  any  private  interest  they  may  have.     NMe  v.  Directors^  743. 

6.  If  such  directors  interpose  no  defence  and  allow  decree  to  pass  in  their 
favor  against  some  of  them,  it  may  be  set  aside  on  bill  by  district  and  defence 
allowed.     Id, 

7.  Statute  fixing  annual  salary  of  public  officer  at  named  sum,  without  limita- 
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tion  as  to  timo,  shoald  not  be  deemed  abrogated  or  suspended  bj  subsequent 
enactments  which  merely  appropriate  a  less  amount  for  the  services  of  that 
officer  for  particular  fiscal  years,  and  which  contain  no  words  that  expressly,  or 
by  dear  implication,  modify  or  repeal  the  previous  law.  United  States  v. 
Either,  109  U.  S.  143,  and  Uniled  States  t.  Mitchdl,  Id.  146,  distin^ished. 
United  States  v.  Langston,  549. 

ORDINANCE.    See  Constitutional  Law,  36,  37. 

PARENT  AND  CHILD.    See  Action,  8,  9.    Adtancembnt.    Etidbvcb,  11. 
Nbouoenob,  7,  8,  26. 

When  minor  son  makes  contract  for  his  services  on  his  own  account,  and 
father  knows  of  it  without  objectiniy:,  father  cannot  recover  of  employer  wappes 
paid  the  son ;  and  in  such  case  question  is  not  whether  son  was  emancipated, 
but  whether  father  knew  of  contract  and  made  no  objection.  Atkins  v.  Sher' 
bino,  676. 

PARTICULAR  WORDS  AND  PHRASES. 

1.  *'  Act  of  God.'*     Davit  v.  Rd.,  660,  and  note. 

2.  "Conti-ol."     Car  Co,  v.  /W.,  140. 

3.  **  Caused  wholly  or  in  part  by  infirmity  or  disease.'*  Crandell  t.  Ins.  Cb. 
<^  N.  A.,  386,  and  note, 

4.  **  Eflfected  throujfh  external,  accidental  and  violent  means."    Id, 

5.  ••Debt."     HofconthY,  Winchester,  70. 

6.  *•  Proved.*'     Tyre  ^  Spring  Works  Co.  v.  SpaMing,  285. 

7.  •'  Reasonable  doubt.**     Davis  v.  People,  142. 

8.  **  Telephone.**     Hockett  t.  State ,  317,  ami  note. 

9.  ••  Vein,  lode  or  ledge.*'     Mining  Co.  ▼.  Chessman,  283. 

PARTITION.     See  Dowbr. 

1.  Decree  of  partition  not  appealed  from  in  probate  court-is  conclusive  upon 
parties  and  privies  as  to  title  at  time  of  its  rendition  ;  and  they  are  estopped  to 
claim  a  irreater  interest  in  tlte  land  than  the  share  decreed  them.  Dams  v. 
Durgin,  798. 

2.  In  chancery  suit  for  partition  where  defendant  impeaches  complainant's 
title  on  equitable  grounds,  the  court  will  not  suspend  the  suit  until  the  title  be 
settled,  but  will  pass  upon  such  title  and  settle  all  disputes  concerning  it  in  the 
partition  suit,  and  grant  relief  accordingly.     Read  v.  Huff,  150. 

PARTNERSHIP.      See  Assignment,  7.      Contract,  8.    Exemption,  6,  8. 
Mortoagb,  11.     Receivbb,  5.  6.     Removal  or  Causes,  7. 

1.  Individual  interest  of  copartner  in  firm  etiects  is  Attachable.  Attac^hment 
may  be  made  by  seizure  of  eflects,  and  officer  may  remove  them  for  safe  keep- 
iTiiC.     Traffordv.  Ilubhard,e71, 

2.  That  defendant  has  overdrawn  his  account  with  ffrm,  does  not  invalidate 
attachment ;  but  the  execution  by  him  of  general  assignment  for  benefit  of 
creditors,  dissolves  it.     Id. 

3.  One  may  contract  with  particular  member  of  a  firm,  for  an  interest  in  his 
share  of  profits,  without  making  himself  a  member  of  such  firm  and  liable  for 
its  debts.     Meyer  r.  Krohn,  411. 

4.  Proof  of  mailing  notices  of  dissolution  of  partnership  and  retirement  of 
certain  members  thereof,  properly  addressed  to  persons  having  had  prior  deal- 
ings with  firm,  is  prima  facie  evidence  that  notices  were  received  by  those  par- 
ties,  but  such  presumption  may  be  rebutted'  by  proof  to  the  contrary.     Id. 

5.  In  non-trading  partnerships  (a.  ^.,  oneforcondnctin?  a  theatre)  presump- 
tion is  that  individual  partners  have  not  autliority  to  bind  firm  by  note  in  firm 
name.  This  presumption  may  be  overcome  by  proof  of  express  authority,  or 
state  of  facts  justly  implying  autliority.     Pease  v.  Cole,  744. 

6.  Where  one  partner  was  township  treasurer,  and  with  knowledpre  of 
copartner  deposited  township  funds  to  firm  credit,  IfeJd,  that  each  ytMparticrps 
eriminiSf  and  that  as  to  such  funds  the  law  will  aid  neither  party  against  the 
other.     Davis  v.  Gelhnus,  214. 

7.  Where  M.  was  to  conduct  a  saw-mill,  pay  its  expenses  from  the  proceeds, 
and  divide  the  net  profits  with  two  others,  who  with  himself  owned  tlie  mill 
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property,  there  was  clearly  a  paitnerahip  between  the  parties.  Caa^  ▼.  Ifoof- 
$omery,  151. 

8.  The  rule  that  there  may  be  a  valid  partnership  sJthon^  one  or  more  of 
the  parties  are  gnaranteed  by  the  others  apiinst  lorn  preYsils  in  Georgia,  not- 
withnanding  the  last  clanse  of  section  1890  of  the  code  proYides,  that  a  '*  com- 
mon interest  in  profits  alone  does  not  constitute  a  partnership."     Id. 

9.  If  parties  go  into  an  adreutnre,  one  furnishing;  money  or  stock  and  the 
other  skill  or  labor,  and  to  share  the  net  prcifits,  they  are  partners,  since  they 
have  a  joint  interest  in  the  profits  as  contradistinguished  from  the  common  in- 
terest. A  fortiori'  is  there  a  partnernhip  where,  in  addition  to  this,  there  is 
a  joint  interest  in  the  property  used.     Id, 

10.  Upon  application  for  receiver  of  partnership  the  only  question  for  con- 
sideration is,  whether  on  the  facts  disclosed ,  it  is  apparently  necessary  in  order 
to  protect  partnership  assets  until  rights  of  partners  can  be  determined  on  foil 
hearing  of  case  ;  and  in  determining  the  propriety  of  such  action,  the  averments 
of  the  answer  will  be  considered  as  well  as  the  allegations  of  the  bill.  J7^e- 
bower  y.  tivck^  284. 

>>  11.  Where  settlement  of  partnership  affairs  is  nearly  at  an  end,  and  it  is 
manifest  that  to  grant  an  injunction  and  appoint  a  receiver  would  probably 
cause  unnecessary  trouble  and  expense,  without  substantial  benefit  to  any  par- 
ties concerned,  the  application  will  be  denied  unless  the  facts  show  danger  to 
partnership  assets  in  hands  of  selling  partner,  by  reason  of  insolvency  or  other- 
wise, or  some  clear  breach  of  duty  or  conduct  amounting  to  fraud  on  his  paru 
Id. 

PARTY  WALL.    See  CoT>irAirT,  4. 

PATENT.     See  Execution,  2.     Patvext,  S.     Telbphonb,  2. 

1.  Cannot  be  taken  out  for  article  old  in  purpose,  shape  and  nnode  of  use, 
when  made  for  first  time  out  of  an  existing  material,  and  with  accompaniments 
before  applied  to  such  article.     Gardner  y.  //«rz,  478. 

2.  Plaintiff  was  patentee  of  combinstion  lock,  the  essential  feature  of  whicii 
was  turning  bolt.  He  granted  no  licenses,  but  manufactured  locks  himself, 
being  fully  able  to  supply  the  demand.  Defendant,  infringing  on  plainiifTs 
pateot,  sold  a  lock  having  the  turning  bolt  device,  at  a  reduced  price,  forcing 
latter  to  do  same  in  order  to  hold  his  trade.  Beldy  that  defendant's  infringe- 
ment mnst  be  considered  to  have  caused  entire  loss  of  plaintiff,  by  reduction  in 
prices,  after  allowing  proper  sum  for  any  other  patented  device  contained  in  de- 
fendant's locks,  and  for  any  other  causes  which  gave  to  defendant  an  advantage 
in  selling  his  locks.      Yale  Lock  Co,  v.  Sargent^  411. 

PAYMENT.  See  Cokfliot  ov  Laws,  8.  Debtor  akd  Cbbditor,  6.  Mobt- 
OAOE,  29.     SuRBxr,  43. 

1.  Action  will  not  lie  to  recover  taxes  illegally  assessed  and  voluntarily  paid. 
Dwrnelt  Co,  y.  Newelly  350. 

2.  Tax  is  not  paid  under  compulsion  merely  because  collector  holds  warrant 
for  levy  or  distraint,  but  if  paid  under  protest  tax  illegally  assessed  may  be  re- 
covered.   Id. 

3.  A.  relying  wholly  on  representations  of  B.,  made  without  frand,  con- 
tracted to  pay  and  did  pay  B.,  fixed  sum  for  privilege  of  workintr  under  certain 
patent,  of  which  he  was  owner.  It  afterwards  tamed  out  that  patent  was 
yoid  :  held,  that  A.  could  not  recover  his  money.  Sthwarzenha^  v.  OdorU^ 
Co,,  744. 

PENALTY.     See  Daxaobs,  1. 

PHYSICIAN.     See  Cowtbact,  12. 

PLEADING.  See  Action,  4.  Attachmbkt,  11.  Bills  and  Notbs,  20,  21. 
Common  Carbier,  6.  Criminal  Law,  13,  14,  21.  Fbacds,  SxAxrTB  of, 
8.  Husband  and  Wife,  8.  Mandamus,  1,  2.  Set- off,  I.  Slandlr 
AND  Libel,  2,  3. 

1 .  Counts  in  covenant  and  case  may  be  joined  in  a  declaration  on  a  single 
cause  of  action.     Crawford  y.  IhrwnM^  412. 
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PLEADINGS. 

S.  Answer  of  failure  of  consideration  must  set  oat  facts  showing  failure  ;  and 
error  in  sastainin);  demarrer  to  such  an  answer  is  not  rendered  harmless,  merely 
becaase  general  plea  of  want  of  consideration  is  left  standing.  T^ler  y.  Ander- 
son,  570. 

S.  Plain liff  receired  consignments  from  defendant,  who  is  owner  of  three 
different  mills,  one  being  carried  on  in  his  own  and  the  other  two  under  dif- 
ferent names,  but  beinf  ignorant  of  this  fact,  plaintiff  kept  the  three  accounts 
separate.  In  action  brought  by  plaintiff  to  recover  balance  of  account  with 
mill  run  under  name  of  defendant,  where  answer  is  general  denial  and  payment, 
defendant  not  allowed  to  show  balance  due  him  on  account  between  plaintiff 
and  another  of  the  mills  ;  such  balance  can  only  be  availed  of  by  way  of  set-otf ; 
and  defendant  cannot  show  that  there  were  in  plaintitTs  hands  goods  from  mill 
run  under  defendant's  name  not  included  in  account  sued  on.  Talcott  v.  Smithy 
795. 

PLEDGE.    See  Attaohmbkt,  S,  4. 

POSSESSION.     See  Dkbtor  akd  Crbditob,  1.    Notigs,  S,  18. 

POWER. 

1.  Where  testator  invests  his  widow  with  life  estate  in  his  property,  with 
power  to  dispose  of  remainder  ro  his  heirs,  an  attempted  appointment  in  such 
manner  as  to  secure  to  herself  a  substantial  pecuniary  benefit  not  anthorized  by 
testator  is  void.     Shank  v.  De  Witt,  412. 

2.  An  honest  misconstruction  of  power  conferred,  will  not  save  exercise  of 
power,  if  true  purpose  of  it  is  violated.    Id, 

PBACTICE.  See  Contempt,  1 .  Equity,  1,  2,  IS.  Errori  and  Appeals,  8, 
6.  Etidenob,  13,  23.  Executor!  and  Adminibtratori,  7.  Injunction, 
5.  Master  and  Servant,  16.  Nonsuit^  Recbitbr,  1.  SsT-orr,  4. 
Trust  AND  Trustee,  4.     Will,  18,  19. 

Under  stipulation  of  parties,  a  case  was  tried  by  a  Circuit  Court,  without  a 
jury,  and  judgment  entered  flndine  certain  facts,  and,  as  a  conclusion  of  law, 
the  issues  joined  for  defendant.  On  same  day  stipulation  was  filed,  that  on  the 
trial  certain  facts  were  **  prove<1."  Beld,  that  stipulation  was  not  an  agree- 
ment as  to  existence  of  any  facts,  but  merely  a  statement  as  to  what  the  proof 
showed  on  the  trial ;  and,  therefore,  as  to  any  facts  stated  in  stipulation  to  lutve 
been  shown  by  proof  at  the  trial,  if  they  were  not  contained  in  the  special  find- 
ings, the  only  conclusion  could  be  that  court  did  not  find  them  to  be  facts  ;  and 
that  the  case  must  be  adjudicated  on  the  special  findings  alone.  Tyrtand  Spring 
Workt  Co,  V.  Spau'ding,  285. 

PRESCRIPTION.    See  Water  and  Watbr-coubsbb,  7,  8. 

PRESUMPTION.  See  Action,  9.  Agent,  5.  Iniurancb,  7.  Mortgage, 
20.  Pabtnebship,  4.  Surety,  2,  3,  5.  Tax  and  Taxation,  4.  Trust 
and  Irubtbb,  12. 

1.  Where  marriage  in  fact  is  shown,  law  raises  strong  presumption  in  favor 
of  its  legality,  and  burden  of  proof  is  on  party  contesting  its  validity.  Johnson  v. 
•/flJbison,  412. 

2.  So,  although  presumption  in  favor  of  validity  of  marriage  in  fact  and  inno- 
cence of  contracting  parties  may  conflict  with  that  of  continued  life  of  former  hus- 
band or  wife  not  heard  from  for  period  less  than  seven  years,  yet  if  neither 
presumption  is  aided  by  proof  of  facts  co-operating  with  it,  the  former  prevails 
over  latter.    Id, 

PROHIBITION. 

1 .  Where  inferior  court  has  clearly  no  jurisdiction  and  defendant  has  objected 
at  outset,  and  has  no  other  remedy,  he  is  entitled  to  writ  as  matter  of  right, 
and  refusal  to  grant  it,  where  all  the  proceedings  appear  of  record,  may  be 
reviewed  on  error.     Smith  v.  HTiitneg,  214. 

2.  It  s«0tfw,  that  writ  issues  from  law  side  of  court  with  both  common  law  and 
equity  powers.    Id, 

PUBLIC  POLICY.    See   Attornbt.     Judicial   Saia,    1.     Sbiprng,    1. 
Usury,  2. 
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1.  A.  deposiced  with  stakeholder  amoant  of  wager  on  gmmes  between  C.  and 
D.  When  it  was  clear  that  A.  would  lose,  he  notified  stakeholder  nut  to  par 
money  over,  denouncing  the  match.  At  close,  stakeholder  paid  over  amount  to 
winner.  Hdd^  that  A.  should  recover  his  deposit.  McGratk  v.  Kawedy^ 
351. 

S.  A  condition  of  admission  into  aged  person's  home,  besides  payment  of 
stipulated  entraoce  fioe,  was  that  applicant  should  transfer  to  institution  all  his 
property  or  income  of  any  kind.  Htld^  neither  tdtra  vireM,  nor  agains^t  public 
policy,     home  t.  BamnterUicker,  478. 

d.  Where  applicant  declared  in  writing  that  he  had  no  property  other  than 
entrance  fee,  and  was  admitted  without  conveyance  of  his  property,  and  after 
his  death  it  was  discovered  that  at  time  of  application  he  had  Koroe  91^00, 
Hetd,  that  institution  was  entitled  to  relief  in  equity  against  administrators  oi' 
deceased.     Id. 

QUORUM.     See  Municipal  Oobporation,  3-4. 

KAILROAD.     See  Coxmok  Cabhibb,  9,  10,  14.    Cokbtitutiokal  Law,  6,  9, 

10,    18,     14,    30.      CONTKAOT,     14.      COBPOBATIOV,     1,     27.        DAMAGES,    7. 
HlQHWATB,  &G.,  7.      MaSTBE  AND   SeBTAKT,    5,    6,    11.       MOSTOAGB,    3,    7. 

MxouoENCB,  9,  11,  12,  14,  16,21-25.     Tax  and  Taxation,  K 

1 .  Railroad  commissions  :  tlie  decision  of  the  Supreme  Court  of  the  United 
States,  in  Farmers^  Loan  and  TruM  Co,  v.  Stone,  10  U.  S.  Rep.,  stated  and 
commented  on.     Legal  Notes,  202. 

2.  Damages  are  not  recoverable  by  railroad  company  against  a  town  which 
has  laid  out  ways  over  its  tracks,  for  interference  occasioned  to  its  bnsincRi  by 
opening  of  the  new  ways,  nor  for  any  increased  risks  or  expense  in  running  its 
trains.     Id, 

3.  While  one  railroad  company  may  have  the  right  to  acquire  the  stock  of 
another  company,  it  has  no  right  to  we  its  controlling  influence,  thus  acquired, 
with  the  directors  of  latter  company,  so  as  to  sacrifice  that  company's  interests. 
State  V.  Brown,  344. 

4.  Discrimination  in  rates  of  freight,  made  exclusively  on  the  basis  of  a 
larger  freightage,  will  not  he  sustained.     Sehofield  v.  Rd.,  79. 

5.  Where  plaintiffs  were  frequent  shippers  and  remedy  at  law  would  lead  to 
multiplicity  of  suits,  keid,  that  the  court  would  intervene  by  injunction,  and 
diat  it  was  not  a  pre-requisite  that  plaintiffs  should  have  first  established  their 
rights  at  law.     Id, 

6.  Where  railroad  corporation  is  consolidated  under  statutes  of  several  states, 
its  acts  of  injurious  discrimination  committed  or  threatened  in  one  of  the  states 
to  shippers  along  the  line  of  its  road  in  that  state,  may  be  enjoined  by  the. 
courts  of  that  state.     Id, 

7.  Where  office  SAfe  kept  at  railroad  depot,  and  used  by  agent  as  place  of 
deposit  for  daily  receipts  and  valuable  papers,  is  useful  and  facilitates  snrcess- 
fnl  operation  of  road,  it  is  not  subject  to  levy  under  execution  on  judgment 
against  road.     Bd.  v.  Skimmeii,  644,  and  note, 

8.  In  assessing  damages  to  be  recovered  by  railroad  company  an^inst  a  town 
for  its  land  taken  by  locating  town  ways  across  its  track,  jury  may  consider,  to 
ascertain  present  value,  not  only  use  railroad  now  makes  of  its  located  limits  at 
the  crossings,  but  what  nse  it  may  reasonably  be  expected  to  make  of  same  in 
near  future.     Bd,  v.  Inhabitante  of  Deforing,  549. 

9.  It  is  not  an  unconstitutional  exercise  of  legislative  power  to  require  a  rail- 
road corporation  to  build  and  maintain  highway  crossings  laid  out  over  its 
tracks  so  far  as  said  crossings  are  within  its  located  limits,  although  law  impos- 
ing such  burden  was  enacted  since  railroad  was  built,  the  company  being  sub- 
ject to  general  laws  of  state  in  existence  wlien  its  charter  was  granted,  and  such 
as  should  thereafter  be  passed.     Id, 

1 0.  In  an  action  to  recover  damages  for  fire  alleged  to  have  been  occasioned 
by  negligent  running  of  defendant's  locomotives,  plaintiflT  pfiered  only  indirrct 
proof  that  fire  was  so  caused  ;  defendant  then  offered  to  prove  custom  of  farmers 
to  set  fire  to  leaves  at  that  season  to  improve  pasturage,  and  that  such  fires  hnd 
been  started  there  annually  long  before  defendant's  road  was  built.  Held,  that 
the  evidence  was  inadmissible.     6V«eii  Ridge  Co,  t.  Brinkman,  286. 
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1 1.  Where  riulroftd  company  is  sned  for  damages  rcsultinf*  from  a  fire  com- 
municated by  defendant's  en^^inei  proof  that  fire  so  originated  creates  presump- 
tion of  negligence  and  onus  probandi  is  on  defendant  to  show  the  contrary. 
Green  Ridge  Co,  v.  Brinhuan,  286. 

12.  The  fact  that  the  engine  habitually  scattered  sparks  to  such  an  extent  as  to 
endanger  combustible  material  along  the  line  of  road,  is  one  from  which  the  jury 
may  find  negligence  on  the  part  of  defendant.     Id. 

IS.  Unless  specially  authorized  by  its  charter  or  aided  by  some  other  legisla- 
tive action,  a  railroad  company  cannot,  by  lease  or  other  contract,  tui*u  over  to 
another  company,  for  a  long  time,  its  road  and  use  of  its  franchises ;  nor  can 
any  other  company,  without  similar  authority,  make  contract  to  operate  road, 
property  and  franchises  of  first  corporation.  Such  contract  is  not  among  ordi- 
nary powers  of  railroad  company,  and  is  not  to  be  inferred  from  usual  grant  of 
powers  in  railroad  charter.  TTtoauu  v.  Bd.,  101  U.  S.  91,  reafiirmcd.  Benn 
Co.  V.  St.  Louis  Rd,,  550, 

14.  Doctrine  that  acts  may  be  done  and  property  change  hands,  under  void 
contracts  fully  executed,  with  which  courts  will  not  interfere,  is  sound,  but 
relief  in  any  such  case  must  be  based  on  invalidity  of  contract  and  not  in  aid  of 
its  enforcement.  While  plaintiff  here  mi^ht  recover  in  appropriate  action 
rental  value  of  use  of  its  road  against  lessee  company,  the  other  defendants 
who  had  received  nothing,  but  had  been  paying  out  money  under  void  contract 
cannot  be  compelled  to  pay  more  under  san»e.     Id. 

RATIFICATION.     See  Corporatiok,  25.    Etidkhok,  11.    MastkbandSkb- 
TAKT,  10.    Municipal  Cobfobation,  22.    Fabtnbbship,  5,     Salb,  1. 

RECEIVER.     See  Corporatioit,  16.    Equity,  14.    Mortoaob,  16.    Pabt- 
KERSuip,  10,  11.     Tax  akd  Taxatiok,  6. 

1.  It  is  an  inflexible  rule  that  receiver  should  not  be  appointed  except  on 
notice  to  person  whose  property  is  to  be  divested,  save  in  cases  of  grave  emer- 
gency, demanding  immediate  interference  of  court  for  prevention  of  irreparable 
injury.     Meyers  v.  CoM«r,  677. 

2.  Compensation  of,  in  all  cases  not  attended  with  peculiar  circumstances 
requiring  augmentation,  should  be  regulated  by  analogy  to  commissions  allowed 
guardians  and  trustees  for  similar  services.  Order  making  allowance  for  com- 
pensation should  be  definite.     Tome  v.  King^  351. 

3.  Where  receivers  are  appointed  solely  at  instance  and  for  benefit  of  second 
mortgage  bondholders,  and  trnstees  were  appointed  to  sell  exclusively  for  ben« 
efit  of  same  parties,  first  mortgage  bondholder  cannot  be  assessed  for  commis- 
sions and  expenses  of  receivers  and  trustees.     Id. 

4.  If  fund  in  court  be  insufficient  to  compensate  and  indemnify  receivers, 
parties  at  whose  instance  they  were  put  upon  the  property,  should  be  required  to 
provide  the  means  of  payment.     Id. 

5.  Recovery  of  judgment  against  partners  after  appointment  of  receiver  to 
take  charge  of  firm  assets  for  benefit  of  creditors  generally,  creates  no  lien 
against  property  of  firm  in  hands  of  receiver ;  such  property  being  in  custody 
of  the  law  is  not  subject  to  execution  or  garnishment.    Jackson  v.  Ijohee^  286. 

6.  A  receiver  was  appointed  on  bill  filed  by  one  partner  against  the  other 
for  settlement  of  partnership  accounts  and  payment  of  creditors  of  'firm,  which 
was  insolvent,  and  court  had  ordered  notice  to  he  given  to  all  creditors  to  prove 
their  debts  before  the  master.  It  was  AeU,  that  one  of  creditors  by  recovery  of 
judgment  against  firm  during  pendency  of  bill  and  the  filing  of  creditors'  bill 
on  same  day  that  notice  to  cre<iitors  was  ordered,  did  not  acquire  any  lien  on 
assets  in  receiver's  hands  or  right  to  be  preferred  over  other  creditors— the  more 
especially  when  such  creditor  proved  his  claim  befoiv  the  master  and  sliared  in 
distribution  of  funds  in  his  hands.     Id. 

7.  Plaintiflfs  (4)  and  defendants  (13)  are  members  of  an  incorporated  joint- 
stock  company,  property  of  which  at  commencement  of  suit  consisted  of  build - 
inir,  small  amount  of  furniture  and  $82  in  money,  in  all  of  valne  of  about 
$1100;  stock  was  divided  into  $10  shares,  of  which  plaintiffs  owned  twelve 
and  defendants  the  balance  ;  building  was  erected  for  use  of  Patrons  of  Hus- 
bandry, of  which  all  defendants  are  and  plaintifls  had  been  members.    Ueld^ 
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that  cqoity  does  not  require  appointment  of  reoeiTer  to  »ell  propertj  and  diridff 
proceeds  among  members  of  company.     Hinkleg  i,  BtHhtm,  616. 

8.    ACTIOMB  BT  AMD  AQXIVVT  BbCBITSKS,  SS9. 

REFORMATION.    See  Equity,  82. 

RELEASE.    See  Equity,  SI.  * 

RELIGIOUS  SOCIETY.     See  Tbubt  aitd  Txustu,  S. 

REMOVAL  OF  CAUSES.    See  Habeas  Cobpub,  1. 

1 .  Colorable  assi^rnment  to  prevent  removal  will  not  autboriie  United  States 
ooarts  to  take  jurisdiction.     Uakleif  v.  GoodnoWf  478. 

S.  If  it  appears  that  some  title,  right,  privilei^e  or  immunity  on  which  reoo> 
very  depends,  will  be  defeated  by  one  construction  of  constitution  or  law  of 
United  States,  or  sustained  by  opposite  construction,  case  will  be  one  arising 
under  the  constitution  or  laws  of  the  United  States,  within  meaning  of  Act  of 
March  Sd  1875  ;  otherwise  not.  Statin  v.  New  Yorkt  79. 

S.  Bill  tiled  by  judgment  creditor  to  marshal  liens  and  obtain  sale  of  debtor's 
property  free  of  encumbrance,  to  pay  his  judgment  after  satisfying  prior  claims 
and  in  meantime  to  have  receiver  appointed,  raises  but  a  single,  indivisible 
cause  of  action,  though  each  of  lien  holders  may  have  a  separate  defence. 
Bdtlit^  Co.  V.  HutUin^km,  359. 

4.  Answer  of  defendant  to  complaint,  whidi  answer  was  signed  only  by  her 
attorney  and  was  not  imder  oath,  stated  that  defendant  was  citiaen  of  Kew 
York.  Held^  that  she  was  not  thereby  estopped  from  subsequently  showing  on 
petition  for  removal,  that  she  was  citisen  of  Massachusetts,  it  having  been 
shown  how  mistake  arose,  and  defendsnt  having  promptly  denied  erroneous 
statement  as  soon  as  it  was  brought  to  her  attention.     Cwsom  v.  H fatty  478. 

5.  Mere  filing  of  petition  for  removal  of  suit  that  is  not  rcnaovable,  does  not 
work  a  transfer.  If  slate  court  proceeds  after  petition  for  removal,  it  does  so  at 
risk  of  having  its  final  judgment  reversed,  if  record  shows  that  when  petition 
was  filed,  court  ought  to  have  given  up  its  jurisdic-tion.     Sume  v.  Staie^  351. 

6.  No  statute  authorises  removal  of  suit  between  a  state  and  citizens,  on  ac- 
count of  citiienship.     Id, 

7.  Where  money  sued  for  was  received  by  defendants  as  partners,  all  the  par- 
ners  must  unite  in  petition  for  removal.     Id, 

8.  PlaintiflTs  having  removed  action  of  ejectment  against  a  tenant  on  ground 
of  citiienship,  the  landlords  who  were  of  same  citizenship  as  plaintiffs,  were  let 
in  as  defendants.  //«/(f ,  that  cause  was  thereupon  improperly  remanded.  Phdf 
T.  OaktM,  352. 

9.  State  statute  provided  that  proceedings  lor  condemnation  of  land  for  rail- 
way purposes  should  be  instituted  in  probate  court  of  proper  county  ;  that  neces- 
sity for  taking  lands,  and  their  value,  should  be  determined  by  commissioners, 
or  jury  selected  by  such  court,  and  that  such  proceedings  should  only  be  subject 
to  review  by  the  Supreme  Court.  Under  this,  statute  railroad  company  peti- 
tioned prolwte  court  for  condemnation  of  defendant's  lands.  Defendant  an- 
swered petition,  and  demanded  removal  to  federal  court.  Hdd^  that  cace  was 
removable  directly  from  probate  court.  Bailtoad  Co,  v.  Copper  Co.,  177,  amd 
note, 

10.  It  is  no  objection  to  jurisdiction  of  federal  court  in  sudi  caae«,  that  it  in- 
volves exercise  of  right  of  eoiinent  domain.    JbL 

RESCISSION.    See  Salb,  1 ,  S. 

RESERVATION.     See  Dbbd,  4,  5. 

RESIDENCE.     See  Domicilb. 

REVOCATION.    See  Cohtraot,  10. 

SALE.     See  Agsht,  1,  S,  4.    Baiucbitt,  1-3.     Covtbact,  6,  7.     Damaobb, 
10,  11.     Debtob  and  Cbbditoe,  1,  4,  5,  7,  8.     Fixtubbs.     Mobtoaob^ 
13 
1.  If  vendor  of  goods  afUr  being  advised  of  fraud  of  pnrdiaser  in  miarep- 
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nssenting  his  ability  to  pay,  accepts  fhrther  secarity  be  cannot  afterwards  re- 
scind.    Bridgejq^  ▼.  AdcmSf  SU. 

2.  One  who  claims  right  to  rescind  sale  mnst  proceed  within  reasonable  time 
in  making  inquiries.     Id, 

3.  The  generic  rale  in  this  coantry  is,  that  where  there  is  a  sale  of  chattels  in 
the  vendor's  poAssion  at  the  time,  at  a  fair  price,  there  is  always  an  implied 
warranty  of  title,  nniess  the  facts  and  cirrnmstances  are  soch  as  to  warrant  a 
different  conclusion.     EdgerUm  ▼.  Mtehtl$f  860,  and  note. 

4.  One  intrusted  with  the  possession,  management,  control  and  disposal  of 
goods  to  be  sold,  is  an  agent  and  not  a  broker,  and  is  liable  npon  an  implied 
warranty  of  title.     Id, 

t  5.  Under  contract  for  sale  of  '*  500  tons  No.  I  Shotts'  (Scotch)  pig  iron,  at 
$86  per  ton,  cash,  in  bond  at  New  Orleans ;  shipment  from  Glasgow  as  soon  as 
possible,  delivery  and  sale  subject  to  ocean  risks, "^-ehipment  from  Glasgow  is 
a  material  part  of  contract.     /T//<f  y.  Pope,  80. 

6.  Where  vendors  rescind  a  sale  on  the  ground  of  fraud,  and  bring  replevin, 
under  which  a  portion  of  the  goods  is  seized  and  returned,  they  cannot  recover 
for  the  balance  against  the  assigned  estate  of  the  Tendee  upon  a  claim  for  goods 
sold  and  delivered,  but  must  bring  an  action  on  the  tort.  Farwdl  t.  Meifen, 
843,  and  note. 

7.  T.  agreed  to  put  in  for  S.  an  elevator  "  warranted  satisfactoiy  in  every 
respect."  After  trying  elevator,  S.  refused  to  accept  it.  ffeid,  that  provided 
ho  acted  in  good  faith,  S.  was  sole  judge  whetlier  elevator  was  satisfactory. 
Singerlg  v.  Thager^  14,  and  note. 

8.  Where  statute  provides  that  no  condition  attached  to  sale  of  personal  pro- 
perty shall  be  valid  as  against  creditors  of  Tendee,  or  subsequent  purchaser  from 
him  in  good  faith,  unless  in  writing,  acknowledged  and  recorded,  parol  condi- 
tion that  title  shall  not  pass  until  pa3rmout  of  price,  is  valid  against  creditors  of 
vendee,  who,  at  time  of  sale  had  notice  of  condition.  Coover  t.  Jokneon,  310, 
and  note, 

9.  Innkeeper  sent  following  order  to  wholesale  liquor  dealer.  *'  Please  send 
by  first  express,  a  half  barrel  Bourbon  whiskey  and  two  baskets  of  Piper  wine. 
What  is  used  I  will  account  for  and  ship  rest  back  to  you.  I  want  it  for  the 
conuncrcial  travellers  who  will  be  here  Friday  to  dinner."  Htld,  that  title 
passed  on  delivery  to  innkeeper,  so  that  liquors  could  be  attached  by  his  cred- 
tors.     HotchkitM  v.  Higgins,  79. 

10.  Four  hundred  and  ten  shares  of  stock  of  a  newly  incorporated  company 
were  sold  at  thirty  cents  on  the  dollar.  The  plaintiir  sold  five  sliares,  thus  paid 
for,  to  the  defendant  at  par,  representing  that  all  stockholders  had  paid  par  for 
their  stock.  Held^  that  this  was  a  misrepresentation  of  a  material  fact  by  which 
the  defendant  was  misled  as  to  the  company's  asseta.  CooUdge  t.  Goddard^ 
151. 

1 1.  Flour  was  ordered  by  brokers  for  Dub  ft  Co.,  with  this  direction: 
'*  Ship  as  soon  as  you  can,  forty-five  days  draft,  to  B.  Dub  k  Co."  Dub  k 
Co.  assigned  it  to  M.,  without  returning  draft  signed.  It  licing  sold  with  bill 
of  lading  and  invoice  stating  terms  as  forty-five  dajrs  acceptance.  Held^  the 
giving  of  acceptance  was  condition  precedent  to  acquisition  of  title  by  B.  Dub 
4  Co.,  and  sellers  of  flour  might  maintain  trover  therefor  against  M.  MaUkem- 
son  V.  Belmont  Co.,  550. 

18.  Agreement  in  writing  to  sell  personal  property,  title  to  which  is  reserved 
by  seller  until  purchase-money  is  paid  by  buyer,  is  a  conditional  sale  and  doet 
not  vest  title  in  buyer  until  purchase-money  is  paid,  notwithstanding  possession 
of  property  is  given  to  purchaser  at  time  of  making  agreement ;  and  such  an 
agreement  is  valid  against  subsequent  creditors  and  bona  fide  purchasers  for 
value  without  notice.     Printing  Preae  Co,  v.  Walktar^  678. 

13.  Re.<«pondent,  a  dealer  in  New  York,  shipped  intoxicating  liquor  to  par- 
ties in  Vermont  by  express,  C.  O.  D.  The  liquor,  intended  for  an  unlawful 
use,  was  seixed  without  warrant  while  in  possession  of  express  company  and 
confiscated  before  delivery  and  payment.  HtJd  (a),  that  M*izure  was  lawful ; 
(6),  that  contract  was  inchoate  while  goods  were  in  transit ;  that  payment  was 
condition  precedent,  and  there  was  no  surrender  of  legal  title ;  that  express 
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companj  wu  agent  of  ooiisi$:iior,  and  that  be  vaa  legally  cooricted  under  in- 
dictment  charging  him  with  keeping  Uqoor  for  nulawfol  purpoae.  ^Skofe  ▼. 
O'NtU,  677. 

14.  When  in  sncfa  case  the  liqnor  has  been  delivered  bj  express  eooapanj  to 
consignee  in  Vermont  and  paid  for,  the  sale  is  in  that  state  and  rendor  is  liable 
to  conviction  for  an  illegal  sale.  I<L  • 

SEAL.    See  Aoskt,  11.    Cohpoxatiov,  15.    MoBTOAOXy  28. 

SET-OFF.    See  Txvit  axd  Tbustu,  5.    Vexi>or  axd  Yxxder,  S. 

1.  In  pleading  aet-olf  defendant,  in  order  to  recover,  is  required  to  prore 
same  facts  as  if  he  had  brought  suit  on  his  demand.     EUis  v.  Cathnm,  796. 

S.  Defendant  cannot  recover  on  matter  by  way  of  set-off,  when  bis  claim  was 
not  doe  at  time  plaintifr  bronght  suit ;  nor  can  he,  afier  suit  brought,  puchase 
a  demand  against  plaintiff  and  set  it  np  as  a  defence.     Td. 

3.  If  factor  sell  in  his  own  name,  as  owner,  and  does  not  discloee  his  prin- 
cipal, acting  ostensibly  as  real  owner,  althoagh  principal  may  afterwards  bring 
his  action  against  porrhaser  on  the  contract,  yet  latter,  if  he  htma  Jide  dealt 
with  factor  as  owner,  will  be  entitled  to  set  off  any  claim  he  may  have  against 
fiactor  in  answer  to  demand  of  principal.     Buan  v.  Gynn,  550. 

4.  It  is  not  essential  to  proper  allowance  of  legal  demand,  as  set  off  in  equity 
against  a  jodgment  at  law,  on  gmand  of  insolvency  of  party  in  whose  favor 
jodgment  was  recovered,  that  insolvency  should  have  occurred  snbaeqoent  to 
jndgment ;  and  althoagh  cross-demand  might  have  been  set  off  in  action  at  law 
in  which  judgment  was  recovered,  that  was  pennissive«  not  compulsory  on 
defendant.    G,  ^  B.  W.  Bd.  v.  Emmtr,  678. 

SHELLET'S  CASE,  RULE  IN.    See  Lirx  Txxaxt,  S. 

SHIPPING. 

1.  Whether  contract  between  two  of  several  part  owners  of  a  vessel  that 
each  shall  sail  her  as  master  alternate  years,  is  void  as  against  public  policy — 
quaare.     Rogers  r.  Sheerer^  80. 

2.  Assuming  such  contrect  to  be  valid,  true  construction  of  it  is,  diat  each 
shall  sail  the  Tessel  alternate  years,  only  so  long  as  he  properly  performs  the 
duties  of  master.    Id. 

3.  Action  for  money  had  and  received  cannot  be  maintained  by  part  owner 
(not  ship's  husband)  for  his  share  of  freight  money,  against  master  who  def- 
lected and  remitted  same  to  ship's  husband  after  receiving  written  notice  from 
such  part  owner  to  remit  his  share  to  him.     fhUen  v.  Ptrcg,  80. 

4.  Tenants  in  common  must  join  in  an  action  to  recover  earnings  of  yessd 
unless  there  is  an  excuse  for  severance  of  claim.  Bankruptcy  of  one  owner  is 
not  ralid  excuse,  his  assignee  should  be  joined,  or  if  assignee  has  not  been 
appointed,  suit  should  be  commenced  in  names  of  bankrupt  and  co-owners  until 
assignee  comes  in.     Siinmm  v.  Femaid,  151. 

SLANDER  AND  LIBEL.     See  Ixjunotion,  1. 

1.  Reply  of  employer  to  discharged  employee,  in  answer  to  question  as  to  why 
latter  was  discharged,  is  privileged,  and  burden  is  upon  employee  to  show  exiss- 
enoe  of  malice.     Beeler  v.  Jacksom^  479. 

2.  It  is  sufficient  if  complaint  states  facts  sufficient  to  show  legal  wrong  for 
which  law  will  afford  redress.     McElwee  v.  BladaeeU^  479. 

3.  In  action  for  slander  of  title  to  trade-mark,  where  injury  is  not  so  mnch 
the  defamatory  words,  but  was  occasioned  by  positive  acts  and  threats,  by  which 
customers  of  plaintiff  were  deterred  from  trading  with  him,  htSd^  error  to  non- 
suit plaintiff,  because  complaint  did  not  set  out  the  actionable  words.     Jd. 

4.  Action  for  libel  cannot  be  sustained  for  false  charges  of  crime  in  an  affi- 
davit for  warrant  made  before  magistrate  having  jurisdiction  of  alleged  offence, 
though  deponent  may  be  prosecuted  for  perjury ;  but  if  made  maliciously  before 
a  court  without  jurisdiction  such  action  will  be  sustained.  FtoMi*  v.  Wood, 
282. 

5.  The  defendant  falsely  and  maliciously  spoke  of  plaintiff  the  fc^lowing 
words,  by  reason  of  which  he  lost  his  position  as  clerk  and  assistant  weigh- 
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roaster:  **He  has  caused  the  ruin  and  downfall  of  my  clerk  I'*  "Will 
(meaning  plaintiff)  has  been  the  ruination  of  my  clerk ;  I  do  not  want  him 
(meaning  plaintiflF)  to  have  anything  to  do  with  my  basiness  ;'*  meaning  that 
plaintiff  should  not  weigh  any  goods  consigned  to  defendant.  Htid^  that  the 
words  thus  spoken  were  actionable.      Wiiion  v.  Cottman^  796. 

6.  When  some  specific  damage  is  caused  by  words  falsely  and  maliciously 
spoken,  they  may  become  actionable,  when  otherwise  the  law  would  give  no 
redress  against  the  person  speaking  them.     Id, 

7.  At  a  meeting  of  a  body  of  citizens  of  Philadelphia  styled  the  "  Committee 
of  One  Hundred,*'  assembled  for  the  purpose  of  considcrinc:  the  merits  of  can- 
didates for  public  office,  a  letter  reflecting  severely  on  character  of  a  judge  who 
was  a  candidate  for  re-election,  by  statements  subsequently  acknowledged  to  be 
wholly  untrue,  was,  by  order  of  chairman,  read  by  secretar}*,  and,  reporters 
being  present,  appeared  at  Icngtli  in  daily  papers,  i/e/cf,  that  the  communica- 
tion was  privileged,  and  legal  malice  not  inferable  therefrom  ;  that  being  based 
on  probable  cause,  it  was  proper  for  discussion  at  such  meeting  ;  and  that  court 
below  was  justified,  in  absence  of  proof  of  actual  malice,  in  entering  nonsuit  in 
action  for  libel  brought  against  chairman  of  meeting.  Briggs  v.  GarrtU,  493, 
oik/ note. 

SPECIFIC  PERFORMANCE.    See  Equity,  17-19.    Insurakcb,  94. 

Mere  fact  that  contract  stipulates  for  liquidated  damages  in  case  of  failure  to 
perform,  does  not  prevent  court  of  equity  from  decreeing  specific  performance  \ 
it  is  only  where  contract  is  alternative — the  performance  of  certain  acta  or  pay- 
ment of  certain  money  in  lien  thereof — ^ihat  equity  will  not  decree  specific  per- 
formance.    Ljfman  v.  Gedney^  286. 

STARE  DECISIS.    Tbk  Principle  of  Stakb  Decisis,  745. 

STATUTE.     See  Cowbtitutiokal  Law,  84,  38,  39.     Qfficeb,  7. 

1.  General  repealing  clause  in  unconstitutional  statute  does  not  affect  previ- 
ous laws.      fVUke  v.  BameSf  359. 

2.  Where,  by  act  submitting  question  to  voters  of  the  several  election  districts 
of  Caroline  county,  whether  or  not  spirituous  or  fermented  liquors  should  be 
sold  therein,  majority  of  voters  in  Third  Election  District  was  against  the  sale, 
and  by  subsequent  act  new  election  district  was  established  out  of  said  third 
district,  the  prohibition  will  continue.     Higgitu  v.  Statt^  479. 

STOCK.  See  AiTAcnxEirT,  2-5,  15.  Bakkruptct,  4.  Cohtxact,  10,  23. 
CoRFORATioir,  1,  6-8.    Gift,  4.    Mortgage,  10. 

STREET.     See  Dbbd,  5.     Hiohwats,  &o.,  3,  4-7. 

SUBROGATION.  See  Common  Carrier,  20.  Equitt,  23.  Mortoaob,  18, 
24,  29. 

SUNDAY.    See  MumciFALCoRPORATioir,  18. 

1.  Carrying  on  of  one*s  ordinary  business  on  Sunday  is  an  indictable  offence 
at  common  law,  and  also  under  statutes  of  Tennessee,  if  conducted  so  openly  as 
to  attract  public  observation.     Btrker  v.  Stnte^  722,  and  note, 

2.  It  is  no  defence  that  accused  conscientiously  observes  the  *'  seventh'* 
rather  than  the  *'  first"  day  of  the  week.    Id, 

SURETY,  See  Attacrmeitt,  14,  Bilm  and  Notes,  7.  Decedents'  Es- 
tates, 1.  Exeoutors  and  Administrators,  5.  Guabantt.  Limita- 
tions, Statute  of,  7,  8.     Lunatic,  5.     Mortoac^^,  24,  25. 

1.  On  guardian's  bond,  concluded  by  final  settlement  of  guaidian's  accounts 
in  probate  cotlrt,  in  absence  of  fraud  and  cnllnsion.     Braiden  v.  Mercer^  479. 

2.  Where  creditor  receives  from  principal  debtor  payment  of  interest  in  ad- 
vance on  past  due  note,  agreement  to  give  time  is  necessarily  implied,  and 
creditor  is  debarred  suing  meantime  on  note  and  surety  discharged — unless 
creditor  can  show  mistake  or,  possibly,  agreement  that  right  of  suit  should  not  be 
suspended .     Gardner  v.  Gardner,  412. 

3.  Whether  sealed  note  which  matured  in  I860  and  was  credited  with  pav- 
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ments  by  principtl  debtor  down  to  1965  should  be  presained  pftid  as  to  sureties 
in  1884,  raised  but  not  oonsidered.    Gardner  r.  Garthetf  41 S. 

4.  Secarity  on  bond  of  defaulting  county  treasurer  against  whom  an  execa- 
tion  has  issued  for  funds  belonging  to  county  in  hands  of  treasurer,  cannot  take 
homestead,  which  will  exempt  bis  property  from  debt  incurred  by  reason  of  his 
obUgation  on  the  bond.     Me  iVattjf  r,  Jeffermm  Co.,  551 . 

5.  Presumption  would  be  that  funds  in  hands  of  treasurer  arose,  at  least  in 
part,  from  taxes,  and  no  evidence  was  offered  by  surety  in  this  case  tliat  any 
part  of  fund  came  from  other  sources,  though  treasurer  was  bound  to  keep 
record  of  all  funds  received  by  him  and  source  from  which  they  came.     /tf. 

6.  Surety  of  a  trustee  cannot  maintain  bill  in  equity  to  require  his  principal 
to  give  additional  securities  on  his  bond  given  to  secure  eestnis  que  trmaient,  or 
counter  security,  and  on  failure  to  give  such  security  have  him  removed.  Ridge- 
way  V.  Potter^  287. 

7.  The  principal  is  under  no  legal  duty  to  a  surety  to  keep  hu  on-sureties 
in  equal  solvency  as  they  were  when  they  first  became  such,  or  to  keep  any  co- 
sureties to  share  in  the  liability,     id. 

8.  Courts  of  equity,  in  relief  of  sureties  under  apprehension  of  loss  have  gone 
to  extent  of  allowing  surety,  after  debt  has  become  due,  to  file  a  bill  to  compel 
principal  to  discharge  it ;  and  a  surety,  when  debt  has  become  due,  may  compel 
creditor  to  sue  for  and  colleet  it  from  principal.     Id, 

9.  On  bill  by  a  surety  on  bond  of  trustee  to  eompel  him  to  render  an  account 
to  the  court  where  the  eesfitif  que  tr^ateni  are  not  made  parties,  it  is  not  error  for 
court  to  refuse  to  state  the  account,  as  it  would  not  conclude  them.     Id, 

TAX  AND  TAXATION.     See  Cowstitdtional  Law,  7, 11,  «7,  30.     Liceksk, 
1.    Mandamus,  5,   6.    Muhicipal  CoBPORATioir,    16.    Patmevt,  I,  S. 

UhITBD  St  ATM,  8.      USUBT,  10. 

1.  Trustee  resident  in  another  state,  who  holds  as  trustee  no  property  in 
Rhode  Island,  is  not  liable  to  taxation  in  town  where  his  cestui  resides  in  that 
state.     Anthony  v,  Caswell^  616. 

S.  Where  property  is  collected  from  one  or  more  points,  by  any  means  of 
transportation,  and  is  awaiting  the  necessary  preparation  and  fadlitiea  for 
further  transporution,  it  is  not  liable  to  taxation.  Board  t.  Standard  Oil  C4>., 
287. 

3.  But  where  property  is  collected,  even  at  point  of  final  shipment,  to  await 
the  rise  of  markets  or  from  any  other  cause  having  no  relation  to  preparatioa 
for,  or  exigencies  of  transportation,  it  will  be  held  to  have  acquired  a  situs 
making  it  subject  to  uxation.    Id. 

4.  Exemption  from  taxation  is  a  Amnchise,  a  surrender  of  which  may  be 
presumed  from  long  acquiescence  in  actual  taxation,  which  government  may 
take  advantage  of,  though  same  period  of  non-user  would  be  ground  of  forfeit- 
ure in  direct  proceeding  by  state  to  revoke  franchise.  State  of  New  Jerwey  v. 
Wright,  412. 

5.  Goods  intended  for  export  from  state  of  their  production  to  another  state 
are  subject  to  taxation  in  the  former,  until  they  have  been  started  upon  such 
transportation  in  a  continuous  route  ;  the  carrying  of  them  to  the  depot  where 
the  journey  is  to  commence  is  no  part  of  that  journey.     Coe  v.  Erroi^  287. 

6.  Where  proper  officers  of  county  or  town  have  levied  a  ux  for  satisfartion 
of  judgments  against  it,  and  no  one  can  be  found  to  accept  the  office  of  collector, 
a  court  of  equity  has  no  jurisdiction  to  fill  that  office  or  to  appoint  a  receiver  to 
perform  its  functions,     Thompson  v.  Allen  Co,,  152. 

7.  An  assessment  of  different  kinds  of  property,  as  a  unit,  which  includea 
property  not  legally  assessable,  and  in  which  part  of  tax  illegally  assessed  is  not 
separable  from  other  part,  is  invalid  and  will  not  support  an  action  for  recoveiy 
of  entire  tax  so  levied.     Santa  Clara  Co,  v.  M.,  551. 

8.  The  fences  erected  upon  line  of  railroad  between  its  roadway  and  land  of 
coterminous  proprietors  cannot  be  assessed  under  head  of  roadway.    Id, 

9.  Buildings  and  other  property  owned  by  municipal  corporations  and  appro- 
priated to  public  uses,  are  but  the  means  nsed  for  municipal  purposes  and  are 
exempt  from  taxation  not  by  express  statutory  prohibition,  but  by  n< 
implication.     Camdm  v.  Omden,    151. 
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10.  A  village  corporation  was  aathoriied  by  its  charter  to  raise  money  to 
defray  expenses  of  police  force,  &c.,  and  also  to  erect  a  hall.  The  building 
thus  erected  contained  a  public  hall,  police  court  room,  &c.,  and  when  not  in 
use  for  purposes  of  the  corporation,  the  hall  and  other  rooms  were  let  for  hire 
and  the  money  received  therefhtm  was  used  towards  paying  expenses  of  the 
corporation.  HeUl^  that  building  and  lot  were  not  liable  to  taxation  by  the 
town  in  which  they  were  situated.     Camden  v.  Camden^  151. 

TELEGRAPH.    See  CoNtRACT,  4.    Etidevcb,  4,  5. 

1.  Prescribing  a  penalty  a^^ainst  telegraph  companies  for  failing  to  transmit  a 
message  is  valid  and  constitutional,  whether  message  is  to  a  point  within  or 
without  limits  of  the  state.      Weatn^  Union  Tel.  Co,  v.  Ferrii,  287. 

S.  Where  sender  of  message  proves  unreasonable  delay,  the  burden  of  explain- 
ing it  is  on  the  company.     Id. 

3.  Delay  of  several  hours  in  transmitting  message  that  could  be  sent  in 
fifteen  minutes  shows  want  of  diligence.    Id. 

4.  Where  business  of  office  is  such  that  one  operator  cannot  receive  messages 
with  reasonable  promptness,  it  is  duty  of  company  to  supply  required  assist- 
ance.    Id. 

5.  The  law  enjoins  on  telegraph  companies  prompt  and  skilful  performance 
of  their  undertaking  and  for  failure  to  transmit  or  deliver  a  telegram  to  person 
to  whom  it  is  addressed  within  a  reasonable  time,  such  company  is  liable  to  per- 
son injured  whether  he  be  the  sender  or  person  to  whom  it  was  addressed.  W. 
U.  Td.  CV  V.  ifyer,  678. 

6.  In  such  case  it  is  no  defence  that  sender  did  not  inform  operator  of  im- 
portance of  telegram,  when  it  is  not  shown  that  such  information  would  have 
changed  method  of  transmission,  time  of  delivery,  or  price  demanded  there- 
for.    Id. 

7.  Nor  is  it  any  defence  that  message  is  in  cipher,  provided  it  is  plainly  writ- 
ten, and  words  are  in  letters  of  English  alphabet.     Id. 

8.  A  verbal  contract  that  plaintiflf  should  labor  for  manufacturer  at  $2.2S 
per  day,  commencing  Sept.  Ist,  but  for  no  stipulated  period,  is  defeasible  at 
will  of  either  party,  and  telegraph  company  is  liable  for  nominal  damages  only, 
in  not  delivering  telegram  to  plaintiff,  seasonably  notifving  him  of  terms  of  con- 
tract, whereby  he  lost  all  benefit  from  it.    MtrrUi  v.  W.  U.  Tel.  Co.^  551. 

TELEPHONE. 

1 .  Telephone  company  is  common  carrier,  in  same  sense  as  telegraph  com- 
pany. Its  instruments  and  appliances  are  devoted  to  public  um  and  subject  to 
legislative  control ;  so  that  state  legislature  may  prescribe  maximum  chargies. 
HockHt  V.  Statt^  317,  and  note, 

*  2.  That  article  is  manufactured  under  United  States  patent  does  not  prevent 
a  state,  in  exercise  of  its  police  powers,  from  regulating  its  use.    Id, 
S.  The  word  "  telephone"  covers  the  entire  system  or  apparatus.    Id. 

TENANTS  BY  ENTIRETIES.     See  Lifc  Tskaitt. 

TENANTS  IN  COMMON.    See  Partitiow.  1.     Shifpiko,  4. 

I .  One  tenant  in  common  may  rightfully  insist  that  the  other  shall  contribute  his 
proportionate  share  for  preservation  of  joint  property,  but  not  that  he  shall  enter 
on  new  investments,  to  be  paid  for  from  the  joint  property,  or  out  of  other  funds 
belonging  to  him,  against  his  judgment  and  inclination.     Field  v.  Leiter^  797. 

2«  Where  one  of  two  tenants  in  common  of  a  tract  of  land,  which  had  been 
sold  for  taxes,  instead  of  redeeming  directly  from  the  sAle,  made  an  agreement 
with  the  holder  of  the  certificate  of  purchase,  that  latter  should  take  out  tax 
deed  thereon,  and  then  convey  premises  to  former,  which  was  done,  it  was  heidy 
that  transaction  amounted  to  but  a  redemption  which  enured  to  licnefit  of  both 
tenants  in  common,  and  court  of  equity  would  compel  one  taking  conveyance  of 
tax  title  to  convey  to  other  one  individual  half  of  tax  title  on  payment  half  cost 
thereof.     Lomax  v.  Gindde^  798. 

TORT.    See  Attaohmxitt,  1.    Ukitsd  States  Courts,  4. 
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TRADEMARK.     See  Slander,  3. 

1 .  The  wordfl  **  health  prcserring"  preceding  the  word  "  ooraet"  in  the  name 
adopted  by  manafactnrer  of  oorsetB  tinder  letters  patent,  bat  de«cribe  a  qnaliiv 
of  the  oomet  and  cannot,  therefore,  be  employed  as  a  trademark.  Ball  v,  Sie- 
gd^  678. 

2.  Eren  if  a  party  has  a  trade-mark  in  the  name  of  '*  Balls"  and  pictnre, 
words  and  form  of  lettering  on  labels  pasted  on  his  boxes  containing  corsets, 
there  is  no  infringement  when  a  ditfercnt  name  is  used  by  another  mannfactnrer 
with  a  picture,  words  and  form  of  lettering  so  totally  unlike  those  of  former 
that  no  one  can  reasonably  mistake  one  for  the  other.     Id, 

3.  If  the  words  of  alleged  infringing  derice  are  snch  as  would  be  likely  to 
mislead  persons  in  ordinary  coarse  of  purchasing  the  goods,  then  the  injured 
party  is  entitled  to  equitable  protection  if  he  takes  reasonable  measures  to  asseit 
his  rights  ;  but  a  court  of  equity  is  not  bound  to  interfere  when  Ofdinanr 
attention  will  enable  purchasers  to  discriminate  between  the  trade-marks  used 
by  different  parties.     Id, 

4.  Manufacturer  has  right  to  use  his  own  name  as  mark  upon  his  good«, 
although  it  be  same  name  with  that  of  another  manufacturer  of  same  guod!«, 
who  makes  the  name  a  part  of  his  own  trade-mark,  where  there  is  no  talfte 
representation.     Rogen  v.  Rogers^  744. 

TRESPASS.     See  Hiohwatb,  &c.,  I,  S.     Nbouobhcb,  11,  IS,  16.    Ofvi- 

OKR,  8. 

In  trespass  qumrt  c/aunan  for  felling  defendant's  trees  across  fence  line  and 
covering  plaintifTs  land  with  brush,  measure  of  damages  is  not  confined  to  ex- 
penra  of  removing  brush,  nor  to  value  of  land  encumbered,  htackinaam  v. 
Parker,  798. 

TRIAL.     See  CrixikalLaw,  12. 

Where  plaintiff  in  action  for  personal  injuries  alleges  that  they  are  of  per- 
manent nature,  defendant  is  entitled,  as  matter  of  right,  to  have  opinion  of 
surgeon  on  his  condition,  based  upon  personal  examination ;  and  the  court 
should  compel  plaintiff  to  submit  to  such  examination.  But  wliere  evidence  of 
experts  is  already  abundant,  court  must  exercise  its  sound  discretion  in  com- 
pelling or  refusing  such  examination,  and  its  discretion  is  subject  to  review  in 
case  of  abuse.     Sibley  v.  Smiik^  551. 

TROVER.     See  Sale,  1 1 . 

1.  To  constitute  conversion  of  chattels  there  mnst  be  some  exerdse  of 
dominion  over  the  property,  in  repudiation  of  or  inconsistent  with  owner's 
rights.     Evans  v.  Maaon^  798. 

2.  In  action  of  trover  for  horse  hired  by  defendant  to  go  to  and  from  a  place 
named  without  stopping^  his  mere  delay  in  returning  is  not  sufficient  evidence 
of  a  conversion.     Id, 

TRUST  AND  TRUSTEE.  See  Bakk,  6.  Cosforatioii,  2,  3,  22,  38.  Debtor 
AND  Creditor,  9.  Equitt,  14-16.  Frauds,  Statute  or,  4,  5.  Gift,  4. 
Insurance,  22.  Judicial  Sale,  1,  2.  Limitations,  Statute  or,  11. 
Mortgage,  19.     Surety,  6,  9.    Tax  akd  Taxation,  1.     Will,  25. 

1 .  An  interest  in  land  does  not  pass,  by  resulting  trust,  from  owner  to  one 
whose  money  is  expended  in  improving  the  land.     Bodwell  v.  AWer,  413. 

2.  When  land  was  conveyed  in  trust  for  erection  of  churdi  and  academy  for 
benefit  of  a  Lutheran  congregation,  tlie  church  council  could  not  transfer  to 
others  not  Lutherans  or  to  town  council  any  portion  of  land  for  establishracnt 
of  academy  or  school.     Hwsbre  v.  Afitchell,  413. 

3.  Where  truBtee  of  fund  held  for  bencSt  of  life  tenant  with  remainder  over 
purcha«ics  bonds  at  premium,  he  may  retain  out  of  interest  such  nuns  annually  as 
will  restore  to  fund,  at  maturity  of  bonds,  exactly  what  was  taken  therefrom  at 
time  of  purchase.     Tmst  Co.  v.  Eaton,  162. 

4.  Right  of  trustee  to  retain  such  sums  out  of  income  may  be  adjudicated  by 
prc*hate  court  upon  settlement  of  his  annual  account.     Id, 

5.  Where  trustee  holds  note  belonging  to  trust  estate  and  reoeiyes  in  payment 
thereof  a  credit  allowed  to  himself  on  his  individual  indebtedness,  the  payment 
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is  not,  on  part  of  maker  of  note,  a  good  payment  to  trost  estate  although  trustee 
is  solvent  at  time  of  such  payment.     Maynard  v.  CUveicmdf  288. 

6.  Where  party  receives  money  of  another  to  be  invested  in  purchase  of  land 
and  pays  out  same,  with  other  money  of  his  own,  in  a  purchase,  taking  deed 
in  his  own  name,  he  will  hold  land  so  acquired  in  trust  for  person  whose  money 
he  has  so  used  in  proportion  it  bears  to  entire  consideration  paid.  Springer  v. 
Springer^  413. 

7.  In  such  case  holder  of  legal  title  cannot  set  up  as  defence  to  bill  to  enforce 
resulting  trust,  laches  of  defendant  for  time  during  which  he  recognised  his 
equitable  rights.  Such  defence  will  avail  him  only  from  time  he  sets  up  adverse 
claim.     Id. 

8.  Where  resulting  trust  is  sought  to  be  established,  after  lapse  of  fifteen 
years  and  death  of  many  people  having  knowledge  of  facts,  on  ground  that  com- 
plainant's money  was  used  in  paying  for  land,  and  that  his  wife  by  fraud  and 
conspiracy  had  conveyance  made  to  her  imbecile  son  by  former  marriage,  it  is 
incumbent  on  plaintiff'  to  establish  these  facts  by  very  clear  and  satisfactory  evi- 
dence or  he  can  have  no  relief.     Hencke  v.  Flaring ,  413. 

9.  The  title  to  house  and  lot  was  taken  in  1852,  in  name  of  R.,  consideration 
being  paid  by  D.,  who  with  his  family  continuously  occupied  and  paid  taxes  on 
said  premises  until  his  death,  without  accounting  for  rents  to  R.,  or  being  called 
on  by  him  to  do  so.  R.,  at  request  of  J).,  afterwards  conveyed  preniises  to 
C,  who  was  D.'s  daughter  by  a  former  wife.  Heldt  that  D.  has  a  resulting 
trust  in  the  premises,  and  that  his  wife  was  entitled  to  dower  therein.  Mer^ 
$hon  V.  Duer^  152. 

10.  Where  husband  pays  for  land  which  is  conveyed  to  wife,  the  presump- 
tion is  that  a  gift  was  intended,  and  a  resulting  trust  will  not  arise  in  his  favor. 
Beadr.  Huff,  150. 

11.  The  proof  which  in  such  cases  shall  overcome  the  presnmption  of  gift  to 
the  wife  must  be  of  facts  antecedent  to,  contemporaneous  with,  or  immediately 
following  the  purchase,  so  as  to  be  in  fact  part  of  \he  same  transaction,  and 
must  be  equally  explicit  with  the  proof  required  to  establish  a  resulting  trast.  Id, 

12.  A  statute  provided  that  **  express  trusts  may  be  created"  •  •  ♦  **  for 
the  beneficial  interest  of  any  person  or  persons,  when  such  trust  is  fully  ex- 
pressed and  dearly  defined  upon  the  face  of  the  instrument  creating  it,  subject 
to  the  limitations  as  to  time  prescribed  in  this  title.*'  Held,  that  letters,  state- 
ments, and  agreements  which  passed  between  plaintiff  and  defendant,  as  evi- 
dence in  this  case,  are  sufiicicnt  to  establish  express  trust  within  meaning  of 
statute.  Objection  that  individual  interests  of  beneficiaries  are  not  stated  is  met 
by  rule  that  where  conveyance  of  land  is  made  to  two  or  more  persons  and 
instrument  is  silent  as  to  interest  each  is  to  take,  presumption  will  be  that  their 
interests  are  equal.     Loring  v.  Palmer,  552. 

13.  Intb8tm£kt  of  Tbust  Fukds,  217. 

TURNPIKE  COMPANY.     See  Corporatxoh,  4,  5. 

ULTRA  VIRES.     See  Raxlkoad,  13. 

UNDUE  INFLUENCE.     See  Actiojc,  2. 

UNITED  STATES.    See  Constitutional  Law,  4.  E&bobs  and  Appealb,  10. 
Mines  and  Mining,  1-4. 

1.  Plaintiffs  wrote  two  letters  to  Chief  of  Bnrean  of  Steam  Engineering, 
U.  S.  Navy  Department,  offering  to  supply  certain  boilers  at  specified  price,  to 
which  written  replies  were  received  stating  that  by  direction  of  Secretary  of 
Navy  the  offers  were  accepted,  and  that  specifications  and  drawings  would  be 
furnished  as  soon  as  prepared.  Ueld,  that  these  letters  did  not  constitute  con- 
tract in  writing  and  signed  by  contracting  parties  within  meaning  of  Rev.  Stat., 
sects.  3744-3747,  and  sects.  512-515 ;  but  were  nothing  more  than  preliminary 
memoranda.     Iron  Co.  v.  Unitfd  Staten,  479. 

2.  Sect.  2504,  schedule  M.,  p.  480  (2d  ed.),  Rev.  Stat.,  imposes  tax  fifty 
per  cent,  ad  vaLnrem  on  proprietary  medicitics,  and  same  schedule  and  section, 
p.  477,  makes  duty  on  calcined  magnesia  twelve  cents  per  pound.  A  certain 
firm  put  up  calcined  magnesia  in  bottles  with  their  name  blown  thereon,  wrapped 
in  circular  which  claimed  peculiar  excellence  for  their  preparation,  cautioning 
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UNITED  STATES. 

parchaaen  aieainst  iinitetioiis  thereof,  find  calling  attention  to  *' trade-mark'* 
stamped  thereon.  The  prooera  nsed  by  firm  in  caldnuif;  magnesia  was  not  a 
secret  one,  bat  the  preparation  diftered  from  ordinary  calcined  magnesia  in  tbmt 
grit  was  got  rid  of,  and  it  had  peculiar  market  raloo  by  reason  of  nicety  with 
wliich  it  was  prepso^.  Hdd^  that  it  was  subject  to  tax  as  a  proprietary  medi* 
cine.     /^r^asoM  r.  AxAw^  406. 

UNITED  STATES  COURTS.  See  Bankbuptct,  6.  Cowbtitutiofal  Law, 
42-44,  46.     Ekboks  akd  Appeals,  Si  S*  7,  9. 

1.  Party  who  has  mured  from  one  state  into  another  cannot  sne  in  federal 
conrt  as  non-resident,  after  showing  by  his  acts  and  declarations  before  litiga- 
tion commenced,  an  intention  of  becoming  citizen  in  new  place  of  abode.  ITfiui 
T.  Gilmer f  706,  and  note, 

S.  Exclnsive  jurisdiction  conferred  on  United  States  District  Courts  by  9th 
sect,  of  the  Act  of  Sept.  24th  1789,  of  all  suits  for  penalties  and  forfeitures 
under  the  customs  laws,  is  not  taken  away  by  grant  of  jurisdiction  to  Circuit 
Court  in  Ist  sect,  of  Act  of  March  3d  1875.     United  States  v.  Mnoney,  215. 

S.  In  action  of  trespass  for  seizing  personal  property  colore  officii  ynxh  cir- 
cumstances of  aggravation  and  averment  of  special  damage  brought  in  Circuit 
Court  United  States,  under  Act  3d  March  1875,  it  is  error  for  court  to  di«mua 
suit  on  the  ground  tliat  it  did  not  "  really  and  substantially*'  involve  a  contro- 
versy within  its  jurisdiction  ;  where  the  conclusion  is  ba»ed  on  the  opinion  that 
a  verdict  for  $500  damages  would  be  set  aside  as  excessive.  Berry  v.  Edmunds^ 
288. 

4.  The  action  being  for  tort  it  was  for  the  jury  to  determine  the  damajgea, 
and  in  view  of  the  enormity  of  the  offence  they  might  have  been  made  puni- 
tive ;  such  a  verdict  should  not  be  set  aside  unless  the  jury  have  committed 
some  gross  error  or  acted  under  some  improper  influence  or  totally  mistaken 
rules  by  which  damages  ara  regulated.     Id, 

5.  Where  it  does  not  appear  as  matter  of  law  from  the  nature  of  case  as  stated 
in  pleadings  that  there  could  not  legally  be  a  jud foment  recovered  for  amount 
necessary  to  give  jurisdiction,  the  court,  in  order  to  dismiss  suit  for  vant  of  ju- 
risdiction must  find  as  a  matter  of  fact  upon  evidence  legally  sufficient  that 
amount  of  damages  stated  in  the  declaration  was  colorable,  and  was  so  laid  for 
the  purpose  of  creating  a  case.     Id, 

6.  The  discretion  given  by  sect.  5,  Act  Mardi  3d  1875,  is  judicial,  proceeding 
upon  ascertained  facts,  according  to  rules  of  law,  and  subject  to  review  for  ap- 
parent errors.     Id, 

USUBT.     See  Cohfliot  of  Laws,  3. 

1.  A^nt  for  loaning  money  may  take  reasonable  commission  from  borrower, 
even  with  knowledge  of  lender,  without  transaction  being  thereby  made 
usurious,  though  full  lawful  interest  is  reserved  to  lender.  Landi*  v.  Saxttm^ 
616. 

2.  Contract  by  executor  for  bonus  fVom  borrower  of  money  of  bust  estate  is 
illegal  and  will  not  bo  enforced.     Id, 

3.  By  terms  of  building  association  mortgage,  weekly  payments  on  loan  were 
required,  which  amounted  to  more  than  legal  rate  of  interest.  The  mortgage 
indicated  that  such  payments  were  for  interest,  expenses,  &c.  Heid<t  usurious. 
Waverltf  Amo,  v.  Buck^  480. 

4.  Whera  maker  of  promissory  note  payable  in  fitturo,  with  ten  per  cent, 
interest  from  date,  omitting  the  words  *' until  paid,"  pays  that  rate  of  interest 
after  maturity  of  note,  he  cannot  recover  excess  paid  over  six  per  cent  accruing 
after  maturity.     Rector  v.  Collina^  522. 

5.  It  is  not  usury  to  add  interest  on  several  notes  to  principal,  and  then  add 
to  sum  interest  on  it  at  ten  per  cent,  per  annum  for  one  year,  and  then  take  new 
note  for  this  last  sum  payable  one  year  after  date,  with  interest  at  ten  per  oent. 
per  annum  after  maturity,  in  payment  of  old  notes.     Orider  v.  Driver^  552. 

6.  It  is  not  usury  for  one  to  sell  property  on  credit  for  higher  price  tlian  for 
cash,  with  legal  interest  added  ;  but  if  sale  be  made  on  cash  estimate,  and  time 
given  to  pay  same,  and  an  amount  is  assumed  to  be  paid  greater  than  cash  price, 
with  legal  interest,  that  is  usurious.     Id, 
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7.  Plaintiff  will  not  be  reliered  in  equity  from  nsnrions  contract  except  on 
condition  he  pays  principal  and  le};al  interest,     (indtir  v.  Driven,  552. 

8.  Although  it  will  be  presumed  in  many  cases,  in  absence  of  contrary  show- 
ing, that  laws  of  other  states  are  same  as  uur  own,  the  presumption  will  not  be 
indulged  where  our  laws  impose  penalty  or  forfeiture,  as  in  case  of  usury.     Id, 

9.  Parol  evidence  is  admissible  to  show  a  ditt'erent  consideration  from  that 
expressed  in  notes  and  conveyances.  Such  evidence  is  also  admissible  where 
usury  is  pleaded  regardless  of  the  form  the  transaction  may  have  in  the  writings 
executed  by  the  parties.     Kidder  v.  Vandersioot^  1 52. 

10.  A.  borrowed  $2500  on  several  years'  time,  and  to  secure  its  payment 
with  interest,  conveyed  to  the  lender  eighty  acres  of  land,  taking  back  a  written 
contract  for  a  reconveyance  on  payment  of  principal  and  ten  per  cent,  interest 
annually,  that  rate  being  the  highest  then  allowed  by  law,  with  $20  yeaily  for 
taxes,  making  $270  annually,  and  the  proof  showed  that  only  $250  was  in  fact 
paid  as  interest,  and  that,  on  payment  of  tliat  sum,  and  producing  tax  receipt 
of  such  year  ho  was  credited  with  $270.  It  was  held,  the  contract  was  not 
usurious,  and  that  the  $20  was  but  a  guaranty  for  the  payment  of  the  taxes, 
which  werM  chargeable  against  the  mortgagee  by  reason  of  the  legal  title  being 
in  him.     Id. 

VENDOR  AND  VENDEE.  See  Contxaci,  9.  Covkkakt,  2.  Equity,  17. 
FiXTORBS,  1.     Frauds,  Statute  or,  3.     Likx,  I,  S. 

1 .  Where  land  is  sold  at  fixed  price  per  acre,  and  vendor  fraudulently  mis- 
represents the  number  of  acres,  veiidce  is  entitled  to  abatement  in  priin*,  al- 
though deed  contains  the  phrase  '*  more  or  less.'*  Tyler  v.  ^iMfersoa,  570,  and 
note, 

9.  If  vender  of  land  remaining  in  possession,  buys  in  outstanding  incum- 
brance, he  will  not  be  permitti^  to  set  up  adverse  title  under  it.  Purchase 
enures  to  benefit  of  vendor's  title  and  i  endce  can  only  abate  purchase-money, 
or  in  case  he  has  paid  this,  recover  amount  expended  by  action  on  covenant 
broken  or  other  proper  remedy.     Busk  v.  Adanu,  552. 

8.  The  principle  governing  courts  of  equity  in  enforcement  of  liens  is  implied 
agreement  held  to  exist  between  vendor  and  vendee  that  former  shall  hold  lien 
on  lands  sold  for  purchase-nraney,  ongriund  that  person  who  has  estate  ought 
not,  in  conscience,  as  between  them,  to  keep  it  an<I  not  pay  purrhaM-moncy  ; 
but  if  vendor  takes  collateral  and  independent  security  for  purchase-money,  he 
thereby  waives  all  right  to  vendor's  lien.     Beai  v.  liarrinyton^  679. 

4.  A  person  purchased  land,  for  which  he  agreed  to  give  certain  goods  and 
convey  town  lots  valued  at  $1000,  and  had  land  so  purchased  conveyed  to  his 
sons  in  trust  for  himself,  they  paying  notliing,  and  delivered  the  goods,  hut  was 
unable  to  convey  the  lots  for  want  of  title  thereto.  The  sons  afterwnrds,  at 
father's  request,  conveyed  land  to  third  person,  who  paid  nothing  therefor,  but 
held  title. for  the  father.  Held,  that  vendor  had  lien  on  lands  conveyed  by  him 
to  extent  of  $1000 — the  unpaid  purchase-money — which  he  could  enforct. 
against  the  sons  and  their  voluntary  grantee.     Id, 

5.  Where  purchaser  of  land  entered  into  possession  under  agreement  that 
purchase-money  was  not  to  be  paid  unless  vendor  should,  within  three  years, 
make  him  a  warranty  deed  conveying  a  perfect  title,  and  in  case  of  failure  so  to 
do,  purchaser  was  to  remain  in  poMCssion  for  three  years  and  pay  reasonable 
rent  for  time  he  could  hold  peaceable  possession  ;  and  before  expiration  of  three 
years  he  acquired  title  from  other  parties,  it  was  htld,  that  there  was  nothing  in 
relation  of  parties,  under  original  contract  or  otherwise,  that  prevented  purchaser 
from  yielding  to  superior  title,  purchasing  same  to  secure  his  peace  and  assert- 
ing it  against  his  vendor.     Grttn  v.  Dm^iek^  413. 

VERDICT.    See  Cximival  Law,  1%  14. 

WAGER.    See  Public  Pouot,  1. 
WAGES.    See  Exxmption,  9,  10. 

WAIVER.  Sec  Errors  amd  Appbals,  8.  Btidbitob,  1.  ExBxrTiov,  9, 10. 
Vbndor  akd  Vbn dbb,  8. 
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WARBANTY.     See  Agbvt,  5, 6.    Baiijuuit,  1.    Cowtbaot,  21.    Iksdiluicb, 
14.     SAI.B,  3,  7. 

WATERS  AND  WATER-COURSES.      See    Damages,  8.    Dexd,    10,   11. 
Equity,  13. 

1 .  If  owner  of  Uod  on  running  stream  so  constmct  cmbftnkments  to  protect 
his  land  from  current,  that  man  of  ordinaiy  prudence  vould  reasonably  aniid- 
pate  dama^^  to  owners  of  other  lands  in  case  of  flood,  he  is  liable  for  such 
damage.     Crawford  r.  Bambo^  480. 

2.  Where  all  that  can.be  inferred  from  what  oompldnant  statea  in  his  bill, 
is,  that  in  case  of  heavy  freshet,  stream  will,  if  embankment  remains,  overflow 
portion  of  his  land  and  destroy  the  crops,  if  any  tliereon,  case  for  injunction  to 
restrain  defendant  from  maintaining;  embankment,  is  not  made  out ;  the  few 
acres  liable  to  such  occasional  overflow  being  part  of  a  farm  of  more  than  100 
acres.     iB/ome  v.  Brady^  480. 

3.  Wliere  one  deliberately  and  without  compulsion,  selects  a  particular  por- 
tion of  a  floatable  stream  lor  storage  of  logs,  and  tliercby  prevents  another 
from  entering  such  common  highway  with  drive  of  logs  from  tributary  stream, 
he  is  liable  for  damage  occasioned  thereby.  McPheters  v.  Log  Dricimg  Cb.,  799. 

4.  Wages  and  board  of  men  while  waiting  for  a  reasonable  time  would  be 
an  element  of  damages  ;  so,  too,  would  expense  moving  one  crew  out  and  an- 
other in,  as  well  as  increased  cost  of  drive  next  season  and  interest  on  contract 
price  for  making  drive  during  time  payment  was  delayed,  because  of  inability 
to  complete  drive  owing  to  sueh  obstruction.     Id, 

5.  Loss  of  supplies  lef^  in  woods  for  use  when  completing  drive  and  destroyed 
by  wild  beasts,  too  remote  to  constitute  element  of  damage.     Id, 

6.  An  easement  originating  from  water  supplied  by  spring  not  situated  on 
land  belonging  to  grantor  of  plaintifi^s  premises,  will  not  pass  as  appurtenant 
to  estate  conveyed,  unless  it  has  become  attached  to  same  ;  but  if  it  has  become 
appurtenant  to  it  either  by  express  or  implied  grantor  by  prescription,  a  convey- 
ance of  that  estate  will  carry  such  easement,  whether  mentioned  in  deed  or  not, 
although  it  may  not  be  necessary  to  employment  of  estate  by  grantee.  Dowtg 
y.  Dunning f  799. 

7.  There  may  be  such  adverse  and  exclusive  use  of  water  flowing  through  an 
aquc<lnct  for  each  period  of  time  as  may  be  considered  presumptive  evidence 
of  a  grant.     Id, 

8.  Right  to  draw  water  from  spring  and  have  pipes  laid  in  soil  of  another, 
and  to  enter  thereon,  repair  and  renew  same,  constitutes  an  interest  in  realty, 
assignable,  descendible  and  divisible ;  and  easements  growing  out  of  it  may  be 
acquired  by  grant  or  prescription  and  thus  become  objects  of  title  in  others.  Idn 

9.  Easement  will  become  extinguished  by  unity  of  title  and  possession  of 
dominant  and  servient  estates  in  same  person  by  sxime  rigiit ;  but  tlie  owner- 
ship of  two  estates  must  be  co-extensive,  equal  in  validity,  qnaliry,  and  all 
other  circumstances  of  right.  If  one  is  held  in  severalty  and  the  other  only  as 
to  a  fractional  part  thereof  by  the  same  person,  there  will  be  no  extinguishnncnt 
of  the  easement.    Id, 

WILL.     See  Cokfuct  of  Laws,  8.    Contract,  IS.    Exbcutom  axd  Ad- 
ministrators, 5.    Mandamus,  7.     Power,  1. 

1.  Parol  evidence  admitted  to  show  that  by  "  lot  numbered  six,  in  square 
four  hundred  and  three,"  which  testator  did  not  own,  was  intended  lot  Ko.  3, 
in  square  406,  which  testator  did  own.     Ihtch  v.  White,  352. 

2.  When  testator's  intention  appears  that  all  after-acquired  property  should 
pass  by  will,  conveyance  of  all  the  estate  previously  devLved  by  trust  deed  witli 
power  of  revocation  which  is  8ul>sequently  exercised,  does  not  revoke  will. 
Morey  v.  Sohier,  480. 

3.  Real  estate  specifically  devised  is  not  charged  with  general  pecuniary 
legacy  where  tliere  is  nothing  to  show  such  intention.  iMtPenpori  v.  Sargait^ 
480. 

4.  Legacies,  unless  otherwise  controlled  by  the  will,  draw  interest  after  one 
year  from  its  probate,  notwithstanding  that  executor  is  unable  to  gather  in  tl^e 
assets  and  pay  the  legacy  within  the  year.     Baptist  Convention  v.  Ladd^  679. 
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5.  where  there  i^i  dispute  between  executor  and  lej^atee  as  to  interest  due  on 
legacy  on  account  uf  delay  caused  by  litigation  for  protection  of  the  estate,  an 
acceptance  by  legatee  of  less  tlian  amount  due  is  an  accord  and  satisfaction,  if 
payment  is  made  on  condition  that  it  shall  be  in  full  for  balance  due  and  money 
is  accepted  without  protest  against  such  condition.    BaptiM  Ck>nv,  r,  Ladd,  679. 

6.  Devise  of  real  and  personal  property  generally,  without  stating  the  purpose 
to  a  corporation  created  and  existing  for  educational  purposes  alone,  must  be 
regarded  as  a  devise  for  educational  purposes.   Academn  ▼.  Sullivan^  680. 

7.  Such  a  corporation  is  not  one  for  pecuniary  profit,  merely  because  fees  are 
charged  for  tuition ;  a  corporation  for  pecuniary  profit  is  one  oi^ganized  **  for 
the  pecuniary  profit  of  its  stockholders  or  members."     Jd, 

8.  By  one  clause  of  will  testator  devised  to  his  wife  for  and  during  the  term 
of  her  natural  life,  certain  real  estate.  The  reversionary  interest  therein  was 
not  specifically  devised.  By  general  residury  claase,  he  devised  to  his  wife  all 
the  rest,  residue  and  remainder  of  his  estate.  Held,  that  by  the  terms  of  the 
will  and  the  intention  of  testator  as  gathered  from  the  whole  instrument,  the 
wife  took  an  estate  in  fee  in  the  real  estate  thus  devised.  Davit  r.  Callahan,  680. 

9.  When  possibility  of  failure  of  sufficient  assets  to  meet  legacies  named  by 
testator  in  his  will,  has  not  been  anticipated  and  specifically  provided  for  by  him, 
the  presumption  of  intended  equality  prevails  between  general  legatees,  as  well 
as  equality  in  respect  to  share  to  be  borne  in  all  deficiencies  of  assets.  Emerjf 
T.  Batrheldery  680. 

10.  In  administration  of  testamentary  assets  where  there  is  a  deficiency  of 
such  assets  after  payment  of  debts,*expense8  and  specific  legacies,  the  loss  is  to  be 
borne  pro  rata  by  those  pecuniary  legacies  which  are  in  their  nature  general.    Id, 

1 1 .  Annuities  stand  on  same  ti.oting  as  legacies ;  where  the  estate  is  deficient 
both  must  abate  proportionally.     Id,         | 

IS.  Bequest  of  sum  of  money  to  one  after  decease  of  legatee,  to  whom  in- 
come of  money  is  given  during  life,  vests  at  once  on  testator's  death.  Croabjf 
y.  Cro$by,  800. 

18.  Where  testator  devises  property  to  his  sons,  and  also  property  belonging 
to  them  to  another,  they  must  either  relinquish  their  claim  to  their  own  property 
so  devised,  or  to  the  provision  made  in  their  favor.     IHich  v.  Sennot^  800. 

14.  Doctrine  of  election  does  not  apply  where  testator  has  but  part  interest 
in  an  estate  which  he  devises ;  but  even  in  such  case,  if  it  is  apparent,  from 
terms  of  will,  that  testator  intended  to  devise  whole  estate,  including  interest 
of  third  person,  then  doctrine  will  apply  to  such  third  person  if  a  devisee.     Id, 

15.  A.,  by  will,  ^ave  $10,000 -to  B.,  in  trust  for  C,  for  life,  with  re- 
mainder to  children  of  C. ,  if  she  had  any,  if  not  then  to  D.  C.  had  no  chil- 
dren. D.  died  in  lifetime  of  C,  leaving  one  child.  Btid,  remainder  became 
yested  in  D.  immediately  on  death  of  testator,  subject  to  be  divested  by  birth 
of  child  to  C.,  and  that  on  death  of  C,  without  children,  fund  passed  to  heir- 
at-law  of  D.     Vandewalker  r,  Rollins,  414. 

16.  The  quality  of  property  for  purposes  of  transmission  by  will  or  inherit- 
ance is  not  changed  from  character  in  which  testator  or  intestate  left  it,  unless 
by  some  clear  act  h*^  has  impressed  upon  it  definite  character  as  money  or  land. 
When,  for  security  of  fhnd,  money  is  converted  into  land  by  judicial  decree, 
the  land  is  substituted  for  fund  and  goes  to  same  person  who  would  have  taken 
it  had  it  remained  personal  estate.     Id, 

17.  On  question  of  undue  infiuence,  proponent  may  show  that  nominal  lega- 
cies to  heirs  other  than  children,  were  inserted  at  suggestion  of  person  who 
wrote  will,  because  he  erroneously  supiwscd  it  necessary  to  validity  of  same. 
As  to  testamentary  capacity,  the  will  itself  is  evidence.  WMtman  v.  Moretf,  414. 

18.  Where  portions  of  deposition  are  read  by  one  party  for  purpose  of  con- 
tradicting witness  who  gave  it,  other  party  may  read,  fnim  same  deposition,  so 
much  as  pertains  to  same  subject,  and  tends  to  explain,  qualify  or  limit  what  is 
8o  read.     Id, 

19.  Practice  of  requiring  executor,  on  hsaes  of  insanity  and  undue  infiuenee, 
to  call  all  subscribing  witnesses  to  will,  if  alive,  sane  and  witlun  jurisdiction, 
should  not  be  departed  from  wittiout  good  cause.     Id, 

20.  Whether  party  shall  be  allowed  to  put  leading  questions  to  his  own  wit* 
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nesMS  ii  within  discretion  of  presiding  jndge  and  is  not  matter  of  ezcepti<m« 
WkAman  t.  Jtfore^,  414. 

SI.  Rale  forbidding  partj  to  discredit  his  witness  does  not  extend  to  case  of 
attesting  witness  when,  by  legal  intendroent,  he  bfui  no  choice.     Af. 

SS.  On  issues  of  intianity  and  undue  inflaence  declarauous  of  testator  tend- 
ing  to  show  state  of  his  feelings  towards  relatives,  tawhom  he  gave  only  nominal 
sum,  may  be  received.     Id, 

28.  Where  evidence  of  testator's  capacity  to  make  will  was  conflicting,  coort 
instructed  jury  that  if  they  believed  that  at  time  will' was  executed  testator  was 
so  diseased  mentally  as  not  to  be  of  sound  mind  then  their  verdict  should  be 
for  plaintiff.  Utld^  that  instruction  was  erroneous,  as  it  stated  rule  too  broadlj. 
Freeman  v.  JEuWy,  799. 

24.  A  person  rosy  be  so  diseased  mentally,  as  not  to  be  of  sound  mind,  and 
yet  possess  a  dispensing  mind,  which  is  mental  capacity  to  know  and  understand 
what  disposition  he  may  wish  to  make  of  bis  property,  and  upon  whom  he  will 
bestow  his  bounty.     Id. 

95.  A  person  capable  of  transacting  ordinary  business  is  capable  of  making 
a  valid  will.  To  incapacirate  person  from  making  a  will,  derangrment  or  iro- 
beoility  must  be  such  as  to  render  him  incapable  of  understanding  tlie  effects  and 
consequences  of  his  acts.     Id, 

26.  Realty  was  devised  to  tnistee  in  fee  to  pay  over  income  to  certain  cettuis^ 
no  time  being  limited.  Provision' was  made  as  to  one  of  ees/uis  that  in  case  of 
his  insolvency  or  of  attachment  of  his  equitable  estate,  his  rii^itto  income  should 
terminate,  and  his  share  be  paid  to  A.,  B.  and  C.,  their  heirs  and  assigns,  also 
that  trustee  might,  in  certain  contingencies,  pay  over  to  cestui  his  whole  inter- 
est "in  fee  simple  for  his  own  use,**  fhse  from  all  trusts.  Held^  that  cestui  que 
truMteni  took  each  an  equitable  estate  in  fee  simple.     Greene  r.  Wilbur,  616. 

97.  Revocation  of  will  is  not  affected  by  death  of  legatees  or  devisees  named 
in  it ;  nor  by  marriage  of  testator,  there  being  no  issue  of  marriage  ;  nor  by 
alienation  of  larger  part  of  his  estate,  which  was  specifically  disposed  of  by  will ; 
nor  by  acquisition  of  other  estate  to  amount  much  greater  than  he  possesssed  at 
time  will  was  made  ;  nor  by  concurrence  of  all  above  circumstances.  Hoitt  v. 
Boitt,  414. 

98.  Declarations  of  testator  that  he  understood  a  will  made  by  him  was 
revoked,  not  admissible  on  question  of  revocation.     Id. 

99.  Declarations  of  testator  as  to  his  intention  in  disposition  of  his  property, 
not  competent  evidence  from  which  to  ascertain  his  intention  as  expressed  in 
the  will.     Id. 

80.  A.  devised  real  and  personal  property  to  trustees  to  hold  in  trust  for 
P.,  with  direction  to  apply,  from  time  to  time,  such  portion,  or  if  neces8ary,  the 
whole  of  the  income  to  tiie  support  of  P.,  and  upon  the  lattcr's  arrival  at  age 
of  eighteen,  or  in  case  of  her  marriage  before  that  age,  then  to  pay  over  to 
her  the  whole  estate  or  such  portion  thereof  as  In  their  judgment  should  seem 
most  for  her  benefit,  leaving  this  matter  to  the  discretion  of  the  trustees.  P. 
arrived  at  the  age  of  eighteen,  but  tmstees  in  exercise  of  their  discretion  with- 
held the  payment  of  the  principal.  Upon  P.*s  death,  Ae/<f,  that  P.  took  a 
vested  estate  which  passed  to  her  devisees.     Weatherhead  v.  Stoddard,  531. 

81.  No  estate  will  beheld  contingent  unless  very  decided  terms  of  contin- 
gency are  used  in  the  will,  or  it  is  necessary  in  order  to  carry  out  testator's 
intent  as  therein  expi'essed.     Id. 

89.  Testament  AST  Provisiokb  as  Avfbotbd  bt  tkb  Rdum  of  Pbitatb 
Ihtbrhational  Law,  153. 

WITNESS.    SeeEriDBNCB,  fr-9,  14,  17,  90.    Habeas  Corpus,  9. 

On  trial  of  party  for  larceny,  afYer  laying  proper  foundation,  a  grand  juror 
was  called  to  contradict  one  of  defendant's  witnesses,  by  testifying  to  his  state- 
ments on  oath  before  grand  jury,  which  he  had  denied.    It  was  objected  that 
j  a  grand  juror  could  not  be  called  as  a  witness  to  disclose  what  occurred  before 

grand  jury,  but  court  held  evidence  proper.     Bruder  v.  Suut^  800. 
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